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NOTICE TO MEMBERS

Subject: Petition 0045/2011 by Christian Frener (Austrian), on non-compliance with 
the EU’s tender procedures within the field of public transport in 
Vorarlberg, Austria

1. Summary of petition

The petitioner claims that the responsible municipal authorities in Vorarlberg are failing to 
enforce the EU’s provisions on public services and the associated tender procedures when 
they grant bus companies licences to provide commercial transport services within the region 
concerned. As he feels that the current situation is characterised by procedures that are not 
transparent and by the careless use of taxpayers’ money, the petitioner calls on the European 
Parliament to intervene.

2. Admissibility

Declared admissible on 26 April 2011. Information requested from Commission under Rule 
216(6).

3. Commission reply, received on 20 April 2012

The petitioner claims that the services for public transport in Voralberg are awarded in 
violation of the European public procurement rules. A call for tender would not be published 
and the municipalities would favour companies they know to the detriment of competitors. 
The favoured companies would therefore have unjustified better access to public money. 

The facts indicated could in principle constitute a violation of European public procurement 
rules. However, the information provided in the petition is not sufficient to reach a reasoned 
conclusion.
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Which European rules apply depends on the way public transport services are organised in 
Voralberg, through service contracts or service concessions. The petition does not specify 
this, nor does it state which municipalities are concerned.

European Public Procurement Directive 2004/18/EC1 could only apply in the case of service 
contracts. A Europe-wide call for tender would in this case be necessary if the value of each 
contract is over approx. 200.000 € (the precise value depends on the date of conclusion of the 
contracts). The petitioner claims that this value is reached but no call for tender has been 
published. However, no further information is given.

If public transport is organised through service concessions it is only subject to basic 
obligations under EU primary law if the contract has an interest for the internal market, i.e. if 
economic operators from other Member States have manifested an interest. No information is 
available on this point. In this case some prior transparency would be necessary.
  

Conclusion

The information in the petition does not provide a sufficient basis to allow the Commission to 
pursue the matter further at this stage. Should additional information be forthcoming on the 
points noted above, it could then analyse the case in detail and contact Austria should the 
information confirm the allegations of the petition. 

4. (REV) Commission reply, received on 28 August 2013

In its first communication the Commission advised the petitioner to submit a complaint. 
Subsequently, the petitioner sent a complaint to the Commission alleging that the services for 
public transport in Voralberg would have been awarded in violation of the European public 
procurement rules. In its follow-up, the Commission services have contacted Austria through 
the EU-Pilot mechanism in order to receive detailed information about the case.

A preliminary analysis of the Austrian reply suggests that the public transport services in 
question are organised through service contracts and not through service concessions. The 
consequence would be that Directive 2004/17/EC applies to these contracts.

In the meantime, the petitioner has sent a letter with additional information to the European 
Parliament including a report of October 2011 from the Court of Auditors of Voralberg on the 
public passenger transport in Voralberg. Furthermore, in his letter the petitioner alleges that 
only four out of nine Bundesländer would have tendered out transport services, without 
however providing any further evidence.

The Commission services are in contact with the Austrian authorities in view of settling the 
present case.

                                               
1 OJ EU L 134 of 30 April 2004, p. 114.
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Regarding the allegation of the petitioner that only four out of nine Bundesländer would have 
tendered out transport services, the petitioner is kindly requested to provide any additional 
information. The Commission services will take all relevant steps in order to verify the 
existence of any other violation of public procurement rules in the area of public transport 
services.

Conclusion
The Commission is in contact with the Austrian authorities and is confident that a solution to 
eliminate possible infringements can be found in the near future.

5. Commission reply (II), received on 19 December 2013

The public transport services in Vorarlberg are to be considered as public service contracts 
and thus Directive 2004/17/EG applies.  As announced in its previous communication, the 
Commission services were indeed in close contact with the Austrian authorities, who are 
currently at the stage of doing all preparatory work required in view of tendering out these 
public transport services in the Vorarlberg region.

In the meantime, the Commission services have enquired with the Austrian authorities on the 
situation of those Länder for which there were no publications (or almost none) found in TED 
for the period 2006-2013 (until September). 

Conclusion

The Commission services plan close monitoring of the planned tendering of the public 
transport services for the Vorarlberg region. Furthermore, they will also follow-up the 
situation in the other Länder and take the appropriate actions.

6. Commission reply (III), received on 27 June 2014

As announced in previous communications, the Commission services are in close contact with 
the Austrian authorities. 

Regarding the Vorarlberg region, the Austrian authorities are at the stage of doing all 
preparatory works to tender out the services for public transport. It is expected that the entire 
attribution of the services for public transport in Vorarlberg should be finished by the end of 
2016. Only regarding the Montafon Region the Austrian authorities still have to provide 
additional information.

The Commission services also requested the Austrian authorities to explain the situation 
regarding services for public transport in four additional Länder in Austria (Tirol, Salzburg, 
Burgenland und Kärnten). 

In the Länder of Tirol, Kärnten and Burgenland, the Austrian authorities start tendering out 
the services for public transport this year. The Commission services have requested further 
clarification regarding the time table for the entire tendering process.  

Regarding the Land of Salzburg, the Austrian authorities have not yet provided any 
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information. 

Conclusion

The Commission services continue to follow-up the planned tendering of the public transport 
services in all Austrian Länder mentioned above. 

7. Commission reply (REV.IV), received on 28 February 2015

Following close contacts with the Austrian authorities, the Commission has now obtained 
further clarifications regarding the matter at hand. 

In addition to the Vorarlberg region, where Austrian authorities did all preparatory works to 
tender out the services for public transport, it is expected that the entire attribution of the 
services for public transport in Vorarlberg should be finished by the end of 2016. The 
Austrian authorities have informed the Commission concerning the Montafon Region, that 
public transport services will also be tendered out by way of a public procurement procedure 
published at the Union level.  

The Commission services also requested the Austrian authorities to explain the situation 
regarding services for public transport in four other Länder in Austria (Tirol, Salzburg, 
Burgenland and Kärnten). 

In the Länder of Tirol and Kärnten, the Austrian authorities started tendering out the services 
for public transport in 2013. In the Land of Burgenland, the award of contracts for public rail 
and land transport should, as of 3 December 2019, be done in accordance with Art.5 of 
Regulation (EC) No 1370/20071. Also, the Land of Salzburg has tendered its public transport 
services out since 2009 by way of route bundles. 

Conclusion

According to the Austrian authorities, public transport services are or should be, following a 
transition period, tendered out in all the regions where there had been doubts on the correct 
application of public procurement rules, i.e. Vorarlberg, Tirol, Burgenland, Kärnten and 
Salzburg.  

                                               
1 Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 
October 2007 on public passenger transport services by rail and by road and repealing 
Council Regulations (EEC) Nos 1191/69 and 1107/70, OJ L 315, 3.12.2007, p. 1.


