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Committee on Petitions

28.2.2014

NOTICE TO MEMBERS

Subject: Petition 0236/2013 by Patrick Vanhoudt (Belgian), bearing 35 signatures, on 
the approval of a power-plant project in Gonderange, Luxembourg

1. Summary of petition

The petitioner denounces that Luxembourg infringes European legislation in its authorisation 
of a power plant in Gonderange. Specifically, the petitioner denounces failure to comply with 
the Seveso Directive (Directive 96/82/EC, replaced by Directive 2012/18/EU), related to the 
control of major-accident hazards involving dangerous substances, the Waste Framework 
Directive (Directive 2008/98/EC), and also the Directive on industrial emissions 2010/75/EU 
(IED). The plant will be privately held and will supply water and electricity to a commercial 
area. The petitioner observes that the project involves industrial-scale wood burning and, as a 
result, will pose severe health, safety and economic risks to the local population and to the 
nearby environment. 

2. Admissibility

Declared admissible on 6 November 2013. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 28 February 2014

* Council Directive 96/82/EC1  (the Seveso Directive)

The Seveso II Directive 96/82/EC on the control of major-accident hazards involving 
dangerous substances sets rules for operators and competent authorities in relation to 
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establishments where dangerous substances are present above the thresholds included in its 
Annex. Different thresholds apply depending on the category of chemical substances at stake, 
with the lowest thresholds applying to the highest-hazard substances. Biogas may, depending 
on its composition, belong to various categories of substances covered by Seveso. 

In order to establish whether the Seveso Directive applies, the Commission will ask the 
Luxemburg authorities to provide information regarding the composition and chemical 
classification of the biogas at stake, as well as amounts that will be produced and/or stored on 
site.  

* Directive 2010/75/EU1  of the European Parliament and of the Council (the Industrial 
Emissions Directive or IED)

Directive 2010/75/EU establishes a permit procedure and lays down requirements to be met 
by the activities listed in its Annex I in view of avoiding or minimising polluting emissions to 
the air, water and soil, as well as preventing the generation of waste. The IED applies to 
activities consisting of the recovery of non-hazardous waste with a capacity exceeding 75 
tonnes per day involving biological treatment (100 tonnes per day in case of anaerobic 
digestion). 

In view of establishing whether the IED applies to the installation at stake, the Commission 
will ask the Luxemburg authorities detailed information regarding the activities that will take 
place in this plant, the fuels used and whether the applicable thresholds are met. 

⃰ Directive 2011/92/EU2 of the European Parliament and of the Council (the Environmental 
Impact Assessment or EIA Directive)

According to Article 4(2) of the Directive 2011/92/EC, if a project falls under one of the 
categories listed in Annex II, Member States shall determine whether a project shall be made 
subject to an assessment in accordance with Articles 5 to 10. Any project listed in that annex 
must as a minimum be screened for possible effects on the environment, whereby the notion 
of effects must be taken very broadly. Based on the description given in the petition the 
project likely falls under Annex II, part 3, on the energy industry: (a) Industrial installations 
for the production of electricity, steam and hot water (projects not included in Annex I). 
Consequently the authorities must at least have made such a screening and, in case effects 
were or should have been identified, a full assessment. 

According to the petitioner, no EIA has been carried out. In the light hereof, the Commission 
will ask the Luxembourg authorities whether they have at least screened the project as 
required by the Directive when authorising the permit for the operation of the biogas plant and 
if so, what the results were. 

* Directive 2001/42/EC3 of the European Parliament and of the Council of 27 June 2001 on 
the assessment of the effects of certain plans and programmes on the environment (the SEA 
Directive) 

According to Article 3(1) and (2) of this Directive an environmental assessment shall be 
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carried out for plans and programmes which are likely to have significant environmental 
effects and which are prepared for, inter alia, energy, industry, waste management or town 
and country planning or land use and which set the framework for future development consent 
of projects listed in Annexes I and II to Directive 2011/92/EC. 

It seems to follow from the information that an SEA was finalised in April 2011 and therefore 
that the Luxembourg authorities have complied with their obligation under the SEA Directive. 
In order to have a complete picture of the situation, the Commission will ask the Luxembourg 
authorities for details on the procedure that has been followed. 

⃰   Council Directive 92/43/EEC1 (Habitats Directive)

According to Article 6(3) of the Habitats Directive, any plan or project not directly connected 
with or necessary to the management of the site but likely to have a significant effect thereon, 
either individually or in combination with other plans or projects, shall be subject to 
appropriate assessment of its implications for the site in view of the site's conservation 
objectives. In the light of the conclusions of the assessment of the implications for the site and 
subject to the provisions of paragraph 4, the national competent authorities shall agree to the 
plan or project only after having ascertained that it will not adversely affect the integrity of 
the site concerned and, if appropriate, after having obtained the opinion of the general public. 
Article 6(4) of the directive includes provisions for permitting plans or project which, in spite 
of a negative assessment of the implications for a Natura 2000 site and in the absence of 
alternative solutions, must nevertheless be carried out for imperative reasons of overriding 
public interest. 

The Commission will ask information on the implementation of these provisions, in particular 
whether and on the basis of which criteria it has been concluded that the project will not 
significantly affect any Natura 2000 site or, otherwise, whether the above mentioned 
provisions have been implemented.

⃰ Directive 2008/98/EC2 of the European Parliament and of the Council (Waste Framework 
Directive - WFD)

According to Article 23 of Directive 2008/98/EC on waste, Member States shall require any 
establishment or undertaking intending to carry out waste treatment to obtain a permit from 
the competent authorities. This shall specify, inter alia, the technical and any other 
requirements relevant to the site concerned and the safety and precautionary measures to be 
taken.

Furthermore, Article 23 (3) of the WFD stipulates that its Article 13 on the protection of 
human health and the environment must be duly observed by the intended method of waste 
treatment. Should such a method be deemed unacceptable by the competent authorities, they 
shall refuse to issue the permit.

Taking the above into account, the Commission will ask the Luxembourg authorities whether 
the aforementioned EU legal requirements have been observed when issuing the permit for 
the operation of the biogas plant.  
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Conclusion

Since there may be a potential breach of EU legislation, the Commission will launch 
investigations with the Luxembourg authorities. 

4. Commission reply (REV.), received on 28 February 2015

* Council Directive 96/82/EC1  (the Seveso Directive)

It follows from the reply of the Luxemburg authorities of 26 September and 1 October 2014 
to a letter sent by the Commission services on 18 June 2014 that the Gonderange project 
would not fall within the scope of the Seveso Directive considering that the maximum amount 
of biogas that would be stored on site would be 4,6 tonnes. This is below the Seveso threshold 
of 5 tonnes (should the biogas be classified as an extremely flammable gas) or of 50 tonnes 
(should the biogas have a quality equivalent to that of natural gas and hence be classified in 
the same entry as natural gas under the Seveso Directive). 

* Directive 2010/75/EU2  of the European Parliament and of the Council (the Industrial 
Emissions Directive or IED)

In their above reply, the Luxemburg authorities have confirmed that the only waste treatment 
activity carried out is anaerobic digestion, and no waste is being treated/incinerated in the 
combustion plant. The activity consisting in the recovery of non-hazardous waste would 
amount to 15300 tonnes per year, i.e. an equivalent of 42 tonnes per day. Therefore, it would 
not exceed the capacity of 100 tonnes per day, which is the threshold for applying the IED in 
case the only waste treatment activity carried out is anaerobic digestion of non-hazardous 
waste. 

As regards the planned combustion plant, its total rated thermal input would be of 6,5 MW, 
i.e. far below the threshold of 50 MW for applying the IED.

⃰ Directive 2011/92/EU3 of the European Parliament and of the Council (the Environmental 
Impact Assessment or EIA Directive)

Based on the description given in the petition the project the Commission sought clarification 
as to why the Luxemburgish authorities did not consider applicable Annex II, point 3 (a) of 
Directive 2011/92/EU (EIA Directive) i.e. "Industrial installations for the production of 
electricity, steam and hot water (projects not included in Annex I)" and point 11(b) reading: 
"installations for the disposal of waste (projects not included in Annex I)". 

According to Article 4(2) of the EIA Directive, if a project falls under one of the categories 
listed in Annex II of the EIA Directive, the Member States shall determine either on a case-
by-case or through thresholds or criteria whether the project shall be made subject to an EIA 
(screening). The screening should take into account the criteria set out in Annex III of the EIA 
Directive, and if the project is likely to have significant effect on the environment, an EIA 
should be made.
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According to the authorities the EIA Directive was not applicable to the project. In reply to 
the EU Pilot request they claim that none of the characteristics of the project triggered the 
applicability of the EIA Directive. In particular they explained that the project is about 
production of biogas and not of electricity, steam and hot water and for that reason does not 
fall under Annex II, point 3 (a) of the EIA Directive. Moreover, they claim that the project 
produces only 2.6 million m3 of biogas per year and has a thermal output of less than 15 MW 
(being below the threshold in the Industrial Emission Directive 2010/75/EU) and thus cannot 
qualify as an industrial installation either and at a meeting on 21 January 2015 explained that 
the installation is not about waste disposal but rather recovery so Annex II, point 11(b) did not 
apply to the project either. 

It is true as the Luxemburg authorities claim that the EIA Directive does not provide for a 
project category specific to biogas production. Although that conclusion doesn't necessarily 
imply that the EIA Directive will never be applicable to such biogas projects, the Commission 
cannot conclude in the case at hand that the Luxemburgish authorities, at the time of their 
assessment of the application and granting of the permit on 26 April 2011, incorrectly 
concluded that the project was outside the scope of the EIA Directive. Therefore, the 
Commission does not see any infringement of the EIA Directive by Luxemburg in 2011. 

Having noticed an increase in biogas projects and having received questions concerning the 
applicability of the EIA Directive since then, the Commission is currently finalising practical 
guidance on projects related to biogas under the EIA Directive. 

* Directive 2001/42/EC1 of the European Parliament and of the Council of 27 June 2001 on 
the assessment of the effects of certain plans and programmes on the environment (the SEA 
Directive) 

In their reply to the EU Pilot, the Luxemburg authorities indicate that the project would not 
have led to a reclassification of the zone in which it is situated. 

In their additional reply, the Luxemburg authorities indicate that the project is situated in a 
rural / agricultural zone in which installations for production of renewable energy can be 
authorised according to national law without reclassification of the zone in which it is 
situated. This reply implies that the existing land use plan ("plan d´aménagement general") 
did not require modification. Since the SEA Directive only applies where an existing land use 
plan is modified, the Commission cannot conclude that there has been an infringement of the 
SEA Directive.

⃰  Council Directive 92/43/EEC2 (Habitats Directive)

The Commission has asked the competent authorities to explain whether and how the 
provisions under Article 6(3) of the Habitats Directive have been implemented, in particular 
whether and on the basis of which criteria it has been concluded that the project is not likely 
to have a significant effect on the nearby Natura 2000 site, either individually or in 
combination with other plans or projects or, otherwise, whether the provisions under Article 
6(4) have been implemented.

                                               
1 OJ L 197, 21.7.2001, p. 30.
2 OJ L 206, 22.7.92, p. 7.



PE529.961v02-00 6/6 CM\1052685EN.doc

EN

The competent authorities have replied that the likelihood of any significant effects of the 
project on the Natura 2000 site “Pelouses calcaires de la région de Junglinster 
(LU0001020)”, alone or in combination with other projects, had been excluded on the basis of 
a screening carried out following scientific criteria by an authorised and independent body. 
This had been done in the context of the permit procedure foreseen by the national nature 
legislation (la loi modifiée du 19 janvier 2004 concernant la protection de la nature et des 
ressources naturelles). The screening concluded that "Le projet de la centrale et son 
implantation n‘affectent aucun habitat, ni espèce cible visés par la zone spéciale de 
conservation “Pelouses calcaires de la région de Junglinster (LU0001020)”. Au vu de la 
distance entre l’installation du projet et les limites de la zone visée, tout doute de perturbation 
d’une espèce cible, respectivement tout doute de pollution, dégradation ou destruction 
d’habitat cible ou d’habitat d’espèce cible ont pu être écartés quant à l’exploitation de la 
centrale." (translation: "The project to build a power plant and its location do not affect any 
habitat or target species covered by the Special Area of Conservation ‘calcareous grasslands 
of the Junglinster region” (LU 0001020). In view of the distance between the plant and the 
limits of the area concerned, any doubt of disruption of a target species, respectively, any 
doubt of pollution, deterioration or destruction of target habitats or of target species habitats 
have been successfully discarded as regards the operation of the plant"). On the basis of this 
assessment, the permit was granted, in line with the national nature conservation legislation 
and the provisions of Article 6(3) of the Habitats Directive.

⃰ Directive 2008/98/EC1 of the European Parliament and of the Council (Waste Framework 
Directive - WFD)

The Arrêté N°: 1/10/0456/DD issued by the Ministère du Developpement durable et des 
Infrastructures (translation: Ministry of Sustainable Development and Infrastructures) of 
Luxembourg with date of 26 April 2011 conforms to the requirements listed in Article 23 of 
the Waste Framework Directive concerning the issue of permits for the treatment of waste. 

Conclusion

After verification through the EU Pilot, the Commission concluded that no breaches of the 
Seveso Directive, the Industrial Emissions Directive (IED), the Habitats Directive or the Waste 
Framework Directive were established. Following discussion at a meeting with the 
Luxemburgish authorities on 21 January 2015 the Commission also concludes that there are 
neither sufficient indications of an infringement of the EIA and SEA Directives. Consequently, 
the Commission does not intend to open infringement procedures. 

As regards biogas and the EIA Directive, the Commission will however provide further guidance 
to the Member States.  

In addition, the Commission has also been informed that prior to the introduction of the petition 
national remedies had already been used in accordance with Art. 11 of the EIA Directive. 
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