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schools

1. Summary of petition

The petitioner is wondering why the children of EU nationals, who are of school age, are not 
allowed to enter the Maltese state schools. The authorities are demanding their e-residency 
cards first, which they don't yet have. He asks the EP to intervene.

2. Admissibility

Declared admissible on 8 November 2013. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 May 2014

The petitioner mainly contends that non-Maltese EU nationals residing in Malta and wishing 
to enrol their children in local schools are required to present their e-residence card upon 
signing the final registration forms. As it seems that most recently arrived EU migrants are 
not yet in possession of these new e-residence cards due to lengthy internal procedures, it is 
alleged that this situation is contrary to EU law requirements.

The Commission notes that it has already received several complaints on this matter and is 
currently investigating them. Pending our assessment of this situation, the Commission is able 
to provide the Committee and the petitioner with the following initial analysis.

It is important to underline that Member States have full responsibility for the content and the 
organization of their education systems. Nevertheless, in exercising such responsibilities, the 
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competent national authorities must respect relevant principles of European law, namely, in 
this case, the principles of non-discrimination on grounds of nationality and of free 
movement. In this respect, the Commission notes that the Court of Justice has held that the 
equal treatment rule laid down in article 18 TFEU prohibits not only direct discrimination on 
reason of nationality, but also all covert forms of discrimination which, by the application of 
other distinguishing criteria, lead in fact to the same result (see inter alia Case C 73/08 
Bressol and Others [2010] ECR I 2735, paragraph 40). It follows that, insofar as only non-
Maltese EU citizens are required to possess the e-residence card and as the completion of the 
procedure to enrol children in local schools and colleges seems to be conditional upon its 
presentation, such a practice may be regarded as indirectly discriminatory1 unless justified by 
objective considerations independent of the nationality of the persons concerned and 
proportionate to the legitimate aim pursued (Bressol and Others, paragraph 41).  

Moreover, pursuant to Article 25 of Directives 2004/38/EC2, possession of a registration 
certificate, of a document certifying permanent residence, of a certificate confirming 
submission of an application for a family member residence card, of a residence card or of a 
permanent residence card, may under no circumstances be made a precondition for the 
exercise of a right or the completion of an administrative formality, as entitlement to rights 
may be attested by any other means of proof.

However, as mentioned above, further assessment of this situation is nonetheless needed. 

Conclusion

The Commission is currently investigating these matters and will keep the Petitions 
committee duly informed of the outcome of this investigation.

4. Commission reply (REV.), received on 28 February 2015

As stated in its initial reply, the Commission takes the view that the alleged practice of 
making the enrolment of children of non-Maltese EU citizens in local schools and colleges 
conditional upon the presentation of the e-residence card may be regarded as indirectly 
discriminatory3 unless justified by objective considerations independent of the nationality of 
the persons concerned and proportionate to the legitimate aim pursued (Bressol and Others, 
paragraph 41).  In its initial reply the Commission also recalled that, pursuant to Article 25 of 

                                               
1 The Court has in fact consistently held that a provision of national law must be regarded as indirectly 
discriminatory if it is intrinsically liable to affect citizens of other Member States more than nationals and if 
there is a consequent risk that it will place the former at a particular disadvantage (see the aforementioned 
judgment in Bressol and Others, paragraph 41).
2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States 
amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (OJ 2004 L 158, p. 77, 
corrigenda OJ 2004 L 229, p. 35 and OJ 2005 L 197, p. 34).
3 The Court has in fact consistently held that a provision of national law must be regarded as indirectly 
discriminatory if it is intrinsically liable to affect citizens of other Member States more than nationals and if 
there is a consequent risk that it will place the former at a particular disadvantage (see the judgment in Bressol 
and Others, paragraph 41).
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Directives 2004/38/EC1, the exercise of a right or the completion of an administrative 
formality may under no circumstances be made conditional upon the possession of a 
registration certificate, a document certifying permanent residence, a certificate confirming 
submission of an application for a family member residence card, a residence card or a 
permanent residence card. In fact, entitlement to rights may be attested by any means of 
proof.

The Commission therefore contacted the Maltese authorities with a view to obtaining 
clarifications and additional information on these matters. The Maltese authorities have 
underlined that the presentation of the e-residence card is not in any way a pre-condition for 
enrolling students in local schools and that, on the contrary, any document providing proof of 
residence may be submitted by the applicant, i.e. the parent (including, for instance, utility 
bills carrying the parent's name and address). The Maltese authorities have also informed the 
Commission that they took action - notably through information sessions - to ensure that 
schools and the relevant Government departments are aware of the requirements of Article 25 
of Directive 2004/38/EC. 

Conclusion

In light of the information provided by the Maltese authorities, the Commission notes that 
there is no evidence as to the existence of a discriminatory administrative practice as alleged 
by the petitioner and that there is, therefore, no need for the Commission to pursue further its 
investigation in this case. 

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States 
amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (OJ 2004 L 158, p. 77, 
corrigenda OJ 2004 L 229, p. 35 and OJ 2005 L 197, p. 34).


