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NOTICE TO MEMBERS

Subject: Petition 2035/2013by Graziano Benedetto (Italian), on the use of a dual 
professional qualification obtained in more than one Member State under 
Directive 98/5/EC

1. Summary of petition

As well as being an Italian lawyer belonging to the Foggio Bar Association, the petitioner is 
also a lawyer in Spain, being a member of the Sant Feliu de Llobregat Bar Association.  In 
order to practise at the highest Italian court of appeal, the Supreme Court of Cassation, 
authorisation is required, whereas in Spain membership of a bar association allows a lawyer to 
practise at any court, including the Supreme Court.

The petitioner wishes to know whether EU rules entitle him to practise at the Italian Court of 
Cassation by virtue of his Spanish professional qualification.

2. Admissibility

Declared admissible on 7 August 2014. Information requested from Commission under Rule 
216(6).

3. Commission reply, received on 28 February 2015

The question raised by the petitioner appears to relate to the use of professional titles acquired 
in different Member States, as suggested by the title of the petition, and more particularly to 
the right of a lawyer, member both of the Spanish and the Italian Bar, to represent, on a 
temporary or occasional basis clients before the Italian Supreme Court of Cassation acting as 
a Spanish lawyer. 
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Based on the information provided, the petitioner has obtained his professional legal 
qualification in Italy and is duly registered as "avvocato ordinario" with the Italian Bar 
Association. However, his Italian qualification does not allow him to practise before the 
Supreme Court of Cassation and higher courts in Italy.

At the same time, he seems to be registered with the Bar Association in Spain, which seems to 
enable him to practise before any court in that Member State, including the Spanish Supreme 
Court.  On that basis he asks whether someone who has two professional titles can use them 
throughout the EU and if that person, using solely his Spanish title pursuant to Directive 
77/249/EEC, could practise occasionally before the Italian Court of Cassation and any other 
higher court in Italy. 

The Commission has analysed the petition on the basis of the information provided therein. 
Since the Commission does not have all relevant information with regard to the specific 
situation of the petitioner, this response will be limited to general observations, and should not 
be understood as a definitive finding about the application of EU law in this particular case.
Directives 98/5/EC  and 77/249/EEC  set out the modalities for the practice of the legal 
profession in a Member State different from the one where a lawyer has obtained his 
qualifications. They deal, respectively, with a lawyer's permanent establishment in another 
Member State or with the temporary provision of services there, on the basis of the 
professional title of his Member State of origin.

Thus, Directive 98/5/EC provides a framework for the establishment of lawyers in a Member 
State other than that in which they acquired their professional qualifications. In addition, that 
Directive also provides, under certain conditions, a process through which a lawyer may fully 
integrate into the legal profession of the host Member State with the right to use the 
professional title of that Member State. 

In contrast, Directive 77/249/EEC concerns only the temporary provision of services in a host 
Member State by lawyers who do not have the intention to become fully integrated into the 
profession in a host Member State. In that context, the use of the title is governed by Article 3 
of Directive 77/249/EEC, which states that a lawyer shall adopt the professional title used in 
the Member State from which he comes, expressed in the language or one of the languages, of 
that State, with an indication of the professional organization by which he is authorized to 
practise or the court of law before which he is entitled to practise pursuant to the laws of that 
State.

Both Directives provide for specific rules concerning the representation of clients in legal 
proceedings in the host Member State in order to ensure the smooth operation of the justice 
system. In essence, lawyers practicing under the professional title of their home State may be 
asked to work in conjunction with a lawyer of the host Member State who practises before the 
judicial authority in question. In this respect, according to the information available to the 
Commission, the Italian law limits access to Supreme Courts to specialist lawyers. In order to 
be able to practice before the Supreme Court in Italy, specific requirements must be met in 
terms of registration, additional experience in the law firm of a lawyer, practicing before the 
Supreme Court, as well as successfully passing an exam. Alternatively, lawyers who have 
been registered at the Bar for 8 years and have successfully taken part in a course organised 
by a specific School for Lawyers can also practice before the Supreme Court of Cassation.
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Thus, according to Article 5 of Directive 77/249/EEC, for the pursuit of activities relating to 
the representation of a client in legal proceedings, a Member State may require foreign 
lawyers to be introduced, in accordance with local rules or customs, to the presiding judge 
and, where appropriate, to the President of the relevant Bar in the host Member State, as well 
as to work in conjunction with a lawyer who practises before the judicial authority in question 
and who would, where necessary, be answerable to that authority, or with a specialist lawyer, 
practising before it. 

In its judgment in Case 427/85 Commission v Germany , the Court of Justice considered that 
the obligation which Member States may impose on a lawyer providing services to work in 
conjunction with a lawyer practising before the judicial authority in question was intended to 
provide the former with the support necessary to enable him to act within a judicial system 
different from that to which he was accustomed and to assure the judicial authority concerned 
that he actually had that support and was thus in a position to comply fully with the 
procedural and ethical rules that applied. 

In order to benefit from the provisions of Directive 77/249/EC, a lawyer has to be 
professionally established in another Member State. Thus, in order to be able to provide 
services under his Spanish professional title, the petitioner must be legally established in 
Spain and his activity in the host Member State must not amount to establishment, as regards 
its duration, frequency, regularity and continuity. 

Although Directive 77/249/EEC does not define clearly the duration or regularity of the 
provision of services, criteria have been developed by the European Court of Justice, in 
particular in the Gebhardt case . According to this judgement, the temporary or occasional 
nature of provision of service is to be established on a case-by-case basis, taking into account 
its duration, frequency, regularity and continuity. 

Last but not least, it must be recalled that in accordance with settled case-law, EU law cannot 
be relied on for abusive or fraudulent ends (see, inter alia, the judgments in Halifax and 
Others, C 255/02 , and in particular Joined Cases C 58/13 and C 59/13 Torresi). 

Conclusion

On the basis of the information presented in the petition at hand, it can be concluded that a 
lawyer, legally established in Spain, who has both Spanish and Italian professional legal titles, 
can use his Spanish professional title in order to provide services in Italy. However, a lawyer 
providing services before the Italian Supreme Court of Cassation under his Spanish title may 
be required to work in conjunction with a specialist lawyer, entitled to practise before that 
court. 


