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Subject: Petition No 2221/2013 by Uwe Rutter (German) on a residence permit for his 
Thai wife

1. Summary of petition

The petitioner is a German citizen. He got married in Denmark to a Thai woman who had 
come to Germany on a 90-day Schengen visa which had been issued to her by the German 
Embassy in Bangkok. After the wedding, the petitioner’s wife applied for a residence permit 
in Germany. This was refused by the German authorities on the grounds that she had given 
incorrect information in her visa application. On these grounds she could even be deported. 
The petitioner also claims that the marriage carried out in Denmark is not recognised by the 
German authorities. He wonders whether his wife’s Schengen visa is only valid for Germany 
and whether the non-recognition of his Danish marriage certificate is compatible with 
European law. He also considers that the language requirements imposed on his wife 
constitute unequal treatment. Spouses of EU citizens who join their partner in Germany are 
not subject to any language requirements, whereas non-EU citizens who wish to join their 
partner in Germany have first to take a German (A1) course. The petitioner also considers that 
the right to the protection of marriage has been violated. Furthermore he fails to understand 
the German authorities’ insistence that his wife must leave Germany in order to submit an 
application for a residence permit from abroad. 

2. Admissibility

Declared admissible on 17 September 2014. Information requested from Commission under 
Rule 216(6).0
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3. Commission reply, received on 28 February 2015

The so-called Schengen visa (C type visa) is in principle valid for the territory of all Schengen 
States. It is only issued for intended stays in the Schengen area not exceeding 90 days in any 
180-day period. It is not issued for stays longer than that, such as taking up residence for 
getting married or family reunification. As far as long stays are concerned, national law 
applies (cf. below) and the German authorities do have the right to assess whether fraudulent 
declarations have been made and what should be their consequences. In principle, it is not 
acceptable to apply for a Schengen visa in order to circumvent national rules on admission for 
the purpose of family reunification / marriage. 

Under EU law, provisions concerning family reunification are laid down in Directive 
2003/86/EC1 on the right to family reunification of third-country nationals and in Directive 
2004/38/EC2 on the right of Union citizens and their family members to move and reside 
freely within the territory of the Member States. 

Council Directive 2003/86/EC only applies to third country nationals and their family 
members, and not to EU citizens. The petitioner is an EU citizen and therefore Directive 
2003/86/EC is not applicable to him.

Council Directive 2004/38/EC only applies to EU citizens who move to or reside in a Member 
State other than that of which they are a national, and to their family members who 
accompany or join them. Only such “mobile” EU citizens can invoke a right under this 
Directive to be joined or accompanied by their family members, such as their spouses, 
regardless of the nationality of these family members. The petitioner is a German citizen 
residing in Germany so Directive 2004/38/EC is not applicable to him.

The family reunification of “non-mobile” EU citizens is not covered by EU law; their possible 
right to family reunification remains a matter of national legislation.

The petitioner is a German national residing in Germany who wants to be joined by his third-
country spouse. Therefore, the rules governing this situation, as regards residence permits, are 
the full competence of German national legislation. The rules on how and where an 
application has to be submitted are the competence of the German authorities. It is the 
discretion of the German authorities to decide whether to grant or deny entry to its territory. 
Finally, also the requirement of passing a language test as a condition for family reunification 
falls within the competence of the German authorities.

The Commission is aware that in some Member States this may lead to a situation in which 
nationals of that Member State who have not exercised their free movement rights, are in a 
different – sometimes less advantageous – legal position than persons covered by EU law.

Conclusion

There is no indication in the petition that the petitioner's situation is covered by EU law 

                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:251:0012:0018:EN:PDF
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:158:0077:0123:EN:PDF
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concerning family reunification. Consequently, the Commission has no basis under EU law to 
intervene on behalf of the petitioner.


