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NOTICE TO MEMBERS

Subject: Petition 0626/2011 by Daniel Marian Iorga (Romanian), on behalf of 
‘Plataforma de Afectados por la Hipoteca’, on an alleged infringement of the 
Spanish Constitution with regard to mortgages set up for the purchase of 
property

1. Summary of petition

The petitioner is a member of a Spanish association known as ‘Plataforma de Afectados por la 
Hipoteca’, which is fighting the negative effects of Spanish legislation with regard to loans 
granted by banks to private individuals to purchase property. The petitioner believes that these 
effects are contrary to the Spanish Constitution. In essence, when a private individual does not 
have the funds to pay for the property, this is mortgaged by the bank and the resident has to 
leave the property but continues paying the mortgage. The petitioner suggests that the 
property should be handed over to the bank, with the individual being released from paying 
the mortgage.

2. Admissibility

Declared admissible on 17 October 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 January 2012

The petitioner, on behalf of the Spanish association 'Mortgage Platform', seeks the support 
and mediation of the European Parliament to achieve the introduction of datio in solutum into 
Spanish legislation. A law to this end is currently debated in the Spanish Parliament. It would 
release Spanish consumers from the obligation to continue paying their mortgage in a 
situation when their houses had already been repossessed by banks. The petitioner argues that 
the fact that the State allows the banks to repossess the properties while still requiring the 
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mortgage to be repaid by consumers is in breach of Article 25 of the Universal Declaration of 
Human Rights, and Article 11 of the International Covenant on Economic, Social and Cultural 
Rights and Article 47 of the Spanish Constitution.

The concept of datio in solutum is not regulated by the EU law and it remains the exclusive 
competence of Member States to regulate this matter as they see fit.

In March 2011 the European Commission presented a proposal for a Directive on credit 
agreements for consumers relating to immovable property (COM(2011)/0142). The Directive 
is currently being negotiated in the Parliament and the Council. However, the scope of this 
proposal is limited to the pre-contractual phase and it neither regulates debt settlement 
procedures, nor the contractual relationship between the consumer and the lender, once the 
agreement has been signed.

The matter is linked to national procedural law and legislation regulating the insolvency of 
natural persons. Thus, regulation at EU level does not seem warranted at this point of time. 
Nevertheless, in March 2011, the Commission published a Staff Working Paper on national 
measures and practices to avoid foreclosure procedures for residential mortgage loans 
(SEC(2011)357). The aim was to provide a mapping exercise of best practices across the EU 
and provide examples and guidance for national public authorities and creditors on how rising 
default rates had been addressed and dealt with in other Member States in order to avoid 
foreclosures.

Conclusion

The Commission is attentive to the matter raised by the petitioner but does not at this stage 
consider taking action at EU level. The matter should thus be dealt with at national level 
through the competent national authorities.


