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Dear Ms Mazzoni,

Preference shares were marketed incorrectly to small savers on a massive scale from 2008 
onwards. This is the root of the problem: the sale of extremely complex products to retail 
bank customers without providing the necessary guarantees.

In order to address this situation, the Government adopted a series of measures designed to 
prevent these problems from recurring and provide a solution for retail customers who found 
themselves caught up in these products. The legislation in question is the following:

1. Law 9/2012 of 14 November 2012 on the restructuring and resolution of credit 
institutions;

2. Royal Decree Law 6/2013, of 22 March 2013, on protection for the holders of certain 
savings and investment products and other financial measures.

I am enclosing a detailed report on these measures and the texts of each of these two pieces of 
legislation. I hope that this information will meet your requests and will be happy to provide 
any additional advice or clarification.

Yours sincerely,

Signature: Stamp:
MINISTRY OF ECONOMY AND COMPETITIVENESS
Pº de la Castellana, 162 Madrid
MINISTER’S PRIVATE OFFICE



MINISTER’S PRIVATE OFFICE

MINISTRY OF 
ECONOMY 

AND 
COMPETITIVENESS

2/6 LT\1051109EN.doc

EN

REPORT ON MEASURES TAKEN BY THE GOVERNMENT TO 
PROTECT HOLDERS OF CERTAIN SAVINGS AND 
INVESTMENT PRODUCTS

As you write in your letter, preference shares are a complex financial product, since they may 

be recognised as credit institutions’ own resources. This means that, on the one hand, their 

maturity is undefined, while on the other hand they are subject to strict conditions such as the 

payment of dividends being conditional on profits, the fact that payments not received in any 

given year cannot be accumulated, and the fact that insolvency proceedings are conducted 

only with reference to the institution’s ordinary shareholders.

Nevertheless, sales of preference shares and subordinated debt to small-scale investors 

became widespread and took place on a massive scale between 2008 and 2009. These 

products were marketed without the precautions required for a type of complex financial 

product that should not have been sold to savers and small-scale investors, since it was

basically designed for professional investors.

The Government, conscious of the consequences that these sales have had for thousands of 

savers, tackled this problem from the start, through two courses of action:

Firstly, by adopting a whole range of measures designed to prevent similar situations from 

recurring in the future. Secondly, by providing real effective solutions for small investors who 

had been caught up in preference shares.

With regard to the first course of action, the Government approved Royal Decree Law 

24/2012 of 31 August 2012 on the restructuring and resolution of credit institutions, which 

was passed into law by Parliament as Law 9/2012 of 14 November 2012. Additional 

provision 13 of this law introduces measures to protect investors, in order to give a decisive 

response to the marketing of hybrid instruments and other complex products to retail 

customers, including preference shares, with the aim of preventing any repetition of the 
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irregular practices that occurred in recent years.

1. First of all, the selling of preference shares and other similarly complex products has 

been discouraged by introducing a minimum tranche of 50% for professional 

investors, with a minimum investment of EUR 100 000 for unlisted shares and EUR 

25 000 for listed shares.

2. The powers of control of the National Securities Market Commission (CNMV) in 

relation to the marketing of investment products have also been strengthened, 

particularly with regard to complex products, and retail customers must now confirm 

in writing that they have been warned that the product is not suitable for them, if this 

was the result of the suitability test.

3. Protection for investors is also provided in relation to the provision of promissory 

notes to retail customers, and the CNMV is now authorised to include warnings to 

customers concerning the differences between this type of instrument (which may be 

confused with traditional deposits) and deposits. The additional contribution to the 

deposit fund for high-yield deposits has also been eliminated in order to encourage 

institutions to return to offering deposits rather than promissory notes.

As you can see, this Government has provided balanced solutions that will help meet 

European commitments demanding that the costs of restructuring be shared between 

shareholders and the holders of preference shares in institutions receiving public assistance, 

so as to minimise the impact for contributors as a whole.

With regard to the second point, solutions have been provided for holders of these hybrid 

instruments. At this Government’s insistence, the Fund for Orderly Bank Restructuring 

(FROB) has instructed institutions in which it holds a majority stake to establish a rapid, 

effective arbitration procedure that is free of charge for those affected.

These arbitration procedures address the controversies arising from the marketing of 
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preference shares and subordinate debt. The arbitration procedure has been in operation for 

months in NovaCaixaGalicia, Catalunya Banc and Bankia, in all of which the FROB holds a 

majority stake.

The consumer arbitration system is a voluntary extrajudicial system for settling disputes that 

has binding effects on the parties. Using objective criteria established by independent experts, 

the parties involved refer the dispute to an arbitration tribunal that decides on a satisfactory 

solution for both parties.

The consumer arbitration procedure is free of charge, since there are no fees, simpler, since it 

avoids the formality and complexity of legal proceedings, and quicker, since there is a time 

limit of six months from the start of the arbitration procedure to the settlement of the dispute.

It is also a specialised procedure in which the arbitrator is selected by the National Consumer 

Board. This means that the arbitrator is an expert who is particularly sensitive to and aware of 

problems affecting consumers.

All these measures have been supplemented with Royal Decree Law 6/2013 on protection for 

the holders of certain savings and investment products and other financial measures, adopted

by the Council of Ministers on 22 March 2013. This legislation comprises two fundamental 

measures:

Firstly, a Monitoring Committee has been created at the highest level, chaired by the 

President of the CNMV, with the Deputy Governor of the Bank of Spain as Vice-Chair. The 

committee also comprises:

– the Secretariat-General for Health and Consumer Affairs, from the Ministry of Health, 

Social Services and Equality;

– the Secretariat-General of the Treasury and Financial Policy, from the Ministry of 

Economy and Competitiveness;
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– the President of the Consumer and User Council.

Its main objectives are to:

– lay down guidelines for the conduct of arbitration procedures, and 

– monitor the social problems arising from the marketing of preference shares and other 

hybrid capital instruments.

The functions entrusted to this committee are:

– firstly, to analyse the factors that gave rise to the judicial and extrajudicial claims 

relating to the marketing of hybrid instruments by entities under FROB control;

– secondly, to submit a quarterly report on arbitration procedures to the Congress of 

Deputies;

– thirdly, to make proposals for improvements to investor protection in relation to the 

marketing of this type of product.

The second fundamental measure provided for in this Royal Decree Law consists in making 

the necessary amendments to the legislation to enable the Deposit Guarantee Fund to acquire 

shares resulting from exchanges involving the two entities that have received public aid and 

are not listed on the stock exchange. In this way, the Deposit Guarantee Fund will receive 

contributions from all banking institutions and will provide liquidity for holders of preference 

shares.

In the case of Bankia, which is listed on the stock exchange, shares are already liquid and 

there is therefore no need to use the extraordinary liquidity mechanism provided for in the 

Royal Decree Law.

Finally, it is important to bear in mind that European state aid rules require Subordinated 

Liability Exercises (SLE) to be carried out for all entities receiving public support as part of the 

specific conditions for the banking sector. The principle is established whereby losses are 
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borne by the holders of preference shares and subordinated debt.

The degree to which losses are absorbed for each of these instruments is in proportion to the 

degree of subordination and level of assistance required by each institution. In general, the 

greatest impact is on entities requiring more substantial support, and the measure also has a 

greater impact on ordinary shareholders than on holders of preference shares and subordinated 

debt.


