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Madrid, 30 September 2013

Dear Mrs  Mazzoni,

The government has been especially sensitive to the dramatic reality, caused by the economic 
crisis being experienced by many families who, as a result of being unemployed or without 
economic activity over a protracted period of time, have stopped being able to meet the 
repayments on loans or mortgages entered into to buy their homes. 

Since it first came to power, the government has demonstrated its concern at the problem of 
evictions and has taken numerous measures in this respect. The following measures taken to date 
are proof of this:

1. Royal Decree-Law 6/2012, of 9 March, on urgent measures to protect mortgagors without 
resources,

2. Royal Decree-Law 27/2012, of 15 November, on urgent measures to increase mortgagor 
protection which gave rise to the

3. Law 1/2013, of 14 May, on measures to increase mortgagor protection, debt restructuring 
and social housing,

4. Agreement on the creation of a Social Housing Fund, of 17 January 2013.

I enclose herewith an appendix where you will find a detailed report on these measures, together 
with the legislative texts of each of these provisions. I trust that the information provided meets 
your requirements.  Please feel free to contact me if you require any further information or 
clarification.

Yours sincerely,

Stamp:
Ministry of Economy and Competition 
Pª de la Castellana 152 – Madrid
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REPORT ON MEASURES TAKEN BY THE GOVERNMENT TO PROTECT 

MORTGAGORS 

The government is committed to those families who have difficulties meeting their mortgage 

repayments, as is shown by the fact that one of the first things which the Executive did when it 

came into office was to approve Royal Decree-Law 6/2012, of 9 March, on urgent measures to 

protect mortgagors without resources. The purpose of this provision was to establish measures 

leading to obtaining the restructuring of the mortgage debt of those who, being on the threshold 

of social exclusion, experience difficulties in making their repayments, as well as mechanisms to 

make foreclosure procedures more flexible. 

The protection model specified in this Royal Decree-Law comprises a series of measures and 

legal reforms, together with a Code of Good Practice.

1. The first legal measure was to determine the parameters for a debtor to be included as on the 

“threshold of exclusion”, in order to be able to avail himself of the protection offered by this 

provision.

2. As a second legal measure, consideration was given to reducing interest rates on arrears.

As well as these measures, the Royal Decree-Law includes a Code of Good Practice which 

standardises best practice in the field of viable mortgage restructuring. This Code, adherence to 

which by institutions is voluntary, will become compulsory for 2 years from signing up to it, and 

renewable automatically each year.

The Code contains three phases which will apply successively, if necessary:

1. The first phase, prior to foreclosure, is aimed at obtaining viable medium- and long-term 

restructuring of the mortgage debt.
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2. If restructuring is not viable, a second phase comes in, in which the institutions will be able 

to offer debtors a discount on their debt.

3. In the third and final phase, in exceptional circumstances, an alternative measure may be 

requested instead of foreclosure, giving property in payment, which the institutions are 

obliged to accept. In this case, families will be able to remain in their homes for two years. 

However, the government’s measures have gone further than this.  The government approved the 

Royal Decree-Law 27/2012, of 15 November, on urgent measures to increase mortgagor 

protection, the main purpose of which is to immediately suspend for a period of two years 

evictions of those families who are at particular risk of exclusion. This exceptional and 

temporary measure will affect any judicial or extra-judicial foreclosure process under which the 

creditor is awarded the usual home of these vulnerable groups. In these cases, the Royal Decree-

Law, without altering the foreclosure procedure, prevents people from being thrown out or 

evicted. 

This Royal Decree-Law was sent to the Congress of Deputies and processed as a Bill so that 

contributions could be incorporated from parliamentary groups, as well as some of those from 

the popular legislative initiative on regulating taking property as payment, stopping evictions and 

social housing.

As a result of this parliamentary debate, approval was given to Law 1/2013, of 14 May, on 

measures to increase mortgagor protection, debt restructuring and social housing , the main 

measures of which can be divided into four groups:

 Firstly, the reform of the Mortgage Law and the Law regulating the mortgage market in 

order to even out the position of the parties regarding the existence of certain clauses, the 

building valuations and the interest on arrears, as well as to introduce the substantial 

regulation of the extra-judicial sale procedure.
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 Secondly, the change to the Code of Civil Procedure in order to introduce procedural 

improvements so as to make foreclosure more flexible and avoid homes being sold or given a 

value well below the amount for which they were valued at the time.

 Thirdly, the introduction of certain additional financial prudency measures.

 Finally, to put forward formulas intended to perfect the Code of Good Practice which the 

government implemented in March 2012.

In addition to the above there has also been a series of measures aimed at:

 Reinforcing all the current mortgagor protection mechanisms (which are achieving a 

higher level of guarantees).

 Incorporating into our system those adaptations which are necessary in order to comply with 

the judgment of the First Chamber of the Court of Justice of the European Union of 14 

March 2013, Case C-475/11, Aziz.

Specifically, the measures intended to increase the existing mortgagor protection mechanisms

are:

A.- In the mortgage granting and signature phase:

 The legal system is reinforced in order to ensure independent valuation. A report is requested 

from the Bank of Spain so that, as the body supervising the valuers, it can make suggestions.
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 Responsibility in granting the loan is increased, removing from the portfolio of loans eligible 

for mortgage bonds, loans with mortgage terms in excess of 30 years. 

 At the time of signing the loan, if it includes floor or roof clauses or other hedging 

instruments (the famous swaps), or if it is a foreign currency loan, the client has to sign a 

handwritten document indicating that he has been adequately warned about the risks of the 

transaction. 

B.- In the event of payment difficulties.

 The possibility exists of invoking the Code of Good Practice, which ultimately leads to the 

refinancing of the loan (Euribor + 0.25), partial waiver or taking property in payment 

(subsequently let as social housing). In these respects the rule expands the previous 

thresholds for the client to be able to benefit from the application of this Code. 

Fundamentally:

o Up until now the family unit had to lack sufficient earnings and now an earnings limit has 

been introduced of 3 times the Public Index of Multiple Purpose Income (EUR 1 597.53), 

and up to 4 or 5 times this indicator in cases of disablement or dependency.

o The price threshold of the mortgaged home is increased, enabling this Code to be invoked 

in cases of refinancing.

o The application of the Code is extended to include the principal debtor’s guarantors.

C.- The interest on arrears which institutions  can charge is limited: three times the statutory 

interest rate. Interest can only accrue on the principal due and not on outstanding interest. Not 

only for future interest but also, retroactively, for amounts accrued by the institutions and not yet 

received.
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D.- Changes to foreclosure:

 Legal costs are limited to 5 % of the debt (at present solicitors’ costs can reach figures of 

around 10 % or even 15 % of the total amount of the debt).

 The auction procedure has been improved:

o The valuation of the property for auction purposes cannot be less than 75% of the 

amount of the valuation at the time of the deed. This limit establishes an efficient system 

for distributing the load (between the bank and the mortgagor) in the event of a reduction 

in the value of the security. This avoids lower valuations being made and helps the debtor 

to repay a greater amount of the debt.

o A lower deposit is required in order to bid in the auction (from 20 to 5%).

o Incentives are given to the debtor for showing interested bidders around his home by 

offering him a reduction of two per cent of his debt. 

o If the auction fails and the institution is ultimately awarded the property, it will do so at 

around 70% of the value for which the property would have been auctioned, compared to 

60% previously.

o If, after foreclosure, there are insufficient funds to repay the debt, the auction price of the 

property will be allocated in the following statutory order: interest on the principal, 

principal, interest on arrears and costs. In this way enormous protection is provided for 

the position of the debtor, who will reduce the capital actually owed under the contract 

which he signed (the cost of which for non-payment is greater following foreclosure), 

before other debt items generated by the foreclosure itself (interest on arrears and costs). 

This also helps to considerably reduce the future amount owed by way of interest on 

arrears. 

E.- Eviction and subsequent debt:

 All evictions have been suspended for two years if the debtor is in a particularly vulnerable 
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situation.  Specifically, this concept is widened to increase the maximum income threshold 

from three to four or five times the IPREM depending on the presence of circumstances of 

disablement or family dependency, o In the event of foreclosure being insufficient to clear 

the debt, a mechanism is established which allows the partial waiver of the remaining debt, 

subject to the following rules:

o If the debtor manages to pay 65% of his total debt in 5 years, he will be exonerated from the 

duty to pay the remaining 35% .

o If he manages to pay 80% in 10 years, he will be exonerated from the remaining 20%.

Furthermore, following the judgment of the Court of Justice of the European Union, of 14 

March, (ECJ judgment) which raised the incompatibility of the Spanish foreclosure procedures 

with European consumer protection law, work was carried out on reforming these procedures in 

a way which combines the two necessary principles. On the one hand, strict compliance with the 

ECJ judgment so that Spanish foreclosure regulations comply with the European consumer 

protection framework established by Council Directive 93/13/EEC, of 5 April 1993. On the 

other, the maintenance of financial stability and of the mortgage market, for which it is essential 

not to affect the reliability of the mortgage security.

In this way the law establishes the possibility of stopping the foreclosure procedure if there are 

unfair clauses:

o It enables foreclosures to be stopped if there are unfair clauses in the mortgage loan, thus 

incorporating into Spanish regulations the recent judgment of the Court of Justice of the EU. 

The foreclosure may be stopped because the judge decides that this should be the case or 

because the debtor requests it. Also the notary may warn the parties about unfair clauses so 

that they can apply to the courts.
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o The ruling which resolves the existence of unfair clauses may determine: 1) that foreclosure 

is inadmissible, 2) that foreclosure should continue without the application of the clause or 3) 

that the clause is not unfair and, therefore, the foreclosure should continue,

o All these new guarantees apply retroactively, i.e. to those foreclosure procedures which are 

open provided that the house has not already been allocated for auction.

Finally, it should also be pointed out that on 17 January the agreement was signed for the setting 

up of a social housing fund, an agreement which involved three ministries: Development, 

Economy and Health, the Bank of Spain, the Spanish Federation of Towns and Provinces, the 

Third Sector Platform which includes Spain’s main NGOs and represents almost nine million 

people, banking employers’ organisations and 33 credit institutions which are contributing the 

almost 6 000 houses with which the fund is being set up. 

Each credit institution set up its own fund with an initial number of houses which are offered to 

people who have been the subject of a foreclosure notice from the same institution as owns the 

fund.  The credit institutions have provided the possible beneficiaries, the participating 

municipalities and provincial councils and the Coordination and Monitoring Committee, with 

information relating to the houses included in its housing fund: their basic characteristics, how 

they are distributed by towns and Autonomous Communities, the requirements for accessing the 

lease agreement and the basic terms thereof.

The tenants under leasing agreements for the housing included in the social housing fund are 

natural persons who have been evicted from their usual home and meet the following conditions:

a) That the eviction occurred as a result of a foreclosure notice for non-payment of a 

mortgage loan, initiated by the same credit institution as set up the social housing fund.

b) That the eviction occurred after 1 January 2008.
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c) That at the time of submitting the application, he is in the following circumstances:

- That the total income of all members of his family unit does not exceed the limit of 

three times the Public Index of Multiple Purpose Income.

- That none of the members of the family unit owns a house.

a) That he is in a particularly vulnerable situation. For the purposes hereof, this is defined as 

any one of the following:

- A large family, according to current legislation.

- A single-parent family unit with two or more dependent children.

- A family unit which includes at least one child under three.

- A family unit in which any of its members has a registered disability in excess of 33%,  

is dependent or ill in a way which permanently prevents him from carrying out any 

work.

- A family unit in which the mortgagor is unemployed and has exhausted his 

contribution-based unemployment benefit.

- A family unit within the same house in which one or more persons live who are related 

to the mortgage holder or his spouse by family relationship up to the third degree of 

kinship by blood or marriage, and any of its members are personally disabled, 

dependent or seriously ill such as to be temporarily or permanently unable to carry out 

any work.

- A family unit which includes any victim of gender-based violence. 

The terms of the lease agreement are as follows:

1. The rent under the lease agreement is between EUR 150 and 400 per month, subject to a 

maximum limit of 30% of the total net income of the family unit.
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2. The period of the lease agreement shall be two years. Nevertheless, the agreement shall be 

extended for a further year unless the lessor, after reassessing compliance with the 

eligibility criteria stated above, concludes that these have not been complied with.

3. The tenant shall undertake to use the property as his usual home and to keep it in the same 

condition of use and habitability as it was in at the time it was given to him.

In conclusion, this government has taken a number of measures required in order to deal with the 

situation of families at risk of social exclusion as a result of foreclosure proceedings, and we 

believe that these measures are alleviating their situation.


