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Letter of 1 June 2013 from Prof. Bernhard Kempen, Institute Director, Institute for International 
Law and Foreign Public Law, Faculty of Law, University of Cologne to the Chair of the Petition 
Committee of the European Parliament

Subject: Petition 0725/2011 – Compulsory membership of German Chambers of 
Commerce

Dear Chair,

In advance of the expected Commission Opinion and the opinions of other European Parliament 
Committees, the petitioner wishes to draw attention to certain legal matters which the 
Commission has not yet taken sufficiently into account:

I. With regard to freedom of establishment, the European Court of Justice has held that the  
mandatory membership of professional organisations and bodies is justified if and only if these 
institutions fulfil professional regulatory tasks. This has been the consistent case law of the court 
since Auer (Case C-271/82, judgment of 22/09/1983, para. 18)

According to law, German Chambers of Commerce perform no professional regulatory duties.  
They are responsible neither for ruling on admission to any profession nor for disciplinary 
decisions. Their role is to represent the interests of their members vis-à-vis the political sphere 
and society at large. Given this limited scope of duties, the European Court's rulings on the 
permissibility of compulsory membership of other professional organisations and bodies cannot
be applied to compulsory membership of German Chambers of Commerce. The justification for 
limiting freedom of establishment is therefore absent, and the finding is inevitable that the such 
compulsory membership is a breach of freedom of establishment.

II. In no way does freedom of establishment fully supplant freedom to provide services in 
relation to mandatory membership of German Chambers of Commerce.  In principle, the 
freedom to provide services is inapplicable in areas falling under the scope of freedom of 
establishment (Art. 57, Para. 3, Treaty on the Functioning of the European Union). However, a 
foreign economic subject which provides services in Germany and in so doing maintains a 
branch in Germany may still come under the protection of the freedom to provide services, 
provided that this branch does not have a dominant role in the service provision (ECJ Case C-
205/84, Commission/Germany [1986] ECR I-3755, para. 21). This is precisely the case in 
relation to the Austrian petitioner at (6) and for a large number of other non-German service 
providers. Freedom to provide services is breached in all of these cases.

III. Contrary to what its name suggests, the Services Directive (Directive 2006/123/EU of the 
European Parliament and of the Council of 12 December 2006 on services in the internal market, 
OJ L 376, 27/12/2006, pp. 36 ff.) not only governs matters in relation to freedom to provide 
services, but also matters in relation to freedom of establishment. The fifth recital in the 
preamble to the Directive makes this clear. This states:
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‘It is therefore necessary to remove barriers to the freedom of establishment for providers in 
Member States and barriers to the free movement of services as between Member States and to 
guarantee recipients and providers the legal certainty necessary for the exercise in practice of 
those two fundamental freedoms of the Treaty. Since the barriers in the internal market for 
services affect operators who wish to become established in other Member States as well as 
those who provide a service in another Member State without being established there, it is 
necessary to enable providers to develop their service activities within the internal market either 
by becoming established in a Member State or by making use of the free movement of services.’

Article 14 of the Directive consequently states that the dual registration of service providers who 
maintain branches in two Member States is prohibited. The wording of the provision is quoted 
here, on account of the systematic and textual context:

‘Article 14 – Prohibited requirements

Member States shall not make access to, or the exercise of, a service activity in their territory 
subject to compliance with any of the following:

1. discriminatory requirements based directly or indirectly on nationality or, in the case of 
companies, the location of the registered office, including in particular:

a) nationality requirements for the provider, his staff, persons holding the share capital or 
members of the provider's management or supervisory bodies;

b) a requirement that the provider, his staff, persons holding the share capital or members of the 
provider's management or supervisory bodies be resident within the territory;

2. a prohibition on having an establishment in more than one Member State or on being entered 
in the registers or enrolled with professional bodies or associations of more than one Member 
State;

(...)’

Article 14, Paragraph 2 of the Directive thus claims direct effectiveness in each Member State. It 
is immediately enforceable, sufficiently clear and precise, and favours citizens of the Union, 
since it allows for a claim for an order to desist to be brought against a requirement for dual 
registration.

It must surely be beyond dispute that a service provider, even if it maintains branches in more 
than one Member State, cannot be compelled to register with the professional organisations or 
unions of other Member States. In view of the systematic context of the Article, the motivation 
of the European legislators evident in the preamble, and the unambiguous wording, this 
conclusion is unequivocal.

It may be noted that the Austrian Chambers of Commerce, the nearest counterparts to the 
Chambers in Germany, have themselves reached the same conclusion. As early as 2007, i.e. 
before the Services Directive had been implemented, Wirtschaftskammer Österreich stated that 
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forcible registration with two Chambers of Commerce would be prohibited once the Directive 
took effect. This can be seen from the enclosed letter from the Lower Austrian Chamber of 
Commerce.

Given the evident normative content of Article 14, Para. 2 of the Directive, it is all the more 
strange that over three years after the implementation deadline the Commission has done nothing 
to prevent the ongoing substantial breach of this provision.

In the case of the Petitioner at (6), the fact is that it remains forced into compulsory double 
membership in Austria and Germany today. The petitioner is subject to compulsory membership 
of the Austrian Chamber of Commerce, it provides building trade services in Germany via a 
German branch and in Germany it is forced into compulsory membership of the German 
Chamber of Commerce too.

(Closing formula and signature)


