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Abstract

This research paper provides an analysis of the implementation and effectiveness
of the measures included in the Third Maritime Safety Package. It seeks to assess
the actual effects of the Directives and Regulations compared to the anticipated
effects, based on data collected from desk research, a survey of Member States
authorities, and stakeholder consultations.

The study concludes that the majority of the anticipated outputs have
materialised and that most results also seem to have materialised. Among the
most important results are the improved transparency on the performance of
vessels; improvement of quality checks on Port State control; increased pressure
on substandard ships; increased knowledge on maritime traffic; and increased
cooperation between Member States in accident investigation.

Regarding the achievement of some of the other anticipated results, the
assessment led to a more cautious conclusion - such as the improvement of flag
State performance and increased independence of accident investigation.

No information was available to draw conclusions regarding more efficient
procedures and equal compensation for passengers.

As far as can be judged, no unforeseen effects of the Third Maritime Safety
Package have been identified.
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Executive Summary

Introduction to the study
EU Maritime Safety legislation has been reinforced through European Maritime Safety
Packages, which have been adopted over the last fifteen years in order to prevent
accidents and environmental damage. The objective of this research paper is to provide
an analysis of the implementation and effectiveness of the measures included in the Third
Maritime Safety Package1 and an assessment of their actual effects compared to the
effects anticipated at the time of approval (identified in the 2005 ex-ante Impact
Assessments), covering the following aspects:

 The safety performance of European flag States
 Port State control (PSC)
 Common rules and standards for ship inspection and survey organisations
 Vessel traffic monitoring (VTM) – managing maritime emergencies
 Accident investigation
 Insurance of ship owners for maritime claims
 Liability of carriers of passengers by sea in the event of an accident

This research paper should contribute to creating a complete picture of the
implementation and effects of the Third Maritime Safety Package, since its entry into
force in 2011. The identification of lessons learned can be related to problematic
transposition or implementation, but can also lead to improved design of future
legislation and increased support for implementation.

The research paper covers the following elements:

 An overview of the transposition and the current state of implementation of the
different Directives in the EU Member States;

 The identification of the objectives reflected by the legal text and their anticipated
effects (as identified in the 2005 ex-ante Impact Assessments);

 An assessment of the actual effects of the requirements established by the Third
Maritime Safety Package on the basis of surveys and stakeholder consultations;

 An assessment comparing the actual effects with those anticipated in the ex-ante
Impact Assessments;

 The evaluation questions proposed by the European parliament for the purpose
of this study, namely: the effectiveness of the eradication of substandard vessels;
the effectiveness of the introduction of a system of liability covering the entire
maritime transport chain and public authorities responsible for safety at sea; the
improvement of maritime safety through accident investigations and reporting;
and the compliance with monitoring and review obligations of the Member
States.

1 Directives 2009/15/EC, 2009/16/EC, 2009/17/EC, 2009/18/EC, 2009/20/EC, 2009/21/EC as
well as the Regulations (EC) 391/2009 and 392/2009 of the European Parliament and of the
Council, all of 23 April 2009 and covers the following aspects:
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 The identification of specific areas where, according to the findings made,
improvements could be considered;

 A consideration of the role and expertise by the European Maritime Safety
Agency (EMSA);

The study takes into account the requirements and measures of each Directive or
Regulation, while prioritising specific objectives on the basis of the weight given to the
specific measures or topics via the resolutions of the European Parliament and
Communications of the Commission.

For the purpose of the study, we developed simplified intervention logics for each of the
Directives of the Third Maritime Safety Package to illustrate their main objectives and the
anticipated effects of the different implementation measures, at output, result, and
impact level. To reconstruct these effects, the main source of information was the ex-ante
Impact Assessments carried out in 2005. However, these Impact Assessments used
general and broad wording, did not identify specific expected environmental, social and
economic effects, and only focused on the long-term impacts of the Directives.
Furthermore, as a result of the short implementation period of the Third Maritime Safety
Package (since 2011), an in-depth assessment of the long-term impacts is not yet possible.

Transposition and implementation of the Third Maritime Safety
Package

 Transposition
A first step in assessing the effects of the Directives has been to review the transposition
into national legislation and to verify whether or not the Directives have been transposed
coherently and according to the objectives. While it is not feasible within the scope and
time limits of this study to cover the transposition of all individual countries, information
on the general state of transposition is based on the Commission reports to the European
Parliament. Reports on the transposition by the individual Member States have not been
published. Overall, transposition of the Third Maritime Safety Package is considered to
have been complete. The main indicator for the overall conclusion on (correct)
transposition – as confirmed by the Commission - is the small number of infringement
cases (other than the ones on non-communication of transposition measures).

 Implementation issues
This study evaluated the implementation of the main objectives of the Directives and
Regulations of the Third Maritime Safety Package. In general, the Directives were
implemented without major problems. However the Vessel Traffic Monitoring (VTM)
Directive (accommodation of ships in distress), the Accident Investigation Directive and
the Port State Control (PSC) Directive have proved to be the most challenging in terms of
implementation. For the VTM and Accident Investigation Directives, survey respondents
indicated a need for additional guidance and shared experiences. This is currently
provided by the European Maritime Safety Agency (EMSA) via the cooperation
framework on accident investigation and the working group on places of refuge.
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The Vessel Traffic Monitoring (VTM) Directive regulates, among other things, how
assistance to ships at sea in an emergency situation should be provided. This is generally
regarded as a complex issue, where the interests of different groups are difficult to
balance. Interviewed stakeholders were divided on the necessity to designate specific
places of refuge and make them public. They share the view that a smoother decision-
making process is key to improving the management of emergency situations at sea and
emphasise the importance of a single decision point, separate from political power. This
also relates to critical reactions from the interviewed stakeholders regarding the
independence of authority decisions, which in their view could be subject to political and
economic consideration – rather than be motivated by purely technical considerations.

Under the VTM Directive, Member States are required to draw up plans for the
accommodation of ships in need of assistance. The absence of an obligation to designate a
place of refuge, led to the development of different approaches in the Member States.
This topic requires further crystallisation – which might take place via the development
and sharing of best practices – such as on drawing plans for accommodation or the actual
designation of places of refuge. In general, it should be recognised that this matter is
extremely difficult to regulate. Not only could the accommodation of ships in distress
lead to environmental damage in the area, it is also a highly complex issue that should
cover a variety of different situations and should allow for flexibility – as also required
under international law. From that perspective, the, rather procedural, rules provide a
good starting point, although it will take more time for Member States to develop the best
approaches to their implementation.

The main implementation issue under the Accident Investigation Directive concerns the
independence of investigation bodies. Surveyed investigation bodies that belong to the
maritime administration have little administrative autonomy and reported not having a
dedicated budget, nor the freedom to decide on the use of their resources. Another issue
undermining independence is that the recommendations resulting from the
investigations are addressed to the same Ministry.

Finally, an issue was identified in the implementation of the New Inspection Regime
(NIR) in the PSC Directive, which rewards quality shipping by concentrating inspection
efforts on high-risk vessels. Although the NIR is reported to be performing well (high-
risk ships are inspected more frequently and thoroughly while safe ships are inspected
less often), Member States had to make a significant effort in adapting to the NIR, notably
by providing inspections around-the-clock, and yet many did not manage to comply with
their inspection commitments in 2011 (mainly inspections of high-risk ships were
problematic). This issue is particularly relevant for ‘over-burdened’ Member States,
which are those where the number of high-risk ships is very high. However, no data on
compliance with the annual inspection commitment are publicly available for the years
after 2011, and therefore no conclusions can be drawn on whether difficulties with the
inspection of high-risk ships continue.
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Key achievements and challenges of the Third Maritime Safety Package

The main achievements that have been established or launched by the Third Maritime
Safety Package, as well as challenges identified on the basis of desk research and
stakeholder consultation, cover:

 The eradication of substandard vessels
 The emphasis on accountability, responsibility and liability
 The combination and integration of data
 Monitoring and reporting requirements

 The eradication of substandard vessels
Under the Flag State Directive, for most Member States there was no need to implement
new measures because they were already compliant with its provisions – meaning that
this Directive had limited additional effect. This Directive only covers ships flying EU
flags, which means that without a strong commitment to inspecting other substandard
vessels in EU waters it may simply lead to registering substandard ships with lower
quality flags.

With the exercise of jurisdiction on foreign ships calling at their port, port States have a
very strong instrument available to ensure compliance of ships with international rules.
The use of a system of harmonised inspection procedures targeting high-risk ships aims
to significantly reduce substandard ships in EU waters. Most respondents to our survey
held a positive view of the NIR and recognised the merits of a risk-based approach to
inspections – confirming that their resources are focused on substandard ships.
Respondents to the survey also confirmed that ships with a high-risk profile are being
inspected more thoroughly.

Recognised organisations can also play an important role in the eradication of
substandard vessels All Member States delegate part of their flag State activities to
recognised organisations; the failure of some classification societies to enforce
international rules has contributed to the problem of substandard ships. The Third
Maritime Safety Package emphasises ‘accountability’ through a mandatory (IMO) audit
of flag state administrations and rules on the supervision of classification societies. Prior
to the Third Maritime Safety Package, the majority of safety regulations were directed to
flag States and ship owners and, to a lesser degree, to classification societies.

Although it is too early to draw conclusions on the effect of the Third Maritime Safety
Package on the eradication of substandard vessels; it can be confirmed that the NIR
provides for a stricter enforcement towards substandard shipping with its inspection
obligations being mainly based on the ship-risk profile, selection schemes, a fair share
scheme and harmonised inspection schemes and procedures. The rules on flag State and
port State further provide greater responsibilities for national Maritime Administrations
to monitor, control and exchange information, and to provide certifications. The
responsibility of eradication substandard vessels has been broadened to include ROs,
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which are now subject to clear rules of supervision. The Third Maritime Safety Package
has increased the accountability for a number of important actors in maritime safety.
Whether or not the Third Maritime Safety Package will result in a decrease of the number
of substandard ships in EU waters, is not known at this stage.

 The emphasis on accountability, responsibility and liability
The Third Maritime Safety Package emphasises ‘accountability’ for all maritime players
in order to improve maritime safety and pollution prevention. In its broadest sense, this
entails increased responsibility, accountability and monitoring as well as the
establishment of financial liability. Responsibility is a key concept in the Flag State and
Port State Directives; accountability of the Recognised Organisations (RO) is a key
concept in the Directive and Regulation on Survey Organisations as part of increased
supervision, and financial liability has been addressed in several Directives and
Regulation (Vessel Traffic Monitoring, Insurance, Carriers’ Liability and Survey
Organisations).

It is too early to draw any conclusions regarding the impact of the strong emphasis of the
Third Maritime Safety Package on responsibility, accountability and liability. It can,
however, be concluded that the implementation of the Third Maritime Safety Package is
contributing towards a more equal share of the burden of measures amongst maritime
players, making it increasingly difficult to avoid the applicable rules aiming towards
increased safety at sea.

 The combination and integration of data
Several key databases have been set up under the Third Maritime Safety Package and its
predecessors. Respondents of the survey appreciate SafeSeaNet (VTM Directive). It is
expected that moving towards a single system would increase its efficiency. In general,
the SafeSeaNet system plays a crucial role in the opening up for data sharing with other
databases. Another major database that is established by EMSA to support the Member
States in the implementation of the NIR (PSC Directive) is THETIS. This database
indicates which ships have priority for inspection and records the inspection results.
Under the Accident Investigation Directive, investigation bodies are required to publish
an investigation report for each completed investigation and to include data in the
European Marine Casualty Information Platform (EMCIP). This allows EMSA to provide
objective, reliable and comparable information on maritime safety to the Commission
and the Member States.

Integration of data takes place at various levels. The potential effects of combining
several information sources in relation to maritime safety are significant for the different
areas of the Third Maritime Safety Package and broader areas, such as customs-free
transport (Blue Belt), piracy purposes, or human trafficking.
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 Monitoring and reporting requirements of Member States
The majority of the legal acts under the Third Maritime Safety Package provide the
Member States with reporting requirements. With some cases of delay, the Member
States are generally meeting their reporting requirements – allowing the Commission to
do so as well.

Role and expertise of the European Maritime Safety Agency (EMSA)

As part of the study, the role and expertise of EMSA and its contribution to Member
States and stakeholder communities in supporting the implementation of measures
established by the Third Maritime Safety Package, is considered in order to identify what
works well and where improvements can be made. EMSA was established to answer to
the need for ‘technical and scientific support and a high level of stable expertise to
properly apply the Community legislation in the fields of maritime safety and ship
pollution prevention, to monitor its implementation and to evaluate the effectiveness of
the measures in place’.

In the implementation of the Third Maritime Safety Package, EMSA is assisting and
controlling national administrations in fulfilling their obligations. In particular, EMSA is
in charge of inspecting Member States under port State control, accident investigation,
vessel traffic monitoring requirement and the measures in place to recognise
classification societies, and providing technical assistance and trainings to national
administrations. EMSA is also implementing and managing information systems such as
SafeSeaNet, THETIS and EMCIP.

EMSA’s technical support in the implementation of the Package has overall been highly
rated by survey respondents. According to the Maritime Authorities, information
exchange tools managed by EMSA (THETIS, SafeSeaNet, EMCIP) all function well and
contribute to the smooth implementation of the VTM, Port State Control and Accident
Investigation Directives. Member States expressed, however, some reservations on the
user-friendliness of EMCIP and acknowledge that there is room for further improvement.
Training organised by EMSA, notably for Port State Control Officers, is also largely
appreciated by Member States. Finally, respondents mentioned that the working groups
coordinated by EMSA are perceived to have real added value in establishing an exchange
of experience on topics where knowledge and expertise are lacking, such as accident
investigation or places of refuge.
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Anticipated versus actual effects of the Third Maritime Safety Package

Based on the assessment briefly summarised above, this study concludes that the
majority of the anticipated ‘outputs’ have materialised and that most ‘results’ also seem
to have materialised. Among the most important results are the improved transparency
on the performance of vessels; improvement of quality checks on PSC; increased pressure
on substandard ships; increased knowledge on maritime traffic; and increased
cooperation between Member States in accident investigation. Regarding the
achievement of some of the other anticipated results, the assessment led to a more
cautious conclusion - such as the improvement of flag State performance and increased
independence of accident investigation.  No information was available to draw
conclusions regarding more efficient procedures and equal compensation for passengers.
As part of this study, no unforeseen effects of the Third Maritime Safety Package have
been identified.
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1 Introduction

1.1 Structure of the research paper
This research paper has the objective to provide an analysis of the implementation and
effectiveness of the measures included in the Third Maritime Safety Package and an
assessment of their actual effects compared to the effects anticipated at the time of
approval (as identified in the 2005 ex-ante Impact Assessments2). The assessment of the
actual effects is based on data collected from desk research, a survey of Member States
authorities, and stakeholder consultations.

The paper has been structured as follows:

This introductory chapter provides a short background to the Third Maritime Safety
Package and presents the objectives and scope of the Ex-Post Impact Assessment as well
as the methodology of the research paper. It moreover discusses the role of the European
Parliament and European Maritime Safety Agency (EMSA) in the establishment and
implementation respectively of the Third Maritime Safety Package.

Chapter 2 presents our findings regarding the implementation and effects of the Third
Maritime Safety Package. The research paper discusses all Directives and Regulations
separately in order to provide the reader with a complete overview of the main topics of
the Third Maritime Safety Package. For each Directive/Regulation, the key specific
objectives are spelled out, together with an identification of the anticipated effects. This is
followed by an overview of the implementation in the EU Member States and an
assessment of the actual effects (based on desk research and stakeholder consultations)
and, where applicable, an analysis of the discrepancies between the anticipated and
actual effects. As a result of the limited availability of information on effects (after a two
year implementation period) the main focus of the research paper shall be on the
implementation process and its challenges. In case any unforeseen effects have been
identified, they are also discussed. Where EMSA is attributed an active role, a section on
their role and expertise is included. Finally, the main findings are presented per
Directive/Regulation.

Chapter 3 discusses the overall findings and conclusions. Where Chapter 2 provides a
‘Directive-by-Directive’ assessment, Chapter 3 places the findings in a broader context
and discusses the main effects of the Third Maritime Safety Package on the basis of the
evaluation questions proposed by the European Parliament for the purpose of this study.
It further identifies areas where, according to the findings, improvements could be
considered.

2 European Commission, Extended Impact Assessment, 23 November 2005, SEC(2005) 1515;
Extended Impact Assessment, 23 November 2005, SEC(2005) 1497; Extended Impact Assessment, 23
November 2005, SEC(2005) 1499; Extended Impact Assessment, 23 November 2005, SEC(2005) 1514;
Extended Impact Assessment, 23 November 2005, SEC(2005) 1517; Extended Impact Assessment, 23
November 2005, SEC(2005) 1516; Extended Impact Assessment, 23 November 2005, SEC(2005) 1498.
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The research paper contains VIII annexes. These include key methodological tools
(intervention logics and questionnaires for the Member States as well as interview lists
for the stakeholders) and information sheets (such as an overview of the status of
transposition and reporting obligations as well as the input from the European
Parliament in the legislative process leading to the adoption of the Third Maritime Safety
Package).

1.2 Background to the Third Maritime Safety Package
The early EU history on maritime safety is one of post-disaster action. After several
maritime accidents in European waters3 the Commission adopted its first communication
on maritime safety in 1993 - A Common Policy on Safe Seas4, which aimed to improve
maritime safety and prevention of pollution of the sea. In the 1990s, substantial progress
was made in the transposition of international rules into EU law to give them legal force
and ensure uniform application among Member States. Following the wrecks of the Erika
and the Prestige oil tankers in 1999 and 2002, EU safety standards for maritime transport
have been significantly reinforced with the implementation of the European Maritime
Safety Packages or ‘Erika packages’, comprising the recast of existing Directives and the
adoption of new measures toward greater safety and pollution prevention5.

Significant issues, potentially leading to accidents and pollution (port state control,
classification societies and double-hull oil tanks) are addressed in the First Maritime
Safety Package. The Second Maritime Safety Package established requirements regarding
monitoring of maritime traffic and established EMSA. Building in a constructive manner
on these previous measures, the Third Maritime Safety Package was adopted in 2009
with the main objective of making existing rules more effective and to contribute to the
competitiveness of the sector by increasing pressure on owners of substandard ships.

The Third Maritime Safety Package comprises the Directives 2009/15/EC, 2009/16/EC,
2009/17/EC, 2009/18/EC, 2009/20/EC, 2009/21/EC as well as the Regulations (EC)
391/2009 and 392/2009 of the European Parliament and of the Council, all of 23 April
2009 and covers the following aspects:

 The safety performance of European flag States (Directive 2009/21/EC);
 Port State control (Directive 2009/16/EC);
 Common rules and standards for ship inspection and survey organisations

(Directive 2009/15/EC and Regulation 391/2009);
 Vessel traffic monitoring – managing maritime emergencies (Directive

2009/17/EC);
 Accident investigation (Directive 2009/18/EC);

3 Amoco Cadiz (1978), Haven (1991), Agean Sea (1992) and Braer (1993).
4 Commission of the European Communities, Communication from the Commission, A common
Policy on Safe Seas, COM(93)66 final, Brussels, 24 February 1993.
5 European Parliament, ‘Maritime transport: traffic and safety rules’, Factsheets on the European
Union, July 2013:
http://www.europarl.europa.eu/aboutparliament/en/displayFtu.html?ftuId=FTU_5.6.11.html

http://www.europarl.europa.eu/aboutparliament/en/displayFtu.html?ftuId=FTU_5.6.11.html
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 Insurance of ship owners for maritime claims (Directive 2009/20/EC);
 Liability of carriers of passengers by sea in the event of accidents (Regulation

329/2009).

The Third Maritime Safety Package creates stricter regimes regarding port State control
and classification societies and adopts further regulation on the investigation of maritime
accidents and traffic monitoring, as well as compensation for damages to passengers. It
gives greater responsibilities to national Maritime Administrations to monitor, control,
exchange information and provide certifications, mainly under the flag State and port
State rules, and strengthens the role of EMSA in assisting and controlling national
administrations in fulfilling their obligations.

1.3 Role of the European Parliament
According to the Treaty, the role of the European Parliament is first and foremost to
exercise jointly with the Council legislative and budgetary functions. On the initiative of
the European Commission, the European Parliament and the Council have, in accordance
with the ordinary legislative procedure, jointly adopted the Third Maritime Safety
Package in 2009.

Following the Prestige accident, the Parliament exercised political pressure on the
Commission through its resolution on strengthening maritime safety adopted on 27 April
2004 to strengthen maritime safety, as a result of the work of the temporary committee on
maritime safety (MARE). The MARE Committee conducted further hearings and
consulted with Member States Authorities, Commission representatives, technical
experts, scientists and NGOs, developing a deeper understanding of the Prestige case and
of possible ways to improve maritime safety, providing recommendations to achieve a
comprehensive and coherent maritime policy.

The original Commission’s proposals initiating the Third Maritime Safety Package,
published in late 2005, were largely inspired by the EP Resolution that resulted from the
MARE Committee’s work6, which highlighted some of the areas that were later tackled
by the Directives, such as the importance of places of refuge, of a clear decision making
structure and of international cooperation in case of major accidents, the need for a
generalised insurance requirement, exchange of information on accidents and
compulsory IMO7 audits. Compliance with the ILO8 Maritime Labour Convention (MLC)
and the human factor in maritime safety have also been repeatedly raised by the
European Parliament as issues of major concern9.  Significant progress was made, with
the involvement of the European Parliament, with the entry into force of the MLC in
2012, of Directive 2009/13/EC implementing the Agreement concluded by social

6 European Parliament resolution on improving safety at sea. 2003/2235(INI)
7 International Maritime Organization http://www.imo.org/Pages/home.aspx
8 International Labour Organization http://www.ilo.org/global/about-the-ilo/mission-and-
objectives/lang--en/index.htm
9 International labour standards of seafarers fall outside the scope of this study.

http://www.imo.org/Pages/home.aspx
http://www.ilo.org/global/about-the-ilo/mission-and-objectives/lang--en/index.htm
http://www.ilo.org/global/about-the-ilo/mission-and-objectives/lang--en/index.htm
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partners on the Maritime Labour Convention10, Directive 2013/54/EC concerning certain
flag State responsibilities for compliance with and enforcement of the Maritime Labour
Convention11, and the amendment of the Directive on Port State Control to include MLC
into the EU Port State Control regime12.

With in-depth amendments of the Commission's proposal on maritime safety and its own
initiatives, the European Parliament has been a driving force behind the progress and
gathered political momentum to start a process which would lead to the formulation of
the proposal for a Third Maritime Safety Package.

The European Parliament strengthened the proposals while urging other institutions to
adopt the Third Maritime Safety Package as soon as possible13. When two parts of the
Third Maritime Safety Package (on flag states and on civil liability) seemed to have run
into an impasse at the Council, the European Parliament did not waiver in its support for
a single, comprehensive package. The Council’s persistent disagreement after the second
reading led to the creation of a Conciliation Committee, where MEPs successfully
advocated for the inclusion of matters of civil liability and responsibilities of flag States.

Following the adoption of the Third Maritime Safety Package, the European Parliament
has kept the issue of maritime safety high on its political agenda, being one of the main
themes of its recommendations for the EU’s maritime transport policy until 201814. In
particular, it encouraged Member States to implement the package speedily, to ratify the
relevant IMO conventions and to make every possible effort to be placed on the Paris
Memorandum of Understanding’s ‘white list’.

1.4 Objectives and scope of the research paper
The objective of this research paper is to provide the European Parliament with an
analysis of the implementation and effectiveness of the measures included in the Third
Maritime Safety Package – and its accompanying documentation – and an assessment of
their actual effects compared to the anticipated effects, thereby also presenting the views
of stakeholders on the implementation.

10 Council Directive 2009/13/EC of 16 February 2009 implementing the Agreement concluded by
the European Community Shipowners’ Associations (ECSA) and the European Transport Workers’
Federation (ETF) on the Maritime Labour Convention, 2006, and amending Directive 1999/63/EC
(OJ 2009 L124/30).
11 Directive 2013/54/EU of the European Parliament and of the Council of 20 November 2013
concerning certain flag State responsibilities for compliance with and enforcement of the Maritime
Labour Convention, 2006 (OJ 2013 L 329/1).
12 Directive 2013/38/EU of the European Parliament and of the Council of 12 August 2013
amending Directive 2009/16/EC of the European Parliament and of the Council of 23 April 2009 on
port state control (OJ 2013 L 218/1).
13 European Parliament, an integrated maritime policy for the EU, 2008/2009 (INI)
14 Strategic goals and recommendations for the EU’s maritime transport policy until 2018,
2009/2095 (INI)
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This study was requested by the European Parliament (Ex-Post Impact Assessment Unit,
upon request of the Committee on Transport and Tourism) in order to gain insight into
the status of the implementation of the Third Maritime Safety Package and to collect
information on the effectiveness of the European legislation on the ground. As co-
legislator in achieving maritime safety, the European Parliament has a particular interest
in knowing the effects of the legislation in practice. The identification of lessons learned
can be related to problematic transposition or implementation, but can also lead to
improved design of future legislation and increased support for implementation. This
research paper should contribute to creating a complete picture of the implementation
and effects of the Third Maritime Safety Package, since its entry into force in 2011.

The structure of this paper takes into account the requirements and measures of each
Directive or Regulation, while prioritising specific objectives on the basis of the
importance given to them via the resolutions of the European Parliament and
Communications of the Commission.

The scope of the research paper covers the following aspects:

 The identification of the objectives reflected by the legal text – including
recommendations made via the resolutions of the European Parliament – and
their anticipated effects (as identified in the ex-ante Impact Assessments carried
out in 2005 by the Commission);

 An overview of the transposition and the current state of implementation of the
different Directives in the EU Member States and an account of enforcement
issues, where applicable;

 An assessment of the actual effects of the requirements established by the Third
Maritime Safety Package on the basis of surveys and stakeholder consultations,
where short illustrations are used to provide practical examples regarding the
identified gaps and inconsistencies in implementation or practices;

 An assessment comparing the actual effects with those anticipated in the ex-ante
Impact Assessments and an explanation of any identified discrepancies;

 A consideration of the role and expertise by EMSA;
 The identification of specific areas where, according to the findings made,

improvements could be considered;
 The overall assessment of the evaluation questions posed by the Ex-Post Impact

Assessment Unit of the European Parliament for the purpose of this study,
namely effectiveness of the eradication of substandard vessels; the effectiveness
of the introduction of a system of liability covering the entire maritime transport
chain and public authorities responsible for safety at sea; the improvement of
maritime safety through accident investigations and reporting; and the
compliance with monitoring and review obligations of the Member States.

The assessment of the effects comprises the aspects of the ex-ante Impact Assessment as
referred to in the Impact Assessment Guidelines of the Commission and its annexes15.
These guidelines call for the identification of the objectives at different levels and the

15 Available at: http://ec.europa.eu/smart-
regulation/impact/commission_guidelines/commission_guidelines_en.htm

http://ec.europa.eu/smart-regulation/impact/commission_guidelines/commission_guidelines_en.htm
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/commission_guidelines_en.htm
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assessment of environmental, social and economic impacts (as further discussed in
Section 1.6). However, the ex-ante Impact Assessments carried out for the Third Maritime
Safety Package predate the guidelines and only provide a limited analysis of foreseen
impacts.

1.5 Ex-post impact assessment
This research paper provides the first externally commissioned ‘ex-post impact
assessment’ and is developed in close coordination with the Ex-Post Impact Assessment
Unit of the European Parliament. In general, an ex-post impact assessment is considered
a tool or process that ‘identifies actual impacts during and after implementation, to
enable corrective action to be taken if necessary, and to provide information for
improving the design of future interventions'16. As provided by the Terms of Reference,
this ex-post impact assessment is intended ‘to evaluate the implementation and effects of
legal acts after their entry into force, also with respect to new elements introduced by
legislative acts amending already existing legislation’.

Although the term ‘ex-post impact assessment’ is relatively new, guidance can be found
in guidelines on ex-post impact assessments in other fields as well as the general Impact
Assessment Guidelines provided by the European Commission17.

‘In its broadest sense, impact assessment is the process of identifying the anticipated or actual impacts of a
development intervention, on those social, economic and environmental factors which the intervention is
designed to affect or may inadvertently affect. It may take place before approval of an intervention (ex
ante), after completion (ex post), or at any stage in between. Ex ante assessment forecasts potential
impacts as part of the planning, design and approval of an intervention. Ex post assessment identifies actual
impacts during and after implementation, to enable corrective action to be taken if necessary, and to
provide information for improving the design of future interventions’18.

According to the Impact Assessment Guidelines, an impact assessment is ‘a process that
prepares evidence for political decision-makers on the advantages and disadvantages of
possible policy options by assessing their potential impacts’19. In short, they aim for the
identification and appreciation of impacts. An ex-post impact assessment then looks at
the extent to which these impacts have taken place. Its focus is therefore more on the
effectiveness of the policies. It does not systematically address all the standard evaluation
criteria (relevance, effectiveness, efficiency, sustainability) of retrospective evaluations20.

16 The Enterprise Development Impact Assessment Information Service (ADIAIS), available at:
http://www.humanrightsimpact.org/hria-guide/related-concepts/.
17 Impact Assessment Guidelines (15 January 2009, SEC(2009) 92) by the European Commission.
18 The Enterprise Development Impact Assessment Information Service (ADIAIS), available at:
http://www.humanrightsimpact.org/hria-guide/related-concepts/.
19 Impact Assessment Guidelines (15 January 2009, SEC(2009) 92) by the European Commission.
20 European Commission, Public Consultation on Commission Guidelines for Evaluation,
November 2013, p. 7.
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It should be pointed out that the term ‘effects’ (used for this ex-post Impact Assessment)
is broader than the term ‘impacts’ used in the Evaluation Guidelines21. Effects are
considered ‘a collective noun that is used to indicate the various changes over time
(outputs, results, impacts)22. For evaluations, the term ‘impact’ is used to assess the
changes over a long period of time and are defined based on the general objective of the
intervention’.  The Third Maritime Safety Package was transposed in 2011, and
consequently the available time frame is not sufficient to assess impacts – as those are
long term by nature.  ‘Effects’, however, also cover the outputs (corresponding to the
operational objectives) and the results (corresponding to the specific objectives). Taking
into consideration the technical complexities of the Third Maritime Safety Package and
the very short assessment period available for this study, this research paper focuses on
outputs and results to date - based on an overall ‘picture’ of the current status of
implementation.

Further methodological guidance can be drawn from ex-post Impact Assessments conducted in other areas:

 An ex-post Impact Assessment aims to ‘identify and measure the consequences resulting from a
program or project’s earlier interventions’23.

 A defining characteristic of an ex-post Impact Assessment is its timing as ‘it takes place after a
program or project has generated the intervention being assessed and sufficient time has elapsed
and experience accumulated to assess the intervention’s performance in terms of longer-term
economic, social, and environmental consequences’24.

 Objectivity is important in carrying out an ex-post Impact Assessment – even if this would lead to
the conclusion that the effects are less positive than anticipated. In this context the reporting of
insignificant results is as important as documenting more publishable significant results – ‘it is
about documenting whatever is found’.

 ‘Incomplete information is one of the defining characteristics of an ex-post Impact Assessment -
[Otherwise,] many assumptions are needed to compensate for informational deficiencies [of
which] a handful will often be critical to the results’.

21 These definitions are based on the European Commission guidelines for Evaluation “evaluating
EU activities” available at http://ec.europa.eu/smart-
regulation/evaluation/docs/eval_activities_en.pdf as well as the European Commission Impact
Assessment guidelines, SEC (2009) 92, available here http://ec.europa.eu/smart-
regulation/impact/commission_guidelines/docs/iag_2009_en.pdf.
22 These definitions are based on the European Commission guidelines for Evaluation “evaluating
EU activities” available at http://ec.europa.eu/smart-
regulation/evaluation/docs/eval_activities_en.pdf as well as the European Commission Impact
Assessment guidelines, SEC (2009) 92, available here http://ec.europa.eu/smart-
regulation/impact/commission_guidelines/docs/iag_2009_en.pdf.
23 Strategic Guidance for Ex Post Impact Assessment of Agricultural Research, Consultative Group
on International Agricultural research, July 2008, p. 1. Available at:
http://www.sciencecouncil.cgiar.org/fileadmin/user_upload/sciencecouncil/Impact_Assessment
/SC_epIA_low-res_for_web.pdf
24 Strategic Guidance for Ex Post Impact Assessment of Agricultural Research, Consultative Group
on International Agricultural research, July 2008, p. 1.

http://ec.europa.eu/smart-regulation/evaluation/docs/eval_activities_en.pdf
http://ec.europa.eu/smart-regulation/evaluation/docs/eval_activities_en.pdf
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf
http://ec.europa.eu/smart-regulation/evaluation/docs/eval_activities_en.pdf
http://ec.europa.eu/smart-regulation/evaluation/docs/eval_activities_en.pdf
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf
http://www.sciencecouncil.cgiar.org/fileadmin/user_upload/sciencecouncil/Impact_Assessment/SC_epIA_low-res_for_web.pdf
http://www.sciencecouncil.cgiar.org/fileadmin/user_upload/sciencecouncil/Impact_Assessment/SC_epIA_low-res_for_web.pdf
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1.6 Methodology and challenges to the study
The following steps were taken during the course of this study and are described further
in the methodology below:

 Intervention logics
 Desk study
 Stakeholder consultation process – survey of Member States’ authorities
 Stakeholder consultation process – interviews with stakeholder groups
 Practical examples
 EMSA role and expertise
 Comparative analysis

 Intervention logic

The first methodological step was the development of a simplified intervention logic. It
illustrates the basis of a systematic prioritisation of the objectives (general, specific and
operational), the identification of the anticipated effects of the different
Directives/Regulations and how the objectives correspond to the effects. The
intervention logic forms the basic framework for assessing to what extent the
implementation of these Directives has resulted in the anticipated effects, and whether or
not the objectives have been achieved, and whether the actual effects were foreseen. The
intervention logics (Annex I) present in a birds-eye-view the objective and the anticipated
effects.

Intervention logic

Objectives
Anticipated environmental, social and
economic effects

Overall
objective (aim
/ purpose)

The overall/broader impact to which the
legislative text will contribute (Impact
assessment guidelines 2009, p. 28)

Impact The anticipated changes over a
longer period of time  (Draft
Guidelines for Evaluation,
November 2013, p.8)

Specific
objective

The intermediate development outcome
after complete and correct
implementation of the legislative text
(Impact assessment guidelines 2009, p.
28)

Results The anticipated
immediate/short term changes
in a situation  (Draft Guidelines
for Evaluation, November 2013,
p.8)

Operational
objective

The specifically deliverable results
envisaged to achieve the specific
objectives (Impact assessment
guidelines 2009, p. 28)

Output The anticipated deliverables
directly produced or supplied
through the EU intervention
(Draft Guidelines for Evaluation,
November 2013, p.8)

The main sources for identifying the anticipated effects of the Directives are the ex-ante
Impact Assessments that have been carried out for the different Directives25. The Impact

25 European Commission, Extended Impact Assessment, 23 November 2005, SEC(2005) 1515;
Extended Impact Assessment, 23 November 2005, SEC(2005) 1497; Extended Impact Assessment, 23
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Assessment Guidelines of 2009 replaced the Commission Guidelines adopted in June
2005 and updated in March 200626. One of the anticipated difficulties was that the ex-ante
Impact Assessments were carried out before the adoption of the Impact Assessment
Guidelines of 2009. While the updated guidelines call for the identification of the
objectives at the different levels and the assessment of environmental, social and
economic impacts, the ex-ante Impact Assessments that have been carried out for the
Directives of the Third Maritime Safety Package do not systematically follow this
structure, and consequently their assessment of the effects was limited. Partly to address
this methodological complexity for this ex-post Impact Assessment, the research team
reconstructed the intervention logics. These intervention logics have been based on the
text of the Directives, their legislative context and the information included in the ex-ante
Impact Assessments.

In addition, for two of the Directives (the Port State and VTM Directives), the revisions
made under the Third Maritime Safety Package consist of technical amendments of
existing Directives.  For those two Directives, the ex-ante Impact Assessments are limited
to those amendments and no baseline data was available for the anticipated effects of the
existing Directives. In order to assess the effects of the fully consolidated Directives – as
requested by the European Parliament - we compared the actual effects to the anticipated
effects of the amendments provided by the Third Maritime Safety Package. As a result,
however, these conclusions may be based on an unequal comparison because of lack of
data regarding the existing Directives and different time dimensions.

 Desk research

This study analyses the available literature and data in the EU context on the
transposition, implementation and, where applicable, enforcement of the Third Maritime
Safety Package. Sources consulted are listed in the bibliography attached. Although
significant information regarding the transposition, implementation and enforcement of
the Third Maritime Safety Package in the various Member States exists, the majority of
this information is not publically available - for example much information held by
EMSA is part of ongoing formal investigations and cannot be shared. Moreover, due to
the short implementation period (the Third Maritime Safety Package was adopted in 2009
and transposed in 2011), the implementation reports have not (fully) considered the
effects of the Third Maritime Safety Package.

By comparing the original Commission proposals with the European Parliament’s
position at first reading and the final result as negotiated with the Council, several
modifications to the text have been identified (Annex VII). The analysis of the
contribution of the European Parliament helped to identify key issues, which were

November 2005, SEC(2005) 1499; Extended Impact Assessment, 23 November 2005, SEC(2005) 1514;
Extended Impact Assessment, 23 November 2005, SEC(2005) 1517; Extended Impact Assessment, 23
November 2005, SEC(2005) 1516; Extended Impact Assessment, 23 November 2005, SEC(2005) 1498.
26 Available at: http://ec.europa.eu/smart-
regulation/impact/commission_guidelines/commission_guidelines_en.htm.

http://ec.europa.eu/smart-regulation/impact/commission_guidelines/commission_guidelines_en.htm
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/commission_guidelines_en.htm
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subsequently explored during stakeholder interviews. This information was integrated
by examining EP questions and resolutions related to maritime safety.

 Stakeholder consultation process:  surveys of Member States’ authorities

The stakeholder consultation was the main source of information for the research paper.
To collect data, questionnaires were sent to the Maritime Authorities of all the Member
States (and Norway and Iceland) as well as to their authorities responsible for accident
investigation. An overview of the participants to the stakeholder consolation process can
be found in Annex IV. The questionnaires are provided in Annexes II and III.

The Maritime Administrations received questions on all Directives/Regulations. A list of
questions on the Directive on accident investigation was sent to the national authorities
responsible for accident investigation. Interview templates were tailored to each
stakeholder group, covering questions on the Directives/Regulations within their scope
of work.

The questionnaire to the Maritime Authorities relates directly to the objectives and
anticipated effects as listed in the intervention logic. Due to the large scope of the
questionnaire sent to the Maritime Authorities (they cover the full Third Maritime Safety
Package), only a limited number of questions and detail per Directive/Regulation could
be included in the questionnaire. This means that this research can provide a general
overview of the current status; an in-depth assessment of the implementation of all
specific objectives is outside its scope. An extensive summary of all the replies to the
questionnaires can be found in Annex V.

From all 28 Member States and Norway and Iceland, 18 responses were received from the
Maritime Authorities. From the respondents, three (Czech Republic, Luxembourg and
Slovakia) are landlocked States and four did not complete the questions on accident
investigation.

Table 1: Overview of the respondents to the questionnaire
Member State27 Maritime Administration
Bulgaria Bulgarian Maritime Administration
Czech Republic Ministry of Transport
Denmark Danish Maritime Authority
Germany German Maritime Authority
Estonia Estonian Maritime Administration
Spain Ministry of Transport
France Ministry of Sustainable Development
Italy Italian Coast Guard Headquarters
Latvia Ministry of Transport
Lithuania Lithuanian Maritime Safety Administration

27 Some Member States only replied to part of the questionnaire. That is the case for land-locked
Member States in particular, which did not fully implement the package. This is reflected in the
total number of respondents, which is given for every question.
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Member State27 Maritime Administration
Luxembourg Ministry for Economic Affairs and Foreign Trade
The Netherlands Ministry of Infrastructure and Environment
Slovakia Ministry of Transport, Construction and Regional

Development
Finland Finnish Transport Safety Agency/Finnish transport

agency/safety investigation agency/ministry of
transport and communication

Sweden Swedish Transport Agency
United Kingdom UK Maritime and Coastguard Agency
Norway Norwegian Maritime Authority

Charts were used, whenever possible, to illustrate data from the questionnaires: pie
charts provide simple overviews of the breakdown of replies, stacked column or bar
charts were used to compare multiple answers.

 Stakeholder consultation process:  interviews with stakeholder groups

In parallel to the survey, semi-structured interviews were held with the main stakeholder
groups (identified in coordination with the European Parliament); including ship-
owners, ports, classification societies, transport workers insurers and environmental
organisations. Questions were based on findings from the desk research, early feedback
from the surveys and issues raised by the European Parliament. An overview of the
participants to the stakeholder consolation process can be found in Annex IV.

 Practical examples

In the study, short illustrations are used to present practical examples regarding the
identified gaps and inconsistencies in implementation as well as good practices. As the
scope of the study precludes a high level of detail, practical examples are used to provide
a better understanding of the topics. The inclusion of case studies regarding
implementation issues has proven difficult, as selected Member States have not or in a
limited manner been responding to questions for further clarification.

 Role and expertise of the European Maritime Safety Agency (EMSA)

As part of the study, the role and expertise of EMSA and its contribution to Member
States and stakeholder communities in supporting the implementation of measures
established by the Third Maritime Safety Package, is considered in order to identify what
works well and where improvements can be made. To this end, the research paper
considers whether EMSA’s expertise is adequately utilised by the Member States and
other stakeholders.

Based on Article 22 of Regulation 1406/2002 (EMSA Regulation), an external evaluation
of EMSA was conducted in 2008, prior to the adoption of the Third Maritime Safety
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Package28. Due to the lack of more recent external evaluation reports29, on the role and
expertise of EMSA, additional information was gathered via questionnaires in which
Maritime Authorities and the authorities responsible for accident investigation were
asked how they consider the role and expertise of EMSA and whether they can provide
any good practices or suggestions for improvement. The role of EMSA was also
discussed in stakeholder interviews as well as with interviews with EMSA and the
Commission.

The main challenge in evaluating EMSA’s role with respect to the Third Maritime Safety
Package is the lack of information sources. While the Directives clearly lay out EMSA’s
role and EMSA itself reports on its activities, no third-party information on its
performance has been identified. This lack of information is partly compensated by the
information collected through stakeholder interviews and questionnaires to Maritime
Administrations.

While EMSA has crucial information at its disposal, it was not in the position to share this
information because it is either considered part of ongoing investigations, which are not
(yet) finalised or published, or of a sensitive or commercial nature.

 Comparative analysis

A comparative analysis between the anticipated and actual effects has been challenging
and only partly possible. As discussed above, the objective of this study is to analyse the
implementation and effectiveness of the measures provided by the Third Maritime Safety
Package by assessing their actual effects compared to the effects anticipated at the time of
approval (based on the 2005 ex-ante Impact Assessments).

On the one hand, the 2005 ex-ante Impact Assessments were rather general, also due to
the fact that they predate the Impact Assessment Guidelines and consequently the
anticipated effects were not identified in a systematic and structured manner. Further, for
some of the Directives, the ex-ante Impact Assessments were carried out for a proposed
text while the final text significantly differs from the proposal.

On the other hand, limited information is available to assess the actual effects. The
assessment of the actual effects is based on data collected from desk research and
stakeholder consultations. Due to the limited implementation period, it is premature to
assess several of the effects – survey respondents also underlined this. Further, the Third
Maritime Safety Package contains a relatively large number of Directives/Regulations
and within the scope of this research paper, a focus on the most important elements was
necessary.

28 Evaluation of the European Maritime Safety Agency, April 2008,
http://www.emsa.europa.eu/who-are-we/admin-board/evaluation-activities.html.
29 According to Article 22 of the EMSA Regulation an external evaluation should take place every
five years – which would mean that a new evaluation is currently being carried out.

http://www.emsa.europa.eu/who-are-we/admin-board/evaluation-activities.html
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 Attribution

For several of the anticipated long-term effects (such as reduced number of accidents,
reduced casualties at sea and reduced environmental damage from accidents at sea), it is
premature to draw any conclusions. Even when such effects are observed, it is complex to
assess to what extent these effects are a result of the Directives. As stated in the ex-ante
Impact Assessments carried out for the Directives, ‘risk reduction is affected by a large
number of factors, of which the entire normative framework and compliance of all
players involved are but some’30.

1.7 Role and expertise of the European Maritime Safety Agency
(EMSA)

After the adoption of a large number of legislative measures to enhance safety and
prevent pollution in maritime transport, it was important to apply these in a proper and
uniform manner throughout the Community31. Answering to the ‘need for technical and
scientific support and a high level of stable expertise to properly apply the Community
legislation in the fields of maritime safety and ship pollution prevention, to monitor its
implementation and to evaluate the effectiveness of the measures in place’, Regulation
1406/2002 established the European Maritime Safety Agency (EMSA)32. Subsequent
amendments (last amendment on 15 January 2013) have further refined and enlarged its
mandate.

The Third Maritime Safety Package strengthens the role of the EMSA in assisting and
controlling national administrations in fulfilling their obligations. In particular, EMSA
remains in charge of inspecting Member States under port State control, accident
investigation, vessel traffic monitoring requirements, measures to recognise classification
societies, and of providing technical assistance and trainings to national administrations.
EMSA implements SafeSeaNet, the EU vessel traffic monitoring and information system.

In order to ensure ‘a high, uniform and effective level of maritime safety and prevention
of pollution by ships within the Community’, EMSA ‘shall provide the Member States
and the Commission with the technical and scientific assistance needed [...] to properly
apply Community legislation in the field of maritime safety and prevention of pollution
by ships, to monitor its implementation and to evaluate the effectiveness of the measures
in place’33. The main tasks attributed to EMSA are listed in Article 2 of the EMSA
Regulation:

30 See for instance Impact Assessment SEC(2005)1497, Annex to COM(2005) 586 final, p.22.
31 Regulation (EC) No 1406/2002 of the European Parliament and of the Council of 27 June 2002
establishing a European Maritime Safety Agency, Recital 1.
32 Regulation (EC) No 1406/2002 of the European Parliament and of the Council of 27 June 2002
establishing a European Maritime Safety Agency, Recital 2.
33 Regulation (EC) No 1406/2002 of the European Parliament and of the Council of 27 June 2002
establishing a European Maritime Safety Agency, Article 1(1) and (2).
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 Assist the Commission (such as support in preparing legal acts; ensure effective
implementation through carrying out visits and inspections and providing
technical assistance to the Commission; and analysis of ongoing and completed
research projects relevant to its objectives);

 Work with the Member States (organise relevant training; develop technical
solutions; and provide technical assistance in relation to the implementation of
the Third Maritime Safety Package); and

 Facilitate cooperation between the Member States and the Commission
(including in the field of vessel traffic monitoring; investigation of marine
casualties and incidents; providing objective, reliable and comparable statistics,
information and data).

The main tasks attributed to EMSA on the basis of the Third Maritime Safety Package are
summarised in the table below:

EMSA’s role in the implementation of the Third Maritime Safety Package

Accident investigation

 Facilitating cooperation between Member States and the Commission in the
development of a common methodology for investigating maritime accidents

 Visiting Member States to verify the implementation of accident investigation
rules

Port State control

 Monitoring port State control at EU level:
 Assessment of the functioning of the port State inspection systems set up

by individual EU members: four to six inspections of Member State
administrations and their ports to verify the implementation of PSC rules
and procedures. Assistance to the Commission in preparing
implementation review

 Comprehensive analysis of global statistics relating to vessels calling at EU
ports

 Analysis of data on individual ship inspections

 Providing technical assistance to the Commission and Member States
 Managing the information system THETIS
 Organising the training of port State control officers and developing tools such

as e-learning
 Providing assistance in implementing the refusal of access measure and

updating the EU list of banned ships

Vessels Traffic
Monitoring

 Implementing SafeSeaNet
 Visiting Member States to verify the implementation of the VTM directive

Common rules and
standards for ship
inspection and survey
organisations

 Inspecting EU recognised classification societies
 Inspecting classification societies for which EU recognition is being requested

by Member States
 Visiting Member States to verify the implementation of the requirement on

the monitoring of a recognised organisation by an authorising Member State

Liability of carriers
 Assisting the Commission in preparing a progress report on the functioning of

the rules laid down by the Regulation
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As a result of its substantial and diverse role (e.g. visits, inspections, assistance, training
and analysis), EMSA can provide crucial input regarding the state of play of
implementation of the different Directives and Regulations.

1.8 Transposition of the Third Maritime Safety Package
A first step in assessing the effects of the Directives is to review the transposition into
national legislation and to verify whether or not the Directives have been transposed
coherently and according to the objectives34. While it is not feasible within the scope and
time limits of this study to cover the transposition of all individual countries, information
on the general state of transposition is based on the Commission reports to the European
Parliament35. Reports on the transposition by the individual Member States have not been
published.

Overall, transposition is considered to have been thorough. Although the European
Commission opened a high number of infringement procedures, most of them related to
the non-communication of transposition measures36. Only two cases regarding the
creation of an accident investigation authority have been taken to court, however,
currently all coastal States in the EU have formally established such authority. An
overview of the status of transposition per Directive is provided in Annex VI.

34 Transposition is the process where Member States adopt national measures ‘to enable them to
achieve the results stipulated by the directive [of which they] notify the Commission’ (Definition
provided by the European Commission, available at:
http://europa.eu/legislation_summaries/institutional_affairs/decisionmaking_process/l14527_en
.htm.)
35 An overview of the European Commission reports to the European Parliament is provided in the
bibliography to this research paper.
36 See http://ec.europa.eu/eu_law/infringements/infringements_decisions_en.htm.

http://europa.eu/legislation_summaries/institutional_affairs/decisionmaking_process/l14527_en.htm
http://europa.eu/legislation_summaries/institutional_affairs/decisionmaking_process/l14527_en.htm
http://ec.europa.eu/eu_law/infringements/infringements_decisions_en.htm
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2 Implementation and effects of the Third Maritime Safety
Package

This chapter provides an overview of the implementation and compares the original
objectives and anticipated effects of the Directives and Regulations of the Third Maritime
Safety Package with their actual effects. As set out in the previous chapter, the time
period over which the effects are compared is limited (adopted in 2009 and entry into
force in 2011). As explained in the methodology section, the consulted stakeholders
provided the majority of the information. The structure of this chapter follows the
Directives and Regulations of the Third Maritime Safety Package and discusses their
main identified objectives.

Each section starts with a short summary of the relevance and purpose of the Directive or
Regulation and presents a list of the main (specific) objectives listed in the intervention
logic, followed by an overview of the anticipated effects as identified in the 2005 ex-ante
Impact Assessments37. In some cases, limited or no information from the ex-ante Impact
Assessment could be used because of changes in the final text of the
Directive/Regulation or because the wording in the Impact Assessment was rather
general. This chapter further presents the actual effects and, where applicable, unforeseen
effects (based on desk research and stakeholder consultation) and assesses whether or not
there are discrepancies between the anticipated and actual effects.

Where applicable, the role and expertise of EMSA is discussed. This is either provided in
a separate sub-section or integrated in the sections – depending on the activities
discussed. Finally, a short overview of the main findings is presented per
Directive/Regulation.

The Directives/Regulations discussed in this chapter are:

 The safety performance of European flag States (Directive 2009/21/EC);
 Port State control (Directive 2009/16/EC);
 Common rules and standards for ship inspection and survey organisations

(Directive 2009/15/EC and Regulation 391/2009);
 Vessel traffic monitoring – managing maritime emergencies (Directive

2009/17/EC);
 Accident investigation (Directive 2009/18/EC);
 Insurance of ship owners for maritime claims (Directive 2009/20/EC) in

combination with the liability of carriers of passengers by sea in the event of
accidents (Regulation 329/2009).

37 An overview of the ex-ante Impact Assessments is provided in the bibliography to this research
paper.
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2.1 The safety performance of European flags - (Directive
2009/21/EC)

Where maritime safety was historically the role of flag States, serious failures to
implement and enforce international safety standards have made this a challenging
issue38. A flag State is the State in which a vessel is registered. Under the United Nations
Convention on the Law of the Sea (UNCLOS), a flag State has principal jurisdiction over
a ship flying its flag and is responsible for its conduct and compliance with safety
requirements and environmental protection. Article 94 of UNCLOS requires flag States to
exercise effective jurisdiction and control over administrative, technical and social
matters on their ships, covering issues such as maintaining ship registers, construction,
equipment and manning of ships. Further, Article 217 of UNCLOS obliges flag States to
ensure compliance by vessels flying their flag, or of their registry with applicable
international rules and standards, and carry on-board certificates required by, and issued
pursuant to, these international rules and standards. The implementation and
enforcement of the flag States obligations is determined by the ratification of
international conventions and their conversion into national legislation. A lack of
effectively carried out flag State responsibilities, such as by the so-called open registers,
results in gaps in safety measures and environmental protection39.

As part of the Third Maritime Safety Package, Directive 2009/21/ EC on compliance with
flag State requirements (the Flag State Directive) is based on and expands Article 3(1) of
Directive 94/57/CE40, which already provided for certain flag State compliance
requirements. Directive 2009/21/EC addresses the administrations of the State whose
flag the ship is flying41 and lists the conditions under which a Member State can allow a
ship the right to fly its flag42; the course of action for a national administration in case a
ship flying the national flag is detained43; the IMO auditing process for flag States44; and
the requirements for an internal quality management system45. Directive 2009/21/EC
creates new obligations for Member States to strengthen the control over ships flying
their flags and the respect of international requirements on ship safety and certification.
The Directive also applies to the landlocked ‘flag’ Member States, i.e. Austria, the Czech
Republic, Hungary, Luxembourg, and Slovakia. EMSA is not engaged with any activities
related to the Flag State Directive, other than to provide training46.

38 Anderson, D. (1998) The roles of flag States, port States, coastal States and international
organisations in the enforcement of international rules and standards governing the safety of
navigation and the prevention of pollution from ships under the UN Convention on the Law of the
Sea and other international agreements, in: Singapore Journal of International and Comparative
law.
39 Mansell, J.N.K, Flag State Responsibility. Historical Development and Contemporary Issues,
Springer 2009.
40 Council Directive 94/57/EC of 22 November 1994 on common rules and standards for ship
inspection and survey organisations and for the relevant activities of maritime administrations, OJ
L 319, 12.12.1994, p. 20–27.
41 Article 2 of Directive 2009/21/EC.
42 Article 4 of Directive 2009/21/EC
43 Article 5 of Directive 2009/21/EC.
44 Article 7 of Directive 2009/21/EC.
45 Article 8 of Directive 2009/21/EC.
46 Training on Flag States Implementation is provided by EMSA.
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The Flag State Directive was the most controversial Directive of the Third Maritime
Safety Package and was subject to profound disagreements between the Council and the
European Parliament during the co-decision process. The compromise on the final text
was made in a second reading. The European Parliament played a crucial role in the
adoption of the Flag State Directive, emphasising the argument that the adoption of the
legislative package implied that all Directives should be adopted simultaneously and that
one Directive could not be dropped or postponed47.

Under the original proposal, the Flag State Directive was meant to be the ‘missing link’ in
relation to the other legislative instruments dealing with maritime safety48 - mainly
through the introduction of the idea of a Community safety standard for all EU flag
States. Such a standard has not been included as a result of the Council’s view that these
would overlap with provisions included in other Directives from the Third Maritime
Safety Package. The original proposal obliged Member States to ratify international
conventions and mechanisms for harmonised interpretation of IMO Conventions, which
are absent from the final text. Further, the idea of an independent audit of the port State’s
administration was abandoned. Overall, the final text weakens the proposed rules for
ensuring compliance of ships, flying the flag of a Member State with international rules
and those for maintaining quality maritime administrations.

Although the original Commission proposal has been weakened in terms of safety
standards, the overall objectives of Directive 2009/21/EC remain similar to the original
proposal.

47 Antidia Citores, La contribution des parties prenantes à l’intégration des normes
environnementales en droit maritime,  Thèse de doctorat en Droit public, Sous la direction de
Marie-Laure Lambert-Habib, Aix-en-Provence, Ecole Doctorale Sciences Juridiques et Politiques,
2012.
48 European Commission, Proposal for a Directive of the European Parliament and of the Council
on compliance with flag State requirements, COM(2005) 586 final, 23.11.2005.
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2.1.1 Intervention logic

The intervention logic (see below and Annex I) provides the main objectives identified for
Directive 2009/21/EC.

Directive 2009/21/EC – Flag States

Objectives
Anticipated environmental, social and economic
effects

General
objective

 Ensure the safety of EU
shipping and citizens using it

 Protect the environment

Impact  Reduction of casualties at sea
 Prevention of pollution

Specific
objectives

 Improved performance of flag
State administrations

 Increased control of Member
States over their fleet

Results
(Consequences)

 Improved flag State
performance

 Fair competition between ship
owners (EU)

 Improved transparency on the
performance of vessels

Operational
objectives

 Incorporate the IMO's flag
State audit scheme
(mandatory flag State auditing
process of national maritime
administrations)

 Develop and implement a
quality management system
for the maritime organisations

 Make fleet performance more
transparent

Output
(Actions)

 Completion of IMO flag State
audit

 Implementation of a quality
management system

 Compliance with reporting
requirements

 Additional costs for non-
compliant ships / users of
substandard shipping

 Start-up and operating costs
(for maritime administrations
and their quality certification)
(negative output)

The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)49 and whether or not any of these were foreseen.
The assessments below will mainly focus on two specific objectives:

 Improved performance of flag State administrations
 Increased control of Member States over their fleet

Not all of the effects included in the ex-ante Impact Assessment still apply to the adopted
version of the Directive due to the changes agreed during the legislative process. Where
relevant, the assessment below makes reference to the changes and their impact on the
effects.

49 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
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In order to gather information on the implementation and effects of the Flag States
Directive, a survey was carried out among all 28 Maritime Authorities of the Member
States as well as Norway and Iceland. In total 18 responses were received. In addition,
semi-structured interviews were held with the relevant stakeholder groups.

2.1.2 Improved performance of flag State administrations

Related to improved performance of flag State administrations, the Directive establishes
two supervision mechanisms: an audit procedure led by the International Maritime
Organisation (IMO), and an internal quality management system50.

2.1.2.1 Completion of an IMO audit

This section will discuss the first element of the specific objective regarding ‘improved
performance of flag State administrations‘, namely the establishment of a periodical flag
State auditing process. The Proposal for the flag States Directive underlines that the
‘purpose of the IMO audit scheme is not to punish States which fail to comply […] but
rather to assist them in improving their performance in implementing the conventions
listed in the Code’51.

Article 7 of Directive 2009/21/EC requires Member States to undergo the Voluntary IMO
Member State Audit Scheme (VIMSAS) of their administrations at least every seven
years, and to publish the results of the audit. The IMO audit aims to ‘foster capacity-
building and the provision of related technical assistance, by identifying areas which
would benefit from further development, and provide the audited Member State with
feedback to assist in improving its capacity to implement the applicable instrument’52. In
addition, general good practices derived from other audits are shared with the Member
States.

According to the IMO Resolution, the IMO audits are carried out on a voluntary basis, ‘at
the request of the Member State to be audited, and in accordance with the established
procedures’53.  Article 7 of the Directive – obliging Member States to undertake this
voluntary audit – shall apply until a mandatory IMO scheme enters into force: by 17 June
2017, at the latest, this voluntary IMO audit will be replaced by a mandatory IMO audit54.

50 Obligations for flag States to establish administrative structures supported by sufficient resources
and staff, as included in Article 4 of the original Commission proposal, were left out in the final
text.
51 Proposal for a Directive of the European Parliament and of the Council on compliance with flag
State requirements {SEC(2005) 1497} /COM/2005/586 final - COD 2005/0236.
52 IMO Resolution A.974(24), adopted on 1 December 2005. Framework and procedures for the
voluntary IMO Member State audit scheme, para 5. The framework describes the objectives,
principles, scope, responsibilities and capacity-building aspect of the Voluntary IMO Member State
audit.
53 Ibid, para 6.
54 Article 7 of Directive 2009/21/EC provides that ‘This Article shall expire at the latest on 17 June
2017 or at an earlier date, as established by the Commission in accordance with the regulatory
procedure referred to in Article 10(2), if a mandatory IMO Member State Audit Scheme has entered
into force’.
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In a Nutshell
IMO Audit 55

The audit observes and assesses:
1. Compliance with the audit standard (III Code)
2. Enactment of legislation for the applicable IMO instruments
3. Administration and enforcement of applicable laws and regulations
4. Mechanisms and controls in place, delegation of authority to recognised organisations.
5. Control, monitoring and feedback mechanisms, with regard to own survey and certification processes,
and of recognised organisations
6. Extent to which the MS discharges any other obligations and responsibilities under the applicable IMO
instruments.

Desk research indicates that Member States have picked up on the requirement to
undergo the IMO audit. Apart from Portugal, all coastal EU Member States have
undertaken an audit. Denmark, Cyprus, and the United Kingdom were the first Member
States to volunteer in 200656. Seven Member States have asked for or intend to ask for a
second audit57. Among landlocked Member States, only Luxembourg has completed the
audit58.

The IMO audits are appreciated by the Member States: all respondents to our survey
value the IMO audits as ‘somewhat useful’ or ‘very useful’59. Interviewed stakeholders
consider the shift from a voluntary audit (under the predecessor to Directive
2009/21/EC) to a mandatory IMO Member States Audit Scheme under the current
Directive a positive element. The frequency of the audit for Member States (every seven
years) was also valued.

The decision of the IMO to make their voluntary audit mandatory is not directly related to the
establishment of the mandatory requirement by the Directive. However, it is likely that the
successful implementation of mandatory IMO audits in the EU positively influenced this decision.
The IMO Assembly adopted a resolution (December 2013) making the audit scheme mandatory
from 201660 – which is before 17 June 2017 – the date mentioned as the latest date in Article 7 of the
Directive.

55 Ibid.
56 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with flag State requirements. COM(2013) 916 final, 18
December 2013.
57 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with flag State requirements. COM(2013) 916 final, 18
December 2013.
58 The Czech Republic has volunteered and the audit is planned for 2016; Austria, Slovakia and
Hungary have not yet volunteered. Among EEA countries, Norway has completed the audit,
Iceland has not yet volunteered.
59 The other options provided in the survey were: ‘not useful at all’ and ‘not very useful’.
60 IMO Assembly adopts mandatory audit scheme:
http://www.imo.org/MediaCentre/PressBriefings/Pages/A-28-ends-.aspx#.VEkHXCKsXsI.

http://www.imo.org/MediaCentre/PressBriefings/Pages/A-28-ends-.aspx
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Table 2: Date of completion of the IMO audit
Date of completion of IMO audit61

2006 Denmark, Cyprus, United Kingdom, Spain

2007 Sweden, Germany, Netherlands, Greece, Italy, Norway

2008 Luxembourg, Bulgaria

2009 France, Romania

2010 Estonia, Latvia, Poland, Ireland

2011 Finland, Malta, Lithuania

2013 Slovenia

2014 Croatia, Belgium

Article 7 of the flag States Directive also requires the Member States to publish the
outcome of the audit. Publication shall be in accordance with the relevant national
legislation on confidentiality – which leaves a margin for Member States to restrict
publication. Although most Member States have published their audit report, desk
research has proven that accessing the reports is very difficult in most cases ‒ reports
could only be easily accessed for four Member States. The 2013 Commission report
confirms that some Member States, i.e. Belgium, Spain, France and Ireland, restrict access
to their report – which is in line with IMO rules and Directive, as mentioned above62.

According to the 2005 ex-ante Impact Assessment, the application of corrective measures
proposed by the IMO to audited administrations should encourage the competent
authorities to rationalise their activities63. According to the Commission report on the
implementation of Directive 2009/21/EC, Member States have indeed reported a positive
outcome from the audit and established an action plan to address non-conformities,
observations and weaknesses64. Our survey did not provide any feedback on the
outcomes of the audits.

Overall, the ongoing process of the IMO audits, as discussed above, contributes to the
attainment of the specific objective to ensure that Member States effectively and
consistently discharge their obligations as flag States; it enables Member States to identify
areas for improvement and ways to address deficiencies – often resulting in the
upgrading of standards of the maritime administrations65.

61 Overview of the maritime administrations working with EMSA, updated on 19 September 2014:
https://extranet.emsa.europa.eu/cnta/.
62 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with flag State requirements. COM(2013) 916 final, 18
December 2013, p. 5.
63 See Impact Assessment SEC(2005)1497. Annex to COM(2005) 586 final p. 24.
64 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with Flag State requirements, COM(2013) 916 final, 18
December 2013.
65 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with flag State requirements, Brussels 18.12.2013 COM(2013)
916 final, p. 5.

https://extranet.emsa.europa.eu/cnta/


PE 536.331 38

2.1.2.2 Quality management system
A second element of the specific objective regarding ‘improved performance of flag State
administrations’ is the establishment of internal quality management systems. In
particular, the Directive introduces a certification scheme of the national maritime
authorities ‘operational management system’66.

Article 8 of Directive 2009/21/EC requires Member States to ‘develop and maintain a
quality management system for the operation parts of the flag-State-related activities of
their administration’ as of 17 June 2012. The quality management systems must be
certified in accordance with the applicable international quality standards67.

Example: Implementation of a Quality Management System (QMS) in Italy68

As part of the implementation of their quality management system, Italy set up a working group to rethink
the organisation and tasks according to ISO 9001 requirements. Among observed deficiencies, the
administration noted that two different entities were involved in the monitoring and control of Recognised
Organisations, which led to duplication of work. The Quality Management System was applied to different
operational processes such as flag registration, survey and inspection activities or monitoring of recognised
organisations. It was formalised in all activities through documented statements of quality policy and
objectives, quality manual, guidance or checklists and documented procedures. To ensure the correct
implementation of the QMS system, the administration appointed in the Department for Security and Safety
of Navigation a QMS implementation manager and a local QMS manager in their local operational network.

Some of our survey respondents particularly appreciated the introduction of the quality
certification. They were of the opinion that harmonisation of routines and procedures
would have a positive effect on flag State performance. The majority of the Member
States are certified according to ISO 9001:2008 standards69. One respondent reported that
the process of acquiring the certification was a serious challenge to their administration
and required substantial resources. As of December 2013, only a few Member States had
not yet put a certified quality management system in place: these include Ireland and
Portugal as well as all landlocked States but Luxembourg.

Finally, the 2005 ex-ante Impact Assessment anticipated the implementation of a quality
management system to have an impact on costs; operating costs were estimated to be
generally low and mainly associated with personnel70. Respondents to the survey,
however, reported that the impact on costs had been less than anticipated. One

66 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with flag State requirements, Brussels 18.12.2013 COM(2013)
916 final, p. 2.
67 According to ISO (available at: www.iso.org) a standard is a document that provides
requirements, specifications, guidelines or characteristics that can be used consistently to ensure
that materials, products, processes and services are fit for their purpose.
68 EMSA, SAFEMED III Seminar on Flag State Implementation, 10 - 13 December 2013 Lisbon.
Presentation by the Italian Coast Guards, ‘Italian Maritime Administration, Tasks, Organisation
and Quality System’.
69 The ISO 2009:2008 group sets out the requirements of a quality management system.
70 This was moreover confirmed by the Impact Assessment SEC(2005)1497, Annex to COM(2005)
586 final p. 27.

http://www.iso.org/
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respondent explicitly mentioned savings in the costs for the maritime administration due
to the standardisation of procedures.

The use of a quality management system has been in place for about two years in most
Member States.  Despite some positive feedback from the survey, the implementation
period has been too short to draw generalised conclusions on its results.

2.1.3 Increased control of Member States over their fleet
This section discusses the second specific objective presented in the intervention logic,
namely ‘increased control of Member States over their fleet’. Directive 2009/21/EC sets
obligations for flag States to control the quality of their merchant fleet by applying strict
rules to grant the right for a vessel to fly its flag, such as checking safety records, and
taking measures in case of detention of a ship by the port State administration to ensure
that the ship is brought into compliance.
This section shall first discuss the transparency of the fleet performance (Section 2.1.3.1)
and will then look at the Member States’ performance on the Paris MoU list (Section
2.1.3.2.). Next, the issue of second ship registries, which is potentially undermining the
objectives of the Directive, is discussed. Finally, the section looks at the ratifications of
international conventions by the Member States.

2.1.3.1 Transparency of fleet performance
Directive 2009/21/EC introduced a significant change in transparency requirements in
general71, as well as in the transparency of a ship’s transfer from one flag State to
another72. To increase the transparency on fleet performance, it requires regular reporting
on ships flying Member States’ flags. The Directive seeks to establish an effective
exchange of information between Member States on the quality of ships, especially the
transfer of ships from one flag to another73. Article 4(2) obliges Member States to provide
information to other flag States on deficiencies and safety-related information on ships
that were previously flying their flag. Article 6 defines the minimum information that
Member States must make publicly available on ships flying their flags, which includes:

 the particulars of the ship;
 the dates of surveys;
 identification of the recognised organisations (ROs) involved in certification and

classification;
 identification of the competent Port State Control (PSC) authority which has

inspected the ship and the dates of such inspections;
 the outcome of such inspections;
 information on marine casualties.

71 Article 6 of Directive 2009/21/EC.
72 Article 4 and recital 6 of Directive 2009/21/EC.
73 Transfers of cargo and passenger ships between registers, within the EU, are also further
regulated by Regulation (EC) No 789/2004 of the European Parliament and of the Council of
21 April 2004, on the transfer of cargo and passenger ships between registers within the
Community, and repealing Council Regulation (EEC) No 613/91.
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The Commission (2013) concluded that the majority of the Member States provide the
information requested by Article 6 on the maritime administration’s and/or agency’s
website 74. The collection of such information partly relies on the exchange of information
between recognised organisations’ databases and flag State administrations. One
interviewed stakeholder mentioned that such exchange of information was challenging
and burdensome due to inconsistent requests across flag States, requiring classification
societies to provide tailored information to each flag State.

Overall, the Commission in its 2013 implementation report concludes that there is
increased clarity regarding the performance of ships flying the flag of Member States as
additional information has become available75. The Commission based this conclusion on
the ‘sizeable number of Member States posting the data on their administration's
website(s) or at least confirming that it can be made readily accessible to the public’76.
This is confirmed by our desk research.

Figure 1: To what degree has Directive 2009/21/EC resulted in improved transparency on the
performance of vessels?

Source: Milieu questionnaire to Maritime Authorities

The survey did not result in any feedback regarding the implementation of the
requirement to provide information to other flag States on deficiencies and safety-related
information on ships previously flying their flag.

Despite some remarks from the respondents that some of the anticipated mid to long
term effects - such as improved flag state performance; improved transparency on the
performance of vessels and especially fair competition between ship-owners - have not
yet materialised given the relatively short time elapsed since the transposition of the
Directive, the survey confirms that Member States agree that the Directive has resulted in
an overall improvement of transparency on the performance of vessels.

74 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with Flag State requirements, COM(2013) 916 final, 18
December 2013.
75 Relevant data on ship performance is also available on ww.equasis.org.
76 A report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with flag State requirements. COM(2013) 916 final, 18
December 2013, p. 4.
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2.1.3.2 Performance on Paris Memorandum of Understanding lists

Performance of flag States can be verified by port State control performance of vessels
flying a Member State’s flag. Every year, the Paris MoU publishes a performance list for
flag States. Quality performance flags appear on the ‘White list’, flags with an average
performance are on the ‘Grey list’ and poorly performing flags are placed on the Black
list77. Flag States are ranked according to how well ships flying their flags have
performed in port State controls over a three-year period, i.e. the total number of
inspections and detentions. Flag States on the White list have a significantly lower
detention rate than those on the Grey list.

Desk research reveals that there are 20 Member States on the ‘2014 White list’ of the Paris
MoU, compared to 21 on the list published in 2013. Romania and Slovenia are not part of
the list as they do not meet the minimum number of inspections to be assessed. Eight
Member States are among the ten higher ranking States. Bulgaria and Portugal are
included in the Grey list. Bulgaria was already on the Grey list in 2013 but improved its
rank from 59 to 52 in 2014. Portugal was on the White list in 2013 but was transferred to
the Grey list in 2014.

Member States appearing on the Grey or Black lists of the Paris MoU are more closely
monitored to improve their performance. Article 8(2) of the Directive requires Member
States appearing on the Black or Grey list for two consecutive years, to submit reports on
flag State performance to the Commission, to explain the reasons behind their
problematic performance. Bulgaria has set up a plan of seven actions to bring its ship
register up to the requirements of the White list. Slovakia appeared on the Grey list in
2013. As Slovakia did not renew the certificates of its registered fleet after November
2012, it has now been taken off the Paris MoU list. However, Slovakia is still an active
ship registry and is in the process of recreating a registry compliant with IMO
requirements.

Slovakia is trying to improve its rating as a flag State under the Paris MoU. Slovak
authorities are gradually deleting all seagoing ships from Slovakia’s maritime register.
Once this process is completed, they intend to create a new Maritime Register based on
IMO international conventions on maritime safety, liability and damages in shipping.
This, in turn, will require an increase in personnel and resources dedicated to such
matters but will also allow Slovakia to transpose and properly implement EU legislation
in the field of maritime navigation.

77 The Black list presents flags with poor performance: classified in ‘medium risk, medium to high
risk, high risk and very high risk’.
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Figure 2: Ranking of EU Member States in 2012 and 2013 according to the Paris MoU list
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2.1.3.3 Application of the Directive to secondary ship registries

A challenging issue that was raised by the interviewed stakeholders is the establishment
of secondary registries by flag States. The application of the Flag State Directive to
secondary or international registries is a complex issue that can have a significant impact
on the effectiveness of the Flag State Directive.

In a Nutshell
Secondary Ship Registries

All flag States have a primary register for which they can fix registration rules. Registers of Member States
are submitted to Directive 2009/21/EC on compliance with flag State requirements. Flag States can establish
secondary registers, which can be divided into ‘territorial registers’ – including overseas territories or
autonomous islands like Madeira – or international registers for international carriage vessels. International
registers usually operate according to international social and labour rules. Denmark, Italy, Germany and
France have established international registers78. In 2013, the French International Register counted more
vessels than their national register79. The situation is similar in other Member States.

The extent to which EU legislation applies to these registries highly depends on the
relationship between the Member State concerned and these territories. Among pre-cited
examples, a wide range of situations exist80: territories where EU legislation applies
entirely, e.g. Gibraltar, the Canary Island or Madeira; territories exempt from the
application of EU legislation, e.g. the Faroe Islands; some British overseas territories;
territories with specific regimes ‒ subjected only to certain parts of the legislations, e.g.
trade, customs, or free movement of workers, which excludes domains like maritime
safety, such as French overseas territories (pays et territoires d'outre-mer – PTOM), the
Cayman Islands, or the Dutch West Indies. Although these flag States can be of good
quality regarding ship safety, i.e. some of these flag States are on the Paris MoU or Tokyo
MoU81 White list, it has been mentioned by stakeholders that social and labour norms
were unsatisfactory. The high number of ships registered on secondary ship registries
enables these ships to escape certain EU rules - including the flag State Directive – which
means that the flag State Directive does not apply to all European ships.

Ship owners may decide to ‘flag-out’ for another flag with lower standards - while
remaining operative in the same waters. According to interviewed stakeholders, this
practice especially affects the level of social and labour protection. It might moreover
impact on the transparency of the fleet performance – making their compliance with
international rules less clear. The occurrence of these practices highlights the limits of flag
State regulation and the safety-net function of the port State control (Directive

78 Secondary registers include: the four French registers of overseas territories, i.e. French Polynesia,
New Caledonia, Wallis and Futuna; the French Antarctic and Austral Territories; Madeira; the
Canary Islands; the Faroe Islands; the Dutch West Indies; British Crown Dependencies like the Isle
of Man; Gibraltar; British overseas territories, e.g. the Cayman islands and Bermuda.
79 Ministère de l’Ecologie, du Dévelopement Durable et de l’Energie, ‘Flotte de commerce française
sous pavillon français’, July 2013.
80 See Article 335 TFEU.
81 The Tokyo MoU – aims to establish an effective port State control regime in the Asia-Pacific
region. The organisation consists of 18 member Authorities in the Asia-Pacific region. See the
website of the Tokyo MoU at: http://www.tokyo-mou.org/.

http://www.tokyo-mou.org/
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2009/16/EC) in addition to the control that can be exercised on the basis of the flag State
Directive.

2.1.3.4 Ratification of International Conventions
The 2005 ex-ante Impact Assessment anticipated that the ratification of IMO conventions
would have a positive effect on the rankings of EU Member States in the Paris MoU list82.
The obligation laid out in the original Commission proposal for Member States to become
party to certain IMO Conventions was however not included in the final version of the
Directive. Instead, the Council released a non-binding declaration on 9 October 2008, in
which Member States recognised the importance of the application of international
conventions, and took the commitment to ratify certain IMO Conventions83 by 1 January
2012, and the Nairobi International Convention on the Removal of Wrecks by 1 January
2013. Although signed by all Member States, this declaration is not a legally binding
commitment.

Desk research shows that the response to this declaration is limited. Conventions such as
the Hazardous and Noxious Substances (HNS) Convention84, the Ballast Waters
Convention85 and the Nairobi Convention on the Removal of Wrecks (WRC)86 have been
ratified by only a few Member States. There has been very little progress on these
particular Conventions since the last report from the Commission in 2013. More

82 Impact Assessment SEC(2005)1497, Annex to COM(2005) 586 final p. 21.
83 1991 and 1993 amendments to the IMO Convention, the International Convention for Safety of
Life at Sea (SOLAS) Convention of 1974, the SOLAS Protocols of 1978 and 1988, the Stockholm
agreement of 1996, the International Convention of Load Lines of 1966 and its 1988 Protocol, the
International Convention on Tonnage Measurement of Ships of 1969, the Convention on the
International Regulations for Preventing Collisions at Sea (COLREG) of 1972, the International
Convention for Safe Containers (CSC) of 1972 and its amendments of 1993, the Protocol of 1993
relating to the Convention for the Safety of Fishing Vessels (SFV), the International Convention on
Standards of Training, Certification and Watchkeeping for Seafarers (or STCW) of 1978, the
International Convention for the Prevention of Pollution From Ships, 1973 ‒ as modified by the
Protocol of 1978 (Annexes I/II, II, IV, V, VI and the International Convention on the Control of
Harmful Anti-fouling Systems on Ships of 2001.
84 International convention on liability and compensation for damage in connection with the
carriage of hazardous and noxious substances by sea, adopted in May 1996 (IMO); net yet in force
(the Convention will enter into force 18 months after at least 12 States, of which 4 with a minimum
gross tonnage of 2 million tons, expressed their consent and if the persons in these states
contributing to the future HNS Fund received at least 40 million tons of relevant substances in the
preceding year). Member States that signed the 2010 Protocol are France, Germany and the
Netherlands. Norway also signed (as of 22 October 2014 on the Convention website:
http://www.hnsconvention.org/Pages/Status.aspx).
85 The International Convention for the Control and Management of Ships Ballast Waters and
Sediments, adopted on 13 February 2004. This convention did not yet enter into force (the
Convention will enter into force 12 months after ratification by 30 States, representing 35 per cent of
world merchant shipping tonnage). As of 17 October 2014, Sweden, Ireland, France, Netherlands,
Denmark and the United Kingdom ratified the Ballast Water Convention.
86 The Nairobi International Convention on the Removal Wrecks, adopted 18 May 2007, entry into
force on 14 April 2015. Bulgaria, Denmark, Germany and the United Kingdom are the Member
States that ratified the Convention.

http://www.hnsconvention.org/Pages/Status.aspx
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improvement was made with the ILO Maritime Labour Convention87. In 2010, fourteen
Member States had ratified this Convention, but this number has increased to nineteen
Member States in 201488.

Overall, the declaration led to a limited number of ratifications. No conclusions can
therefore be drawn in relation to the anticipation that the ratification of IMO conventions
would have a positive effect on the rankings of EU Member States in the Paris MoU list.

2.1.4 Survey results
When assessing the foreseen effects of the Directive (based on the ex-ante Impact
Assessment), most respondents agreed that all the foreseen effects have materialised to
some degree, with immediate outputs particularly noticeable. Most of the national
authorities faced start-up and operating costs, but also recognised that non-compliant
ships were facing higher costs. The assessment of results was more nuanced: while
almost 80% of the respondents felt that the Directive had led to a better flag State
performance, this percentage was 57% and 53% for the improved transparency on the
performance of vessels and fair competition between ship owners, respectively. This
assessment is compatible with the relatively short time since the implementation of the
Directive, since non-immediate effects which are also influenced by other factors, may
not be visible yet. In addition to that, most of the Maritime Authorities which reported
having observed little to no effects from the Directive, explained this limited impact by
the presence of pre-existing national legislation with similar features.

In general, interviewed stakeholders have confirmed that the implementation of the
Directive led to limited change in flag State administrations’ activities. Some stakeholders
observed that the staff of the administration had been reduced in several Member States.
On the other hand, classification societies mentioned that they had additional requests to
carry out audits.It is likely that reductions of staff have been compensated by an
increased role given to recognised organisations.

87 The ILO Maritime Labour Convention (MLC 2006), adopted in February 2006, entry into force on
20 August 2013.
88 ILO, Ratifications of MLC - Maritime Labour Convention, 2006 (MLC, 2006):
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:283154252292860::::P11300_INSTRUMENT
_SORT:3. Ratified by BE, BG, CY, DE, DK, EL, ES, FR, HR, LU, LV, LT, HU, MT, NL, PL, SE, FI, UK
as of September 2014 .

http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:283154252292860::::P11300_INSTRUMENT_SORT:3
http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:283154252292860::::P11300_INSTRUMENT_SORT:3
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Figure 3: To what extent has Directive 2009/21/EC resulted in these effects?

Source: Milieu questionnaire to Maritime Authorities

2.1.5 Conclusion

The majority of respondents to our survey did not report facing difficulties in
implementing the flag State Directive, although some mentioned a long and complex
transposition process.

Overall positive conclusions can be drawn in relation the Directive’s specific objective
regarding improved control of Member States over their fleet. Improved control has been
achieved through the IMO audits – which Member States are required to periodically
undergo. With some exceptions, most Member States have been subject to a ‘voluntary’
audit by the IMO – several Member States have even requested a second audit. The
current problem that, not all Member States have been audited, is addressed by the shift
to a mandatory auditing, foreseen in 2016. Overall, the IMO audits are appreciated
(amongst the respondents to the survey) and have been reported to result in the
upgrading of standards with the maritime administrations.

The Directive also introduced the certification of the national maritime authorities’
operational management system. Contrary to what was anticipated (by the 2005-ex-ante
Impact Assessment) the impact on costs has been limited. With some positive feedback of
some respondents of the survey on the certification, it was overall felt that it was too
early to evaluate its effects.

The ranking of the Member States on the Paris MoU list is considered an indicator for flag
State performance of Member States and, in general, points to their performance being
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very good. The few Member States which see their performance downgraded to the grey
list have been reporting on their progress to the European Commission.

The second specific objective relates to the improvement of transparency on fleet
performance. No implementation issues were identified by the respondents to the survey
in relation to this specific objective. Directive 2009/21/EC provides for rules on
transparency in general, as well as increased transparency on ship transfer from one to
another Member State. Overall, the availability of information on ships flying the flags of
Member States (Article 6), confirmed by the majority of the respondents, increases the
level of transparency.

The ex-ante Impact Assessment also foresaw that the obligation of Member States to sign
international conventions would improve the ranking of Member States on the Paris
MoU list. The obligation to ratify certain IMO Conventions was, however, not included in
the final text of the Directive. Instead, Member States agreed to a 2008 Declaration to
ratify certain IMO Conventions. This non-binding declaration resulted in a limited
number of ratifications by the Member States.

An issue of concern is the situation where a State makes use of secondary ship registers.
Directive 2009/21/EC does not apply to them and while secondary registers do not
necessarily have lower safety standards, they do leave a margin for the use of lower
social and labour norms.
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2.2 Preventing substandard shipping in EU waters – Port State
Control (Directive 2009/16/EC)

Where the flag State has the primary responsibility to safeguard against substandard
ships, port States can exercise jurisdiction on ships calling at their ports through the
control mechanism of Port State Control (PSC)89. PSC is a system of harmonised
inspection procedures targeting foreign ships calling at a Member State’s ports to check
the compliance of the ship with international rules on safety, prevention of pollution and
living and working conditions of seafarers, as well as the conformity of its equipment and
the training of its crew with international and EU rules90. The PSC system provides a
‘safety net’ to combat substandard ships in addition to the responsibility of the flag
States.

Directive 2009/16/EC (‘the PSC Directive’) 91 aims to safeguard the ‘effective control of
compliance with international standards by ships in EU ports and, thereby, to ensure that
ships sailing in EU waters have been appropriately constructed and
are adequately maintained’92. It introduces the annual inspection commitments for ships,
requiring all Member States to inspect all high priority ships (the so-called priority I
ships) and a given percentage of the total number of ships visiting Community ports
(based on the ‘fair share’ principle)93. EMSA plays a key role in the implementation of the
inspection system and is responsible for the monitoring of port State control at EU
level94. Directive 2009/16/EC recasts and reinforces Directive 95/21/EC of 19 June 1995
on port State control of shipping95, which foresaw the establishment of common criteria
(in compliance with the international agreements) for the control of ships by the port
State and harmonised inspection and detention procedures.

89 See Marten, B., Port State Jurisdiction and the Regulation of International Merchant Shipping,
Springer, 2013, p. 25 et seq. on the legal bases of port State control.
90 For an overview of the historical evolution of port State control within the European Union, see:
Vincent J.G. Power, “The Historical Evolution of European Union Shipping Law”, 38 Tulane
Maritime Law Journal 311 (2014).
91 This Directive is preceded by Council Directive 95/21/EC of 19 June 1995 concerning the
enforcement, in respect of shipping using Community ports and sailing in the waters under the
jurisdiction of the Member States, of international standards for ship safety, pollution prevention
and shipboard living and working conditions (port State control). This Directive builds on the 1982
Paris MoU.
92 http://www.emsa.europa.eu/implementation-tasks/port-state-control.html.
93 Article 5 of Directive 2009/16/EC.
94 Recital 10 to Directive 2009/16/EC provides that ‘EMSA should in particular contribute to the
development and implementation of the inspection database set up in accordance with this
Directive and of a harmonised Community scheme for the training and assessment of competences
of port State control inspectors by Member States’.
95 Council Directive 95/21/EC of 19 June 1995 on port State control of shipping, OJ L 157, 7.7.1995,
p. 1.
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The EU PSC regime is based on the structure of the Paris Memorandum of
Understanding on Port State Control (‘the Paris MoU’) aiming to ‘eliminate the operation
of substandard ships through a harmonised system of port State control’96. Since the
adoption of the Third Maritime Safety Package, Directive 2009/16/EC has been amended
by Directive 2013/38/EC following the entry into force of the Maritime Labour
Convention 2006 of the International Labour Organisation (ILO), setting out maritime
labour standards for all seafarers regardless of their nationality and the flag of the ships
on which they serve97.

2.2.1 Intervention logic
The intervention logic (see below and Annex I) provides the main objectives identified for
Directive 2009/16/EC. It covers the consolidated version of Directive 2009/16/EC prior
to the amendments introduced by Directive 2013/38/EC.

Directive 2009/16/EC – Port state control (consolidated version)

Objectives
Anticipated environmental, social and economic
effects

General
objective

 High quality of ships operating in
EU waters

 Increased compliance with
international Conventions

Impact  Reduce the number of
accidents and the number of
casualties

Specific
objectives

 Common criteria for control of
ships

 Effective and targeted inspection
system

Results
(Consequences)

 Reduction of substandard
ships in EU water

 Improvement of quality of
Port State Control
Administrations

 Improvement of quality of
checks

 Increased pressure on ships
Operational
objectives

 All ships calling at EU ports
regularly inspected

 All P1 ships calling at EU ports
more frequently inspected

 Higher quality of inspections
 Harmonisation of criteria and

procedures on detailed level
(access refusal / inspection and
detention/ complaint handling)

Output
(Actions)

 Inspections are carried out
for all ships calling at EU
ports

 More thorough inspections
for ships with a high-risk
profile and fewer inspection
for safe ships

 Establishment of a
Community scheme for the
training of inspectors

 Use of harmonised criteria
and procedures

96 https://www.parismou.org/about-us/organisation. For an extensive evaluation of the Paris
MoU, see: Ozcayir, O, The Use of Port State Control in the Maritime Industry and Application of
the Paris MoU, in: 14 Ocean and Coastal Law Journal 201 (2009); Bang. H-S, “Recommendations for
Policies on Port State Control and Port State Jurisdiction”, 44 Journal of Maritime Law and
Commerce 115 (2013).
97 Recital 5 of Directive 2013/38/EU of the European Parliament and of the Council of 12 August
2013 amending Directive 2009/16/EC on port State control. On the Maritime Labour Convention,
see: Christodoulou-Varotsi, I., Critical Review of the Consolidated Maritime Labour Convention
(2006) of the International Labour Organization: Limitations and Perspectives, 43 Journal of
Maritime Law and Commerce 467 (2012).

https://www.parismou.org/about-us/organisation
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The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)98 and whether or not any of these were foreseen.
The assessments below will mainly focus on two specific objectives

 Common criteria for the control of ships
 Effective and targeted inspection system

In order to gather information on the implementation and effects of the Flag States
Directive, a survey was carried out among all 28 Maritime Authorities of the Member
States as well as Norway and Iceland. In total 18 responses were received. In addition,
semi-structured interviews were held with the relevant stakeholder groups.

2.2.2 Common criteria for control of ships
The PSC Directive requires the establishment of common criteria for the control of ships
by the port State and the harmonisation of procedures on inspection and detention,
building upon the expertise and experience under the Paris MoU99. These criteria and
procedures regulate refusal of access to ships, reporting and handling of complaints. The
rationale of establishing common criteria is ‘to achieve a consistent effectiveness of
inspections in all ports within the EU, thereby drastically reducing the selective use of
certain ports of destination to avoid the net of proper control’100. With PSC being
considered one of the most effective tools to verify compliance of vessels with
international rules on safety, pollution prevention101 and working and living regulations
of seafarers102, it is key that these inspections are carried out in a harmonised manner103.
Only when criteria and procedures are harmonised, equivalent safety standards can be
ensured and distortion of competition can be avoided104. EMSA plays an important role
in ensuring harmonisation through its training programmes.

The 2005 ex-ante Impact Assessment expected that the harmonisation of inspections’
standards and procedure, the training of inspectors and the supervision of the work of
recognised organisations would ensure a consistent, high-quality and efficient treatment
of ships in EU ports – drastically reducing the selective use of ports with substandard

98 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
99 Article 1(b) of Directive 2009/16/EC.
100 Ehlers, P., Mann-Borgese, E. and R. Wolfrum (eds), Marine Issues. From a Scientific, Political and
Legal Perspective, Kluwer Law International, 2002, p. 42.
101 Bang, H-S., Is Port State Control an Effective Means to Combat Vessel-Source Pollution? An
Empirical Survey of the Practical Exercise by Port States of Their Powers of Control, in: 23
International Journal of Marine & Coastal Law 715 (2008).
102 Wilcox, N., A New Era for Seafarers”, 28 Maritime Risk International 14 (2014).
103 Norchi, C.H.,  The Public Order of Ports, in:14 Ocean and Coastal Law Journal 155 (2009);
Powell, E, Taming the Beast: How the International Legal Regime Creates and Contains
International Flags of Convenience, in: 19 Annual Survey of International and Comparative Law
263 (2013).
104 http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/visits-member-
states.html.

http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/visits-member-states.html
http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/visits-member-states.html
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controls. In this regard, it also foresaw an increased need for resources in some Member
States105. The implementation of a harmonised community scheme for the training and
assessment of competences of port State control inspectors was anticipated to have a cost
of EUR 750,000 for EMSA to set up a training programme and a running cost of EUR
195,000 per year. According to the ex-ante Impact Assessment, these costs were expected
to be compensated by a more than proportional reduction in national budgets for the
training of inspectors106.

The survey that was conducted for this study indicated that Member States have not had
any issues regarding the implementation of the common criteria for the control of ships.
This can be explained by the fact that the majority of the common criteria had already
been established through earlier EU instruments, such as the Directive's predecessor,
Council Directive 95/21/EC107. All respondents confirmed that, in their view, the
community scheme for the training of inspectors leads to a higher quality of inspections.
EMSA, on its part, noted that while the Port State Control Officers’108 (PSCOs)
professional level was satisfactory in most of the Member States they visited, not all of
them use the additional Distance Learning Programmes109.

2.2.3 Effective and targeted inspection system
A key element introduced by the PSC Directive is the New Inspection Regime (NIR)110.
The NIR is a risk-based targeting mechanism that rewards quality shipping with a
reduced inspection burden and concentrates the inspection efforts on ships that are
classified as high-risk. The NIR was initially developed by a task force led by the
European Commission – where EMSA played a major role - and further strengthened by
the European Parliament111. This led to the adoption of the PSC Directive (April 2009112)
and the adoption of the amendments to the Paris MOU (May 2010)113.

105 Impact Assessment SEC(2005)1499, Annex to COM(2005) 588 final, p. 14.
106 Ibid, 15.
107 ECJ cases have been brought by the Commission against Member States for failing to implement
Directive 95/21/EC, such as ECJ case C-315/98.
108 A Port State Control Officer carries out port State control. The PSCO ‘is a properly qualified
person, authorized to carry out port State control inspections in accordance with the Paris MoU, by
the Maritime Authority of the port State and acts under its responsibility’. More information
available at: https://www.parismou.org/about-us/psco.
109 Paris Memorandum of Understanding, Review of performance of Paris MoU Members,
Summary of visits to EU members in 2012-2013, 20 March 2014, p. 5.
110 Ozcayir, O., Tighter Rules under Port State Control, in:, 17 Journal of International Maritime Law
308 (2011); Fahey, M., Paris MoU New Inspection Regime - Aide-Memoire, in:, 371 Fairplay 34
(2011); Rakestraw, A., Open Oceans and Marine Debris: Solutions for the Ineffective Enforcement of
Marpol Annex V; in: 35 Hastings International and Comparative Law Review 383 (2012).
111 European Parliament, legislative resolution on the joint text approved by the Conciliation
Committee for a directive of the European Parliament and of the Council on port State control
(recast), 11 March 2009, PE-CONS 3721/2008 – C6-0044/2009 – 2005/0238(COD)
112 The Directive entered into force on 1 January 2011.
113 At its 43rd meeting (Dublin, 10-14 May 2010), the Port State Control Committee adopted the
proposed amendments of the Memorandum and the Annexes to reflect the incorporation of the
New Inspection Regime, which will enter into force on 1 January 2011, replacing the existing Port
State Control system.
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In a Nutshell
New Inspection Regime

The New Inspection Regime abandons the fixed 25% quota of inspections of ships calling at the ports of the
different Member States – which in many cases overburdened the shipping industry and the port State
control Authorities. This is replaced by a ‘shared commitment for the full coverage of inspecting all ships
visiting ports and anchorages in the Paris MoU region as a whole’114. The inspection targets are now based
on the ship risk profile (SRP) whereas under the previous regime Member States could decide to cover the
‘easy’ (or high quality) ships. The SRP is based on elements such as type and age of ship; number of
deficiencies; number of detentions; performance of ship’s flag; performance of the recognised organisation
(RO); performance of the company responsible for the International Safety Management (ISM)115.
Accordingly, ships are considered as High-risk Ships (HRS), Standard Risk Ships (SRS) and Low Risk Ships
(LRS). For ships with a low risk status, the inspection interval may be up to 36 months (whereas in the old
system a six month period applied to all ships). Standard risk ships also benefit from the new approach that
extends the inspection intervals up to 12 months. As a result of this new approach, the resources of the port
authorities can be directed to those ships with poor safety records; the High-risk Ships are subject to
mandatory expanded inspections every six months when they call at a Paris MoU port116.

Under the NIR, Member States are required to ‘comply with their annual inspection
commitment’, consisting of the inspection of ‘all Priority 1 ships calling at their ports and
anchorages’ and annually ‘a total number of inspections of Priority I and Priority II ships
[…] corresponding at least to their share of the total number of inspections to be carried
out annually within the Community and the Paris MoU region’117. The inspection share
of each Member State is based on the number of individual ships calling at its ports in
relation to the sum of the number of individual ships calling at ports of each State within
the Community and the Paris MoU region118.

The ex-ante Impact Assessment (2005) expected the application of the NIR to translate
into an overall lower number of ships being inspected: ships with a low priority rating
and a good safety record would need to be inspected less often and could shorten their
stopovers, which would lighten the burden on inspection authorities and simplify port
logistics. On the other hand, Priority I ships (having a high-risk profile) were anticipated
to be subject to more frequent and more thorough inspections119. Moreover, the targeted
nature of the NIR, in combination with the consistent application of sanctions (such as
detention, refusal of access and permanent refusal of access), was anticipated to result in
a higher number of ships being sanctioned in the short-term. The pressure on high-risk
ships should minimise unfair competition advantages for substandard vessels; protect
the commercial interest of users; and significantly reduce their number in the waters
under the jurisdiction of EU Member States. Finally, the number of deficiencies found
during inspections and the number of compensations for damages to property and
persons were expected to decrease gradually in the medium-term120.

114 The Paris MoU New Inspection Regime, Managing risk, DNV, available at:
http://www.dnv.com/binaries/1012-026%20brosjyre%20paris%20mou_web_tcm4-446253.pdf.
115 Annex I and II to Directive 2009/16/EC.
116 Port State Control, On course of safer shipping, Annual report 2011, Paris MoU. p. 5.
117 Article 5 of Directive 2009/16/EC.
118 Ibid.
119 See Impact Assessment SEC(2005)1499, Annex to COM(2005) 588 final, p. 4-5.
120 Ibid, 15-16.

http://www.dnv.com/binaries/1012-026 brosjyre paris mou_web_tcm4-446253.pdf


PE 536.331 53

 Member States’ inspection commitments
The data from the Paris MoU, consulted as part of our desk study, indicates that the
anticipated decrease in the overall number of inspections has indeed materialised since
the implementation of the NIR. Figure 4 presents the total number of inspections
conducted in the Paris MoU countries since 2004, where a significant decrease can be
observed since 2011, which corresponds to the entry into force of the NIR. It is noted that
the Paris MoU currently has 27 participating maritime organisations covering several EU
Member States and Canada, Iceland, Norway and the Russian Federation121.

Figure 4: Inspections conducted in Paris MoU countries since 2004

Source: Paris MoU, ‘Port State Control, Consolidating progress’. Annual report 2013

As a consequence of the entry into force of the NIR, the targeting of ships for inspection
has changed. Therefore, data before and after 2011 cannot be compared. The cut-off date
for inspection data to be included in the Annual Report 2013 was 15 January 2014.
Changes to inspection data after this date have not been taken into account.

Figure 5 shows the share of the inspection commitment each coastal Member State has
achieved since the implementation of the NIR in 2011. Data obtained from the Paris MoU
annual reports 2011, 2012 and 2013 show great variations in Member States’ fulfilment of
their inspection commitment.

Data has been compiled from statistical annexes of Paris MoU annual reports from 2011
to 2013. Statistical annexes presented the number of inspections completed in each
Member States compared to their commitment. In order to compare information between
Member States, the graph presents the share of inspection commitment each Member
State has achieved.

Figure 5 ranks Member States by their performance in 2013. As the data do not provide
for a distinction between Priority I and Priority II ships, or between over-burdened and

121 Available at: https://www.parismou.org/.

https://www.parismou.org/
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under-burdened States, they do not allow us to draw conclusions on Member States’
compliance with the PSC Directive. Figure 5 does however indicate that some Member
States are not achieving their share of inspections, especially in 2012 and 2013. This can be
partly explained by the implementation of the NIR. Certain Member States have seen
their inspection commitment grow between 2011 and 2012. In the case of under-burdened
States, it is also likely that they can be compliant with the Directive (100% of Priority 1
ships and 85% of Priority 2 ships) without achieving their commitment under the Paris
MoU regime. Difficulties to implement the NIR can also partly explain why some
Member States performed less well in the last years.

Figure 5: Share of inspection commitment achieved by Member States in 2011, 2012, 2013

Source: Paris MoU, Annual reports on Port State Control 2011, 2012, 2013

There is, however, insufficient data available to conclude that the decrease of the overall
number of inspections since 2011 is a result of quality shipping being awarded with
larger inspection intervals leading to a lower number of inspections being performed. For
example, it cannot be excluded that failures of Member States to comply with their
inspection commitments have led to fewer inspections.
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Also Figure 6 shows a decrease in initial inspections and an increase in expanded
inspections – indicating a shift to the inspection of high-risk ships.

Figure 6: Changes in the type of inspection under new and previous PSC regime

2009 2010 2011
Initial 11099 11567 5171
More detailed 11117 10520 10757
Expanded 1988 1952 3275
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Source: Report from the Commission to the European Parliament and the Council. Report assessing
the implementation and the measures taken according to the Directive 2009/16/EC on Port State
Control, 16 November 2012, COM(2012) 660 final, p. 14.

This trend is in accordance with the forecast provided in the ex-ante Impact Assessment
that ‘ships with a low priority rating and a good safety record’ would require fewer
inspections. The foreseen consequences for the authorities were that this would ‘lighten
the burden on inspection authorities122’. The ex-ante Impact Assessment, on the other
hand, warned of increased and more demanding inspections for ships with a high-risk
profile.

Respondents to the survey confirmed that the number of inspections they performed
decreased as a result of the implementation of the NIR, which also had an impact on cost.
The cost implications differ per Member State. The NIR produces two opposite effects in
terms of costs: a reduction of costs can occur as a result of a reduction in the number of
inspections, whereas on the other hand, Member States can face an increase in costs due
to the need to operate PSC outside of normal working hours and the transport of
inspectors to the required locations (which can be remote locations123). Only for those
Member States where the second effect was limited, cost-savings occurred as a result of
the NIR. For those Member States where the number of inspections have actually
increased, both of the cost effects described above would apply in the same - resource-
demanding - direction, and it is expected that costs have increased as a result of the NIR.
There are, however, no objective data available to confirm this.

122 Impact Assessment SEC(2005)1499, Annex to COM(2005) 588 final, p. 19.
123 Directive 2009/16/EC applies to any ship, and its crew, calling at a port of a Member State or at
an off-shore installation, or anchored off such a port or such an installation.
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 Priority I and Priority II inspections
For many Member States, the overall commitment has not changed or decreased between
2011 and 2013 (see Figure 6 above). When, however, the annual commitment remains
similar to previous years, it does not necessarily mean that the burden on their inspection
authority is the same or lower. This is because the number of inspections does not take
into account the distinction between Priority I and Priority II ships. This distinction is
particularly relevant for the so-called ‘over-burdened’ Member States, where the number
of Priority I calls exceeds the inspection share.

In a Nutshell
Fair Share Scheme

With the introduction of the NIR, the 25% quota for inspections for individual member States was replaced
by the requirement of all ships to undergo inspection – to which each Member State contributes a ‘fair
share’. The fair share scheme ‘takes account of individual ship calls in a Member State versus the individual
ship calls of all Member States124. The number of inspections to be carried out by national authorities (the
fair share) is based on the information from the THETIS database125.  The THETIS database supports the NIR
by indicating ‘which ships have priority for inspection and allows the results of the inspection to be
recorded. Via THETIS these reports are made available to all port State control authorities in the Community
and the Paris MoU’126.

An ‘over-burdened State’ has to inspect a number of Priority I ships at least equal to its
share and cannot miss more than 30% of Priority I ship inspections. If the number of
Priority I ships exceeds the Member State’s share by more than 30%, its overall inspection
target is higher127.  Figures for 2011 provided in the Commission report on the
implementation of the Directive128 suggest that this mainly resulted in increased pressure
on southern Member States that make up the most part of the ‘over-burdened States’. In
2011, this was particularly relevant for France, Greece, Ireland, Italy and Spain – as
illustrated in Table 3.

124 http://www.emsa.europa.eu/psc-main/new-inspection-regime.html.
125 Report from the Commission to the European Parliament and the Council. Report assessing the
implementation and the measures taken according to the Directive 2009/16/EC on Port State
Control, 16 November 2012, COM(2012) 660 final, p. 7.
126 http://www.emsa.europa.eu/psc-main/thetis.html.
127 Article 7(1) of the Port State Control Directive.
128 Report from the Commission to the European Parliament and the Council. Report assessing the
implementation and the measures taken according to the Directive 2009/16/EC on Port State
Control, 16 November 2012, COM(2012) 660 final.

http://www.emsa.europa.eu/psc-main/new-inspection-regime.html
http://www.emsa.europa.eu/psc-main/thetis.html
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Table 3: Commitment and inspections in accordance with Article 7(1) of Directive 2009/16/EC*
2011
Commitment

Calls
PI

PI
inspected

% PI not
inspected

Calls
PII

PII
inspected

% PII not
inspected

PI+PII
inspected

France 1305 1314 492 63% 2300 733 68% 1225
Greece 590 1469 656 55% 2836 334 88% 990
Ireland 268 562 81 86% 475 153 68% 234

Italy 1203 1464 1084 26% 3440 622 82% 1706
Spain 1960 2513 1216 52% 3537 511 86% 1727
Total 5326 7322 3529 52% 12588 2353 81% 5882

Source: Report from the Commission to the European Parliament and the Council. Report assessing
the implementation and the measures taken according to the Directive 2009/16/EC on Port State
Control, 16 November 2012, COM(2012) 660 final, p.13. The percentage of missed inspections
(provided in italics) is added to the Commission’s table.
* This table presents the PSC inspections of over-burdened States in 2011.

For ‘under-burdened States’ – where the total number of Priority I and Priority II calls is
less than the inspection share – the overall target has not changed in most cases. The
compliance rule – indicating that these Member States must inspect all Priority I ships
and at least 85% of Priority II ships129 - can favour Member States that have a particularly
low number of ship calls. Most ‘under-burdened’ Member States are northern Member
States, which suggests that the NIR changed the distribution of inspections in the EU and
increased the inspection targets in the South of Europe rather than in the North.

The transition to the NIR led to practical difficulties in performing all Priority I and
Priority II inspections. The respondents to the survey reported implementation
difficulties in the general functioning of the NIR: its targeted nature has translated into
the necessity to inspect ships outside of normal working hours, to dispatch Port State
Control Officers (PSCOs) to remote locations on short notice and to inspect ships with a
certain frequency rather than when they are in the port best suited to do that. The
majority of the respondents reported this as challenging.

Position of the European Parliament

During the legislative process130, the European Parliament introduced the possibility to postpone ship
inspections by a maximum of 15 days. The directive (Article 8 (1)) now reads: ‘A Member State may decide
to postpone the inspection of a Priority I ship in the following circumstances:
(a) if the inspection may be carried out at the next call of the ship in the same Member State, provided
that the ship does not call at any other port in the Community or the Paris MoU region in between and the
postponement is not more than 15 days; or
(b) if the inspection may be carried out in another port of call within the Community or the Paris MoU
region within 15 days, provided the State in which such port of call is located has agreed in advance to
perform the inspection.’

129 Article 7(2) of the Port State Control Directive.
130 European Parliament legislative resolution on the joint text approved by the Conciliation
Committee for a directive of the European Parliament and of the Council on port State control
(recast), 11 March 2009, PE-CONS 3721/2008 – C6-0044/2009 – 2005/0238(COD).



PE 536.331 58

The possibility to postpone ship inspections, together with early information on ship
arrival, partly alleviates this problem. However, in 2011 the use of the postponement
measure was still fairly limited131. Pre-arrival notifications by ships due for expanded
inspection should also allow port authorities to plan their resources. In this regard, EMSA
reported several cases of missing notifications, incomplete information as well as
Member States where all incoming ships provide a pre-arrival notification132.

 Other challenges in implementation
Respondents to the survey reported that they are faced with the need to increase and
significantly re-organise their resources and personnel, which at least in one case implied
a renegotiation of collective agreements with PSCOs in order to conduct at least 20% of
inspections during weekends, holidays and nights. Two respondents considered these
inspections to be less effective or more dangerous for their personnel. EMSA considers
this service to be necessary and concluded that in the period 2011-2012 not every Member
State provided such service133. The 2005 ex-ante Impact Assessment had explicitly
foreseen the reduction of the selective use of ports with substandard controls and the
increased need for resources in some Member States134, but also anticipated port logistics
to be simplified as a result of the reduced burden on inspection authorities135.

The survey responses highlighted the required reaction of the maritime authorities to the
constant changes in ship risk profiles as another issue requiring a high level of flexibility.
A ship’s risk profile is recalculated on a daily basis ‘taking into account changes in the
more dynamic parameters such as age, the 36 month history and company
performance’136. Some respondents note that the ‘company performance’ component can
be subject to changes at very short notice (for example, when changes in ownership lead
to the revision of risk profile), triggering the need to inspect vessels that may be about to
leave the port. This leads to organisational challenges.

EMSA’s visits to EU Member States in 2012 and 2013 seem to confirm overall difficulties
in achieving inspection commitments: nine out of 11 Member States had difficulties
complying with their inspection commitment during the first year of implementation
(2011) and two out of six experienced similar difficulties in 2012137. Furthermore, EMSA
found that a considerable number of expanded inspections did not include a full report
and that some Member States did not comply with the banning provision in 2012138.

131 Paris Memorandum of Understanding, Review of performance of Paris MoU Members,
Summary of visits to EU members in 2012-2013, 20 March 2014, p. 2.
132 Ibid, p. 3.
133 Ibid. p. 5.
134 Impact Assessment SEC(2005)1499, Annex to COM(2005) 588 final, p. 14.
135 Ibid, p. 4-5.
136 https://www.parismou.org/inspections-risk/ship-risk-profile.
137 Paris Memorandum of Understanding, Review of performance of Paris MoU Members,
Summary of visits to EU members in 2012-2013, 20 March 2014, p. 2.
138 Ibid.

https://www.parismou.org/inspections-risk/ship-risk-profile
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Another practical issue that can be concluded from the survey is the treatment of ro-ro
vessels139 that fall under Directive 1999/35/EC. These vessels are already submitted to bi-
annual inspections, which according to recital 22 of Directive 2009/16/EC should count
towards the fulfilment of the inspection quota allocated under the NIR. However,
precisely because they are inspected so often, these ships are mostly classified as ‘no
priority’ and therefore not counted. It can be concluded that this results in increased
pressure on the inspection authorities, as the resources and time used for these
inspections are not reflected as fulfilling their commitment.

It was anticipated by the 2005 ex-ante Impact Assessment that a consistent application of
sanctions would contribute to a higher number of ships being sanctioned in the short-
term – leading to increased pressure on substandard ships. The respondents to the survey
did not report on the corrective measures implemented by the Member States to deal
with deficiencies and the application of the penalty system. However, some of the
respondents confirmed an increased rate of detention and banning of ships, consistent
with data from the 2012 Annual Report of the Paris MoU – with 2013 being the third year
that the average detention rate has increased140. This could be interpreted as a sign that
the NIR is taking shape and the inspections are indeed targeting and sanctioning high-
risk ships. The average detention rate141 of 3.78% in 2013 in comparison to rates of 3.65%
in 2012 and 3.61% in 2011 indicate this.

Figure 7: Average detention rate in Paris MoU countries

3,00%
3,20%
3,40%
3,60%
3,80%
4,00%

2011 2012 2013

Source: Paris MoU annual report 2013

139 Roll-on/roll-off vessels are ships designed to carry wheeled cargo.
140 Paris MoU, Port State Control, Taking Port State Control to the Next Level, Annual Report 2013,
p. 18.
141 Detention rates are expressed as a percentage of the number of inspections, rather than the
number of individual ships inspected to take account of the fact that some ships are detained more
than once a year (Paris MoU, Annual Report 2013, p. 18).
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 Overall feedback on the implementation of the NIR
Respondents to the survey agreed that the establishment of the NIR led to less frequent
inspections of safe ships. The majority also agreed that ships with a high-risk profile are
being inspected more thoroughly, through expanded or in-depth inspections. Some
respondents underlined the key role played by THETIS and RuleCheck142 in bringing
about these effects. Most respondents consider that inspections are indeed carried out for
all ships calling at EU ports. The few respondents who did not agree, nevertheless
pointed out that the principle of inspecting all ships is well established; however, some
ships can escape PSC inspection due to the difficulties some ports experience in dealing
with the high number of calls or the need to inspect a vessel at very short notice.

Overall, the maritime authorities that participated in the survey and interviewed
stakeholders agree that, although some implementation problems exist, the NIR has
made PSC more effective. The majority of the respondents generally held a positive view
of the NIR and recognised the merits of a risk-based approach to inspections, explaining
it allowed them to focus their resources on substandard ships, which for some of them
led to a reduction of the overall number of inspections and a more efficient use of
personnel. One respondent mentioned that since the Directive came into force, the
follow-up on information regarding possible violations and inspections improved,
allowing them to investigate or confirm claims. The shipping industry and shipmasters
agreed that the most relevant aspect of the NIR is the prioritisation of inspection that
reduces the burden on quality ships. The implementation of the NIR through the Paris
MoU was also regarded as an improvement as it harmonises the inspection targets
beyond the EU.

2.2.4 The role and expertise of EMSA
The European Maritime Safety Agency (EMSA) monitors port State control at EU level,
which involves the assessment of the PSC inspection system in Member States, and data
collection and analysis on vessels calling at EU ports and ship inspections143. EMSA visits
the Maritime Administrations of the Member States and their ports to verify the
implementation of PSC rules and procedures within the European Union. In 2007, EMSA
completed the first full cycle of inspection visits with the purpose of monitoring the
functioning of the PSC regime. EMSA continued to monitor follow-up actions relating to
non-compliance recorded during the first cycle of visits. This monitoring process took
place from 2008 to 2010. In 2012, the Commission requested EMSA to monitor the
implementation of Directive 2009/16/EC by undertaking four to six visits to Member
States per year144.

142 RuleCheck is a database which enables ship inspections to be undertaken more efficiently by
clearly showing the different rules that apply to a selected ship
143 Chapman, L., Back to Safety School, in: 23 Maritime Risk International 8 (2009); Nengye, L. and
Maes, F., The European Union’s Role in the Prevention of Vessel-Source Pollution and its Internal
Influence, in: 15 Journal of International Maritime Law 411 (2009).
144 http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/visits-member-
states.html.

http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/visits-member-states.html
http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/visits-member-states.html
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EMSA supports Member States by providing information relevant to PSC activities and
training courses for Port State Control Officers (PSCOs). In particular, EMSA’s work
consists of managing the information system THETIS and the database of supporting
documents for PSC activities RuleCheck, developing a ‘Harmonized Community
Scheme’ for the training and assessment of competences of port State control by Member
States, and organising training and distance learning programmes for PSCOs. Finally,
EMSA regularly assists the Commission in data collection and publication145.

EMSA’s role in the implementation of the Third Maritime Safety Package

Port State control

 Monitoring port State control at EU level:
 Assessment of the functioning of the port State inspection systems set up

by individual EU members: four to six inspections of Member State
administrations and their ports to verify the implementation of PSC rules
and procedures. Assistance to the Commission in preparing
implementation review

 Comprehensive analysis of global statistics relating to vessels calling at EU
ports

 Analysis of data on individual ship inspections

 Providing technical assistance to the Commission and Member States
 Managing the information system THETIS
 Organising the training of port State control officers and developing tools such

as e-learning
 Providing assistance in implementing the refusal of access measure and

updating the EU list of banned ships

EMSA’s role in the implementation of Directive 2009/16/EC has been widely
appreciated: all respondents to our survey value EMSAs support as ‘somewhat useful’ or
‘very useful’. The respondents were particularly positive in their assessment of the effects
on the competence and skill level of PSCOs; at least four respondents mentioned the key
role played by EMSA training in this regard. The majority of the respondents consider
the supporting role of EMSA useful in the implementation of the PSC Directive. The
THETIS database and its management were most mentioned by Member State authorities
when asked where EMSA’s expertise is of added value. THETIS was referred to by one
respondent to be key in implementing the risk based inspection system as well as its
direct outputs (fewer inspections for safe ships and more thorough inspections for ships
with a high-risk profile). THETIS was also mentioned as a useful tool to monitor progress
towards the country’s target quota of inspections.

EMSA reported that most of the inspections recorded on THETIS were validated on time,
although a considerable number of late reports exist in all Member States146. Maritime
authorities were found to have not always inserted data on Estimated Time of Arrival

145 EMSA, Port State Control: http://www.emsa.europa.eu/implementation-tasks/port-state-
control.html.
146 Paris Memorandum of Understanding, Review of performance of Paris MoU Members,
Summary of visits to EU members in 2012-2013, 20 March 2014, p. 4.

http://www.emsa.europa.eu/implementation-tasks/port-state-control.html
http://www.emsa.europa.eu/implementation-tasks/port-state-control.html
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and Departure, although this was increasingly rare in 2013147. EMSA also identified a
number of incidents in which Member States had not updated the information on
THETIS, which is necessary to the performance of additional inspections148.

As part of our survey, respondents were asked to provide suggestions on how EMSA
could improve their support to the Member States in the implementation of this
Directive. These suggestions included taking a more proactive approach on the part of
EMSA by bringing forward options for improvement in the (implementation of) the
Directive to the Commission; focusing on the overall purpose rather than on
administrative details, i.e. to move away from an evaluative perspective and adopt a
smarter, flexible approach; to update and maintain THETIS outside normal working
hours; and to improve links on THETIS.

2.2.5 Survey results
Analysing the medium to long-term results of this Directive may be premature: the
implementation period has been relatively short and Member States are still in the
process of adjusting to the change. However, as shown in Figure 8 the assessment of
results led to an overall positive feedback: most respondents agreed the results were as
expected by the ex-ante Impact Assessment or better.

Figure 9 shows that survey respondents provided a relatively positive review when
asked whether the outputs set out in the 2005 ex-ante Impact Assessment occurred. All
respondents agreed that there are now fewer inspections for safe ships and that a
Community scheme for the training of inspectors has been put in place. Most
respondents share the opinion that inspections are now more thorough for ships with a
high-risk profile and that all ships calling at EU ports are inspected.

Figure 8: Has Directive 2009/16/EC resulted in these outputs?

147 Ibid. p. 4.
148 Ibid. p. 3.

0% 20% 40% 60% 80% 100%

Inspections are carried out for all ships calling at
EU ports

Fewer inspection for safe ships

More thorough inspections for ships with a
high-risk profile

Establishment of a Community scheme for the
training of inspectors

Yes No
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Figure 9: To what extent has Directive 2009/16/EC produced these results?

Source: Milieu questionnaire to Maritime Authorities

2.2.6 Conclusions
With the exercise of jurisdiction on foreign ships calling at their port - through a system
of harmonised inspection procedures – port States have a very strong instrument
available to ensure compliance of ships with international rules on safety, prevention of
pollution and living and working conditions of seafarers. Two key specific objectives of
the PSC Directive that have been assessed in this section are (1) the establishment of
common criteria for the control of ships and (2) the establishment of an effective and
targeted inspection system.

For the establishment of common criteria and procedures for the control of ships, no
implementation issues were identified. The fact that the majority of the common criteria
had already been established through earlier EU instruments might be a reason for this.
All surveyed Member States agreed that the community scheme for the training of
inspectors ensures a high quality of inspections.

The development of an effective and targeted inspection system is expected to lead – in
the long-term - to a reduction of substandard shipping. The NIR provides for a targeting
system in which the ranking of companies according to their PSC performance plays an
important role and quality shipping is rewarded, whereas ships with a poor performance
are subject to increased control and sanctions. Overall, respondents to the survey agreed
that the establishment of the NIR led to less frequent inspections of safe ships; while the
majority also agreed that ships with a high-risk profile are being inspected more
thoroughly. Overall, there is insufficient data available to conclude that the decrease of
the overall number of inspections since 2011 is a consequence of the NIR system. For
example – it cannot be excluded that a lower number of ships have been inspected as a
result of failures of Member States to comply with the inspection commitments.
However, with inspection obligations mainly being based on the ship-risk profile,
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selection schemes, a fair share scheme and harmonised inspection schemes and
procedures, the NIR provides for a stricter enforcement towards substandard shipping.

Although it was anticipated that Priority I ships (having a high-risk profile) would be
subject to more frequent and more thorough inspections, data available for 2011 (the first
year of implementing the NIR) show serious problems in Member States’ compliance
with the annual inspection commitment.

Especially in relation to the Article 7(1) inspections – where the total number of PI calls
exceeds the Member State’s inspection share and not more than 30% of PI ships calling at
their ports can be missed for inspection – serious discrepancies appear between PI calls
and inspections. No data on compliance with the annual inspection commitment are
publically available for years after 2011 – therefore no conclusions can be drawn on
whether this trend continues. The data available for 2011 as such, however, are
sufficiently serious to flag this as an issue of priority. A related overall conclusion could
be that – if data over 2012 and 2013 would indeed confirm this to be a trend that
continues – earlier publication of the data might be useful to facilitate a faster follow-up,
or at least it would significantly improve transparency.

A practical challenge within the implementation process – affecting the inspection
commitment - that was highlighted by the respondents to our survey, regards the need of
their organisations to adapt to flexible inspection requirements (such as working during
nights and weekends) in order to respond to calls for inspection.

EMSA’s role in the implementation of Directive 2009/16/EC has been widely
appreciated by the respondents to our survey – with specific reference by the
respondents to the competence and skill level of the Port State Control Officers. Overall,
the NIR deals with highly complex issues, both from a technical and a political point of
view – EMSA’s steady management of this process can be considered a significant
achievement.
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2.3 Common rules and standards for ship inspection and survey
organisations (Directive 2009/15/EC and Regulation 391/2009

Flag States are responsible for ensuring that the ships under their flag comply with the
international safety standards. All EU Member States delegate part of their flag State
activities to recognised organisations (ROs, which are classification societies recognised
by the EU). Classification societies are organisations that ‘develop and apply technical
standards to the design, construction and assessment of ships (and other marine facilities)
and which carry out survey work on ships’. Of the approximately 86 classification
societies listed in the Global Integrated Shipping Information System (GISIS) database of
IMO149, currently eleven150 are officially recognised by the EU.

The International Convention for the Safety of Life at Sea (SOLAS Convention) provides
the legal basis for the delegation of surveys, inspections and issuance of certificates to
classification societies, giving right to national administrations to ‘entrust the inspections
and surveys either to surveyors nominated for the purpose or to organisations recognised
by it’151. Similar provisions exist in MARPOL, the Load Lines and TONNAGE and
Conventions as well as in the 1996 amendments to the SOLAS Convention152.

Minimum standards for recognised organisations have been defined by the International
Maritime Organisation (IMO). The delegation of authority to an RO shall meet the
minimum standards, set out in resolutions A.739(18), and A.789(19)153. Beyond these
minimum requirements, Regulation 391/2009 and Directive 2009/15/EC aim at
establishing a supervision system of recognised organisations in the EU.

Directive 2009/15/EC154 regulates in particular the working relationship between
Competent Authorities and their recognised organisations. Regulation 391/2009
establishes rules to be followed by classification societies to be granted the right to
operate in the EU as recognised organisations. Regarding classification work, Regulation
391/2009 tackles especially the issue of mutual recognition of safety standards between
classification societies, with the aim of ensuring that all classification societies apply the
same level of safety standards.

149 Available at: https://gisis.imo.org/Public/Default.aspx.
150 The EU ROs initially comprised of a group of 12 classification societies. There are now 11 due to
the merger of DNV and GL, the resignation of RINAVE, and the recognition of the Croatian
Registry of Shipping in May 2014. EU ROs are: American Bureau of Shipping (ABS), Bureau Veritas
(BV), China Classification Society (CCS), DNV GL, Korean Register of Shipping (KRS or KR),
Lloyds Register( LR), Nippon Kaiji Kyokai (NK or ClassNK), Polish Register of Shipping (PRS),
Registro Italiano Navale (RINA), Russian Maritime Register of Shipping (RS).
151 SOLAS Convention, Part B: Surveys and Certificates, Regulation 6 Inspection and Survey.
152 SOLAS II-1/3-1 was introduced in 1996 and requires ships to be designed, constructed and
maintained in compliance with structural requirements of a recognised classification society or
with applicable requirements by the Administration.
153 IMO, Specifications on the survey and certification functions of Recognised Organisations acting
on behalf of the administration. Resolution A.789(19) adopted on 23 November 1995.
154 Directive 2009/15/EC is preceded by Directives 2001/105/EC (amending Directive 94/57/EC)
and Directive 94/57/EC on common rules and standards for ship inspection and survey
organisations and for the relevant activities of maritime administrations.

https://gisis.imo.org/Public/Default.aspx
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In a Nutshell
Classification Societies and Recognised Organisations

A classification society provides classification and statutory services to the maritime industry and regulatory
bodies regarding maritime safety and pollution. It verifies the ‘structural strength and integrity of essential
parts of the ship’s hull and its appendages, and the reliability and function of the propulsion and steering
systems, power generation and auxiliary systems which have been built into the ship in order to maintain
essential services on board’155 according to their own technical standards.

Classification societies also have a statutory role. They can verify compliance with international or national
statutory requirements and issue certificates on behalf of a flag administration. The SOLAS Convention and
other international Conventions allow flag administration to delegate the inspection and the issuance of
certificates to ‘recognised organisations’ (ROs) - classification societies complying with minimum
requirements set in IMO Resolution A.739(18)156.

ROs can be authorised by a flag State to carry out surveys required as appropriate by IMO instruments and
issue or renew certificates. ROs are empowered to request repairs to ship, and carry out inspections and
surveys if requested by the appropriate authorities of a port State. When deficiencies are found, ROs shall
immediately ensure that corrective action is taken. ROs can also be authorised by administrations to verify a
safety management system to a company or a ship157.

155 IACS, ‘Classification societies – what, why and how?’, 2011, available at:
http://www.iacs.org.uk/document/public/explained/class_whatwhy&how.pdf.
156 IMO, Guidelines for the authorisation of organisations acting on behalf of the administration.
Resolution A.739(18), adopted on 4 November 1993.
157 EMSA, SAFEMED III Seminar on Flag State Implementation, 10 - 13 December 2013, Lisbon.
Presentation by EMSA on ‘The IMO resolutions and ROs’.

http://www.iacs.org.uk/document/public/explained/class_whatwhy&how.pdf
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2.3.1 Intervention logic
The intervention logic (see below and Annex I) provides the main objectives identified for
Directive 2009/15/EC and Regulation 391/2009.

Directive 2009/15/EC – Ship inspections and survey organisations
Regulation 391/2009 – Common rules and standards for ship inspection and survey organisation

Objectives
Anticipated environmental, social and economic
effects

General
objective

 Safety and pollution prevention
at sea

Impact  Reduce the number of
accidents and incidents, and
the number of casualties at
sea

Specific
objectives

 Establishing an effective and
uniform supervision of ROs

 Ensuring a minimum common
safety standard among ROs
(mutual recognition)

Results
(Consequences)

 Application of the most
stringent technical standards

 Mutual recognition of marine
equipment

Operational
objectives

 Uniform rules for MS in their
relationship with classification
societies

 Performance criteria and
internal management system for
recognition of classification
societies

Output
(Actions)

 Independent quality
assessment and certification
entities established by all ROs

 Increased accountability of
ROs

In order to gather information on the implementation and effects of Directive
2009/15/EC and Regulation 391/2009, a survey was carried out among all Maritime
Authorities of the Member States. From all 28 Member States and Norway and Iceland,
18 responses were received158. In addition, semi-structured interviews were held with the
relevant stakeholder groups.

The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)159 and whether or not any of these were foreseen.
The assessments below will focus mainly on two specific objectives:

 Establishing an effective and uniform supervision of ROs
 Ensuring a minimum common safety standard among ROs (mutual recognition)

158 See Section 1.6 in Chapter 1. From the respondents, three were landlocked States and four did
not complete the questions on accident investigation.
159 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
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Position of the European Parliament

The European Parliament had proposed various measures to strengthen the Directive, including: the
recognition of equivalent legal safeguards and judicial protection to ROs acting on behalf of the State
authorities; rules to apply in the event of the suspension of an RO on the part of a Member State; and
provisions to monitor the quality of ROs160. Only the latter provision was included in Regulation 391/2009, in
a somewhat milder form, in Article 11:

1. Recognised organisations shall be set up by 17 June 2011 and maintain an independent quality
assessment and certification entity in accordance with the applicable international quality standards
where the relevant professional associations working in the shipping industry may participate in an
advisory capacity.

2. The quality assessment and certification entity shall carry out the following tasks:
(a) Frequent and regular assessment of the quality management systems of recognised

organisations, in accordance with the ISO 9001 quality standard criteria
(b) certification of the quality management systems of recognised organisations, including

organisations for which recognition has been requested
(c) issue of interpretations of internationally recognised quality management standards, in particular

to take account of the specific features of the nature and obligations of recognised organisations
(d) adoption of individual and collective recommendations for the improvement of recognised

organisations’ processes and internal control mechanisms.

2.3.2 Establishment of effective and uniform supervision of
Recognised Organisations

Directive 2009/15/EC establishes measures to be followed by the Member States in their
relationship with organisations entrusted with the inspection, survey and certification of
ships for compliance with the international conventions on safety at sea and prevention
of marine pollution’161. Two aspects, discussed below, within the establishment of an
effective and uniform supervision of the ROs, include the formalised working
relationship between the Member State and the RO as well as a monitoring process.

2.3.2.1 Written agreement between Member States and Recognised
Organisations

Directive 2009/15/EC underlines that the ‘tight involvement of the national
administrations in ship surveys and in the issue of the related certificates is necessary to
ensure full compliance with the international safety rules’, which is also the case if
Member States rely upon recognised organisations - which are not part of their
administration - for carrying out statutory duties162. The Directive therefore requires
Member States to set out a ‘working relationship’ between their Competent
Administrations and the ROs acting on their behalf.

160 European Parliament, legislative resolution on the joint text approved by the Conciliation
Committee for a directive of the European Parliament and of the Council on common rules and
standards for ship inspection and survey organisations and for the relevant activities of maritime
administrations (recast), 11 March 2009, PE-CONS 3719/2008 – C6-0042/2009 – 2005/0237A(COD).
161 Article 1 of Directive 2009/15/EC.
162 Recital 15 to Directive 2009/15/EC.
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This working relationship must take the form of a formalised written agreement, setting
out duties and functions exercised by ROs, and financial liability163. The Directive also
provides Member States the option to suspend or withdraw the authorisation for an RO if
it considers that it does not meet the conditions to fulfil its duties and cannot carry out its
tasks164.

Overall, Member States comply with this requirement: most Member States reported to
EMSA that they have a written agreement in place with their recognised organisations;
no information was available for Bulgaria, Spain and Portugal165.

2.3.2.2 Monitoring of Recognised Organisations
Directive 2009/15/EC and Regulation 391/2009 create a ‘monitoring chain’ of recognised
organisations166. Flag States control the application of their agreement with the
authorised recognised organisations and national requirements; whereas EMSA, on
behalf of the EU Commission, controls the application of the requirements of the RO
Regulation. Thirdly, an internal quality management system is set up. The Accredited
Certification Bodies control the application of the ISO 9001 certification; the International
Association of Classification Societies (IACS) Quality Committee controls the application
of IACS membership requirements for IACS members; the recognised organisation’s
Entity for the Quality Assessment and Certification of Organisations Recognised by the
European Union (QACE) controls the application of IACS quality management system
requirements and the ISO 17020 requirements.

 Monitoring by flag States
The Directive establishes the duty of flag State authorities to monitor ROs acting on their
behalf and to report on the results to other Member States and the Commission167.
Member States also have the duty to report to the Commission and other Member States
when the Competent Authority notices that an RO does not fulfil requirements of
international conventions. In 2011, EMSA has undertaken a cycle of visits of Member
States in relation to relevant activities of Maritime Administrations under Directive
2009/15/EC and does not plan further visits168.

163 Article 5 of Directive 2009/15/EC.
164 Article 8 of Directive 2009/15/EC.
165 Overview of the maritime administrations working with EMSA, updated on 19 September 2014:
https://extranet.emsa.europa.eu/cnta/.
166 EMSA, SAFEMED III Seminar on Flag State Implementation, 10 - 13 December 2013, Lisbon.
Presentation by the Danish Maritime Authority, ‘Monitoring ROs by the Flag State, three Member
States experiences’.
167 Article 8 of Directive 2009/15/EC.
168 EMSA, ‘Assessment of Recognised Organisations’: http://emsa.europa.eu/implementation-
tasks/visits-and-inspections/assessment-of-classification-societies.html. EMSA does not provide a
reason on its website why no further visits are planned.

https://extranet.emsa.europa.eu/cnta/
http://emsa.europa.eu/implementation-tasks/visits-and-inspections/assessment-of-classification-societies.html
http://emsa.europa.eu/implementation-tasks/visits-and-inspections/assessment-of-classification-societies.html
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Example: Monitoring of Recognised Organisations in Member States:
the United Kingdom, Denmark, the Netherlands169

Some Member States have a risk-based approach to monitoring, based on PSC inspection results (number
of deficiencies and detentions). In the UK, monitoring is essentially based on the statistical analysis of each
RO fleet. Several risks indicators are calculated for each RO’s fleet, which result in the ranking of ROs per
average risk exposure.

In Denmark, the monitoring of recognised organisations is also mostly based on the statistical analysis of
fleets (number of vessels surveyed by each ROs, deficiencies and detentions), and flag State survey on
board, but also on other factors such as complaints from ship owners, and information from EMSA and
other Member States. For instance, if a ship is detained or more than five deficiencies linked to ROs’ surveys
are found, the PSC team will check certificates and issue a report to the RO Relations Team in the
administration, which decides on further supervision (meeting, audit etc…).

This approach is usually based on a tiered system composed of:
 Vertical contract audits or ‘reality check’: audit of a survey type for each RO on board of ships. In the

UK and in the Netherlands, the risk analysis is used to determine which survey type to audit for each
RO. In Denmark, to the extent that it is possible, RO monitoring on board is carried out in connection
with all flag state surveys or audits of ships.

 Monitoring of files and records: visits to ROs offices, review of procedures and technical files’ review.
 Regular meetings with ROs: The Danish administration sets up an annual meeting with all ROs to

discuss issues of common interest and an annual individual meeting with each RO and produces an
annual status reports from each RO. The annual status report is a part of a biennial report to the
Commission and to other Member States (as laid down in Article 9).

According to the ex-ante Impact Assessment, better supervision of ROs was expected to
increase the overall number of inspections being carried out, which in turn would mean
ROs would incur additional costs and employ more personnel170. However, only a few of
the survey respondents reported an increase in the share of inspections carried out by
recognised organisations as a result of the implementation of Directive 2009/15/EC.
Furthermore, a few respondents reported that they improved the efficiency of ROs
monitoring as a result of the implementation of the Directive – shifting their focus on risk
assessment and simplifying procedures in order not to duplicate EMSA’s work.

169 EMSA, SAFEMED III Seminar on Flag State Implementation, 10 - 13 December 2013, Lisbon.
Presentation by the Danish Maritime Authority, ‘Monitoring ROs by the Flag State, three Member
States experiences’.
170 Impact Assessment SEC(2005)1498, Annex to COM(2005) 587 final, p.18.
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 Monitoring by EMSA
Regulation (EC) No 391/2009 requires that the Commission carries out an assessment of
each RO at least every two years171. Since 2011, EMSA has been carrying out these
inspections, reporting on whether ROs respect requirements and criteria for recognition.
Visits organised by EMSA, cover head offices of ROs and selected regional, field and site
offices, as well as visits to ships to check the performance of ROs172. In 2011 and 2012 the
visits focused on assessing RO’s Quality Management Systems and on verifying the
proper implementation of statutory and technical requirements173.  In 2013, EMSA carried
out 21 such visits174. Currently (2014), EMSA is prioritising inspections, subjecting some
ROs to more detailed scrutiny in case their past performance or other factors point to a
higher risk profile175. A designated unit within EMSA assesses these inspections
horizontally.

EMSA’s support was appreciated by most respondents, which acknowledged that its
activities took on some of the burden previously carried by Member States. Furthermore,
EMSA’s reports provide an overview of the situation and discuss relevant common
issues. On the other hand, some Member States would like to see an increase in the
information provided by EMSA, especially with regards to their findings on the
functioning of ROs.

Figure 10: Do you consider the supporting role of EMSA in the implementation of this
Directive?

Source: Milieu questionnaire to Maritime Authorities

171 Article 8 of Regulation (EC) No 391/2009.
172 EMSA, Assessment of Recognised Organisations:
http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/assessment-of-
classification-societies.html.
173 EMSA, Annual Report 2011 and Annual Report 2012. p. 18 http://emsa.europa.eu/emsa-
documents/latest/77-publications/1836-annual-report-2012.html.
174 EMSA Work programme 2014, p. 16 http://www.emsa.europa.eu/emsa-documents/latest/77-
publications/2009-work-programme-2014.html.
175 Ibid.

http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/assessment-of-classification-societies.html
http://www.emsa.europa.eu/implementation-tasks/visits-and-inspections/assessment-of-classification-societies.html


PE 536.331 72

 Sanctions to recognised organisations
Article 6 and 7 of Regulation 391/2009 empower the Commission to impose fines on
recognised organisations or to withdraw their recognition for failing to implement the
minimum standards laid out in the regulation. These articles have recently been
developed by Regulation 788/2014 laying down detailed rules for the imposition of
sanctions. Interviewed stakeholders have responded critically and express concern that
this might introduce a disproportionate risk and unpredictability which might lead the
ROs to be forced to choose between working for global flag States including the EU, or
only for non-EU flag States.

 Establishment of a quality management system
Regulation 391/2009 requires recognised organisations to ‘set up and maintain an
independent quality assessment and certification entity’ independent of commercial
interest176. According to Article 11 of the Regulation the independent quality assessment
and certification entity should be set up by June 2011. In response, recognised
organisations founded QACE, ‘the entity for the Quality Assessment and Certification of
Organisations Recognised by the European Union’ in November 2010. QACE conducts
assessments of the audits and certifications carried out by independent Accredited
Certification Bodies (ACBs) contracted by the ROs, on the basis of requirements of ISO
9001 and internationally recognised quality standards for ROs, such as IACS Quality
System Certification Scheme (QSCS)177. However, EU ROs, which are all members of
IACS, were already subject to the IACS Quality System Certification Scheme prior to the
implementation of the Regulation. The requirements of Article 11 therefore duplicate the
existing quality control system: classification societies consider this as imposing
additional costs while bringing limited benefits.

Overall, the obligation to monitor the functioning of the recognised organisations is well
established at the different levels. Information and lessons learned are shared amongst
Member States and EMSA in order to further develop the monitoring processes and their
efficiency.

2.3.3 Mutual recognition
Article 10 of Regulation 391/2009 requires the recognised organisations to ‘consult with
each other periodically with a view to maintaining equivalence and aiming for
harmonisation of their rules and procedures and the implementation thereof’. It further
requires that recognised organisations ‘agree on the technical and procedural conditions
under which they will mutually recognise the class certificates for materials, equipment
and components based on equivalent standards, taking the most demanding and
rigorous standards as the reference’178.

176 Article 11 of Regulation 391/2009.
177 QACE website : http://qace.co/.
178 Article 10 of Regulation 391/2009.

http://qace.co/
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This EU Regulation goes beyond the statutory requirements as governed by IMO
Conventions, as it is applied in the context of classification. The Regulation directly
impacts the classification process by requiring classification societies recognised at EU
level to harmonise technical requirements for equipment that would not normally be
subject to regulatory requirements179.

2.3.3.1 Implementation of the requirements of mutual recognition

With mutual recognition being a new concept, it initially raised several questions. While
it has potential consequences on maritime safety, it also has a range of economic
implications for different stakeholders. In particular, interviewed stakeholders mentioned
potential issues with the new distribution of roles and tasks that were previously fulfilled
by the vessel’s classification society and can now be shared between several parties. This
is one of the main reasons why interviewed stakeholders are divided on the benefits of
mutual recognition. Several interviewees questioned the mere concept of mutual
recognition, and expressed concerns that fragmentation of the survey, certification and
storage of technical records permitted by mutual recognition could potentially
undermine maritime safety. It was underlined that classification societies should have the
fullest knowledge possible regarding equipment and safety arrangements on ships they
certify to guarantee the highest level of safety. In their views, mutual recognition could
result in different equipment of a ship being certified by several classification societies
without a full verification of how devices interact together. Stakeholders also expressed
concerns that individual classification societies would no longer be able to refuse
certification from EU recognised classification societies that they are not satisfied with.

Different stakeholder groups interviewed mentioned that several of their decisions are
based on the trust they have in classification societies and their class rules. Ship owners
have mentioned in particular that they appoint a classification society based on their trust
in the organisation’s competences and might not have the same confidence in a
classification society whose procedures are unknown to them. Flag State administrations
have expressed similar concerns as they grant authorisations to ROs based on their
relevant Class Rules. Insurers indicated that trust in classification societies’ work is one of
the bases of underwriting and risk evaluation.

To implement Article 10 of the Regulation, ROs set up an EU Recognised Organisations’
Mutual Recognition Advisory Board in 2009 that has overall responsibility for achieving
mutual recognition of classification certificates, as well as a Technical Committee,
advising the Advisory Board on technical requirements. The Recognised Organisations’
Mutual Recognition Advisory Board has developed an approach for ‘Type Approval’ of
equipment, and defined common ‘Technical Requirements’, taking the most demanding
standards found in the class rules of the EU RO group members as a reference.

179 EU RO Mutual Recognition Advisory Board, ‘Mutual Recognition within ship classification, in
accordance with Article 10.1 of Regulation (EC) No 391/2009 of the European Parliament and of the
Council from 23 April 2009 on common rules and standards for ship inspection and survey
organisations’, First Report to the European Commission and the Member States, October 2012.



PE 536.331 74

In a Nutshell
EU Recognised Organisations' Approach on Mutual Recognition

The RO group has developed a methodology to define whether a piece of equipment or a component may
be declared eligible for mutual recognition. Material, equipment and components have been classified in a
safety hierarchy with six levels180:

Level 1: Non-safety critical products or products not part of safety critical systems. These products do not
require type approval.
Level 2: Products not regarded as safety critical enough to be subject to certification schemes;
manufacturers’ declarations of conformity are sufficient. For instance, these are distribution boards, semi-
conductor converters, sounding rods and condensers.
Level 3: Equipment considered to have a low safety criticality and for which type approval certificates are
sufficient. For example, these are electrical heating cables and sensors.
Level 4: At this level, each manufactured unit must, for reasons of safety, be approved and the production
and/or test of the specific unit must be witnessed. Examples include large electrical machines, pumps,
propeller shafts and sub-components of diesel engines.
Level 5: More complex equipment and systems such as main engines, thrusters and podded thrusters. For
these items, equipment certificates are needed for sub-assemblies in addition to the main unit certificate.
Level 6: Complete systems such as main propulsion systems or dynamic positioning systems, where in-depth
knowledge is required.

Mutual recognition of a product is achieved through the following steps181:

 Material, Component or equipment selected on basis of ’Level 3’ criteria
 “Opt-in Opt-out” criteria applied
 Lead EU RO prepares initial draft Technical Requirements
 Draft circulated to all EU ROs for review against their individual rules
 Amended draft then circulated to Industry for comment
 Technical Committee reviews feedback and finalizes Technical Requirements
 After approval by Advisory Board, individual EU ROs include products in their MR Certification

Programme

The first wave of mutual recognition for level 1 and 2 equipment was completed by July
2013. The second wave for level 3 was completed in July 2014. ROs have planned to start
the mutual recognition process for level 4 products in 2015.

Equipment manufacturers were very much in favour of mutual recognition and were
expecting immediate benefits from it, such as reductions of costs and administrative
burden. However, classification societies developed a system which is closer to ‘mutual
acceptance’ rather than ‘mutual recognition’: the mutual recognition certificate is
accepted by all ROs but it does not replace all the other certificates, it can be acquired on
top of the other 11, which does not reduce certification work for manufacturers.

180 EU RO Mutual Recognition Advisory Board, ‘Mutual Recognition within ship classification, in
accordance with Article 10.1 of Regulation (EC) No 391/2009 of the European Parliament and of the
Council from 23 April 2009 on common rules and standards for ship inspection and survey
organisations’, First Report to the European Commission and the Member States, October 2012.
181 Sea Europe, Joint Workshop on Mutual Recognition of Certification as Required by Regulation
(EC) 391/2009 Art. 10.1, 28 May 2014 in London, Workshop Report.
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Manufacturers also criticised their late involvement in the process. Industry consultation
is a part of the development process of technical requirements for pre-selected products.
Draft technical requirements developed by classification societies are sent to industry
bodies for review before they are finalised. A wider industry consultation – workshops
and meetings with industry bodies and equipment trade associations – has also taken
place. However, manufacturers share the opinion that the involvement of the industry,
only in the final stage of technical requirements’ development, led to certain weaknesses
in the technical requirements. Some of the requirements do not represent state of the art
equipment, which could have been avoided by having properly involved the industry
from the start of the process.

There is still little practical experience on the application of mutual recognition. To date,
ten Mutual Recognition Type Approval Certificates have been issued. Few companies
have applied for these certificates. So far, the process for granting mutual recognition
certificates is working effectively and initial feedback provided by clients to classification
societies show that most applicants have been satisfied with the service received.
Requests for changes in technical standards of level 1 and 2 products have been taken
into account by classification societies. A formal procedure to provide feedback for
changes to existing technical requirements, via a Change Request Form (CRF), has been
introduced by the RO group. The CRFs are then processed by the Technical Committee.
However, a remaining issue for manufacturers is whether amendments to technical
requirements create a precedent for similar cases. The implementation process is very
slow, notably because manufacturers are not prepared to invest in an additional
certificate if other certificates are still needed and if international acceptance of mutual
recognition certificates is low. Overall, at this stage it is difficult to evaluate the impact of
mutual recognition on both maritime safety and on the industry. However, mutual
recognition is undoubtedly a complex system to implement, with yet uncertain benefits.

2.3.3.2 Way forward on mutual recognition

Although most interviewed stakeholders agree that the mutual recognition process
engaged by classification societies is working well, some points remain controversial.

In general, interviewed stakeholders were in favour of mutual recognition at level 3, but
ship owners have been critical towards moving to level 4. Up to level 3, mutual
recognition concerns equipment and components that contain low safety critical aspects.
Most stakeholders consider that more experience on mutual recognition is needed before
going beyond level 3 and that the work completed up to now needs to be consolidated.
Stakeholder groups disagree on this issue; the shipping industry suggests not going
beyond level 3, whereas equipment manufacturers are in favour of progressing to other
product categories. A process for reviewing products in level 4 using a risk-based
approach has been prepared by the EU Recognised Organisations Group on Mutual
Recognition and will be subject to further discussion.

One of the major issues expressed by interviewed stakeholders is the uncertainty
concerning global acceptance of mutual recognition certificates by flag States. However,
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there is no reported experience of non-acceptance of mutual recognition certificates at
this stage182. One Member State also drew attention to the fact that, in their opinion, the
requirement of mutual recognition is problematic in relation to third countries in the
IMO, who fear the EU will not respect the principle of sovereignty. In practice this could
have a negative effect on the relationship between EU and non-EU members of the IMO.
At this stage, acceptance by non-EU governments would require specific provisions
concerning the acceptance of third party certificates in the authorisation agreement
between the end user, the flag administration and the RO issuing the mutual recognition
certificate.

Other issues expressed concern the clarity and the scope of the Regulation. Several
stakeholders mentioned that Directive 2009/15/EC and Regulation 391/2009 were
mixing classification work and statutory work of the recognised organisations.
Manufacturers added that some issues needed to be clarified: although the mutual
recognition certificate is not presented as mandatory, it should in principle supersede
other certificates. The extent to which this certificate replaces the others and whether
other certificates should become obsolete is not clear. Further it was mentioned that there
are potential issues relating to intellectual property and product liability – notably
responsibility to the client and responsibility related to product failure. This is still
relatively unclear as such issues have not been encountered. Clarifications of liability
issues under Article 10 of Regulation 391/2009 might be needed in case liability issues
are encountered in the future.

2.3.4 Survey results

When assessing the foreseen effects of Directive 2009/15/EC and Regulation 391/2009,
most respondents indicated that independent quality assessment and certification entities
have been established and that mutual recognition of marine equipment is accepted.
However, only a minority shared the opinion that mutual recognition resulted in the
application of the most stringent technical standards and only about 40% reported an
increase in the accountability of recognised organisations.

182 Sea Europe, Joint Workshop on Mutual Recognition of Certification as Required by Regulation
(EC) 391/2009 Art. 10.1, 28 May 2014 in London, Workshop Report.
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Figure 11: Have Directive 2009/15/EC and Regulation 391/2009 produced these effects?

Source: Milieu questionnaire to Maritime Authorties

2.3.5 Conclusions

With the delegation of part of their flag State activities to recognised organisations,
Member States are required to establish certain standards to ensure the high quality of
this process. Overall, there is a high level of quality as the classification societies
recognised by the EU are all ranked in the high performing group according to the Paris
MoU classification in the last three consecutive years183.

The mechanisms established by the Directive and Regulation to guard the process of
delegation are (1) the establishment of an effective and uniform supervision of ROs and
(2) the establishment of a minimum common safety standard among ROs (mutual
recognition).

For the establishment of an effective and uniform supervision of ROs, no implementation
issues have been identified. Directive 2009/15/EC required the Member States to
establish a formal working relationship with their recognised organisations – underlining
the need to have a ‘tight involvement’ because Member States rely upon the ROs for
crucial tasks relevant to maritime safety and pollution prevention. According to EMSA,
most Member States have a written agreement in place with their recognised
organisations.

Directive 2009/15/EC and Regulation 391/2009 further create a ‘monitoring chain’ of
recognised organisations184. In relation to the monitoring process carried out by the flag
States a few respondents reported the improvement of the efficiency of the monitoring of

183 Performance table of classification societies Paris MoU.
184 EMSA, SAFEMED III Seminar on Flag State Implementation, 10 - 13 December 2013, Lisbon.
Presentation by the Danish Maritime Authority, ‘Monitoring ROs by the Flag State, three Member
States experiences’.
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ROs as a result of implementing the Directive: this shifted their focus on risk assessment
and simplifying procedures in order not to duplicate EMSA’s work. Overall, the
requirement to monitor the functioning of the ROs is well established at the flag State and
EMSA level, as well as through the establishment of quality management systems.
Information and lessons learned are shared amongst Member States and EMSA in order
to further develop the monitoring processes and their efficiency.

The second specific objective discussed above is the need to ensure a minimum common
safety standard among ROs. Regulation 391/2009 establishes rules to be followed by
classification societies to be granted the right to operate in the EU as ROs. To ensure that
all classification societies apply the same level of safety standards, Regulation 391/2009
tackles the issue of mutual recognition of safety standards between classification
societies. Article 10 of Regulation 391/2009 requires the ROs to ‘consult with each other
periodically with a view to maintaining equivalence and aiming for harmonisation of
their rules and procedures and the implementation thereof’. The mutual recognition of
classification certificates of materials, equipment and components is a new concept,
which initially raised several issues amongst stakeholders.

One of the concerns expressed as part of the stakeholder consultation was that the
concept of mutual recognition as such could result in fragmentation of the survey,
certification and storage of technical records, which could potentially undermine
maritime safety. Another argument that was provided was the trust stakeholders have in
classification societies and their class rules – for example ship owners appoint a
classification society based on their trust in the organisation’s competences and might not
have the same confidence in a classification society whose procedures are unknown to
them. The equipment manufacturers favour the concept of mutual recognition and expect
benefits, such as a reduction of costs and administrative burden. Manufacturers criticised
their late involvement in the process. In their view certain requirements do not represent
state of the art equipment. This could have been avoided by the early involvements of
industry in the process.

Overall, little evidence on negative impacts or benefits is available at this stage. However,
trust in classification societies seems to be a core element of the decision-making process
for flag States, insurers and ship owners. The concerns for mutual recognition mainly
relate to the establishment of level 4 of the methodology developed by the RO Group.

At this stage, it is unknown how mutual recognition will develop in the future. A crucial
issue mentioned by interviewed stakeholders is the uncertainty concerning global
acceptance of mutual recognition certificates by flag States. Other issues that were
mentioned concern the clarity and the scope of the Regulation.

Since 2011, EMSA carries out inspections, reporting on whether ROs respect
requirements and criteria for recognition. In general, EMSA’s support was appreciated by
most respondents, which acknowledged that its activities took on some of the burden
previously carried by Member States.
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2.4 Vessel traffic monitoring – Directive 2009/17/EC

The use of information systems to monitor vessel traffic and improve the management of
emergency situations has been an EU interest for more than 20 years. The Commission’s
communication on a common policy on safe seas (1993)185 presented the introduction of
‘a mandatory information system to give Member States rapid access to all important
information relating to the movements of ships carrying dangerous or polluting
materials, and to the precise nature of their cargo’, as an objective at community level186.

This communication was followed by Directive 93/75187 concerning minimum
requirements for vessels bound for or leaving Community ports and carrying dangerous
or polluting goods and later by Directive 2002/59/EC. Directive 2002/59/EC (the
predecessor of Directive 2009/17/EC)188 aimed to improve preparedness and
responsiveness of Member States to dangerous situations at sea, by enhancing
information systems to informed risk assessment and decision making, including search
and rescue, and improving the management of emergency situations at sea ‒ in
particular, regarding ships in need of assistance. It builds on the view that ‘accurate
knowledge of dangerous or polluting goods being carried on board ships and of other
relevant safety information, such as information relating to navigational incidents, is
essential to the preparation and effectiveness of operations to tackle pollution or the risk
of pollution at sea’189.

As part of the Third Maritime Safety Package, Directive 2002/59/EC was amended by
Directive 2009/17/EC, establishing a community vessel traffic monitoring and
information system. Amendments provided by Directive 2009/17/EC cover the EU-wide
implementation and operation of SafeSeaNet (SSN), a platform for the exchange of
maritime data190; the establishment of the European Long Range Identification and
Tracking (LRIT) data centre191; and the extension of the scope of the Directive to fishing
vessels over 15 meters192 in length193. The Directive generally applies to ships of 300 gross
tonnage and upwards and bunkers on ships above 1,000 gross tonnage194.

185 Commission of the European Communities, Communication from the Commission, A common
Policy on Safe Seas. COM(93)66 final, Brussels, 24 February 1993.
186 Recital 1 of Directive 2002/59/EC.
187 Directive 93/75/EC repeals Council Directive 79/116/EEC of 21 December 1978 concerning minimum
requirements for certain tankers entering or leaving Community ports.
188 See also 2009/2095 INI, 2008/2009 INI, 2003/2235 INI and 2008/2007(INI)
189 Recital 9 of Directive 2002/59/EC.
190 Article 22a of Directive 2009/17/EC.
191 Article 6b of Directive 2009/17/EC.
192 Article 6a of Directive 2009/17/EC. This regards a fishing vessel ‘flying the flag of a Member
State and registered in the Community, or operating in the internal waters or territorial sea of a
Member State, or landing its catch in the port of a Member State shall, in accordance with the
timetable set out in Annex II, part I(3), be fitted with an AIS (Class A) which meets the performance
standards drawn up by the IMO’.
193 http://www.emsa.europa.eu/ssn-main/background/items/id/1300.html?cid=113.
194 Article 2(1) and (2) of Directive 2009/17/EC.

http://www.emsa.europa.eu/ssn-main/background/items/id/1300.html?cid=113
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2.4.1 Intervention logic

The intervention logic (see below and Annex I) provides the main objectives identified for
Directive 2009/17/EC.

Directive 2009/17/EC – Vessel Traffic Monitoring  (consolidated version)

Objectives Anticipated environmental, social and economic effects
General
objective

 Enhance safety and efficiency
of maritime traffic

 Improve the response of
authorities to incidents,
accidents or potentially
dangerous situations at sea

 Contribute to a better
prevention and detection of
pollution by ships.

Impact  Reduced number of accidents at sea
and pollution prevention

Specific
objectives

 Enhance information systems
to informed risk assessment
and decision-making

 Improve management of
emergency situations at sea in
particular regarding ships in
need of assistance

Results
(Consequences
)

 Increased preparedness of marine
authorities

 Reduced number of accidents at sea
 Increased knowledge on maritime

traffic
 Decreased pollution due to

monitoring of traffic
Operational
objectives

 Improve notification to port
authorities prior to entering the
port

 Enhance exchange of data and
cooperation between Member
States

 Improve infrastructures in port
for ship monitoring

Output
(Actions)

 Establishment of plans enabling
competent authorities to determine
the best solution to accommodate
ships in distress

 Ensuring compatibility between
national systems and SafeSeaNet

 A clear and efficient decision making
process for interventions in case of
accidents

In order to gather information on the implementation and effects of the Vessel Traffic
Monitoring (VTM) Directive, a survey was carried out among all Maritime Authorities of
the Member States. From all 28 Member States and Norway and Iceland, 18 responses
were received195. In addition, semi-structured interviews were held with the relevant
stakeholder groups.

The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)196 and whether or not any of these were foreseen.

195 See Section 1.6 in Chapter 1. From the respondents, three were landlocked states and four did
not complete the questions on accident investigation.
196 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
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The assessments below will focus mainly on two specific objectives, where the Third
Maritime Safety Package had a greater impact:

 The enhancement of information systems to informed risk assessment and decision-
making;

 The improvement of emergency situations at sea in particular regarding ships in
need of assistance.

2.4.2 Enhancing information systems to informed risk assessment and
decision-making

This section discusses the first identified specific objective of the VTM Directive, aiming
at the enhancement of information systems to informed risk assessment and decision-
making. Member States with a coastline gather information in the course of maritime
traffic monitoring missions, carried out within their areas of competence197. The Directive
sets certain rules and mechanisms to exchange this information.

The key information system of the VTM Directive is SafeSeaNet (SSN), developed by the
Commission198 in coordination with the Member States, which ‘comprises, on the one
hand, a data exchange network and, on the other hand, a standardisation of the main
information available on ships and their cargo (advance notice and reporting)’199. SNN
contributes to the identification of vessels and supports the decision-making process by
authorities after an incident or accident. SafeSeaNet was launched under Directive
2002/59/EC. Under Directive 2009/17/EC, the development of the system focuses on
improving its interoperability and on providing training and guidance to Member
States200.

Directive 2009/17/EC, moreover, implements a system for the long-range identification
and tracking of ships (LRIT) in accordance with SOLAS regulation V/19-1201. SafeSeaNet
networks are used to distribute the LRIT information concerning third country vessels
amongst Member States202.

197 Recital 3 to Directive 2009/17/EC.
198 In 2004, EMSA has taken over the responsibility for the technical and operational
implementation of SafeSeaNet.
199 Recital 3 to Directive 2009/17/EC.
200 EMSA, Annual Report 2012, p. 35, available at: http://emsa.europa.eu/emsa-
documents/latest/77-publications/1836-annual-report-2012.html.
201 Article 6b of Directive 2009/17/EC. Chapter V of the International Convention for the Safety of
Life at Sea 1974 (SOLAS) Regulation V/19-1 deals with mandatory position reporting obligations
for SOLAS ships; Long Range Identification and Tracking (LRIT).
202 Paragraph 3 (exchange of data through SafeSeaNet) of Annex III to Directive 2009/17/EC.
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In a Nutshell
SafeSeaNet

SafeSeaNet, a European Platform for Maritime Data Exchange between Member States’ Maritime
authorities, is a vessel-traffic monitoring and information exchange system aiming to facilitate the
‘collection, dissemination and harmonised exchange of maritime data’203. This platform enables the EU
Member States, Norway and Iceland to provide and receive information on ships, ship movements, and
hazardous cargoes204. The main data sources are Automatic Identification System (AIS) based position
reports, notification messages sent by users ‒ including ship notifications, port notifications, notification by
vessels carrying hazardous material and incident reports205.

SafeSeaNet enables early identification of high-risk ships, prevention actions and closer monitoring of
potential risks, and improved emergency responses to incidents at sea. The notification of arrivals in ports
enables a smooth running of port State control inspections206.

SafeSeaNet combines data from AIS radio signals with data from Mandatory Ship Reporting Systems (MRS),
to identify the position of ships, but it is also used to notify ports of a ship’s estimated time of arrival (ETA),
the number of passengers, dangerous or polluting goods and incidents. Member States are meant to create
their own national SSN system, which is connected to the EU-wide European Index Server run by EMSA.

SafeSeaNet is appreciated by the Member States: all respondents to our survey value
SafeSeaNet as ‘somewhat useful’ or ‘very useful’207 as it provides them with an overview
of maritime traffic as well as reliable information on approaching vessels. However, some
Maritime Authorities clarify that, since the system has only been implemented recently, it
has not yet reached its full potential. In addition, some Port State Control Officers are
reluctant to use it because of its complexity; while other users believe it has not yet
achieved an optimal balance between relevant and less relevant information.

Desk research confirms the careful conclusion drawn on the basis of the survey and
stakeholder interviews, that there are currently no significant obstacles to the
implementation of SafeSeaNet.

One issue that our survey responses identified as challenging, is the sharing of
information on dangerous or polluting goods (HAZMAT) carried on board ships – which
is a key element of SSN. A number of recent major accidents pointed to the need to
improve the quality of this data: responders who do not have complete information on
dangerous cargo, or who do not trust the accuracy of the information they have, are
bound to be less effective in providing incident response measures. According to data
collected by EMSA, 13% of ships carrying dangerous or polluting cargo notified this
through SafeSeaNet during the first half of 2014 ‒ which is the highest percentage
reported since the first half of 2011208. According to EMSA, the reasons for missed
notifications range from: non-reporting on the part of the shipmasters; to errors; to

203 See http://ec.europa.eu/idabc/en/document/2282/5926.html.
204 EMSA, SafeSeaNet: http://www.emsa.europa.eu/ssn-main.html.
205 EMSA, How SafeSeaNet Works: http://www.emsa.europa.eu/ssn-main/ssn-how-it-works.html
206 Ibid.
207 The other options provided in the survey were: ‘not useful at all’ and ‘not very useful’.
208 European Maritime Safety Agency, status at national level, SSN Data Quality Report, 01
September 2014, p. 16.

http://www.emsa.europa.eu/ssn-main.html
http://www.emsa.europa.eu/ssn-main/ssn-how-it-works.html
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misinterpretations of the Directive’s requirements on the part of Member States.
Breakdowns in the chain of communication are also part of the problem ‒ some port
authorities are not connected to the national SSN system and some national SSN systems
fail to forward the information correctly (if at all)209. Data that was found to be most often
incorrect, or missing, is the ‘dangerous goods classification’.

As of October 2014, EMSA reports210 that the implementation of SSN is progressing well,
with all Member States having a national system in place – with some technical issues
still to be solved211. At the meeting of the High Level Steering Group on SafeSeaNet
(January 2014)212 there was no mentioning of any obstacles in the implementation –
although HAZMAT information was mentioned as an issue of concern. In follow up,
EMSA introduced improvement actions to the SSN system, such as dealing with
HAZMAT reporting213.

Further, EMSA drafted operational guidelines to improve the quality and accuracy of
data on dangerous and polluting goods; these will be updated by the SSN group
whenever necessary214. In addition, a series of requirements for a common HAZMAT
database will be used for reference and verification215.

In addition to the discussion of the implementation of the SSN, it is also important to
underline the significance of the overall process taken on by EMSA to bring together the
various information-gathering systems with the objective to better inform on risk
assessment and facilitate decision-making processes. Aiming at an overall better and
effective ‘understanding of anything associated with maritime activities that could
impact the security, safety, economy, or environment’, as well as to provide a ‘complete
maritime picture, at least at regional level where neighbouring countries share the same
maritime interests’, EMSA is currently developing an Integrated Maritime Data
Environment (IMDatE).

The potential of combining these information sources for vessel traffic monitoring is
enormous and can be expected to contribute to the achievement of the principle
anticipated results that were identified of this Directive, namely increased preparedness
of marine authorities; reduced number of accidents at sea; increased knowledge on

209 European Maritime Safety Agency, SSN HLSG document on the HAZMAT Working Group, 9
January 2014, p. 3, available at: http://emsa.europa.eu/workshops-a-events/188-workshops.html.

210 European Maritime Safety Agency, status at national level, SSN Data Quality Report, 01
September 2014, p. 1.
211 Examples are the lack of Shipcall synchronisation for some German ports; the excessive use of
dummy Persons on Board (POB) value, the lack of Mandatory Ship Reporting System (MRS)
notifications for four countries and the provision of hazmat details by phone/fax instead of SSN for
three countries.
212 Brussels, MOVE/D2/D(2014), High Level Steering Group on SafeSeaNet (10th Meeting) on 16
January 2014.
213 Ibid, p.2.
214 European Maritime Safety Agency, Draft guidelines on reporting HAZMAT in SafeSeaNet,
available at: http://emsa.europa.eu/workshops-a-events/188-workshops.html.
215 European Maritime Safety Agency, Draft Requirements for a common HAZMAT reference
database, available at: http://emsa.europa.eu/workshops-a-events/188-workshops.html.

http://emsa.europa.eu/workshops-a-events/188-workshops.html
http://emsa.europa.eu/workshops-a-events/188-workshops.html
http://emsa.europa.eu/workshops-a-events/188-workshops.html
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maritime traffic; better enforcement of existing rules; and a decrease in pollution due to
monitoring of traffic.

In a Nutshell
Integrated Maritime Data Environment (IMDatE)

The Integrated Maritime Data Environment is a technical framework that ESMA currently has under
development. Its objective is ‘to combine and process data from EMSA's maritime applications, and other
external sources, to provide more comprehensive and configurable services to users, as well as supporting
the relay of data between the applications themselves’216.

The Integrated Maritime Data Environment integrates data and services from four key maritime applications
operated by EMSA, namely SafeSeaNet (SSN) EU LRIT, CleanSeaNet (CSN) and THETIS217.

The importance of integration of systems and therewith providing improved
transparency of information also becomes clear from the interrelation of SafeSeaNet with
other policy initiatives, such as the ‘maritime space without barriers’. The 2009
Communication and action plan, with a view to establishing a European maritime
transport space without barriers, refers to ‘networks for sharing information on vessels
traffic between Member States’ confirming the need for ‘an EU-wide integration of these
systems, including the SafeSeaNet network’218. The Communication foresees that ‘the
integration of the maritime surveillance systems will greatly enhance the monitoring of
vessels and traffic tracking, which will ease administrative procedures for ships entering
or leaving ports, as well as customs procedures’219.

Overall, the ongoing implementation and improvement of SafeSeaNet, as described
above, contributes to the attainment of the specific objective to enhance information
systems to informed risk assessment and decision-making. SafeSeaNet also plays a
significant role in achieving the anticipated effects by developing, further combining and
integrating data on maritime safety. In general, interviewed stakeholders agree that the
Directive and the implementation of SafeSeaNet has contributed to a safer navigation. It
has, however, been mentioned that reporting formalities often require the submission of
the same data several times and in this respect, stakeholders mentioned that the creation
of a national single window has not eradicated double reporting.

216 http://emsa.europa.eu/operations/maritime-monitoring/86-maritime-monitoring/1520-
integrated-maritime-data-environment-imdate.html.
217 Presentation by Justino de Sousa (October 2012) on ‘EMSA’s Integrated Maritime Environment -
a tool for improved Maritime Domain Awareness’, available at:
http://www.congrexprojects.com/docs/12c12_docs/1435-de-sousa.pdf?sfvrsn=2.
218 Brussels, 21.1.2009 COM(2009) 10 final, Communication from the Commission to the European
Parliament, the Council, The European Economic and Social Committee and the Committee of the
Regions, Communication and action plan with a view to establishing a European maritime
transport space without barriers, p. 8.
219 Ibid.
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2.4.3 Improvement of the management of emergency situation at sea –
in particular regarding ships in need of assistance

This section discusses the second specific objective identified in the intervention logic,
namely the improvement of the management of an emergency situation at sea, in
particular regarding ships in need of assistance. It will mainly discuss ‘place of refuge’ –
‘a place where a ship in need of assistance can take action to enable it to stabilise its
condition and reduce the hazards to navigation and to protect human life and the
environment’220– which is a key concept in discussing emergency situations at sea.

The concept of place of refuge was introduced by Directive 2002/59/EC, which required
Member States to draw up plans to accommodate ships in need of assistance containing
‘arrangements and procedures’ for providing a place of refuge. It was further developed
by Directive 2009/17/EC, requiring Member States to nominate a competent authority to
take independent decisions on the attribution of a place of refuge.

When a ship is in a situation at sea that could lead to the loss of the vessel, significant
environmental damage, or endangerment of human life, and it is not possible to deal
with the incident in the open sea, the master of the ship can seek a place of refuge on the
coast to remedy the causes of the incident. Although the right to seek assistance is
recognised in the United Nations Convention on the Law of the Sea,221 the Law of the Sea
and international laws do not include an obligation to accommodate ships in need of
assistance. Mainly since the 1970s, coastal States have been reluctant to offer places of
refuge222, in particular to ships carrying hydrocarbons or other dangerous cargoes. The
maritime disasters of the Erika and the Prestige, where the absence of a place of refuge
aggravated the situation, encouraged the IMO to develop guidelines223 on places of
refuge in 2003, and the European Commission to address places of refuge in Directive
2002/59/EC, modified in 2009 as part of these Third Maritime Safety Package. The
procedure proposed by the Directive is very close to the IMO Guidelines. Neither IMO
Guidelines nor Directive 2009/17/EC establish a general obligation to accommodate
ships in need of assistance.

The contribution of places of refuge to achieving the results of the VTM Directive – as
increased preparedness of maritime authorities – is commonly agreed. However, the
implementation is complex as inherently it is a discussion where different interests are
involved. To do justice to the complexity of the concept, this section shall deal with its
main aspects. Section 2.4.3.1 first discusses the requirement of Member States to nominate
an authority for attributing places of refuge; and Section 2.4.3.2 looks at the actual

220 A place of refuge has been defined by the IMO as ‘IMO Assembly, 23rd session, Resolution
A949(23), Guideline on Places of Refuge do ships in need of assistance, 5 December 2003. Article
3(m) of Directive 2002/59/EC defines place of refuge as: ‘a port, the part of a port or another
protective berth or anchorage or any other sheltered area identified by a Member State for
accommodating ships in distress’.
221 Articles 18, 39 and 98 of the United Nations Convention on the Law of the Sea.
222 For a general discussion on the topic, see Morrison, A., ‘Places of Refuge for Ships in Distress.
Problems and Methods of Resolution’, Leiden: Martinus Nijhoff, 2012.
223 Which can be found at:
http://www.imo.org/blast/blastDataHelper.asp?data_id=9042&filename=949.pdf
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designation of places of refuge. This section also discusses cooperation at regional level as
possible solutions to deal with the Directive’s requirement to plan for the accommodation
of ships in distress. Finally, Section 2.4.3.3 deals with the compensation of damage – a
crucial but not yet fully crystallised issue.

2.4.3.1 Nomination of an authority for attributing places of refuge
One of the key amendments of Directive 2009/17/EC is the nomination in each Member
State of an authority empowered to take decisions on the attribution of a place of refuge.

In general, Member States nominate, as a competent authority, a member of the national
or regional government in charge of maritime affairs, the national transport agency or the
head of the coastguards. When the Ministry has been designated as an authority, it is
often supported by the Agency responsible for salvage and rescue, or a technical
committee, which undertakes the preliminary assessment of the situation.

Table 4: Overview of Competent Authorities on places of refuge (excluding NL, RO and SI)
Maritime administration / transport agencies Coastguards / salvage and rescue agencies
Bulgaria – Executive Agency ‘Maritime
Administration’

Denmark – Maritime Assistance Service (MAS)( part
of the Admiral Danish Fleet)

Belgium – Governor of West Flanders (supported
by federal services in charge of the sea)

Estonia - Rescue and Coordination Centre JRCC
Tallinn

Croatia – Deputy Minister in charge of Maritime
Safety (on the basis of the assessment of the
National Centre for Search and Rescue at Sea)

Germany – Havariekommando

Cyprus – Minister in charge of the sea (supported
by the Advisory Committee on Safe Havens)

Greece – Incident Management Group Emergency
(ODPEA)

Finland – Finnish Transport Agency Ireland – Director of the Irish Coastguards

France – Maritime prefects Italy – Capo del Compartimento marittimo (regional
coastguards)

Lithuania – Maritime safety administration (with
Lithuanian Navy and port Authorities)

Latvia – Maritime Rescue Coordination Centre

Malta – Malta Transport Authority Sweden - Rescue and Coordination Centre

Poland – Head of the regional Maritime Office United Kingdom – SOSREP

Portugal – Member of Government in charge of
the sea (on the basis of the assessment made by a
technical commission – CTAND)

Norway - Department for Emergency Response

Spain – Director General of the Merchant Navy
(supported by a technical Committee)

Iceland – Icelandic Maritime Administration

The European Parliament strongly advocated for the appointment of an independent
authority in its 2004 Resolution where it ‘calls on each coast Member State to establish a
clear decision-making and command structure for dealing with maritime emergencies
and an independent authority having powers and expertise to take the necessary decision
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which are to be binding on all parties concerned, in particular as regards the selection
and mandatory assignment of an emergency mooring or port’224. The Commission
proposal picked up on this requirement but the Directive in its final version only
specified that the authority should make an ‘independent decision on their own
initiative’225. In many Member States, the decision is taken directly by the Ministry
responsible for transport, or by an administration linked to the Ministry. Interviewed
stakeholders have questioned the independence of authority decisions, which could be
subject to political and economic considerations, such as tourism, rather than motivated
by purely technical considerations. Many stakeholders have mentioned the United
Kingdom as an example of having a well-functioning system in place. In the UK, control
over salvage operations, interventions at sea, and prevention of marine pollution
incidents, is the responsibility of a single designated Secretary of State’s Representative
for purposes of maritime salvage and intervention (SOSREP), which guarantees the
independence of the decision from political interferences.

The extent to which the competent authority is entitled to direct a ship to a place of
refuge, potentially against the decision of a port authority, is also an important element of
the decision making process. Article 20 of the VTM Directive only concerns the decision-
making processes regarding places of refuge – Annex IV (d) of Directive 2002/59/EC
gives the coastal State the right to instruct the master of a ship to put in at a place of
refuge, but does not really set this out as an obligation. In the United Kingdom, the
SOSREP has the power to direct a ship to a place of refuge against the decision of a port
authority. The Havariekommando in Germany, or the maritime prefect in France, also
has the power to impose a place of refuge.

Although the preliminary assessment of the situation is mandatory, the Directive does
not create a legal duty for Member States to provide a place of refuge ‒ contrary to what
was initially proposed by the Commission. Instead, it leaves the authority to decide on
the ‘best course of action’226. Most interviewed stakeholders agree that the provisions of
the Directive are sufficient and that there is no need to introduce new regulations.
However, all interviewed stakeholders agreed that Member States do not often take their
responsibilities when regarding the accommodation of ships in need of assistance
‒sometimes notifying a refusal within minutes of the original request. All interviewed
stakeholders called for a more systematic enforcement of the Directive.

An illustration of poor decision-making in the designation of places of refuge is the recent
case of the MSC Flaminia. Reaching an agreement between all coastal States involved on
the salvage operation took more than one month.

224 European Parliament ‘Resolution on improving safety at sea P5_TA(2004)0350 dated 21 April
2004’
225 Article 20(1) of Directive 2009/17/EC.
226 Ibid.
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Example: MSC Flaminia Incident

The MSC Flaminia is a small container vessel that encountered difficulties in the Atlantic Ocean on 14 July
2012, during a journey from Charleston (USA) to Antwerp (Belgium). A fire broke out in one of the holds,
followed by an explosion, while the crew attempted to extinguish the fire. Two members of the crew were
killed and the cargo – which contained dangerous goods, was partially destroyed. When the incident
occurred, the vessel was close to Cornwall (UK). Despite several days of discussions with several coastal
States, no agreement was found until Germany, the vessel’s flag State offered a place of refuge on 17 July.
The consent of all the coastal States involved were obtained on 31 August and the vessel was towed into
Jade-Weser-Port in Wilhelmshaven in Germany on 8-9 September 2012227.

A delay in decision-making can result in a significant worsening of the situation and,
potentially, to a pollution event. Interviewed stakeholders agreed that a smoother
decision-making process is key to improving the management of emergency situations at
sea and that a single point of decision, separated from political power, is the best option.
This, however, raises the issue of the involvement of stakeholders in the decision-making
process. Several Member States established technical committees, supporting the
competent authorities’ port authorities. Such a type of decision-making process is
necessary to ensure the consent of all potential stakeholders, but is likely to delay the
decision. The International Harbour Master Association is currently developing a best
practice template, for the harbour master, on crisis management that could be used
internationally and would help speed up decisions on the suitability of a place of refuge.
The MSC Flaminia also led to the current EMSA and Commission programme on the
development of Places of Refuge Guidelines that would address decision-making issues.

Another cause of delay mentioned by interviewed stakeholders was the lack of
information on the ship and on the incident. Some stakeholders support the development
of an internationally agreed place of refuge request template to avoid misinterpretations
in the preliminary assessment of the situation. These conclusions underline the
importance of the other identified specific objective for this Directive - namely to enhance
information systems as a basis for better decision-making.

2.4.3.2 Designation of places of refuge
Another key aspect of the discussion on places of refuge relates to its designation. The
VTM Directive does not require Member States to actually designate particular places of
refuge; Member States are required to ‘draw up plans for the accommodation of ships in
order to respond to threats presented by ships in need of assistance in the waters under
their jurisdiction’228.

Directive 2002/59/EC already included the obligation for Member States to draw-up
plans for accommodating ships in need of assistance. The question of whether
designating places of refuge would be an obligation was already controversial during the
adoption of Directive 2002/59/EC, as some Member States considered there could be no

227 Van Zoelen, F., Morrison, A., Places of refuge – learning from the MSC Flaminia, Port
Technology International ed. 58, 2012, p.12-13.
228 Article 20a(1) of Directive 2009/17/EC.
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pre-conceived places of refuge and that these places should be designated on a case-by-
case basis. Directive 2009/17/EC provides further requirements on what these plans for
accommodation should contain, such as procedures for international coordination and
decision-making; and the financial guarantee and liability procedures in place for ships
accommodated in a place of refuge 229.

This absence of an obligation to designate a place of refuge led to the development of
different approaches in the Member States. Some Member States have designated specific
places of refuge, while others have made an inventory of the coast accompanied by a
decision making-process, without formally designating places of refuge. In Ireland, the
national Contingency Plan contains a decision matrix for places of refuge, which provides
a decision-making risk assessment tool for Coast Guard staff. In some Member States,
such as France, or the United Kingdom, the entire coast was designated as potential place
of refuge. In the Netherlands, all ports have been designated as places of refuge. Under
the impulsion of HELCOM, all Baltic countries have designated places of refuge. Sweden
and Finland, which had originally designated their whole coastline as potential places of
refuge were, in 2013, in the process of establishing a list of places230.

The respondents to our survey mentioned that the designation of places of refuge has
been challenging. In most cases, it was the high number of stakeholders involved which
caused the designation process to be lengthy and complex. The existence of large
privately-owned maritime areas, natural reserves, wind parks and touristic locations, all
contributed to this. Other respondents attribute the difficulties to the lack of guidance
from the Commission and envisage the production of non-binding EU guidelines.

From desk research and our survey, it was pointed out that cooperation at regional level
can be very beneficial in the management of emergency situations at sea. Regarding the
attribution of places of refuge, cooperation between Member States can ensure the
selection of the most suitable area in any of the participating Member States, and a more
efficient process to obtain consent of all parties involved. Regional cooperation can also
result in shared equipment and shared costs.

A common approach on Places of Refuge has been integrated to the Bonn agreement
through the Bonn Agreement Action Plan (BAAP)231 adopted in 2010. Following the
Action Plan, a chapter on places of refuge has been added to the Counter-pollution
Manual. The chapter recommends that bilateral or multilateral cooperation agreements
between contracting States include information-sharing mechanisms and plans for the

229 Issues listed by Article 20a(2) of Directive 2009/17/EC include identify of authorities involved;
information on the coastline; the assessment procedures for acceptance or refusal; resources and
installations suitable for assistance, rescue and combating pollution; procedures for international
coordination and decision- making; and the financial guarantee and liability procedures in place for
ships accommodated in a place of refuge.
230 HELCOM, HELCOM Response Group, Minutes of the 17th meeting, Klaipeda (Lithuania), 28-30
May 2013: http://portal.helcom.fi:81/Archive/Shared%20Documents/RESPONSE%2017-
2013_Minutes%20of%20RESPONSE%2017-2013.pdf.
231 Bonn Agreement, Bonn Agreement Action Plan (BAAP) 2010 2013, Ministerial Meeting of the
Bonn Agreement, Dublin: 24 November 2010, available at:
http://www.bonnagreement.org/eng/doc/Bonn_Agreement_Action_Plan.doc.

http://portal.helcom.fi:81/Archive/Shared Documents/RESPONSE 17-2013_Minutes of RESPONSE 17-2013.pdf
http://portal.helcom.fi:81/Archive/Shared Documents/RESPONSE 17-2013_Minutes of RESPONSE 17-2013.pdf
http://www.bonnagreement.org/eng/doc/Bonn_Agreement_Action_Plan.doc
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joint assessment of the situation in case a place of refuge is required. One example of a
bilateral technical agreement implementing the Bonn Agreement in this respect is the
Channel Plan or MANCHEPLAN232, adopted in 1978 and updated in 2013, organising
cooperation between French and British authorities in case of an incident in the English
Channel. The plan provides mutual cooperation when a place a refuge must be found in
the Channel. France and the United Kingdom will jointly examine the possibilities for
accommodating the ship, without considering the location of the vessel.

In the HELCOM Baltic Sea Action Plan, adopted in 2007, HELCOM members agreed to
investigate further the issue of places of refuge. HELCOM Member States adopted the
Mutual Plan for places of refuge in the Baltic Sea Area233 in May 2010.

Example: Mutual plan for places of refuge in the Baltic

The Plan recommends mutual assistance between Baltic States when a request for a place of refuge is made
to one of them, ‘to avoid unnecessary risk for the ship and the environment’. The plan recommends
contracting States to consider accommodating a ship in need of assistance if another State is unable to
provide a shelter, even if the ship is outside its response zone. A request for assistance can only be
submitted if the State has explored all solutions on its territory and seeking refuge in a neighbouring State is
the only solution possible. A ‘non-exhaustive list’ of accepted circumstances to request assistance is
provided in the Plan:

 lack of adequate shelter in the vicinity of the accident;
 unfavourable weather conditions making it impossible to use a place of refuge in the requesting

party;
 urgent and case-specific environmental concern, such as the protection of endangered species

and habitats, or the vicinity of a protected area or Natura 2000 site;
 difficult navigational or traffic conditions creating additional hazards.

Financial considerations, commercial reasons, or the lack of response resources cannot be sufficient reasons
for requesting assistance from a neighbouring State.

Recognising that such a Plan can only be fully operational when a ‘harmonised compensation and liability
regime for damage costs in relation to places of refuge’ exists in the Baltic Sea, HELCOM recommends
contracting States to sign a number of international compensation and liability Conventions (Fund Protocol
2003, the Bunker Oil Convention of 2002, HNS 1996 Convention and its Protocol, LLMC Protocol 1996, and
the Nairobi Convention on the removal of wreck 2007). As some of the damage costs may not be covered by
the international liability and compensation scheme, the Plan encourages bilateral discussions between
contracting States on the potential way of sharing operation costs.

Another controversial issue regarding the designation of places of refuge, is the
requirement to publish the list of designated places of refuge. The initial proposal of the
European Commission (2002) included publicising places of refuge and for that reason

232 MANCHEPLAN, Anglo-French Joint Maritime Contingency Plan for the English Channel, 29
May 2013, available at: https://premar-manche.gouv.fr/uploads/manche/pages/docs-
ocr/mancheplan.pdf.
233 Helsinki Convention, HELCOM Recommendation 31E/5, adopted 20 May 2010, Mutual Plan for
Places of Refuge in the Baltic Sea Area, available at:
http://helcom.fi/Recommendations/Rec%2031E-5.pdf.

https://premar-manche.gouv.fr/uploads/manche/pages/docs-ocr/mancheplan.pdf
https://premar-manche.gouv.fr/uploads/manche/pages/docs-ocr/mancheplan.pdf
http://helcom.fi/Recommendations/Rec 31E-5.pdf
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was not supported by Member States. Some Member States – notably the UK and Ireland,
disagreed with the publication of a list of pre-designated places of refuge as it could
attract substandard ships to their national waters234. No obligation for Member States to
publish the list of pre-designated places of refuge has been included in Directive
2009/17/EC. Desk research suggests that only a few countries (including Denmark,
Latvia, Estonia, and Lithuania) have published their lists of places of refuge.

Stakeholders that were interviewed as part of the stakeholder consultation were divided
on the necessity to designate specific places of refuge and make them public. While the
argument that the decision can only be taken on a case-by-case basis was often advanced,
NGO representatives mentioned that the designation of specific areas has significant
benefits in terms of concentrating equipment, installations and human resources and
preparedness of the port staff, since training and exercises can be targeted. If a list of
places of refuge is established, it also enables the population living in the surrounding
areas to prepare for a major pollution event and the training of volunteers.

A specific issue for concern that was highlighted by the case of the MSC Flaminia is that
plans to accommodate places of refuge need to take into account the specific challenges of
containers ships, which appear more and more frequent in maritime transport. Container
vessels can be of considerable size, and it can be very difficult to identify and trace back
the actual cargo carried in containers. The unloading of a cargo vessel can take weeks and
potentially greatly disturb the functioning of the port. For example, in the case of the
MSC Flaminia, if the incident had occurred later when the Jade-Weser-Port would have
been fully operating, it is not sure that it would have been a suitable place of refuge as the
port authority may not have been able to keep it at berth for such a long time235.

Finally, it is noted that all survey respondents agreed that the role EMSA plays in
supporting the implementation of the VTM Directive was either ‘somewhat useful’ or
‘very useful’. Several Member States particularly appreciated the table-top exercise on
places of refuge which EMSA organised in Rotterdam in November 2013, and would
welcome a follow-up, especially in terms of production of a set of guidelines. EMSA’s
assistance and technical support were also appreciated. However, one Member State
suggested that EMSA could be more thorough when reporting inconsistencies in the
interpretation of implementation of the Directive to the Commission.

Overall, this area contains space for the further crystallisation and development of best
practices – such as drawing plans for accommodation or the actual designation of places
of refuge. This does not only require further discussion on the process (such as decision-
making processes and stakeholder involvement) but also on its technicalities (such as the
specific needs for containerships as made clear by the MSC Flaminia case).

234 Chircop, A., Linden, O., ‘Places of Refuge for ships, emerging environmental concerns of a
maritime custom’, Leiden: Martinus Nijhoff, 2006.
235 A suitable berthing place for a container vessel would be a terminal with cranes, equipment and
quay space for segregation, taking into account the large size of the ship, and must be available for
a long period – the new generation of container vessels are expected to carry 1,000 to 1,800
containers of dangerous cargo. See: Van Zoelen, F., Morrison, A., Places of refuge – learning from
the MSC Flaminia, Port Technology International ed. 58, 2012, p.12-13.
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2.4.3.3 Compensation of damage
A third main component of the discussion on places of refuge is the compensation for
damage236. Directive 2009/17/EC provides that the Commission ‘shall examine existing
mechanisms within Member States for the compensation of potential economic loss
suffered by a port or a body’237.

Position of the European Parliament

The European Parliament proposed to include a provision to guarantee the obligation of Member States to
assess the need for a place of refuge – regardless of insurance coverage and one to ensure the
compensation of ports in case of damages238. The first two points were approved by the Council and are
included in the Directive, the third was not

Art 20b
1. The absence of an insurance certificate or financial guarantee shall not exonerate the Member

States from the preliminary assessment and decision referred to in Article 20 and is not of itself
sufficient reason for a Member State to refuse to accommodate a ship in distress in a place of
refuge.

2. Without prejudice to paragraph 1, when accommodating a ship in distress in a place of refuge, the
Member State may request the ship's operator, agent or master to present an insurance
certificate or a financial guarantee, within the meaning of Article 7 of Directive 2009/17/EC [on
the civil liability and financial guarantees of shipowners], covering his liability for damage caused
by the ship. The requesting of this certificate shall not lead to a delay in accommodating a ship in
distress.

3. Member States shall ensure the compensation of costs and potential economic loss suffered by a
port as a result of a decision taken pursuant to Article 20(5) if such costs or economic loss are not
compensated within a reasonable time by the owner or operator of the ship pursuant to Directive
2009/17/EC [on the civil liability and financial guarantees of shipowners] and the existing
international compensation mechanisms.

The IMO Guidelines on places of refuge for ships in need of assistance239 do not directly
address the issue of liability and compensation for damage to a place of refuge; they only
state that ‘as a general rule, if the place of refuge is a port, a security in favour of the port
will be required to guarantee payment of all expenses which may be incurred in
connection with its operations, such as: measures to safeguard the operation, port dues,
pilotage, towage, mooring operations, and miscellaneous expenses’240. Directive
2009/17/EC also leaves this issue relatively unsettled. The obligation under Directive
2009/20/EC on ‘insurance of ship owners in maritime claims’ to have sufficient
insurance coverage up to the limits of the International Convention on Limitation of

236 Also see: M Jacobsson, Places of refuge: who pays compensation when things go wrong? (2013)
in: M Mejia (ed.) Selected Issues in Maritime Law and Policy – Liber amicorum Proshanto K.
Mukherjee (New York: Nova Science).
237 Article 20d of Directive 2009/17/EC.
238 European Parliament legislative resolution on the proposal for a directive of the European
Parliament and of the Council amending Directive 2002/59/EC establishing a Community vessel
traffic monitoring and information system, 25 April 2007, COM(2005)0589 – C6-0004/2006 –
2005/0239(COD)
239 IMO Resolution A.949(23), Guidelines on places of refuge for ships in need of assistance,
Adopted on 5 December 2003.
240 Ibid, para. 3.14.
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Liability for Maritime Claims (LLMC) Convention also covers places of refuge. This may,
however, not cover all damages, since levels of limitation under the LLMC can turn out
to be insufficient for important damages.

When interviewed, port authorities stress that the placement of a ship in a port of refuge
can result in significant damage for the port and that a compensation scheme should be
available for port authorities. An example of a compensation scheme can be found in the
United Kingdom: when the SOSREP overrules the decision of a harbour master, the
Government takes responsibilities for compensating for damage to the port.

With the absence of regulation of this issue in the Directive, the ratification of a number
of international Conventions by all Member States could improve the situation in the EU.
These include a number of Conventions covering pollution damage caused by ships,
whether or not in a place of refuge: the Hazardous and Noxious Substances (HNS)
Convention241, the Bunker Oil Convention242 and the Wreck Removal Convention
(WRC)243. The WRC provides for the ship owners' strict liability for wreck removal costs
and requires the owner to take out compulsory insurance for this, but according to
Article 10 (2) of the WRC, the ship owner can still put forward the global limitation limits
of the LLMC. As it is possible for contracting States to the LLMC to exclude wreck
removal costs from the scope of application of the LLMC, liability for wreck removal
costs under the WRC could then indeed be unlimited. Compulsory insurance cover,
however, remains limited to the amounts provided by the LLMC. Furthermore,
according to Article 11 (1) WRC, all other pollution conventions that are applicable, and
in force, take priority over the WRC, so that pollution damage will generally be
compensated according to the provisions of these instruments and not under the WRC.
The WRC only covers wreck removal costs and will not be applicable to other damages,
such as environmental damage at greater distances from the wreck, economic damage to
a port, or loss of life.

In its 2012 report, the European Commission concluded that the few differences between
national rules on liability and compensation do not threaten the uniform implementation
of the Directive with regard to the reception of vessels in places of refuge244. There are,
however, more critical views (such as Morrisson 2011245) who argue that the differences
in national legislation (and also States' different attitudes towards the designation of
places of refuge) render this matter rather complicated. More consistency between
compensation schemes, notably by the ratification of International Conventions, could be
needed to avoid directing ships to Member States where they would have potentially
better treatment.

241 International convention on liability and compensation for damage in connection with the
carriage of hazardous and noxious substances by sea, adopted in May 1996 (IMO).
242 International Convention on Civil Liability for Bunker Oil Pollution Damage (BUNKER)
Adopted on 23 March 2001; Entry into force on 21 November 2008.
243 The Nairobi International Convention on the Removal Wrecks; entry into force on 14 April 2015.
244 Report from the Commission to the European Parliament and the Council. Report on liability
and compensation for financial damages sustained by places of refuge when accommodating a ship
in need of assistance. COM(2012) 715 final, 30 November 2012, p. 11.
245 Morrison, A (2011), Shelter from the storm – the problem of places of refuge for ships in distress
and proposals to remedy the problem, University of Wollongong.
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2.4.4 Survey results
When assessing the foreseen effects of the Directive (based on the ex-ante Impact
Assessment), respondents were somewhat divided. They mostly agreed that two of the
direct outputs had been produced – the creation of a national system compatible with
SSN and the establishment of plans to accommodate ships in distress – but were less
optimistic as to the increase in response capacity or the existence of clear and efficient
decision-making in case of an accident. This seems to confirm that delays in decision-
making are still an issue in several Member States, as mentioned in Section 2.4.3.1.

Figure 12: Has Directive 2009/17/EC resulted in these outputs?

Source: Milieu questionnaire to Maritime Authorities

Respondents were fairly positive in their assessment of two more immediate results:
increased knowledge of maritime traffic and increased preparedness of the Marine
Authorities. However, when it came to the impact of the Directive on pollution and
accidents, only a minority reported that the expected results had materialised as foreseen
or to a higher degree. Some respondents felt that it was too early to assess these or that
they did not have enough information to establish causal links.
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Figure 13: To what extent has Directive 2009/17/EC produced these results?

Source: Milieu questionnaire to Maritime Authorities

2.4.5 Conclusions
Due to the relatively short implementation period of the VTM Directive (since 2011), it is
too early to assess whether the use of ‘accurate knowledge of dangerous or polluting
goods being carried on board ships and of other relevant safety information’, has
prevented accidents at sea and made operations to tackle pollution more effective.

However, overall positive conclusions can be drawn in relation to one of its specific
objectives. The establishment of SafeSeaNet is a key aspect of the Directive in enhancing
information systems to informed risk assessment and decision-making. It enables the
early identification of high-risk ships, prevention actions and monitoring of potential
risks, as well as the improvement of emergency responses. All respondents of the survey
appreciate SafeSeaNet; comments that were provided by the respondents mainly related
to the fact that the system has only been implemented recently and needs further fine-
tuning (improve user friendliness or reduce irrelevant information). EMSA reports
challenges in the notifications through SSN on dangerous and polluting goods, which –
although one of the core functions of SSN – is found to be incorrect or missing in most
cases of the data from the SSN system.

The SSN system plays a crucial role in the overall process of enhancing information
systems to informed risk assessment and decision-making. The potential effects of
combining several information sources in relation to maritime safety are expected to be
significant for the different areas of the Third Maritime Safety Package, including vessel
traffic monitoring.

Another specific objective laid down in the VTM Directive aims to improve the
management of emergency situations at sea in particular regarding ships in need of
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assistance. The assessment of its implementation reveals that many challenges still need
to be addressed. The Directive reinforces the framework for the assistance to ships in
distress in the EU requesting Member States to draw up plans to accommodate ships in
need of assistance containing ‘arrangements and procedures’ for providing a place of
refuge.

To facilitate the attribution of places of refuge, the Directive requires Member States to
nominate a competent authority to take independent decisions in this regard.
Interviewed stakeholders, however, question the independence of authority decisions for
the reason that they are subject to political and economic considerations, such as tourism,
employment, neighbourhood, rather than motivated by purely technical considerations.

A preliminary assessment of the emergency situation is mandatory; the Directive,
however, does not create a legal duty for Member States to actually designate places of
refuge. It leaves it to the Member State’s authority to decide on the ‘best course of action’.
Where the interviewed stakeholders on the one hand share the view that the provisions
of the Directive are sufficient and there is no need to introduce new regulations, they also
agree that Member States often do not take their responsibilities regarding the
accommodation of ships in need of assistance.  With the illustration of the MSC Flaminia,
stakeholders suggest a more systematic enforcement of the Directive. A smoother
decision-making process was suggested to be key to improving the management of
emergency situations at sea, while making use of a single point of decision - separated
from political power.

With the actual designation of a place of refuge not being an obligation laid down in the
Directive, practice shows different solutions developed by the Member States. Whereas
some Member States have designated the entire coast as a potential place of refuge,
others have established lists with specific places or have developed a matrix for places of
refuge, providing a decision-making risk assessment. Respondents confirmed that the
designation of places of refuge is challenging - mainly caused by the high number of
stakeholders involved, resulting in lengthy and complex designation processes.

A conclusion in relation to the attribution of places of refuge is that regional agreements
can be very beneficial in the management of emergency situations at sea. Cooperation
between Member States can ensure the selection of the most suitable area in any of the
participating Member States, and a more efficient process to obtain consent of all parties
involved. Other benefits can be the share of equipment and costs.

Compensation of environmental damage in international, European and national rules
remains a problematic issue; Directive 2009/17/EC leaves the issue of compensation
relatively unsettled. Compensation for clean-up costs and directly-related economic
damage is available under the CLC246 and the FUND247 Conventions, through the IOPC

246 International Convention on Civil Liability for Oil Pollution Damage, 1992
247 International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage, 1992
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Funds248. However, these do not accept claims for damage to the environment that are not
quantifiable, or only remotely linked to the accident. As a result, coastal States may need
to part-cover damage to the coast at their own cost. Suggestions provided by some of the
interviewed stakeholders include the renewal of a proposal for a European Fund for
environmental damage.

Finally, based on the survey results, is it concluded that all respondents appreciate the
role of EMSA in supporting the implementation of the VTM Directive.

2.5 The investigation of maritime accidents - Directive 2009/18/EC

Accident investigation was first addressed by Directive 2002/59/EC on vessel traffic
monitoring, which established a general duty for Member States to comply with the IMO
Code for the Investigation of Marine Casualties249 - which included an obligation to
investigate accidents. Directive 2009/18/EC (the Accident Investigation Directive)
provides for a mandatory framework for independent accident investigations in the EU.
The Directive was adopted to address the gap between the maritime sector and aviation
and rail transport, in which procedures for accident investigations were far more
developed. Before the implementation of the Directive, only one third of the Member
States had an investigation body for maritime accidents.

Directive 2009/18/EC establishes an obligation for the Member States to investigate all
‘very serious casualties’250. Such an obligation to investigate is triggered in case: the ship
flies the flag of the Member State; the accident occurs in the waters of the Member State;
or there is another ‘substantial interest’251. The terminology used by the Directive is based
on the classification of accidents established in the IMO Casualties Investigation Code252 –
very serious casualties253, serious casualties254, and less serious casualties.

The Accident Investigation Directive harmonises the structure of, and reporting on,
investigations. It imposes the creation of investigation bodies, independent from the
maritime administration, conducting only safety-related investigations and providing
relevant stakeholders with safety recommendations. It further aims at harmonising
investigation requirements, methodology and reporting to ensure a common approach to

248 International Oil Pollution Compensation.
249 Code for the Investigation of Marine Casualties and Incidents annexed to Resolution A.849 (20)
of the IMO Assembly of 27 November 1997 (in its up-to-date version).
250 Article 5(1) of Directive 2009/18/EC.
251 Ibid.
252 IMO Resolution A.849 (20).
253 Very serious casualties are casualties to ships which involve total loss of the ship, loss of life, or
severe pollution.
254 Serious casualties are casualties to ships which do not qualify as ‘very serious casualties’ and
which involve a fire, explosion, collision, grounding, contact, heavy weather damage, ice damage,
hull cracking, or suspected hull defect, etc., resulting in: immobilisation of main engines, extensive
accommodation damage, severe structural damage, such as penetration of the hull under water,
etc., rendering the ship unfit to proceed, or pollution (regardless of quantity); and/or a breakdown
necessitating towage or shore assistance.
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accident investigations in all Member States. Finally, it is meant to enhance cooperation
between Member States, as well as the comparison of accident statistics.

Accident investigations seek to prevent future accidents by identifying the causes and
circumstances of investigated maritime accidents and providing recommendations to
remedy technical deficiencies or failures in safety procedures leading to accidents. The
Directive clearly separates technical investigations led by an independent investigation
body from other or parallel investigations aimed at determining liability and
apportioning blame.

2.5.1 Intervention logic
The intervention logic (see below and Annex I) provides the main objectives identified for
Directive 2009/18/EC.

Directive 2009/18/EC – Accident Investigation

Objectives
Anticipated environmental, social and economic
effects

General
objective

 Improve maritime safety (loss of
lives and loss of ships) through
reduction of marine casualties

 Prevent pollution by ships through
reduction of marine casualties

Impact  Improved accident and
pollution prevention

 Improved follow up of the
aftermath of accidents

Specific
objectives

 Investigation of serious accidents
 Prevention of the recurrence of

casualties

Results
(Consequences)

 Improved level of safety of
vessels

 Enhanced cooperation
between MS in accident
investigation

 Improved information
gathering

 Increased independence of
investigation

Operational
objectives

 Establish independent bodies
(investigations to be conducted
independently from investigations
of criminal proceedings)

 European Marine Casualty
Information Platform (EMCIP)
Database of marine casualties

Output
(Actions)

 Creation of independent
investigation bodies

 Increased share of
accidents subject to
investigation

 Creation of EMCIP database
 Increased amount of (EU

comparable) data on
marine casualties

 Legal certainty about the
scope and purposes of
safety investigations

In order to gather information on the implementation and effects of the Accident
Investigation Directive, a survey was carried out among all Maritime Authorities of the
Member States. From all 28 Member States and Norway and Iceland, 18 responses were
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received255. In addition, semi-structured interviews were held with the relevant
stakeholder groups.

The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved,
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)256 and whether or not any of these were foreseen.
The assessments below will focus mainly on two specific objectives:
 Investigation of serious accidents
 Prevention of the recurrence of casualties

2.5.2 Technical investigation of serious casualties

2.5.2.1 Creation of an independent investigation board
Directive 2009/18/EC requires Member States to nominate an independent body solely
responsible for technical accident investigations ‒ separated from enforcement or
prosecution bodies.

The structure of investigation bodies varies significantly from one Member State to
another. Fifteen Member States have set up an entity to exclusively deal with maritime
casualties and incident investigations. In eight Member States, multi-modal investigation
boards combine investigations of casualties in air, rail and maritime transport. Three
land-locked countries, i.e. Austria, Czech Republic and Slovakia, have not created an
investigation body but established, in accordance with the Directive, an independent
‘focal point’ to cooperate in investigations.

Table 5: Type of accident investigation bodies in EU Member States
Maritime accident investigation body Multi-modal investigation body
Belgium Bulgaria
Cyprus Croatia
Denmark Estonia
France Finland
Germany Hungary
Greece Latvia
Ireland Lithuania
Italy Luxembourg
Malta Netherlands
Poland Sweden
Portugal Norway
Slovenia
Spain
United Kingdom
Iceland

255 See Section 1.6 in Chapter 1. From the respondents 3 were landlocked states and 4 did not
complete the questions on accident investigation.
256 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
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According to Article 8(1) of the Accident Investigation Directive, the investigation must
be ‘independent in its organisation, legal structure, and decision making, of any party
whose interests could conflict with the tasks entrusted to it’. For this study, a survey was
carried out among all ‘investigation authorities’. From all 28 Member States and Norway
and Iceland, 11 responses were received.

Table 6 Overview of the respondents to the questionnaire
Member State Accident Investigation body
Bulgaria Bulgarian Maritime Accident Investigation Body (BMAIB)
Germany Bundesstelle für Seeunfalluntersuchung (BSU), Federal Bureau of Maritime

Casualty Investigation Germany
Spain Comisión Permanente de Investigación de Accidentes e Incidentes Marítimos

(CIAIM)
France Bureau d'enquêtes après les événements de mer (BEAmer)
Italy Marine Casualties Investigation body
Cyprus Marine Accident Investigation Committee
Lithuania Transport Accident and Incident Investigation Division
Malta Marine Safety Investigation Unit
Netherlands Dutch Safety Board
Sweden Statesns haverikommission
United Kingdom Marine Accident Investigation Branch

In addition, the Maritime Administrations of the EU28, Norway and Iceland were
provided with a survey including questions on accident investigation – here a total of 18
responses were received257.

The majority of respondents from the survey of investigation authorities confirm that the
implementation of the Directive has resulted in an increase of their independence: some
authorities are now able to start an investigation at their own initiative, while others
expect more time is needed to achieve full independence. Some Member States, however,
reported a lack of independence, or the absence of separation from the national maritime
administration.

In 16 Member States, the investigation body is separated from the administration –
although most fall under the administrative and financial control of the Ministry of
Transport. In nine Member States, the investigation board is an independent department
of the maritime administration, usually responding directly to the Minister. This
difference in structure does not determine the level of independence of the investigation
body. However, surveyed investigation bodies which belong to the maritime
administration, have little administrative autonomy and reported not having a dedicated
budget or the freedom to decide on the use of their resources. Another issue undermining
independence is that the recommendations resulting from the investigations are
addressed to the same Ministry.

257 See Section 1.6 in Chapter 1. From all respondents 3 were landlocked Member States and 4 did
not complete the questions on accident investigation.
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Another implementation issue, which was reported in the survey, was the relationship
between safety investigations and judicial ones. In at least one country, investigators may
be called to testify in court, or to disclose confidential information about the safety
investigation, in order to determine blame or liability.

Position of the European Parliament

In this context, the European Parliament, in the legislative process, provided additions to Article 4 on the
‘Status of safety investigations’ which would have allowed only the investigations’ conclusions or
recommendations to contribute to other parallel investigations 258:
1. Member States shall establish, in accordance with their respective internal legal systems, rules for the
conduct of marine casualty or incident safety investigations. In doing so, they shall ensure that such
investigations:

a) are independent of criminal or other investigations held to determine liability or apportion
blame, allowing only the conclusions or recommendations resulting from investigations initiated
under this Directive to contribute to other parallel investigations; and

b) are not precluded, suspended or delayed by reason of such investigations.
Furthermore, Member States shall ensure that, in the course of such investigations, witness statements
and other information provided by witnesses is not obtained by third country authorities, thus preventing
such statements and information from being used in criminal investigations in such countries.

These additions were not included in the final text of the Directive.

According to the 2005 ex-ante Impact Assessment, the creation of a separate independent
body was anticipated to entail additional costs for Member States that had to set up an
adequate investigation capacity and train their personnel259. A sizeable minority of the
surveyed investigation authorities reported having difficulties in staffing their
investigation authority.

In their survey replies, investigation authorities explain that the administration
overseeing them is not willing to hire additional personnel or is not able to provide a
competitive salary. Another example, provided by an investigation authority, is that a
single employee is currently in charge of accident investigations, which makes it difficult
to ensure full coverage. A land-locked Member State reports that it has problems finding
candidates with the right training and expertise. These staffing issues also reflect on the
independence of the accident investigation authority.

Investigation bodies have very different degrees of experience and maturity across the
Member States. Eleven Member States already had an investigation body in charge of
investigating maritime accidents before the implementation of Directive 2009/18/EC.
Investigation bodies in the United Kingdom and Sweden have more than twenty years of
experience260 ‒ while six bodies have been created in the last two years.

258 European Parliament legislative resolution on the joint text approved by the Conciliation
Committee for a directive of the European Parliament and of the Council establishing the
fundamental principles governing the investigation of accidents in the maritime transport sector
and amending Directives 1999/35/EC and 2002/59/EC, 11 March 2009, PE-CONS 3723/2008 – C6-
0046/2009 – 2005/0240(COD).
259 Impact Assessment SEC (2005)1515 Annex to COM (2005)590.
260 For a comprehensive overview on the activities and the experiences of the UK Marine Accident
Investigation Branch, see J. Lang, The Investigation of Marine Accidents: A UK Accident
Investigator's View (2001) 75 Tulane Law Review pp1673 – 1685.
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Table 7: Date of creation of accident investigation bodies in EU Member States
Creation of the national accident investigation body
Belgium 2012 Greece 2011 Poland 2012
Bulgaria 2006 Hungary 2006 Portugal 2012
Croatia 2013 Ireland 2002 Romania 2011
Cyprus 2013 Italy 2011 Slovenia 2011
Denmark 2011 Latvia 2011 Spain 2009
Estonia 2012 Lithuania 2011 Sweden 1990261

Finland 1997262 Luxembourg 2008 UK 1989
France 1997 Malta 2011 Iceland 2004
Germany 2002 Netherlands 1999 Norway 2008

The figure below presents the number of investigators in each Member State. Staff issues,
however, need to be viewed in the context of the workload in the different Member
States, e.g. the number of vessels passing through the waters and the size of the national
fleet. The absolute number of investigators, as such, cannot provide any conclusions as to
whether a Member State has sufficient investigation staff at its disposal.

Figure 14: Number of investigators in accident investigation bodies*

Source: information was mainly retrieved from EMSA country profiles (information reported by
Member States). Information from France comes from the Milieu survey, and information for
Portugal from the GPIAM website. No information was found for Greece, Croatia and Belgium.
*In France and Finland, only permanent/full time investigators have been taken into account;
Estonia has reported having one investigator in the investigation body and four in the maritime

261 The Swedish investigation board was created in 1978 and investigates maritime accidents since
1990.
262 The Finnish investigation board was created in 1996. The board investigates maritime accidents
since 1997.
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administration; in the Netherlands, there is one coordinator investigator supported by PSCO who
conduct investigations on a need basis.

The figure presented above does not take into account administrative staff or expert-
networks that can support the investigation body when necessary. For instance, in
France, 20 non-permanent investigators supplement the four permanent investigators
and, in the Netherlands, Port State Control Officers also conduct investigations on a need
basis. As a general rule, investigation bodies vary widely in size and organisation.
Several investigation bodies have complex organisations including a body of
representatives or experts, administrative staff, full-time and part-time investigators and
consultants, while others have a single investigator responsible for all of the work. Each
of these models presents its own challenges.

2.5.2.2 Increased share of accidents investigated
Directive 2009/18/EC provides for the obligation of investigating all accidents classified
as ‘very serious casualties’263. A preliminary assessment is required for accidents
classified as ‘serious casualties’. For other casualties, or maritime incidents, the
investigation body decides whether or not an investigation needs to be conducted. The
2005 ex-ante Impact Assessment anticipated that the adoption of common criteria on
when to open investigations would result in an increased rate of investigations264. Most of
the respondents of the surveyed investigation bodies agreed that the rate of accidents
being investigated has risen as a result of the implementation of the Accident
Investigation Directive. A few authorities report that the increased investigation rate also
significantly increased their workload without necessarily producing useful data.

2.5.2.3 Common investigation principles and increased comparability of data
Investigations are conducted according to a common methodology for investigation of
marine casualties and incidents. This common methodology adopted through
Commission Regulation 1286/2011 on 9 December 2011, has been established in
collaboration with the Committee of Safe Seas (COSS) and EMSA. The Directive also
establishes a common structure for investigation reports. Investigation bodies are
required to publish an investigation report for each completed investigation and to
include data in the European Marine Casualty Information Platform (EMCIP).

263 Article 5(1) of Directive 2009/18/EC.
264 Impact Assessment SEC (2005)1515 Annex to COM (2005)590 p. 28-29.
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In a Nutshell
European Marine Casualty Information Platform (EMCIP)

Article 17 of the Directive 2009/18/EC introduces a European database for marine casualties. EMCIP,
designed and managed by EMSA, provides a platform ‘to store date and information related to marine
casualties involving all types of ships and occupational accidents. It also enables the production of statistics
and the analysis of the technical, human, environmental and organisational factors involved in accidents at
sea’265.

At EU level, its objective is to enable EMSA to provide objective, reliable and comparable information on
maritime safety to the Commission and the Member States, and facilitate cooperation and analysis as
required in Regulation (EC)1406/2002 (the EMSA Regulation). At the national level, EMCIP aims ‘to facilitate
the creation of statistics and any other data analysis needs of the Member States, in the field of maritime
casualties as well as the fulfilment of the national obligations to report investigation findings for certain
casualties to IMO’266.

According to the 2005 ex-ante Impact Assessment267, the harmonisation of the
investigation procedure was expected to result in increased legal certainty and
clarification of the scope and purposes of the accident investigations. The majority of
respondents agreed that the legal certainty regarding the purpose of safety investigations
had indeed increased as foreseen by the Directive. Limited feedback on the issue of
common principles to conduct investigations was received from the survey. One
investigation body mentioned having difficulties defining which investigations would be
compulsory, while another body reported that the different technical specifications in
voyage data recorders are considered a challenge.

The harmonisation of investigation procedures, and especially the definition of common
criteria to open an investigation, also aimed to improve data on marine accidents at
European level. The 2005 ex-ante Impact Assessment268 anticipated that the use of
common criteria would result in comparable technical data on accidents at EU level,
supporting authorities in charge of prevention to better understand the underlying
factors behind serious accidents. The main data collection tool is the European Marine
Casualty Information Platform (EMCIP).

The majority of the respondents in our survey of accident investigation authorities agreed
that a greater amount of EU-comparable data on marine casualties is now available. In
most Member States, the new reporting system based on the IMO was implemented in
2012, and it is only recently that such data became available. Evaluation of its value and
use is therefore not possible.

The evaluation of the European Marine Casualty Information Platform (EMCIP) by the
investigation bodies resulted in divergent responses.  Respondents have pointed out that:
filling in the necessary information takes a long time; the input form includes too many

265 Website of the Joint Research Centre of the European Commission. Available at:
https://ec.europa.eu/jrc/en/scientific-tool/emcip-european-marine-casualty-information-
platform.
266 EMSA website, available at: http://www.emsa.europa.eu/emcip.html.
267 Impact Assessment SEC (2005)1515 Annex to COM (2005)590.
268 Impact Assessment SEC (2005)1515 Annex to COM (2005)590 p. 28-29.

http://www.emsa.europa.eu/emcip.html
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mandatory fields; its definitions are sometimes unclear. Some bodies were of the opinion
that it should not be used as an investigation tool but rather as an information platform,
while others appreciated the wealth of information it contains, and the possibility to
identify similar accidents which have occurred in the past, in order to learn from them.

2.5.3 Prevent the recurrence of casualties
To increase awareness on safety problems and contribute remedy factors for accidents,
the Directive established mechanisms for the exchange of information and experience on
marine casualties, e.g. the publication of safety reports containing safety
recommendations and an exchange platform (Permanent Cooperation Framework) for
accident investigation bodies.

According to the 2005 ex-ante Impact Assessment, following the investigation, sharing its
results and drawing recommendations for the future, was expected to have a significant
impact on the ability to prevent similar accidents in other ships. Furthermore, potential
risk factors for the industry were likely to be notified more quickly and the survey of
accident-prone ships could be more targeted and effective269.

The subsequent implementation of corrective measures to prevent future accidents might
come at a cost for the shipping industry, for which the better vessel design, maintenance
and operational requirements should amply compensate270. Overall, the 2005 ex-ante
Impact Assessment foresaw that these measures would help protect commercial interests
as well as passengers’ and seafarers’ rights, improving the image of the maritime
industry and its attractiveness271. Maritime accident analysis can be a measurable
economic factor in shipping272.

2.5.3.1 Reporting on marine accidents and the exchange of information
Under Directive 2009/18/EC, investigation boards will report on safety investigations
within twelve months of the date of the casualty – or if not possible, will provide at least
an interim report by this date273. These reports should follow the template provided by
the Directive and should be made publicly available.

In most Member States, investigation reports are published on the investigation body’s
website. As their investigation bodies were only created in 2013, Croatia and Cyprus
have not yet published investigation reports. In five Member States, i.e. Belgium,
Luxembourg, Italy, Poland, and Slovenia, reports are not published online. Although the
publication of investigation reports is an obligation under Directive 2009/18/EC, the
annual reporting on the activities of the investigation body is not. As a result, an annual

269 Ibid.
270 Impact Assessment SEC (2005)1515 Annex to COM (2005)590, p.29.
271 Impact Assessment SEC (2005)1515 Annex to COM (2005)590, p.29.
272 Wayne K Talley, Vessel Safety and Accident Analysis (2010) in: Costas Th. Grammenos (ed.), The
Handbook of Maritime Economics and Business (London: Lloyd's List), p. 519 – 535.
273 Article 14 of Directive 2009/18/EC.
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report is published only in a few Member States. Some countries have, however, made it
compulsory. For example, in the UK, the Merchant Shipping Regulation requires the
Chief Inspector to report annually to the Secretary of State and to make this report
publically available.

Overall, the surveyed Member States appreciated the focus of reports on lessons learnt,
and the timeframe of their publication ‒ which allows enough time to elapse so that the
events are not so recent as to cause distress.

The Directive harmonised the reporting system on accidents across Member States. This
required Member States that already have an investigation body, to adopt new
definitions and a new classification of accidents274, i.e. very serious marine casualty,
serious marine casualty, less serious marine casualty, and marine incidents. This also
entails that data on accidents will be comparable across EU Member States starting with
the reporting year 2013.

The Directive, moreover, establishes a ‘permanent cooperation platform’, i.e. a platform
for EMSA, the Commission and the Member States to exchange information and develop
technical solutions in the field of marine accident investigations. The surveyed
investigation authorities were especially positive about this enhancement of intra-EU
cooperation via the establishment of the Permanent Cooperation Framework. The
majority reported on the increased availability of other Member States and the
opportunity to obtain reliable information in a timely manner upon request. A joint
safety investigation between Malta and Sweden, and the investigation following the
accident of the Costa Concordia, were mentioned as positive examples. One respondent
reported delayed safety investigations as a result of inadequate cooperation (non-
response or non-transmission of evidence) from countries classified as ‘substantially
interested States’275.

274 According to the IMO Code for the Investigation of Marine Casualties and Incidents and the
Circular MSC-MEPC.3/Circ.3 of the IMO Maritime Safety Committee and Marine Environment
Protection Committee of 18 December 2008.
275 The Directive applies the following IMO definition, a ‘substantially interested State’, is a State:
which is the flag State of a ship that is the subject of the investigation; or in whose internal waters
or territorial sea a marine casualty has occurred; or where a marine casualty caused of threatened
serious harm to the environment of that State, or within those areas over which the State is entitled
to exercise jurisdiction as recognized under international law; or where the consequences of a
marine casualty caused, or threatened, serious harm to that State or to artificial islands,
installations, or structures over which it is entitled to exercise jurisdiction; or where, as a result of a
casualty, nationals of that State lost their lives or received serious injuries; or that has at its disposal
important information that may be of use to the investigation; or that for some other reason
establishes an interest that is considered significant by the lead investigating State.’
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2.5.3.2 Follow-up on safety recommendations
Safety recommendations are the key element of accident investigations. They are issued
to draw lessons from accidents and aimed at avoiding future accidents. Directive
2009/18/EC requires Member States to ensure that safety recommendations provided by
investigation bodies are taken into account by the addressees. Means to implement this
obligation were left to the discretion of the Member States, which established their own
monitoring system. In a few Member States, notably in the United Kingdom, and in
Germany, responding to safety recommendation is compulsory. In the UK, the 2012
Merchant Shipping Regulation requires individuals or organisations to which the
recommendation is addressed, to reply to the Chief Inspector within 30 days on the
planned implementation, or to explain why the recommendation will not be
implemented276.

Recommendations can be addressed to several categories of stakeholders that have been
involved, or can have an interest in the accident, ranging from: the vessel owner and/or
the operator; crew; shipbuilding companies; equipment manufacturers; classification
societies; ship owner associations, maritime administration; the coastguards;
meteorological institutes. In France (2013), one third of safety recommendations were
addressed to ship owners, operators and crew, and one third to the maritime
administration277. When recommendations are general, they are often dealt with by
European or international organisations – such as IACS if the recommendation is
addressed to classification societies. This allows a broad and uniform implementation of
recommendations by stakeholders.

Safety recommendations are provided in investigation reports. In the UK,
recommendations are also provided in writing to addressees. In Germany and the UK, if
the recommendation is considered urgent, or of the utmost importance, the investigation
body can issue the recommendation before the publication of the investigation report278.
In France, a feedback form is annexed to the investigation report and should be returned
to the administration within three months ‒ providing information on the
implementation of the recommendations279.

Some Member States established a specific monitoring system for recommendations
addressed to the maritime administration. In France, safety recommendations are
followed up by the Comité d’Analyse Technique et de Suivi (Technical analysis and
monitoring committee), which meets once or twice a year. The Committee is under the
authority of the director for Maritime Affairs280. In Ireland, a copy of each investigation
report is sent to the Minister for consideration of the recommendations281. Some Member
States experienced difficulties in the follow-up, which is perceived to be particularly
time-consuming towards non-governmental recipients. Some Member States are of the
opinion that the lack of clear definitions about what constitutes an ‘adequate follow-up’ is
causing investigation authorities to under-perform in this area. One respondent referred

276 MAIB ‘Annual report 2013’.
277 BEA mer, ‘Rapport d’activité 2013’, March 2014.
278 MAIB ‘Annual report 2013’, July 2014 ; BSU, ‘2013 Annual Report’, July 2014.
279 BEA mer, ‘Rapport d’activité 2013’, March 2014.
280 BEA mer, ‘Rapport d’activité 2013’, March 2014.
281 MCIB, ‘Annual Report 2012’, 2013.
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to the Costa Concordia case as a good example where several safety recommendations
were issued and are being taken up by the IMO.

In some Member States, the monitoring results are presented in the annual report of the
investigation body. In France and the UK, a specific section of the report is dedicated to
the implementation of safety recommendations.

Example: Follow-up on safety recommendations in the UK

In the United Kingdom, the Maritime Investigation Board (MAIB) follows up each safety recommendation.
Once the investigation report is published, all organisations or individuals to whom a recommendation is
addressed, receive a formal letter from the MAIB notifying them the recommendations. Recipients have
thirty days to send their implementation measures. There is, however, no penalty applied in case a recipient
does not answer. Although there is no penalty, cases where recipients do not respond are extremely rare.
The notification of non-response cases in the publically available annual report of the MAIB is usually an
incentive for recipients to respond, especially as they have the opportunity to comment on the report
before publication.

The MAIB addresses most of the safety recommendations to the industry – industry organisations and
individual companies. Around forty percent of the recommendations are addressed to the maritime
administrations (Maritime Coastguards Agency). Recipients must state whether they fully accept the
recommendation, partially accept, or if they reject it. There is no obligation to implement a
recommendation ‒ since they are the opinion of the MAIB on what measures should be implemented, not
binding instruments. If the recommendation is accepted, implementation measures and a timescale for
implementation must be notified. During the thirty days’ delay, recipients can ask the MAIB for clarifications
on the recommendations.

Stakeholders usually accept recommendations, especially since the MAIB works with potential recipients
ahead of the publication of the investigation report. An internal meeting with recipients is organised to
discuss safety issues and potential prevention measures, and all recipients have thirty days to comment on
the draft investigation report. Stakeholders are generally aware of the recommendation in advance, which
usually avoids their rejection. Sometimes measures have been implemented before the publication of the
investigation report – a complete investigation takes between eight and fourteen months. Cases of rejected
recommendations are extremely rare – one out of ninety recommendations in 2013282. If a recommendation
is rejected, the MAIB will try to discuss alternatives. Partial acceptance usually means that the recipient
agrees with the recommendation but not with the proposed timeline and suggests a more convenient one.

The MAIB follows-up on the implementation of all recommendations. If no notification that
recommendations have been implemented is received by the proposed deadline, a formal letter is sent to
the recipient. Recommendations addressed to the administration are constantly under review. There is
constant dialogue between institutions to avoid issues linked to changes in the administrations or changes
in policies. Recipients often implement accepted recommendations in time. If this is not the case, the
follow-up of the investigation board is sufficient to ensure the implementation of the measures. The MAIB
has a statutory obligation to report annually on safety recommendations and their implementation status.
The investigation board provides statistics on recommendations in its annual report.

Although it is difficult to evaluate the real impact of these recommendations, as they are parallel to
stakeholder and administration efforts to improve safety, there have been cases where safety
recommendation have modified legislation – in particular, regarding fishing vessels for which legislation was
less strong. In general, safety recommendations support the efforts of all stakeholders in the improvement
of maritime safety.

282 MAIB ‘Annual report 2013’.
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The real influence of safety recommendations is difficult to separate from the influence of
international requirements, legislation, and industry self-regulation. However, all
interviewed stakeholders have indicated that, in their opinion, safety recommendations
provided by an investigation board had a real value for increasing maritime safety. The
impact of safety recommendations is also difficult to measure as investigation boards do
not yet have the same degree of experience in conducting investigation and providing
recommendations. Indeed, procedures on safety recommendations are only in place in
Member States which already had an investigation board before the Directive was
implemented. On the contrary, newer investigation boards lack experience in this area.
The Permanent Cooperation Framework has initiated discussions on safety
recommendations, e.g. what makes a good recommendation, how to follow-up, in view
of harmonising practices in EU Member States. This should result in guidance and good
practices on safety recommendations.

2.5.4 Role and expertise of EMSA
EMSA has a supporting role in the implementation of Directive 2009/18/EC ‒ it assists
Member States by providing training courses on the requirements of EU legislation in
this area. It also visits Member States to check whether requirements to ensure the
independence of the investigative bodies are respected283.

EMSA’s role in the implementation of the Third Maritime Safety Package

Accident investigation

 Facilitating cooperation between Member States and the Commission in the
development of a common methodology for investigating maritime accidents

 Visiting Member States to verify the implementation of accident investigation
rules

Article 10 of Directive 2009/18/EC requires the Member States to establish a Permanent
Cooperation Framework (PCF) ‘enabling their respective investigation bodies to
cooperate among themselves to the extent necessary to attain the objectives’ of the
accident investigation Directive. Further rules of procedure have been established by
Regulation 651/2011, including the request to EMSA to provide for the Secretariat of the
PCF.284

EMSA also developed and currently manages the European Marine Casualty Information
Platform. EMSA ensures the quality of EMCIP data by checking all submissions and
managing access rights, and providing reliable information to the Member States and the
European Commission.

283 EMSA, Annual Report 2012 http://emsa.europa.eu/emsa-documents/latest/77-
publications/1836-annual-report-2012.html.
284 Commission Implementing Regulation (EU) No 651/2011 of 5 July 2011, adopting the rules of
procedure of the permanent cooperation framework established by Member States, in cooperation
with the Commission pursuant to Article 10 of Directive 2009/18/EC of the European Parliament
and of the Council, Annex, Article 2(5).



PE 536.331 110

An external evaluation of EMSA, conducted in 2008, concluded that mainly the smaller
Member States value the support provided by EMSA in accident investigation report
databases285.  This is explained with ‘the assumption that larger Member States are more
self-sufficient and already benefit from economies of scale […], whereas the smaller
Member States have more to gain from having an agency such as EMSA’286. When
Member States are divided between ‘EU15 and EU10’ Member States, the report
concludes that the accident investigation report database is most valued by ‘EU15’
Member States287.

In addition, the 2008 evaluation shows that the assessment of overall EU effectiveness
prior and after EMSA – in the specific case of the accident investigation report database
increased from ‘low effectiveness’ to ‘high effectiveness’288. An overall positive evaluation
of EMSA can also be derived from the stakeholder consultation conducted for this study.
The surveyed investigation authorities viewed EMSA’s work as ‘quite useful’ and most
appreciated their training (especially for investigators or regarding the use of EMCIP and
Voyage Data Recorders) and support. They also valued EMSA’s support overseeing the
Permanent Cooperation Framework, which they consider an excellent forum to share
ideas, compare approaches, and discuss challenges and best practices.

Figure 15: EMSA’s supporting role

Source : Milieu questionnaire to Maritime Authorities

EMSA’s visits to Member States were also seen as an occasion for growth and an
incentive to achieve a common level of safety. However, a few investigating authorities
were of the opinion that EMSA’s visits resembled an audit rather than an inspection visit.

As discussed in paragraph 1.1.2.3, several investigation authorities consider EMCIP to be
too complex ‒ suggestions are to have fewer and better-described categories which
would make EMCIP more user-friendly and also possibly help to adapt it adequately to
report on smaller vessels. Other investigation bodies suggested that EMSA could
elaborate a technical standard for analysing and reporting the conclusions of safety
investigations, going beyond the Common Methodology referred to in Regulation
1286/2001. This, in turn, could improve the comparability of investigations reports and
encourage information exchange.

285 COWI (April 2008). Evaluation of the European Maritime Safety Agency. Final report, p. 56.
286 Ibid.
287 Ibid, p. 26.
288 Ibid, p. 28. The graph provides a scale from one  (very low effectiveness) to five (very high
effectiveness).
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2.5.5 Survey Results
The majority of the respondents were fairly positive in their assessment of the Directive’s
effects: most of them agreed that information gathering and cooperation between
Member States in accident investigation had both improved (as expected by the 2005 ex-
ante Impact Assessment). In their view, the 2005 Impact Assessment had also correctly
predicted the increase in the share of accidents being investigated, in the amount of
comparable data and in legal certainty. Most respondents also agreed that the
independence of the investigation process had been increased by the Directive, although
some believed further improvement in this respect was needed. Finally, the majority of
the respondents had not yet detected an impact of the Directive on the level of safety of
vessels: some of them explained that there is not yet sufficient data for assessment and a
longer implementation time is required.

Figure 16: To what extent has Directive 2009/18/EC resulted in these effects?

Source : Milieu questionnaire to accident investigation authorities
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2.5.6 Conclusions
Directive 2009/18/EC establishes an obligation to investigate all ‘very serious casualties’.
This investigation needs to be conducted by independent bodies from the maritime
administration, conducting only safety-related investigations ‒ in contrast to
investigations determining liability or apportioning blame. Whereas the majority of
Member States have set up such independent bodies – several issues arise touching upon
the level of independence – varying from operating under the maritime authority, to
staffing or budget issues.

Overall, the investigation bodies have very different levels of experience and maturity –
this is also the case for their workloads ‒ depending on the number of vessels passing
through the waters, size of the national fleet etc. In addition, having fewer members of
staff should not be considered an indication of organisational problems – although this
was an issue that was raised by some smaller organisations.

According to the surveyed investigation authorities, the obligation to investigate all ‘very
serious casualties’ has led to an increased rate of investigations, as foreseen by the 2005
ex-ante Impact Assessment and, as a result of the adoption of common criteria on when
to open investigations. Member States value the increased comparability of data via
EMCIP. Despite its relevance, surveyed Member States raised some practical issues such
as the time-consuming process of providing the necessary information.

The Accident Investigation Directive further established mechanisms for the exchange of
information and experience on marine casualties – which should lead to preventing the
recurrence of casualties. Sharing results of accident investigations and drawing
recommendations for the future, was anticipated to have a significant impact on the
ability to prevent similar accidents in other ships.

Because of the short time elapsed after implementation and the need for a more complex
analysis, no conclusions can be drawn as to whether or not the exchange mechanisms led
to the actual prevention of accidents. However, the majority of the surveyed Member
States appreciated the focus of reporting on lessons learnt, and the overall value of the
‘permanent cooperation platform’, which is mentioned to provide opportunities for quick
exchange of reliable information and cooperation between Member States.

Finally, safety recommendations are the key element of accident investigations.  Member
States are, therefore, required by the Directive to ensure that the addressees take the
safety recommendations provided by the investigation bodies into account. Member
States’ practices show different approaches, such as compulsory recommendation to
safety recommendations, or the establishment of a specific monitoring system for
recommendations.

Overall, the results of the Accident Investigation Directive which have been most
recognised by the Member States are the enhanced cooperation between Member States
in the process of accident investigation and the improved information gathering (see
Annex V).
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2.6 Civil liability of ship owners and carriers in case of accident
This section jointly discusses Directive 2009/20/EC on the insurance for ship owners for
maritime claims (the ‘Insurance Directive’) and Regulation 392/2009 on the liability of
carriers of passengers by sea in the event of accidents (the ‘Liability Regulation’). The
Insurance Directive establishes rules regarding the insurance of ship owners for marine
claims with the objective of making economic operators act more responsibly and to
improve the quality of merchant shipping289. In order to ensure a proper level of
compensation for passengers involved in maritime accidents, the Liability Regulation
establishes liability rules for passengers290.

2.6.1 Insurance of ship owners for maritime claims (Directive
2009/20/EC)

Directive 2009/20/EC fills a gap in European maritime law, as there was no general
requirement for ship owners to maintain liability insurance before the implementation of
the Directive. The Directive addresses the risk of businesses and individuals not being
able to recover costs associated with an incident. It seeks to ensure that ship owners have
sufficient assets to meet liabilities resulting from an incident at sea and to guarantee
better protection of victims filing maritime claims by compelling all ships flying the flag
of an MS or calling at an EU port to be covered by insurance.

Directive 2009/20/EC establishes a financial guarantee for ship owners, requiring ship
owners of ships of 300 gross tonnage or more to have adequate insurance for maritime
claims subject to limitation under the 1996 Protocol to the Convention on Limitation of
Liability for Maritime Claims (LLMC Protocol)291, up to the relevant maximum limits laid
down in the Protocol. It consequently brings into force the 1996 protocol to the
Convention – which was not ratified by all Member States in 2009. The Directive requires
that the insurance cover is evidenced by a certificate292 issued by the insurance provider
and carried on board. Member States can extend this obligation to foreign ships operating
in their territorial waters.

Directive 2009/20/EC is implemented through the national port State control inspection
regime. Member States must ensure that inspections in ports include the verification of
the insurance certificate. Competent authorities may issue an expulsion order if such a
certificate is not carried. As a result of issuing an expulsion order, the ship should be
refused entry in any member States’ ports until presentation of the certificate.

289 Recital 1 to Directive 2009/20/EC.
290 Recital 1 to Regulation 392/2009.
291 1996 Protocol to the Convention on Limitation of Liability for Maritime Claims (LLMC Protocol),
adopted 2 May 1996, entry into force 13 May 2004.
292 Article 6 of Directive 2009/20/EC requires that such certificate contains the name of ship, its
IMO number, and port of registry; the ship owner’s name and principal place of business; the type
and duration of the insurance; and the name and principal place of business of the provider of the
insurance and, where appropriate, the place of business where the insurance is established.
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The original text of the Directive, first proposed under the title ‘Civil Liability and
Financial Guarantees of Shipowners’, was not supported by the affected industries and
was subject to profound disagreements between the Council and the European
Parliament. The Directive was one of the last ones to be adopted, together with the Flag
State Directive. The European Parliament played a crucial role in the adoption of the
Directive, emphasising the interdependent nature of the Third Maritime Safety Package
and insisting that no Directive could be dropped or postponed. The original proposal
contained an obligation for Member States to ratify the 1996 Convention as soon as
possible and required that the limit of the financial guarantee for civil liability of ship
owners was at least double the ceiling laid down in the 1996 Convention. It also
contained a provision for ensuring that ship owners have a financial guarantee to protect
the seafarers in case of abandonment. Both measures were supported by the European
Parliament but were later eliminated in order to obtain the Council’s approval. In the first
reading, the European Parliament had also inserted an obligation for the Member States
to become contracting parties to the 2001 International Convention of Civil Liability for
Bunker Oil Pollution Damage293. The European Parliament also introduced the creation of
a fund to compensate third parties damaged by ships that lacked financial guarantees.
Both of these measures were later eliminated during the discussions with the Council.

Position of the European Parliament

The European Parliament proposed to establish a solidarity fund to cover damage caused by ships without a
financial guarantee294:

‘ A solidarity fund shall be set up to compensate third parties, whether natural or legal persons, that have
suffered damage caused by ships which, notwithstanding the obligations laid down in this Directive, have
sailed in EU territorial waters without being in possession of a financial guarantee certificate. The amount to
be allotted to this fund, and the fund’s operating rules, shall be determined in accordance with the
regulatory procedure referred to in Article 17(2)’.

This provision was not included in the final text of the Directive. No problems have been reported regarding
this gap; overall there have been very few reported ship owners who were entirely uninsured (even before
the entry into force of the Insurance Directive).

293 2001 International Convention of Civil Liability for Bunker Oil Pollution Damage, adopted 23
March 2001, entry into force 21 November 2008.
294 European Parliament legislative resolution of 29 March 2007 on the proposal for a Directive of
the European Parliament and of the Council on the civil liability and financial guarantees of ship
owners (COM(2005)0593 – C6-0039/2006 – 2005/0242(COD)).
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2.6.1.1 Intervention logic

The intervention logic (see below and Annex I) provides the main objectives identified for
Directive 2009/20/EC.

Directive 2009/20/EC – Insurance of ship owners for maritime claims

Objectives Anticipated environmental, social and economic effects
General
objective

 Ensure better protection
against uninsured and
insolvent ship owners

Impact  Reduction of uninsured and
insolvent ship owners

Specific
objectives

 Insurance coverage of  ship
owners

Results
(Consequences)

 Increase of ships with insurance
papers up to LLMC standards

 Higher share of victims being
compensated

 Increased knowledge on maritime
traffic

 Lower insurance premium for the
industry

Operational
objectives

 Establish a control system of
insurance certificates in all
MS

 Establish a system of
penalties ‘effective,
proportionate and
dissuasive’ in all MS

 Obligation for ship owners
to carry insurance

Output
(Actions)

 Control system for checking
insurance certificates

 System of penalties established
 Eradication of ships without

insurance papers in EU waters
 Increased pressure on staff of

maritime administrations in
establishing control systems
(negative output)

In order to gather information on the implementation and effects of the Insurance
Directive, a survey was carried out among all Maritime Authorities of the Member States.
From all 28 Member States and Norway and Iceland, 18 responses were received295. In
addition, semi-structured interviews were held with the relevant stakeholder groups.

The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)296 and whether or not any of these were foreseen.
The assessment below will focus mainly on the specific objective of the insurance
coverage of ship owners.

The 2005 ex-ante Impact Assessment anticipated that those ship owners that did not yet
have insurance or ship owners of low quality ships would experience an increase in fees.
An increase in the cost and workload was also foreseen for the Maritime Administrations

295 See Section 1.6 in Chapter 1. From the respondents, three were landlocked states and four did
not complete the questions on accident investigation.
296 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
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– such as for the production of certificates. The ex-ante Impact Assessment did not
identify any measurable output or indicator.297

2.6.1.2 The insurance coverage of ship owners

Article 4 of the Insurance Directive obliges each Member State to require that ship owners
of ships flying its flag have insurance covering such ships – covering maritime claims
subject to limitation under the 1996 Convention298. Whereas ship owners are obliged to
carry the certificate; the Member States are obliged to control the certificates.

This section discusses the control of the insurance certificates by the Member States. It
moreover discusses the option provided to the Member States to extend the insurance
requirement to foreign ships operating in their territorial water.

 Control of insurance certificates
Any inspection of a ship in a port under the jurisdiction of a Member State (in accordance
with Directive 2009/16/EC) should verify whether the insurance certificate is carried on
board299.

Position of the European Parliament

The European Parliament proposed to establish a Community Office ‘which shall be responsible for keeping
a full register of certificates issued, monitoring and updating their validity, and checking the existence of
financial guarantees registered by third countries’ 300.

This provision was not included in the final text of the Directive.

Ensuring consistency in the application of the Directive, especially regarding the
acceptance of certificates by port State control administrations, has been the main concern
for interviewed stakeholders – ship owners and P&I Clubs301. In particular, the
International Group of Protection and Indemnity (P&I) Club started negotiations with
Member States to ensure that certificates of insurance issued by International Group
Clubs would be accepted in evidence of a ship owner’s insurance cover. This was an
exercise carried out over a period of nearly two years. Interviewed stakeholders agreed
that the process went smoothly and that ship owners have encountered no problems.

297 Ibid, p. 36.
298 1996 Protocol to the Convention on Limitation of Liability for Maritime Claims (LLMC Protocol),
adopted 2 May 1996, entry into force 13 May 2004
299 Article 5(1) of Directive 2009/20/EC.
300 European Parliament legislative resolution of 29 March 2007 on the proposal for a Directive of
the European Parliament and of the Council on the civil liability and financial guarantees of ship
owners (COM(2005)0593 – C6-0039/2006 – 2005/0242(COD)).
301 P&I Clubs (as described by the International Group of P&I Clubs) are ‘independent, non-profit
making mutual insurance associations, providing cover for its ship owner and charterer members
against third party liabilities relating to the use and operation of ships. Each club is controlled by its
members through a board of directors or committee elected from the membership’. More
information is available at:  http://www.igpandi.org/.
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Limited feedback was received from the survey respondents on the implementation of
the Directive. Only one respondent had found breaches since the implementation of the
Directive. Amongst the respondents, the maximum applicable penalty in their Member
States ranges from 250 to 30,000 Euros.

Extension to foreign ships operating in their territorial water
Article 4 of the Directive enables Member States to extend the obligation to have
insurance protection as defined in the Directive to ships operating in their territorial
waters. In landlocked countries, the obligation to carry insurance is only applicable to
vessels flying the national flag.

Table 8: Obligation to carry insurance in territorial waters
Obligation applicable to foreign vessels operating
in territorial waters

Not applicable

Cyprus302

Denmark303

Italy304

Poland305

Portugal306

Spain307

Belgium308

Estonia309

France310

Ireland311

United Kingdom312

Germany requires ships flying a foreign flag entering or leaving a port or an offshore
facility to carry an insurance certificate313. None of the respondents indicated specific
issues with the extension of the application of the Directive to inland navigation.

302 Republic of Cyprus, Ministry of Communication and Works, Circular No 43/2011, 15 November
2011.
303 Danish Maritime Authority, Act No 251 of March 2011 amending the merchant shipping act, the
act on safety at sea and the seamen’s act.
304 NCTM Studio Legale Assiciato, ‘Shipping and Transport Bulletin, October-November 2012’.
305 Maritime Code and Law on Maritime Areas of 31 August 2012 amending the Maritime Code of
September 2001.
306 Decreto-Lei n˚50/2012 de 2 de março, Diário da República, 1.ª série - N.º 45 - 2 de março de 2012.
p.937.
307 Nimes España S.L. P&I correspondents, ‘Transposition in Spain the Directive 2009/20/EC of the
European Parliament and of the Council of 23 April 2009 on the Insurance of Shipowners for
Maritime Claims’.
308 Induver Verzekeringen: http://www.induver.be/documents/news-items/20120907-
verzekering-passagiersschepen.xml?lang=fr.
309 Merchant Shipping Act of 5 June 2002, RT I 2002, 55, 345.
310 Ordonnance n̊ 2011-635 du 9 juin 2011 portant diverses dispositions d’adaptation du code des
transports au droit de l’Union Européenne et aux conventions internationales dans les domaines du
transport et de la sécurité maritimes, JORF n°0134 du 10 juin 2011 page 9834.
311 Marine Notice No. 59 of 2011, Insurance of Shipowners for maritime claims.
312 The Merchant Shipping (Compulsory insurance of ship owners for maritime claims) Regulations
2012, 2012 No. 2267.
313 Deutsche Flagge, Liability for maritime claims: http://www.deutsche-
flagge.de/en/liability/ship-owners-liability.

http://www.induver.be/documents/news-items/20120907-verzekering-passagiersschepen.xml?lang=fr
http://www.induver.be/documents/news-items/20120907-verzekering-passagiersschepen.xml?lang=fr
http://www.deutsche-flagge.de/en/liability/ship-owners-liability
http://www.deutsche-flagge.de/en/liability/ship-owners-liability
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2.6.1.3 Survey Results
Only a few respondents among the surveyed administration replied to the questions on
the insurance of ship owners for maritime claims, especially regarding the assessment of
the results of the Directive.  Some respondents reported that they do not have sufficient
data to provide an answer. The only ‘result’ that received a rather positive assessment
was the increase in ships with insurance papers (LLMC standards). The effects on the
insurance industry, on victims and on the knowledge of maritime traffic were judged to
be of little significance. Naturally, given the low response rate for this question, this
picture can be indicative at best.

Regarding the issuing of certificates, most respondents indicated that this did not lead to
additional costs (as anticipated in the ex-ante Impact Assessment). Reasons provided are
that the applicants directly cover costs; or that while the extra costs so far have been
covered by the administration, a fee will be introduced in 2015.

Figure 17: To what extent has Directive 2009/20/EC produced these results?

Source : Milieu questionnaire to Maritime Authorities

2.6.1.4 Conclusion
Overall, no significant implementation issues have been identified in relation to the
Insurance Directive. This might relate, to a large extent, to the fact that the Directive did
not lead to major changes in the existing practice. Interviewed stakeholders agreed that
the Insurance Directive codifies the International Maritime Organisation’s Guidelines on
the insurance of ship owners, and as such confirms the status quo at international level.
Ship owners were insured up to the requirements of the Directive prior to its
implementation; the Directive therefore had limited impact on improved maritime safety
or the level of compensation provided in maritime claims. Its introduction has had no
material impact on the provision of cover provided by the P&I Clubs. One stakeholder
mentioned that the main effect of the Directive is that it provides a degree of certainty for
Member States with the introduction of a new certificate.

The insurance coverage of ship owners has been discussed as the main specific objective
in this section. Ship owners carry the insurance certificate and Member States are
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responsible for the control of the certificates when they carry out inspections in
accordance with Directive 2009/16/EC. In this regard, no implementation issues have
been identified via desk research or reported via the survey. Ship owners and P&I Clubs
mentioned that ensuring consistency in the application of the Directive – especially
regarding the acceptance of certificates by port State control administrations – has been
their main concern.

The 2005 ex-ante Impact Assessment anticipated increased cost for ship owners (with no
insurance or low quality ships). However, the final Directive differed substantially from
the original Commission proposal, which may explain why the interviewed stakeholders
mentioned that there has been no direct impact on cost. The anticipated increase in the
cost and workload that was foreseen for the Maritime Administrations has been
considered manageable. Regarding the issuing of certificates, most respondents indicated
that this did not lead to additional costs. Increased pressure on staff was also recognised
by the Maritime Administrations.

Overall, the requirements included in the final text of the Directive are minimal and
confirm the right of ship owners to limit their liability. The initial proposal of the
European Commission had more ambition and sought to increase liability limits beyond
the standards of the LLMC and generally to reduce the right to limit liability, which
might have had more impact on the level of compensation provided in maritime claims.

2.6.2 Liability of carriers of passengers by sea in the event of accidents
(Regulation 392/2009)

Regulation 392/2009 on the liability of carriers of passengers at sea seeks to ensure a
proper level of compensation of passengers travelling by sea, especially in the event of
death or personal injury of a passenger, or the loss of or damage to luggage. The Liability
Regulation implements the 1974 Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, as amended by the Protocol of 2002314 and the 2006
IMO guidelines for Implementation of the Athens Convention315.

The Regulation applies to all international carriage316 and carriage by sea within a single
Member State on board ships of Classes A and B pursuant to Directive 98/18/EC317

when318:
 the ship is flying the flag of or is registered in a Member State;
 the contract of carriage has been signed in a Member State; or

314 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea (PAL),
adopted 13 December 1974, entry into force on 28 April 1987. The 2002 Protocol was adopted on 1
November 2002 , entry into force on 23 April 2014.
315 IMO guidelines for Implementation of the Athens Convention adopted in November 2006 (Legal
Committee of the IMO). For more details on the implementation, see E Røsæg, The Implementation
of the Athens Convention in EU Law (2013) in: Studies in memoriam of Professor Anthony A.
Antapassis (Athens: Ant. N. Sakkoulas Publishers).
316 Within the meaning of point 9 of Article 1 of the Athens Convention.
317 The Directive lays down safety rules and standards for passenger ships. It divides passenger
ships in four classes according to the sea area and distance from the coast within which they
operate.
318 Article 2 of Regulation 392/2009.
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 the place of departure or of destination as laid down in the contract of carriage is
situated within a Member State.

The Protocol to the Athens Convention provides for the obligation for carriers of
passengers – cruise ships and ferries – licenced to carry more than 12 passengers319 to
contract an insurance covering physical and material damage to passengers in the event
of accident. The limit of this insurance must not be less than 250,000 Special Drawing
Rights (SDR)320 per passenger321. The Protocol also introduces the right of direct action
against the insurer. The Regulation provides (up to a certain amount) for strict liability
and there is no exoneration for war or terrorism liabilities.

In a Nutshell
Athens Convention and IMO Reservation and Guidelines

The 1974 Athens Convention establishes ‘a regime of liability for damage suffered by passengers
carried on a seagoing vessel. It declares a carrier liable for damage or loss suffered by a passenger
if the incident causing the damage occurred in the course of the carriage and was due to the fault
or neglect of the carrier. […] However, unless the carrier acted with the intent to cause such
damage, or recklessly and with knowledge that such damage would probably result, he can limit
his liability.’322

The 1976 Protocol to the Convention introduced the Special Drawing Right (SDR) as the unit of
account.

The 2002 Protocol ‘introduces compulsory insurance to cover passengers on ships and raises the
limits of liability. It also introduces other mechanism to assist passengers in obtaining
compensation […] The limit of the compulsory insurance or other financial security shall not be
less than 250,000 Special Drawing Rights (SDR) per passenger on each distinct occasion’323.

The Legal Committee (at its ninety-second session) adopted the ‘IMO Reservation and
Guidelines’, which recommend that States, which ratify the 2002 Protocol, should include the
reservation in order to facilitate its entry into force324. The 2006 IMO Reservation ensures ‘that
owners of passenger ships engaged in international voyages will be able to obtain insurance
cover as required by Article 4bis of the 2002 Protocol in accordance with existing market
conditions’325.

319 ‘The definition of  ‘passenger ship’ - meaning a ship which carries more than 12 passengers is
included in Directive 98/18/EC on safety rules and standards for passenger ships.
320 The SDR ‘is an international reserve asset, created by the IMF in 1969 to supplement its member
countries’ official reserves. Its value is based on a basket of four key international currencies, and
SDRs can be exchanged for freely usable currencies’. More information is available at:
http://www.imf.org/external/np/exr/facts/sdr.HTM.
321 See: http://www.imo.org/About/Conventions/ListOfConventions/Pages/Athens-
Convention-relating-to-the-Carriage-of-Passengers-and-their-Luggage-by-Sea-(PAL).aspx.
322 IMO website: http://www.imo.org/About/Conventions/ListOfConventions/Pages/Athens-
Convention-relating-to-the-Carriage-of-Passengers-and-their-Luggage-by-Sea-(PAL).aspx.
323 Ibid.
324 IMO, Legal Committee, 101st session, Review of the status of conventions and other treaty
instruments emanating from the Legal Committee, IMO Reservation and Guidelines for
Implementation of the Athens Convention, Submitted by the International Group of P&I
Associations, the International Chamber of Shipping and the Cruise Lines International
Association, LEG 101/8/3, 12 March 2014, p.2.
325 IMO, Legal Committee, 101st session, Review of the status of conventions and other treaty
instruments emanating from the Legal Committee, IMO Reservation and Guidelines for



PE 536.331 121

The IMO Reservation and Guidelines for the implementation of the Athens Convention
allowed ship owners to split the insurance cover between non-war risks, usually covered
by Protection and Indemnity (P&I) and war risks, for which a special insurance has often
been required. All EU Member States that have signed the Convention and the EU itself
have declared this reservation. The Protocol requires the carrier to provide evidence of
insurance cover both for war risks and other risks and these covers to be verified by
certificates issued by a Member State administration – a war blue card for war risks and a
‘Passenger Liability Regulation’ (PLR) blue card for other risks.
Regulation 392/2009 adds to the requirements of the Protocol several provisions
enhancing passenger rights, an advance payment procedure to cover immediate
economic needs proportionate to the damage suffered, and higher compensation for
passengers with reduced mobility. Article 7 requires carriers to provide passengers with
‘appropriate and comprehensible information regarding their rights under this
Regulation’, ‘at all points of sale’, ‘prior to departure’ and in the most appropriate
format’.

2.6.2.1 Intervention logic

The intervention logic (see below and Annex I) provides the main objectives identified for
Regulation 392/2009.

Regulation 392/2009 Liability of carriers of passengers by sea in the event of accident

Objectives Anticipated environmental, social and economic
effects

General
objective

Incorporate into EU law and make
binding the Athens Convention on
the carriage of passengers and their
luggage by sea
Clarify passengers’ rights for
passenger victims of accidents or
damage/loss aboard cruise ships
and ferries

Impact Reduce the number of accidents
and incidents, and the number of
casualties at sea
Ensure equal rights to all
passengers

Specific
objectives

Ensuring proper insurance coverage
for passenger vessels
Equal rights for passengers and
better information regarding these
rights

Results
(Consequences)

Uniform application of the Athens
Convention across MS
More efficient procedures and
equal compensation
Increased pressure on staff of
administrations (issuing certificates
and establishing control systems)
(negative result)

Operational
objectives

Extend the scope of the Athens
convention
Provision on advance payment
Provision on information to
passengers

Output
(Actions)

Fewer complaints from passengers
Greater comparability between
different modes of transport for
passengers

Implementation of the Athens Convention, Submitted by the International Group of P&I
Associations, the International Chamber of Shipping and the Cruise Lines International
Association, LEG 101/8/3, 12 March 2014, p.2.
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In order to gather information on the implementation and effects of Regulation 392/2009,
a survey was carried out among all Maritime Authorities of the Member States. From all
28 Member States and Norway and Iceland, 18 responses were received326. In addition,
semi-structured interviews were held with the relevant stakeholder groups.

The following sections will review the implementation process in the different EU
Member States and assess whether the identified specific objectives have been achieved
and the extent to which the actual effects differ from the anticipated effects (as identified
in the 2005 ex-ante Impact Assessment)327 and whether or not any of these were foreseen.

The assessments below will focus mainly on two specific objectives
 Ensuring proper insurance coverage of passenger vessels
 Equal rights for passengers and better information regarding these rights

The survey did not focus in detail on passengers’ rights and respondents have not
mentioned any problems or challenges in this regard. Also, no stakeholders involved in
the rights of passengers travelling by sea have been identified for interviews. Conclusions
on the overall effects - such as the comparability between transport modes or the
improvement of the position of passengers are included in Section 2.6.2.3 on the survey
results.

This study highlights specific input from the European Parliament in the legislative
process of establishing the Directive. For this specific Regulation no major amendments
have been identified.

2.6.2.2 Ensuring proper insurance coverage for passenger vessels
The main objective of Regulation 392/2009 is to ensure a proper level of compensation
for passengers travelling by sea, especially in the event of death or personal injury of a
passenger, or the loss of or damage to luggage.

No major implementation issues have been identified on the basis of desk research and
the survey. An issue that was mentioned as challenging is the insurance for war and
terrorism liabilities. This Section further provides an overview on how Member States
have implemented the option provided by Article 11 of the Regulation to postpone the
application of the Regulation for ships of class A and B operating within a single Member
State for a certain period.

Insurance for war and terrorism liabilities
The requirement for a separate insurance cover for war risks poses problems for some
Member States. P&I Clubs mentioned that Member States needed guidance and
assistance to fully understand the insurance provisions and how different insurance
providers would meet them. Discussions between the P&I Clubs and Member States
facilitated the smooth entry into force of the Regulation, notably by ensuring that EU

326 See Section 1.6 in Chapter 1. From the respondents, three were landlocked States and four did
not complete the questions on accident investigation.
327 Impact Assessment SEC(2005)1515 Annex to COM(2005)590.
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States would issue certificates to third country flagged ships calling at ports and
terminals in a EU country. The issuing of insurance coverage certificates by Member
States’ administrations had led to extra costs for some respondents to the survey. Some of
them are planning to introduce fees to cover costs, a practice which is already in use in
other Member States.

All P&I Clubs issue non-war blue cards.  Some P&I Clubs decided to issue war blue
cards, where the underlying cover for their passenger ship members is in place, while
others rely on a (US) Certificate of financial responsibility (COFR) provider outside the
Group. The underlying cover is purchased from the same market providers and the war
blue card issued by the Club or COFR provider is the same in terms of the explicit
guarantees in the blue card wording.

The implementation of the Liability Regulation did not have a significant impact on
insurance premiums. If a serious incident involving the death of passengers on a large
passenger ship were to occur, the market would possibly need to reassess its exposure
and reinsurance capacity, and both capacity and cost of insurance / reinsurance may
become an issue. This consequence of a major impact on insurance and reinsurance is
recognised in the 2006 IMO Reservation and Guidelines and because the Reservation is
an integral part of the Liability Regulation, it is recognised also under the Regulation.

Application of the Convention to domestic carriage of passengers
The Athens Convention only applies to international transport. However, Regulation
392/2009 extends the application of the Convention to carriage of passengers by sea
within a single Member State on board of ships of Classes A and B as defined in directive
1998/18/EC on safety rules and standards for passenger ships328.

Article 11 of the Liability Regulation enables Member States to postpone the application
of the Regulation until 31 December 2016 for ships of class A operating within a single
Member State and until 31 December 2018 for Class B ships operating within a single
Member State. As per the Regulation, Member States have the possibility to extend the
application of the Convention to all domestic seagoing voyages, including for ships of
Classes C and D as defined in Directive 1998/18 on safety rules and standards for
passenger ships329.

328 Class A means a passenger ship engaged on domestic voyages other than voyages covered by
Classes B, C and D. Class B means a passenger ship engaged on domestic voyages in the course of
which it is at no time more than 20 miles from the line of coast, where shipwrecked persons can
land, corresponding to the medium tide height.
329 Class C means a passenger ship engaged on domestic voyages in sea areas where the probability
of exceeding 2,5 m significant wave height is smaller than 10 % over a one-year period for all-year-
round operation, or over a specific restricted period of the year for operation exclusively in such
period (e.g. summer period operation), in the course of which it is at no time more than 15 miles
from a place of refuge, nor more than 5 miles from the line of coast, where shipwrecked persons
can land, corresponding to the medium tide height. Class D means a passenger ship engaged on
domestic voyages in sea areas where the probability of exceeding 1,5 m significant wave height is
smaller than 10 % over a one-year period for all-year-round operation, or over a specific restricted
period of the year for operation exclusively in such period (e.g. summer period operation), in the
course of which it is at no time more than 6 miles from a place of refuge, nor more than 3 miles
from the line of coast, where shipwrecked persons can land, corresponding to the medium tide
height.
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Member States have implemented the Regulation as follows:

Table 9: Application of the Convention to domestic carriage of passengers
Application of Article 11 330 Member State
Application of the Regulation to domestic
carriage and Class A, B, C and D ships from 2012
or 2013

The Netherlands and Denmark

Application of the Regulation to Class A and B
from 2012;

Austria, Belgium, Bulgaria, Czech Republic, Finland,
France, Hungary, Lithuania, Luxembourg, Poland,
Romania, Slovenia, Slovakia, and Sweden

Use of transitional period (postponement of the
application of the Regulation to Class A and B
ships)

Croatia, the United Kingdom, Italy, Cyprus, Spain,
Estonia, Latvia, Germany, Estonia, Greece, Ireland, and
Portugal

Notified to the Commission that no Class A and B
ships are operating in its jurisdiction.

Malta

No class A ships currently operating in domestic
waters (postponement of the application of the
Regulation only for Class B ships)

Ireland

2.6.2.3 Survey Results
Our survey shows an interesting discrepancy between the respondents’ assessment on
outputs and results: contrary to what has been observed in previous questions regarding
other Directives, Member States were more positive in their assessment of the ‘results’
rather than the ‘outputs’ of Regulation 392/2009.

Many respondents explained that similar measures were already in place, which reduces
the impact of the Regulation. Even though only a minority reported incurring extra costs
(see Annex V), all of them agreed that the Regulation puts pressure on their staff. Most of
the respondents report that the Convention of Athens is being uniformly applied and that
the position of passengers has improved as a result of the Regulation – which was
foreseen by the ex-ante Impact Assessment331. Few respondents report a decrease in
passenger complaints (some administrations simply do not collect data on passenger
complaints) and even fewer speak of greater comparability between different modes of
transport.

330 European Commission, Application of Regulation (EC) No 392/2009 to domestic carriage on
board ships of classes A, B, C and D as of 31/12/2012:
http://ec.europa.eu/transport/themes/passengers/maritime/doc/application-of-regulation-392-
2009.pdf
331 European Commission, Commission staff working document, Proposal for a Regulation of the
European Parliament and of the Council on the liability of carriers of passengers by sea and inland
waterways in the event of accidents, Extended Impact Assessment, 23 November 2005, SEC(2005)
1516

http://ec.europa.eu/transport/themes/passengers/maritime/doc/application-of-regulation-392-2009.pdf
http://ec.europa.eu/transport/themes/passengers/maritime/doc/application-of-regulation-392-2009.pdf
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Figure 18: To what degree has Regulation 392/2009 resulted in these effects?

Source: Milieu questionnaire to Maritime Authorities

2.6.2.4 Conclusion
Overall, the impact of the Regulation aiming to ensure a proper level of compensation of
passengers travelling by sea was limited in practice, because the majority of the
passenger vessels already carried insurance of the magnitude of what was later required
by the Regulation. This also explains the limited impact in the implementation process
(such as cost or workload). However, Regulation 392/2009 had a major impact at the
international level. The 2002 Athens Convention, improving significantly the rules of the
1974 Convention, came into force solely thanks to this Regulation.

One of the specific objectives of the Regulation is to ensure the proper insurance coverage
for passenger vessels. The outcome of the stakeholder consultation was that the
establishment of the insurance scheme did not lead to major implementation issues.

One issue that was specifically mentioned by the interviewed stakeholders was the
insurance for war and terrorism liabilities, where the members felt the need for
additional guidance and assistance in how to fully understand the insurance provisions
and how different insurance providers would meet these. Overall, it was confirmed that
the implementation of the Liability Regulation is not having a significant impact on
insurance premiums in this regard.

Another important impact of the Regulation is the early entry into force of the Athens
Convention with the ratification of the Member States. The impact of the application of
the Convention to domestic carriage is still largely unknown, as many Member States
have chosen to use the transitional provisions and delay its application to 2016 and 2018
(an option provided by Article 11 if the Regulation).

The second specific objective of the Regulation is to ensure equal rights for passengers
and to provide better information regarding these rights – as also foreseen by the ex-ante
Impact Assessment. There is insufficient information available to draw any conclusion.
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Overall, a limited number of respondents provided feedback to questions regarding this
Regulation. The survey showed that some administrations do not collect data on
passenger complaints. Only a few respondents reported a decrease in passenger
complaints. Most of the respondents did report that the Convention of Athens is being
uniformly applied and the position of passengers has improved as a result of the
Regulation.
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3 Overall findings and conclusions

Further to the Directive-by-Directive discussion in Chapter 2, this chapter discusses the
overall findings and conclusions on the status of implementation and the effectiveness of
the measures included in the Third Maritime Safety Package as a whole. The conclusions
address the issues listed in Section 1.4, setting out the scope of this research paper:

- An overview of the transposition and the current state of implementation of the
different Directives in the EU Member States;

- An assessment of the actual effects of the requirements established by the Third
Maritime Safety Package on the basis of surveys and stakeholder consultations;

- An assessment comparing the actual effects with those anticipated in the ex-ante
Impact Assessments and an explanation of any identified discrepancies;

- A consideration of the role and expertise by EMSA;
- The identification of specific areas where, according to the findings made,

improvements could be considered;
- The overall assessment of the evaluation questions posed for the purpose of this

study, namely effectiveness of the eradication of substandard vessels; the
effectiveness of the introduction of a system of liability covering the entire maritime
transport chain and public authorities responsible for safety at sea; the improvement
of maritime safety through accident investigations and reporting; and the compliance
with monitoring and review obligations of the Member States.

In doing so it does not present the conclusions topic by topic but provides an overall
picture on the implementation and effectiveness of the Third Maritime Safety Package to
date, while highlighting the role of the European Parliament and EMSA as important
players. This section also identifies areas where improvements could be considered. As a
result of the limited availability of information on the effects after the relatively short
implementation period (since 2011), the main focus of the assessment has been on the
implementation process and its challenges – taking into consideration the input provided
by the stakeholders.

3.1 Role of the European Parliament
According to the Treaty, the role of the European Parliament is first and foremost to
exercise jointly with the Council legislative and budgetary functions. On the initiative of
the European Commission, the Parliament and the Council have, in accordance with the
ordinary legislative procedure, jointly adopted the Third Maritime Safety Package in
2009.

The Parliament has exercised political pressure on the Commission through its resolution
on strengthening maritime safety adopted on 27 April 2004 to strengthen maritime safety,
as the result of the work of the temporary committee on maritime safety (MARE)
following the Prestige accident. The MARE Committee conducted further hearings and
consulted with Member States Authorities, Commission representatives, technical
experts, scientists and NGOs, developing a deeper understanding of the Prestige case and
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of possible ways to improve maritime safety, providing recommendations to achieve a
comprehensive and coherent maritime policy.

The EP resolutions highlighted several areas of focus that subsequently have been
addressed by the Directives, such as the importance of places of refuge, a clear decision
making structure and international cooperation in case of major accidents, the need for a
generalised insurance requirement, the exchange of information on accidents and
compulsory IMO audits. Other main issues of concerns by the European Parliament
include the compliance with the ILO Maritime Labour Convention (MLC) and the human
factor in maritime safety. With active support towards initiatives on maritime safety and
its own initiative reports, the European Parliament has been a driving force behind the
progress towards the adoption of the Third Maritime Safety Package.

Maritime safety remains high on the political agenda for the European Parliament being
one of the main themes of its recommendations for the EU’s maritime transport policy
until 2018. The Parliament encouraged Member States to implement the package
speedily, to ratify the relevant IMO conventions and to make every possible effort to be
placed on the Paris Memorandum of Understanding’s ‘white list’. Individual Members of
the Parliament, through parliamentary questions, raised concerns, such as to what extent
‘weaker performers’ could reduce the overall effectiveness of the flag States performance;
or to what extent ill-defined responsibilities of flag States and port States have a negative
effect on the inspection objective. A specific issue that was brought up is the lack of EU-
level statistics on ships transporting radioactive material. This issue – while worded in
the more general terms of ‘sharing of information on dangerous or polluting goods’ was
also raised by the respondents to the survey conducted for this study.

3.2 Key achievements and challenges of the Third Maritime Safety
Package

This section discusses the main achievements that have been established or launched by
the Third Maritime Safety Package as well as challenges identified on the basis of desk
research and stakeholder consultation. These cover:

 The eradication of substandard vessels
 The emphasis on accountability, responsibility and liability
 The combination and integration of data
 Monitoring and reporting requirements
 The eradication of substandard vessels

A vessel of good quality is technically sound and complies with the mandatory
international conventions covering technical requirements and vessel conditions, but also
minimum standards of training and treatment of its crew. The Flag State Directive and
the Port State Control Directive mainly pursue compliance with international rules.
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The Flag State Directive aims to improve performance of flag State administrations as
well as to increase control of Member States over their fleet. For most Member States,
there was no need to implement new measures because they were already compliant
with the Flag State Directive – this means this Directive had limited additional effect,
with the exception of a few Members States, such as the Grey listed Member States that
have taken measures to improve the quality of their flag State activities and ship registry,
such as Slovakia and Bulgaria. A challenging issue raised by the interviewed
stakeholders is the establishment of secondary registries by flag States. Ships registered
on secondary ship registries can escape certain EU rules – such as the flag State Directive,
and undermine the application of social and labour norms. At this stage of
implementation, it cannot be concluded whether there has been an increase in the quality
of flag State performance. Although the Paris MoU list and our survey provide some
indicative data, they do not give conclusive evidence of either an improvement or a
worsening.

With the exercise of jurisdiction on foreign ships calling at their port, port States have a
very strong instrument available to ensure compliance of ships with international rules.
The use of a system of harmonised inspection procedures targeting high-risk ships aims
to significantly reduce substandard ships in EU waters. The NIR provides for a targeting
system in which the ranking of companies according to their PSC performance plays an
important role and quality shipping is rewarded, whereas ships with a poor performance
are subject to increased control and sanctions. Most respondents to our survey held a
positive view of the NIR and recognised the merits of a risk-based approach to
inspections – confirming their resources are focused on substandard ships. Respondents
to the survey also confirmed that ships with a high-risk profile are being inspected more
thoroughly.

All Member States delegate part of their flag State activities to ROs. The Directive and
Regulation on Survey Organisations aim to improve the working relationship between
Competent Authorities and their ROs and establish rules to be followed by classification
societies to be granted the right to operate in the EU as ROs. The failure of some
classification societies to enforce international rules contributed to the problem of
substandard ships. In this regard, the Third Maritime Safety Package extends the
measures established by its predecessors. The First Maritime Safety Package established
technical requirements – such as double-hull oil tanks - and set up requirements for port
State control and classification societies. The Second Package creates requirements
regarding monitoring of maritime traffic and establishes EMSA. The Third Maritime
Safety Package emphasises ‘accountability’ through a mandatory (IMO) audit of flag state
administrations and rules on the supervision of classification societies. Prior to the Third
Maritime Safety Package, the majority of safety regulations were directed to flag States
and ship owners and, to a lesser degree, to classification societies. That left important
areas of the responsibility chain out of the regulatory picture332, which have been
addressed by the Third Maritime Safety Package.

332 OECD, Directorate for science, technology and industry. The cost to users of substandard
shipping. January 2001, p.8.
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Although it is too early to draw conclusions on the effect of the Third Maritime Safety
Package on the eradication of substandard vessels; it can be confirmed that the NIR
provides for a stricter enforcement towards substandard shipping with its inspection
obligations being mainly based on the ship-risk profile, selection schemes, a fair share
scheme and harmonised inspection schemes and procedures. The rules on flag State and
port State further provide greater responsibilities for national Maritime Administrations
to monitor, control and exchange information, and to provide certifications. The
responsibility of eradication substandard vessels has been broadened to include
recognised organisations, which are now subject to clear rules of supervision. The Third
Maritime Safety Package has increased the accountability for a number of important
actors in maritime safety.

Whether or not the Third Maritime Safety Package has resulted in a decrease of the
number of incidents of substandard ships in EU waters, is not known at this stage. Such
an assessment would require the establishment of a causal link between the Third
Maritime Safety Package and a decrease in accidents (which can only be done after a
longer implementation period) and the availability of harmonised data on accidents
(which currently are only available for some Member States from 2013). It should
furthermore be based on a methodology to account for at least the other main variables,
such as the increase in maritime traffic and technological progress.

 The emphasis on accountability, responsibility and liability
As mentioned above, the Third Maritime Safety Package emphasises ‘accountability’ for
all maritime players in order to improve maritime safety and pollution prevention. In its
broadest sense, this entails increased responsibility, accountability and monitoring as
well as the establishment of financial liability. Responsibility is a key concept in the Flag
State and Port State Directives; accountability of the ROs is a key concept in the Directive
and Regulation on Survey Organisations as part of increased supervision, and financial
liability has been addressed in several Directives and Regulation (VTM, Insurance,
Carriers’ Liability and Survey Organisations).

The VTM Directive requires Member States to include ‘the financial guarantee and
liability procedures in place for ships accommodated in a place of refuge’ in their plans of
accommodation. No clear guidance is provided in the Directive or the IMO Guidelines on
places of refuge for ships in need of assistance.

The Insurance Directive obliges ship owners to maintain liability insurance – a
requirement that was not in place before the adoption of the Third Maritime Safety
Package. Limited feedback was received from the survey respondents on the
implementation of the Directive – which might relate to the fact that the Directive did not
lead to major changes in the existing practice of Member States. Interviewed stakeholders
agreed that the Insurance Directive codifies the IMO’s Guidelines on the insurance of
ship owners, and as such confirmed the international status quo. Ship owners were
already insured up to the requirements of the Directive prior to its implementation.
Interviewed stakeholders (ship owners and P&I Clubs) did emphasise that ensuring
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consistency in the application of the Directive, especially regarding the acceptance of
certificates by port State control administrations, is a main concern.

The Liability Regulation seeks to ensure a proper level of compensation of passengers
travelling by sea, by implementing the 1974 Athens Convention, as amended by the
Protocol of 2002 and the 2006 IMO Guidelines. In general, the impact of the Regulation is
perceived to be limited. Although special insurance cover for passenger ships was not
mandatory before the coming into force of the Regulation, the majority of the passenger
vessels already carried insurance of the magnitude of what is now required under the
Regulation. Interviewed stakeholders mentioned that there was a need to receive
additional guidance in dealing with insurance for war and terrorism liabilities.

The Survey Organisations’ Directive regulates the working relationship between
Competent Authorities and their ROs. This working relationship must take the form of a
formalised written agreement, setting out duties and functions exercised by ROs, and
financial liability. Directive 2009/15/EC lays out specific financial liability rules,
establishing the right to financial compensation for the administration and setting
quantitative limits in cases involving ‘negligent of reckless acts or omissions’ on the part
of the RO. In general, Member States comply with this requirement: most Member States
reported to EMSA have written agreement in place.

It is too early to draw any conclusions regarding the impact of the strong emphasis of the
Third Maritime Safety Package on responsibility, accountability and liability. It can,
however, be concluded that the implementation of the Third Maritime Safety Package is
contributing towards a more equal share of the burden of measures among maritime
players, making it increasingly difficult to avoid the applicable rules aiming towards
increased safety at sea.

 The combination and integration of data
SafeSeaNet (SSN, established by Directive 2002/59/EC) is a key aspect of the VTM
Directive and aims to enable the early identification of high-risk ships, prevention actions
and monitoring of potential risks, and improve emergency responses. Respondents of the
survey appreciate SafeSeaNet; their comments mainly relate to the fact that the system
has only been implemented recently and needs further fine-tuning (improve user
friendliness or reduce irrelevant information). Interestingly, the respondents have not
criticised the design of the system – as the database in its current state is based on
national systems that are coordinated.  It is expected that moving towards a single system
would increase its efficiency. In general, the SSN system plays a crucial role in the
opening up for data sharing with other databases.

Another major database that is established by EMSA to support the Member States in the
implementation of the NIR (PSC Directive) is THETIS. This database indicates which
ships have priority for inspection and records the inspection results. Some respondents
underlined the key role played by THETIS and RuleCheck in bringing about less frequent
inspections of safe ships and more thorough inspections of high-risk ships.
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Under the Accident Investigation Directive, investigation bodies are required to publish
an investigation report for each completed investigation and to include data in the
European Marine Casualty Information Platform (EMCIP). This allows EMSA to provide
objective, reliable and comparable information on maritime safety to the Commission
and the Member States. Several investigation authorities consider EMCIP to be too
complex and suggest having fewer and better-described categories that result in a more
user-friendly system.

Integration of data takes place at various levels. EMSA is currently developing the
Integrated Maritime Data Environment. Its objective is ‘to combine and process data from
EMSA's maritime applications, and other external sources, to provide more
comprehensive and configurable services to users’333. This system will integrate data and
services from four key maritime applications operated by EMSA, which are SafeSeaNet,
EU LRIT, CleanSeaNet and THETIS.

The potential effects of combining several information sources in relation to maritime
safety are significant for the different areas of the Third Maritime Safety Package.
Integration and sharing of data can also impact broader areas, such as customs-free
transport (Blue Belt), piracy purposes, or human trafficking

 Monitoring and reporting requirements of Member States
The majority of the legal acts under the Third Maritime Safety Package provide the
Member States with reporting requirements. With some cases of delay, the Member
States are generally meeting their reporting requirements – allowing the Commission to
do so as well. This was confirmed by the survey, where no problems have been reported
on dealing with the requirements of the Third Maritime Safety Package on monitoring,
reporting and reviewing.

The Accident Investigation Directive harmonises the structure of, and reporting on,
investigations – which is crucial to ensure a common approach to accident investigations,
enable cooperation between Member States, and the comparison of accidents statistics.
Member States’ reports on accident investigation will only be comparable as of 2013 (due
to the late introduction of new definitions and new classification of accidents). These
reports have been published, but are not accessible to the general public in all cases (i.e.
Member States are allowed to restrict access). In general, there is a margin for
improvement of transparency in the reporting. Obtaining data on the national websites
has proven difficult in many cases.

The Third Maritime Safety Package attributed increased responsibility to national
Maritime Administrations to monitor, control, exchange information and provide
certifications - mainly under the flag State and port State rules. The Survey Organisations
Directive and Regulation create a ‘monitoring chain’ to monitor the functioning of the
ROs. In general, the obligation to monitor the functioning of the ROs is well established

333http://emsa.europa.eu/operations/maritime-monitoring/86-maritime-monitoring/1520-
integrated-maritime-data-environment-imdate.html.

http://emsa.europa.eu/operations/maritime-monitoring/86-maritime-monitoring/1520-integrated-maritime-data-environment-imdate.html
http://emsa.europa.eu/operations/maritime-monitoring/86-maritime-monitoring/1520-integrated-maritime-data-environment-imdate.html
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at the different chains. The monitoring system provides for the sharing of the information
and lessons learned amongst Member States and EMSA to further develop the
monitoring processes and their efficiency.

As discussed below, EMSA is attributed a key role in the monitoring of the
implementation of the Third Maritime Safety Package.

3.3 Transposition, implementation and effects of the Third Maritime
Safety Package

Overall, transposition of the Third Maritime Safety Package is considered to have been
thorough. The main indicator for the overall conclusion on (correct) transposition – as
confirmed by the Commission - is the small number of infringement cases (other than the
ones on non-communication of transposition measures).

The ex-ante Impact Assessments used general and broad wording and did not identify
very specific expected results; with the main focus on the long-term impacts of the
Directives. As a result of the short implementation period of the Third Maritime Safety
Package, an in-depth assessment of the long-term impacts is not yet possible. However,
the outputs and results as reconstructed (through the intervention logics) on the basis of
the Directives have been assessed. Based on the assessment, it is concluded that the
majority of the ‘outputs’ foreseen in the ex-ante Impact Assessments have materialised
and that several ‘results’ seem to have materialised. These include the improved
transparency on the performance of vessels; improvement of quality checks on PSC;
increased pressure on substandard ships; increased knowledge on maritime traffic; and
increased cooperation between Member States in accident investigation. Regarding other
results, the assessment led to a more cautious conclusion - such as the improvement of
flag State performance and increased independence of accident investigation.  No
information was available to draw conclusions regarding more efficient procedures and
equal compensation for passengers.

The main challenges in terms of implementation have been identified in relation to the
Accident Investigation Directive and the accommodation of ships in distress (VTM
Directive). In both cases, respondents to the survey indicated being in need of additional
guidance and shared experiences. This is currently provided by EMSA via the
cooperation framework on accident investigation and the working group on places of
refuge.

Providing assistance to ships at sea in an emergency situation is a complex issue, where
the interests of different groups are difficult to balance. Interviewed stakeholders were
divided on the necessity to designate specific places of refuge and make them public.
They share the view that a smoother decision-making process is key to improving the
management of emergency situations at sea and emphasise the importance of a single
point of decision, separated from political power. This also relates to critical reactions
from the interviewed stakeholders regarding the independence of authority decisions,
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which in their view could be subject to political and economic consideration – rather than
be motivated by purely technical considerations.

Under the VTM Directive, Member States are required to ‘draw up plans for the
accommodation of ships in order to respond to threats presented by ships in need of
assistance in the waters under their jurisdiction’. The absence of an obligation to
designate a place of refuge, led to the development of different approaches in the
Member States – among which the regional cooperation was often regarded to be
potentially beneficial in the management of emergency situations at sea. This topic
requires further crystallisation – which might take place via the development and sharing
of best practices – such as on drawing plans for accommodation or the actual designation
of places of refuge. In general, it should be recognised that this matter is extremely
difficult to regulate. Not only could the accommodation of ships in distress lead to
environmental damage in the area, it is also a highly complex issue that should cover a
variety of different situations and should allow for flexibility – as also required under
international law. From that perspective, the, rather procedural, rules provide a good
starting point, although it will take more time for Member States to develop the best
approaches to their implementation.

Due to the relatively short implementation period of the VTM Directive (since 2011), it is
too early to assess whether the use of ‘accurate knowledge of dangerous or polluting
goods being carried on board ships and of other relevant safety information’, has
prevented accidents at sea and made operations to tackle pollution more effective.

Regarding accident investigation, the independence of investigation bodies is considered
a challenging issue. Surveyed investigation bodies that belong to the maritime
administration have little administrative autonomy and reported not having a dedicated
budget, nor the freedom to decide on the use of their resources. Another issue
undermining independence is that the recommendations resulting from the
investigations are addressed to the same Ministry. It is too early to conclude on the
impact of the safety investigations, reporting and proposals for remedial action towards
the improvement of maritime safety and the prevention of pollution by ships. It can,
however, be concluded that the implementation of the Accident Investigation Directive is
contributing towards better understanding and insights in the causes of accidents and
cooperation mechanisms to share and implement lessons learned to prevent future
accidents.

As part of this study, no unforeseen effects of the Third Maritime Safety Package have
been identified.
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3.4 Main views gathered from the stakeholder consultation process

This section provides a short overview of the main issues that were raised by the Member
State Authorities via surveys and the main stakeholder groups via interviews. The views
are grouped per legal instrument.

The majority of respondents to our survey did not report facing difficulties in
implementing the flag State Directive, although some mentioned a long and complex
transposition process. Interviewed stakeholders confirmed that the implementation of the
Directive led to limited change in flag State administrations’ activities.

Respondents to the survey agreed that the establishment of the NIR (Port State control
Directive) led to less frequent inspections of safe ships; while the majority also agreed that
ships with a high-risk profile are being inspected more thoroughly. A practical challenge
within the implementation process – affecting the inspection commitment - that was
highlighted by the respondents to our survey, regards the need of their organisations to
adapt to flexible inspection requirements (such as working during nights and weekends)
in order to respond to calls for inspection.

The mutual recognition of classification certificates of materials, equipment and
components is a new concept, which initially raised several issues amongst stakeholders
(Common rules and standards for ship inspection and survey organisations (Directive
2009/15/EC and Regulation 391/2009). One of the concerns expressed as part of the
stakeholder consultation was that the concept of mutual recognition as such could result
in fragmentation of the survey, certification and storage of technical records, which could
potentially undermine maritime safety. Another argument that was provided was the
trust stakeholders have in classification societies and their class rules – for example ship
owners appoint a classification society based on their trust in the organisation’s
competences and might not have the same confidence in a classification society whose
procedures are unknown to them. The equipment manufacturers favour the concept of
mutual recognition and expect benefits, such as a reduction of costs and administrative
burden. Manufacturers criticised their late involvement in the process. In their view
certain requirements do not represent state of the art equipment. This could have been
avoided by the early involvements of industry in the process. At this stage, it is unknown
how mutual recognition will develop in the future. A crucial issue mentioned by
interviewed stakeholders is the uncertainty concerning global acceptance of mutual
recognition certificates by flag States. Other issues that were mentioned concern the
clarity and the scope of the Regulation.

The designation of a place of refuge (Vessel Traffic Monitoring Directive) has been proven
to be a debated issue. Interviewed stakeholders question the independence of authority
decisions for the reason that they are subject to political and economic considerations,
rather than motivated by purely technical considerations. Respondents confirmed that
the designation of places of refuge is challenging - mainly caused by the high number of
stakeholders involved, resulting in lengthy and complex designation processes. The
interviewed stakeholders on the one hand share the view that the provisions of the
Directive are sufficient and there is no need to introduce new regulations, they also agree
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that Member States often do not take their responsibilities regarding the accommodation
of ships in need of assistance.

According to the surveyed investigation authorities (Accident investigation Directive), the
obligation to investigate all ‘very serious casualties’ has led to an increased rate of
investigations. The results of the Accident Investigation Directive, that have been most
recognised by the Member States are the enhanced cooperation between Member States
in the process of accident investigation and the improved information gathering.

In relation to the Insurance Directive and the Liability regulation, the stakeholder
consultation process did not identify any significant implementation issues or effects.

3.5 The role and expertise of the European Maritime Safety Agency
(EMSA)

EMSA was established to answer to the need for ‘technical and scientific support and a
high level of stable expertise to properly apply the Community legislation in the fields of
maritime safety and ship pollution prevention, to monitor its implementation and to
evaluate the effectiveness of the measures in place’.

In the implementation of the Third Maritime Safety Package, EMSA is assisting and
controlling national administrations in fulfilling their obligations. In particular, EMSA is
in charge of inspecting Member States under port State control, accident investigation,
vessel traffic monitoring requirement and the measures in place to recognise
classification societies, and providing technical assistance and trainings to national
administrations. EMSA is also implementing and managing information systems such as
SafeSeaNet, THETIS and EMCIP.

EMSA’s technical support in the implementation of the Package has overall been highly
rated by survey respondents. According to the Maritime Authorities, information
exchange tools managed by EMSA (THETIS, SafeSeaNet, EMCIP) all function well and
contribute to the smooth implementation of the VTM, Port State Control and Accident
Investigation Directives. Member States expressed, however, some reservations on the
user-friendliness of EMCIP and acknowledge that there is room for further improvement.
Training organised by EMSA, notably for Port State Control Officers, is also largely
appreciated by Member States. Finally, respondents mentioned that the working groups
coordinated by EMSA are perceived to have real added value in establishing an exchange
of experience on topics where knowledge and expertise are lacking, such as accident
investigation or places of refuge.
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ANNEX I - Intervention logics

Intervention logic - structure

Intervention logic
Objectives Anticipated environmental, social and economic effects

Overall objective (aim /
purpose)

The overall/broader impact to which the legislative text will
contribute (Impact assessment guidelines 2009, p. 28)

Impact The anticipated changes over a longer period of time
(Draft Guidelines for Evaluation, November 2013, p.8)

Specific objective The intermediate development outcome after complete and correct
implementation of the legislative text (Impact assessment
guidelines 2009, p. 28)

Results The anticipated immediate/short term changes in a
situation  (Draft Guidelines for Evaluation, November
2013, p.8)

Operational objective The specifically deliverable results envisaged to achieve the specific
objectives (Impact assessment guidelines 2009, p. 28)

Output The anticipated deliverables directly produced or
supplied through the EU intervention  (Draft
Guidelines for Evaluation, November 2013, p.8)
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Directive 2009/21/EC – Flag states

Directive 2009/21/EC – Flag States

Objectives Anticipated environmental, social and economic effects

General objective Ensure the safety of EU shipping and citizens using it
Protect the environment

Impact Reduction of casualties at sea
Prevention of pollution

Specific objectives Improved performance of flag State administrations
Increased control of Member States over their fleet

Results
(Consequences)

Improved flag State performance
Fair competition between ship owners (EU)
Improved transparency on the performance of vessels

Operational objectives Incorporate the IMO's flag State audit scheme
(mandatory flag State auditing process of national
maritime administrations)
Develop and implement a quality management system
for the maritime organisations
Make fleet performance more transparent

Output
(Actions)

Completion of IMO flag State audit
Implementation of a quality management system
Compliance with reporting requirements
Additional costs for non-compliant ships / users of
substandard shipping
Start-up and operating costs (for maritime
administrations and their quality certification) (negative
output)



PE 536.331 147 No EPRS/EVAL/ 14/001N

Directive 2009/16/EC – Port state control (consolidated version)

Directive 2009/16/EC – Port state control (consolidated version)

Objectives Anticipated environmental, social and economic effects

General objective High quality of ships operating in EU waters
Increased compliance with international Conventions

Impact Reduce the number of accidents and the number of
casualties

Specific objectives Common criteria for control of ships
Effective and targeted inspection system

Results
(Consequences)

Reduction of substandard ships in EU water
Improvement of quality of Port State Control
Administrations
Improvement of quality of checks
Increased pressure on ships

Operational objectives All ships calling at EU ports regularly inspected
All P1 ships calling at EU ports more frequently inspected
Higher quality of inspections
Harmonisation of criteria and procedures on detailed level
(access refusal / inspection and detention/ complaint handling)

Output
(Actions)

Inspections are carried out for all ships calling at EU
ports
More thorough inspections for ships with a high-risk
profile and fewer inspection for safe ships
Establishment of a Community scheme for the
training of inspectors
Use of harmonised criteria and procedures
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Directive 2009/17/EC – Vessel traffic monitoring (consolidated version)

Directive 2009/17/EC – Vessel Traffic Monitoring  (consolidated version)

Objectives Anticipated environmental, social and economic effects
General objective Enhance safety and efficiency of maritime traffic

Improve the response of authorities to incidents, accidents or
potentially dangerous situations at sea
Contribute to a better prevention and detection of pollution by
ships.

Impact Reduced number of accidents at sea and pollution prevention

Specific
objectives

Enhance information systems to informed risk assessment and
decision-making
Improve management of emergency situations at sea in
particular regarding ships in need of assistance

Results
(Consequences)

Increased preparedness of marine authorities
Reduced number of accidents at sea
Increased knowledge on maritime traffic
Decreased pollution due to monitoring of traffic

Operational
objectives

Improve notification to port authorities prior to entering the
port
Enhance exchange of data and cooperation between Member
States
Improve infrastructures in port for ship monitoring

Output
(Actions)

Establishment of plans enabling competent authorities to determine
the best solution to accommodate ships in distress
Ensuring compatibility between national systems and SafeSeaNet
A clear and efficient decision making process for interventions in case
of accidents
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Directive 2009/18/EC – Accident investigation

Directive 2009/18/EC – Accident Investigation

Objectives Anticipated environmental, social and economic effects
General objective Improve maritime safety (loss of lives and loss of ships) through

reduction of marine casualties
Prevent pollution by ships through reduction of marine
casualties

Impact Improved accident and pollution prevention
Improved follow up of the aftermath of accidents

Specific objectives Investigation of serious accidents
Prevention of the recurrence of casualties

Results
(Consequences)

Improved level of safety of vessels
Enhanced cooperation between MS in accident
investigation
Improved information gathering
Increased independence of investigation

Operational objectives Establish independent bodies (investigations to be conducted
independently from investigations of criminal proceedings)
European Marine Casualty Information Platform (EMCIP)
Database of marine casualties

Output
(Actions)

Creation of independent investigation bodies
Increased share of accidents subject to investigation
Creation of EMCIP database
Increased amount of (EU comparable) data on
marine casualties
Legal certainty about the scope and purposes of
safety investigations
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Directive 2009/15/EC – Ship inspections and survey organisations

Regulation 391/2009 – Common rules and standards for ship inspection and survey organisations

Directive 2009/15/EC – Ship inspections and survey organisations
Regulation 391/2009 – Common rules and standards for ship inspection and survey organisation
Objectives Anticipated environmental, social and economic effects
General objective Safety and pollution prevention at sea Impact Reduce the number of accidents and incidents, and the

number of casualties at sea

Specific objectives Establishing an effective and uniform supervision of ROs
Ensuring a minimum common safety standard among ROs
(mutual recognition)

Results
(Consequences)

Application of the most stringent technical standards
Mutual recognition of marine equipment

Operational objectives Uniform rules for MS in their relationship with classification
societies
Performance criteria and internal management system for
recognition of classification societies

Output
(Actions)

Independent quality assessment and certification
entities established by all ROs
Increased accountability of ROs
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Directive 2009/20/EC - Insurance of shipowners for maritime claims

Directive 2009/20/EC – Insurance of ship owners for maritime claims

Objectives Anticipated environmental, social and economic effects
General objective Ensure better protection against uninsured and insolvent

ship owners
Impact Reduction of uninsured and insolvent ship owners

Specific objectives Insurance coverage of ship owners Results
(Consequences)

Increase of ships with insurance papers up to LLMC standards
Higher share of victims being compensated
Increased knowledge on maritime traffic
Lower insurance premium for the industry

Operational
objectives

Establish a control system of insurance certificates in all
MS
Establish a system of penalties ‘effective, proportionate
and dissuasive’ in all MS
Obligation for ship owners to carry insurance

Output
(Actions)

Control system for checking insurance certificates
System of penalties established
Eradication of ships without insurance papers in EU waters
Increased pressure on staff of maritime administrations in establishing
control systems (negative output)
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Regulation 392/2009 - Liability of carriers [Athens Convention]

Regulation 392/2009 Liability of carriers of passengers by sea in the event of accident

Objectives Anticipated environmental, social and economic effects
General objective Incorporate into EU law and make binding the Athens

Convention on the carriage of passengers and their luggage
by sea
Clarify passengers’ rights for passenger victims of accidents
or damage/loss aboard cruise ships and ferries

Impact Reduce the number of accidents and incidents, and the
number of casualties at sea
Ensure equal rights to all passengers

Specific objectives Ensuring proper insurance coverage for passenger vessels
Equal rights for passengers and better information
regarding these rights

Results
(Consequences)

Uniform application of the Athens Convention across MS
More efficient procedures and equal compensation
Increased pressure on staff of administrations (issuing
certificates and establishing control systems) (negative
result)

Operational objectives Extend the scope of the Athens convention
Provision on advance payment
Provision on information to passengers

Output
(Actions)

Fewer complaints from passengers
Greater comparability between different modes of
transport for passengers
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ANNEX II: Questionnaire Maritime Authorities

Maritime Administration

Survey on the implementation and effects of the Third
Maritime Safety Package
Name of the organisation: Click here to enter text.

Explanation on study and questionnaire

Thank you for taking the time to complete this questionnaire.

This questionnaire is part of a study conducted for the European Parliament (EP) on the ‘Ex-
post impact assessment on the implementation and effects of the Third Maritime Safety
Package’. Please find a letter from the EP requesting cooperation attached.

The objective of this study is to provide the EP with an analysis of the implementation,
enforcement and effectiveness of the measures included in the Third Maritime Safety
Package as well as an assessment of their real effects compared to the anticipated effects.
Your views are a critical source of information for this study.

The Third Package comprises of the Directives 2009/15/EC, 2009/16/EC, 2009/17/EC,
2009/18/EC, 2009/20/EC, 2009/21/EC as well as the Regulations (EC) 391/2009 and
392/2009 of the European Parliament and of the Council, all of 23 April 2009 and covers the
following aspects:

Quality of European Flags
Classification Societies
Port State Control
Traffic Monitoring – assisting ships in distress
Accident investigation
Protection of victims
Insurance of ship-owners for maritime claims

The EP requested this study in order to gain insights in the status of the implementation of
the Third Package and to collect information on the effectiveness of the European legislation
on the ground. As co-legislator the EP has a particular interest in knowing the effects of the
legislation in practice. Identification of lessons learned can be related to problematic
transposition or implementation, but can also lead to improved design of future legislation
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and increased support for implementation. In this context, the EP would like to emphasise
its role as a partner in achieving maritime safety and hopes the study will contribute to
creating a complete picture of the implementation and effects of the Third Maritime Safety
Package.

The study is independent of the European Commission’s role of supervision of
implementation or infringements. The information from the questionnaires shall be used for
a research paper that will be published by the EP. The questionnaires as such shall not be
part of the publication.

The questionnaire covers all the directives and regulations from the Third Maritime Safety
Package, and is therefore relatively long. However, in order to keep the response time as
short as possible, we have grouped the questions per directive/regulation with a  focus on
the key issues. The questions cover both the implementation and enforcement of the
directives and their effects. Questions in relation to Directive 2009/18/EC (Accident
Investigation) are addressed to the national authority responsible for accident investigation.
In addition to the Member States Maritime Administrations, we shall also interview key
stakeholders.

We very much appreciate your cooperation with this study and are very much looking
forward to your answers and feedback by August 20, 2014. In addition, you are welcome to
send us any additional reports or documentation on the transposition, implementation and
effects of the Third Maritime Safety Package in your country or region.

The questionnaire is in English. However, in case you prefer, you are welcome to respond in
your own language.

As an annex to the questionnaire, we have included so-called intervention logics for each
directive/regulation as background information. We developed these intervention logics as
a way to illustrate the different objectives and anticipated results of the different
directives/regulations.

In case of any questions, please contact Nienke van der Burgt, Project Manager, of Milieu
Ltd (mail to Nienke.vanderburgt@milieu.be  or call  0032.2.5061000). www.Milieu.be
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Directive 2009/21/EC: Quality of flag states

Did you encounter any obstacles in the implementation and enforcement of Directive
2009/21/EC in your Member State?
☐ Yes
☐ No
If yes, please explain and where possible provide documentation.
Click here to enter text.

How do you assess the usefulness of the following aspects of Directive 2009/21/EC?
Please indicate a number (1-4) corresponding to one of the following options for each of the
aspects listed below:
Very useful
Somewhat useful

Not very useful
Not useful at all

1 2 3 4

IMO audits of administration of flag states ☐ ☐ ☐ ☐
Generalised requirement to certify
administrative procedures ☐ ☐ ☐ ☐

To what extent has Directive 2009/21/EC resulted in the effects (outputs/actions) listed below in
your Member State (in comparison to the situation before the transposition of the Directive
(2011)).
Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:
The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

1 2 3 4

Additional costs for non-compliant ships /
users of substandard shipping ☐ ☐ ☐ ☐

Start up and operating cost (for maritime
administrations and their quality
certification)

☐ ☐ ☐ ☐

Please explain and where possible provide data and/or numbers.
Click here to enter text.
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To what extent has Directive 2009/21/EC resulted in the effects (results / consequences) listed
below in your Member State (in comparison  with the situation before the transposition of the
Directive (2011)?
Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:
The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

Please explain and where possible provide data and/or numbers.
Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be
attributed to the implementation of Directive 2009/21/EC?  These can be social, environmental
or economic.
Click here to enter text.

1 2 3 4

Improved transparency on the performance
of vessels ☐ ☐ ☐ ☐

Fair competition between ship-owners (EU) ☐ ☐ ☐ ☐
Improved flag state performance ☐ ☐ ☐ ☐
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Directive 2009/16/EC: Port State control

Did you encounter any obstacles in the implementation of Directive 2009/16/EC in your Member
State?
☐ Yes
☐ No
If yes, please explain.
Click here to enter text.

Has the new inspection regime, targeting priority one ships, resulted in increased overall
effectiveness of your inspections?
☐ Yes
☐ No
Please explain and where possible provide data
Click here to enter text.

Have any practical problems been experienced in establishing the ship-risk-profiles?
☐ Yes
☐ No
Please explain and where possible provide documentation
Click here to enter text.

Do you consider the supporting role of EMSA in the implementation of this directive?
☐ Very useful
☐ Somewhat useful
☐ Not very useful
☐ Not useful at all

Please describe what is going  well and where their expertise is of added value.
Click here to enter text.

Please suggest any improvements.
Click here to enter text.

Has the new regime increased the efficiency of your inspections (in terms of costs)?
☐ Yes
☐ No
Please explain and where possible provide numbers
Click here to enter text.
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Has Directive 2009/16/EC resulted in the effects (output/actions) listed below in your Member
State (in comparison  with the situation before the transposition of the Directive (2003))?

Inspections are carried out for all ships calling at EU ports ☐ Yes☐ No
Fewer inspection for safe ships ☐ Yes☐ No
More thorough inspections for ships with a high-risk profile ☐ Yes☐ No
Establishment of a Community scheme for the training of inspectors   training of inspectors ☐ Yes
☐ No

Please explain and where possible provide data and/or numbers
Click here to enter text.

To what extent did the effects (results/consequences) listed below take place in your Member
State as a result of Directive 2009/16/EC (in comparison with the situation before the
transposition of the Directive (2003))?
Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:
The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

Pl
Please
explain
and
where
possible provide data and/or numbers
Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be
attributed to the implementation of Directive 2009/16/EC? These can be social, environmental
or economic.
☐ Yes
☐ No
Please explain
Click here to enter text.

1 2 3 4

Reduction of substandard ships in EU water ☐ ☐ ☐ ☐
Improvement of quality of Port State Control
Administrations ☐ ☐ ☐ ☐
Improvement of quality of checks ☐ ☐ ☐ ☐
Improvement in the harmonisation of the EU
inspection regime ☐ ☐ ☐ ☐
Increased pressure on ships with a high-risk

Profile ☐ ☐ ☐ ☐
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Directive 2009/17/EC: Vessel traffic monitoring

Did you encounter any obstacles in the implementation and enforcement of Directive
2009/17/EC in your Member State?
☐ Yes
☐ No
If yes, please explain.
Click here to enter text.

How useful do you consider SafeSeaNet for your Member State?
☐ Very useful
☐ Somewhat useful
☐ Not very useful
☐ Not useful at all
Please explain and where possible provide documentation.
Click here to enter text.

Have you experienced any obstacles or challenges in establishing plans on places of refuge?
☐ Yes
☐ No
Please explain
Click here to enter text.

Do you consider the supporting role of EMSA in the implementation of this directive?
☐ Very useful
☐ Somewhat useful
☐ Not very useful
☐ Not useful at all
Please describe what is going  well and where their expertise is of added value.
Click here to enter text.

Please suggest any improvements for improvement.
Click here to enter text.

Has Directive 2009/17/EC resulted in the effects (output/actions) listed below in your Member
State (in comparison  with the situation before the transposition of the Directive (2002))

Establishment of plans enabling competent authorities to determine the best solution   to
accommodate ships in distress ☐Yes☐No
A national system compatible with SafeSeaNet ☐ Yes☐ No
Clear and efficient decision-making for interventions in case of accidents ☐Yes☐No
Increased response capacity ☐ Yes☐ No
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Please explain and where possible provide numbers.
Click here to enter text.

To what extent has Directive 2009/17/EC resulted in the effects (results/consequences) listed
below in your Member State (in comparison  with the situation before the transposition of the
Directive (2002)?
Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:
The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

1 2 3 4

Increased preparedness of marine
authorities ☐ ☐ ☐ ☐
Reduced number of accidents at sea ☐ ☐ ☐ ☐
Increased knowledge on maritime traffic ☐ ☐ ☐ ☐
Decrease in pollution due to monitoring of
traffic ☐ ☐ ☐ ☐

Please explain and where possible provide data and/or numbers.
Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be
attributed to the implementation of Directive 2009/17/EC? These can be social, environmental
or economic.
☐ Yes
☐ No
Please explain
Click here to enter text.
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Directive 2009/15/EC and Regulation 391/2009: Common rules and standards for ship
inspections on survey organisations

Has the share of inspections carried out by Recognised Organisations increased after the
implementation of Directive 2009/15/EC in your Member State?
☐ Yes
☐ No
If yes, please explain.
Click here to enter text.

Has Directive 2009/15/EC resulted in a change of your monitoring process of the Recognised
Organisations - acting on your behalf?
☐ Yes
☐ No
Please explain
Click here to enter text.

Do you consider the supporting role of EMSA in the implementation of this directive?
☐ Very useful
☐ Somewhat useful
☐ Not very useful
☐ Not useful at all
Please describe what is going  well and where their expertise is of added value
Click here to enter text.

Please suggest any improvements
Click here to enter text.

Have Directive 2009/15/EC and Regulation 391/2009 resulted in the effects (output/actions)
listed below in your Member State (in comparison  with the situation before the transposition of
the Directive (2011)?
☐ ‘Independent quality assessment and certification entity’ established by all Recognised
Organisations☐Yes☐No
☐ Increased accountability of Recognised Organisations☐Yes☐No
Please explain and where possible provide data and/or numbers.
Click here to enter text.

Have Directive 2009/15/EC and Regulation 391/2009 resulted in the effects
(results/consequences) listed in your Member State (in comparison with the situation before the
transposition of the Directive (2011)?
☐ Application of the most stringent technical standards☐Yes☐No
☐Mutual recognition of marine equipment☐Yes☐No



PE 536.331 162 No EPRS/EVAL/ 14/001N

Please explain and where possible provide data and/or numbers.
Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be
attributed to the implementation of Directive 2009/15/EC and Regulation 391/2009? These can
be social, environmental or economic.
☐Yes
☐No
If yes, please explain
Click here to enter text.
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Directive 2009/20/EC: Insurance of ship-owners for maritime claims

What is the annual number of breaches detected upon inspection?
Click here to enter text.

Please provide the maximum amount of the penalty and which penalty is most frequently
applied.
Click here to enter text.

Did you encounter any obstacles in the implementation and enforcement of Directive
2009/20/EC in your Member State?
☐ Yes
☐ No
If yes, please explain.
Click here to enter text.

To what extent has Directive 2009/20/EC resulted in the effects (results/consequences) listed
below in your Member State (in comparison  with the situation before the transposition of the
Directive (2012)?
Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:
The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

Please
explain and where possible provide data and/or numbers.
Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be
attributed to the implementation of Directive 2009/20/EC? These can be social, environmental
or economic.
Click here to enter text.

1 2 3 4

Increase of ships with insurance papers up
to LLMC standards ☐ ☐ ☐ ☐

Higher share of victims being compensated ☐ ☐ ☐ ☐
Increased knowledge on maritime traffic ☐ ☐ ☐ ☐
Lower insurance premium for the industry ☐ ☐ ☐ ☐
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Regulation 392/2009: Liability of carriers of passengers by sea in the event of accidents

Did you encounter any obstacles in the implementation and enforcement of Regulation
392/2009  in your Member State?
☐ Yes
☐ No
If yes, please explain.
Click here to enter text.

Has the issuing of certificates led to extra net costs for your administration?
☐ Yes
☐ No
If yes, please explain and where possible provide numbers
Click here to enter text.

To what extent has Regulation 392/2009 resulted in the effects (output/actions) listed below in
your Member State (in comparison  with the situation before its entry into force (2009)?
Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:
The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

Please
explain and where possible provide numbers.
Click here to enter text.

1 2 3 4

Fewer complaints from passengers ☐ ☐ ☐ ☐
Greater comparability between different
modes of transports for passengers ☐ ☐ ☐ ☐
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To what extent has Regulation 392/2009 resulted in the effects (results/consequences) listed
below in your Member State (in comparison  with the situation before its entry into force
(2009)?

Please indicate a number (1-4) corresponding to one of the following options for each of the
effects listed below:

The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

Please
explain
and where possible provide data and/or numbers.
Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be attributed to
the implementation of Regulation 392/2009? These can be social, environmental or economic.
Click here to enter text.

1 2 3 4

Uniform application of the Athens
Convention across Member States ☐ ☐ ☐ ☐

Improvement of the position of passengers
(efficient procedures and equal
compensation)

☐ ☐ ☐ ☐

Increased pressure on staff of
administrations (issuing certificates and
establishing control systems)

☐ ☐ ☐ ☐
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Directive 2009/18/EC : Accident investigation

Have you experienced any difficulties in the implementation of Directive 2009/18/EC?
☐ Yes
☐ No
If yes, please explain
Click here to enter text.

Have you experienced any difficulties in the transposition of Directive 2009/18/EC?
☐ Yes
☐ No
If yes, please explain
Click here to enter text.

Have you experienced any difficulties in staffing the Authority responsible for accident investigation?
☐ Yes
☐ No
If yes, please explain
Click here to enter text.
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General questions

Have you experienced any difficulties in the transposition of the Third Package?
☐ Yes
☐ No
If yes, please explain

Click here to enter text.

Has the number of incidents in the waters of your Member State decreased since the implementation
of the Package (2011)?
☐ Yes
☐ No
Please explain to what extent this is a result of the implementation of the Third Package. If possible
provide data and/or numbers
Click here to enter text.

Have you experienced any difficulties regarding  the monitoring, reporting and review requirements
under the different Directives?
☐ Yes
☐ No
If yes, please explain
Click here to enter text.

Have you experienced any unexpected effects which can be attributed to the implementation of the
Third Package?
☐ Yes
☐ No
If yes, please explain
Click here to enter text.

To what extent has the implementation and enforcement of the full Third Maritime Safety Package
resulted in moving towards the effects listed below in your Member State (in comparison with the
situation in your Member State before its entry into force (2011/2012)).
Please indicate a number (1-4) corresponding to one of the following options for each of the effects
listed below:

To a very large extent
To a large extent
To a small extent
To a very small extent
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Are there any specific examples of good practice in the implementation and enforcement of the Third
Package that are relevant to mention ?
☐ Yes
☐ No
If yes, please explain
Click here to enter text.

1 2 3 4

Decrease in substandard shipping in EU
waters ☐ ☐ ☐ ☐
System of liability covering the entire
maritime transport chain and the public
authorities for the safety at sea

☐ ☐ ☐ ☐

Expeditious holding of safety investigations ☐ ☐ ☐ ☐
Proper analysis of marine casualties and
accidents in order to determine their causes ☐ ☐ ☐ ☐

Timely and accurately reporting of safety
investigations ☐ ☐ ☐ ☐
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ANNEX III: Questionnaire to national Accident Investigation
Bodies

Member States Authorities responsible for accident
investigation

Survey on the implementation and effects of the Third
Maritime Safety Package

Name of the organisation: Click here to enter text.

Explanation on study and questionnaire

Thank you for taking the time to complete this questionnaire.

This questionnaire is part of a study conducted for the European Parliament (EP) on the
‘Ex-post impact assessment on the implementation and effects of the Third Maritime Safety
Package’. Please find a letter from the EP requesting cooperation attached.

The objective of this study is to provide the EP with an analysis of the implementation,
enforcement and effectiveness of the measures included in the Third Maritime Safety
Package as well as an assessment of their real effects compared to the anticipated effects.
Your views are a critical source of information for this study.

The Third Package comprises of the Directives 2009/15/EC, 2009/16/EC, 2009/17/EC,
2009/18/EC, 2009/20/EC, 2009/21/EC as well as the Regulations (EC) 391/2009 and
392/2009 of the European Parliament and of the Council, all of 23 April 2009 and covers
the following aspects:

Quality of European Flags
Classification Societies
Port State Control
Traffic Monitoring – assisting ships in distress
Accident investigation
Protection of victims
Insurance of shipowners for maritime claims
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The EP requested this study in order to gain insights in the status of the implementation of
the Third Package and to collect information on the effectiveness of the European
legislation on the ground. As co-legislator the EP has a particular interest in knowing the
effects of the legislation in practice. Identification of lessons learned can be related to
problematic transposition or implementation, but can also lead to improved design of
future legislation and increased support for implementation. In this context, the EP would
like to emphasise its role as a partner in achieving maritime safety and hopes the study
will contribute to creating a complete picture of the implementation and effects of the
Third Maritime Safety Package.

The study is independent of the European Commission’s role of supervision of
implementation or infringements. The information from the questionnaires shall be used
for a research paper that will be published by the EP. The questionnaires as such shall not
be part of the publication.

We very much appreciate your cooperation with this study and are very much looking
forward to your answers and feedback by August 14, 2014. In addition, you are welcome
to send us any additional reports or documentation on the transposition, implementation
and effects of the Third Maritime Safety Package in your country or region.

The questionnaire is in English. However, in case you prefer, you are welcome to respond
in your own language.

In case of any questions, please contact Nienke van der Burgt, Project Manager, of Milieu
Ltd (mail to Nienke.vanderburgt@milieu.be  or call  0032.2.5061000). www.Milieu.be
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Directive 2009/18/EC: Accident investigation

Did you encounter any obstacles in the implementation and enforcement of Directive 2009/18/EC
in your Member State?
☐ Yes

☐ No

If yes, please explain.

Click here to enter text.

How would you consider the supporting role of EMSA in the implementation of this directive?

Please describe what is going  well and where their expertise is of added value?

Click here to enter text.

Please suggest any improvements?

Click here to enter text.

To what extent has Directive 2009/18/EC resulted in the effects (output/actions) listed below in
your Member State (in comparison to the situation before the transposition of the Directive (2011)).
Please indicate a number (1-4) corresponding to one of the following options for each of the effects listed
below:

The effect/result was more than anticipated
The effect/result was as anticipated

Less effect /result then anticipated
No effects/results noticed

1 2 3 4

Increased share of accident subject to
investigation ☐ ☐ ☐ ☐

Increased amount of (EU-comparable)
data on marine casualties ☐ ☐ ☐ ☐
Legal certainty regarding the purpose of
safety investigations ☐ ☐ ☐ ☐
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Please explain and where possible provide data and/or numbers.

Click here to enter text.

To what extent has Directive 2009/18/EC resulted in the effects (results/consequences) listed
below in your Member State (in comparison to the situation before the transposition of the
Directive (2011)).
Please indicate a number (1-4) corresponding to one of the following options for each of the effects
listed below:

The effect/result was more than anticipated
The effect/result was as anticipated
Less effect /result then anticipated
No effects/results noticed
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Please explain and where possible provide numbers.

Click here to enter text.

Have any effects that were unforeseen taken place in your Member State which can be attributed to
the implementation of Directive 2009/18/EC?. These can be social, environmental or economic.
Click here to enter text.

Have the investigations resulted in important conclusions or lessons learned on maritime safety
and prevention of pollution?
☐ Yes

☐ No

If there are relevant conclusions or lessons learned, please explain.

Click here to enter text.

1 2 3 4

Improved level of safety of vessels ☐ ☐ ☐ ☐

Enhanced cooperation between Member
States in accident investigation ☐ ☐ ☐ ☐

Improved information gathering ☐ ☐ ☐ ☐

Increased independence of investigation ☐ ☐ ☐ ☐
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General questions
How much staff is employed by your administration? How many of these are maritime
investigators?
Click here to enter text.

What is your administration annual budget?
Click here to enter text.

Are there any specific examples of good practice in the implementation or enforcement of Directive
2009/18/EC that are relevant to mention ?
Click here to enter text.

Have you experienced any difficulties in monitoring, reporting and review requirements for this
Directive?
Click here to enter text.
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ANNEX IV: List of stakeholders contacted

National Maritime Administrations

Member State Maritime Administration Questionnaire sent
back

Belgium Federale Overheidsdienst Mobiliteit en Vervoer, Directoraat-
generaal Maritiem Vervoer

Bulgaria Bulgarian Maritime Administration (Minister of Transport,
information technologies and communications)



Czech Republic* Ministry of Transport, Maritime division 

Denmark Danish Maritime Authority (Ministry of Economic and Business
Affairs)



Germany Federal Ministry of Transport, Building and Urban Development,
Sub-Department WS 2: Shipping



Estonia Estonian Maritime Administration (Ministry of Economic Affairs
and Communications)



Ireland Department of Transport, Tourism and Sport, Maritime safety
directorate

Greece Ministry of Shipping, Maritime Affairs & the Aegean

Spain Ministry of Public Works and Transports, General Directorate for
merchant navy



France Ministry of Sustainable Development, Department for Maritime
Affairs



Croatia Ministry of Maritime Affairs, Transport and Infrastructure,
Maritime Safety Directorate

Italy Ministry of Infrastructure and Transport
Ministry of the Environment and Territory and Sea Protection



Cyprus Ministry of Communications and Works, Department of Merchant
Shipping
Cyprus Ports Authority

Latvia Ministry of Transport 

Lithuania Ministry of Transport and Communications
Lithuanian Maritime Safety Administration



Luxembourg Ministry for Economic Affairs and Foreign Trade, Directorate for
Maritime Affairs



Hungary Ministry of Transport, Telecommunication and Energy, Section for
Civil Aviation, Maritime and Inland Navigation

Malta Authority for Transport, Merchant shipping directorate, Ports and
yachting directorate

Netherlands Ministry of Transport, Public Works and Water Management,
Directorate for water affairs
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Member State Maritime Administration Questionnaire sent
back

Austria Ministry for Transport, Innovation and Technology

Poland Ministry of Transport, Construction and Maritime Economy 

Portugal Institute for ports and maritime transport

Romania Ministry of Transports,
Romanian Naval Authority

Slovenia Minsitry of transport, Slovenian Maritime Administration

Slovakia Ministry of Transport, Construction and Regional Development,
Maritime Office



Finland Finnish Transport Safety Agency (Ministry of
Transport and Communications)
Finnish Transport Agency



Sweden Ministry of Enterprise, Energy and Communication, Swedish
Transport Agency
Swedish Maritime Administration



United Kingdom Department for Transport, Maritime and Coastguard Agency 

Iceland Icelandic Maritime Administration (Ministry of Interior)

Norway Norwegian Maritime Directorate (Ministry of Environment) 

* Member States in italics are landlocked states.
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Accident investigation authorities

Member State Authority responsible for accident investigation Questionnaire sent
back

Belgium FPS Transport and Mobility Conseil d'Enquête Maritime

Bulgaria Directorate for Aircraft, Maritime and Railway Accident Investigation 

Czech Republic* Ministry of Transport, Czech Maritime Administration Navigation
Department

Denmark Danish Maritime Accident Investigation Board
Danish Maritime Authority

Germany Federal Bureau of Maritime Casualty Investigation 

Estonia Estonian Safety Investigation Bureau
Marine Casualties Investigation and Maritime Safety Department

Ireland Marine Casualty Investigation Board

Greece Hellenic Bureau for Marine Casualties Investigation (HBMCI)

Spain Permanent Commission for the Investigation of Maritime Accidents and
Incidents



France Marine Accident Investigation Office 

Croatia Air, maritime and railway traffic accidents investigation agency

Italy Marine Casualty Investigation Body 

Cyprus Department of Merchant Shipping of Cyprus, Division on Investigation of
Marine Casualties and Notices to Mariners



Latvia Transport Accident and Incident Investigation Bureau

Lithuania Transport Accident and Incident Investigation Division 

Luxembourg Administration for technical surveys, Civil Aviation, Maritime, Inland and
Rail

Hungary Transport Safety Bureau of Hungary

Malta Marine Safety Investigation Unit 

Netherlands Dutch Safety Board
Netherlands Shipping Inspectorate



Austria Ministry for Transport, Innovation and Technology

Poland State Commission for Investigating Sea Accidents

Portugal Directorate for the prevention and investigation of maritime accidents

Romania Marine Accidents Investigation Department

Slovenia Slovenian Maritime Administration

Slovakia Ministry of Transport, Posts and Telecommunication

Finland Safety Investigation Authority
Finnish Transport Safety Agency

Sweden Swedish Accident Investigation Board 
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Member State Authority responsible for accident investigation Questionnaire sent
back

Swedish Transport Agency

United kingdom Marine Accident Investigation Branch
Marine Accident Incident Compliance Officer (MAICO) – Gibraltar



Iceland Icelandic Marine Accident Investigation Board

Norway Accident Investigation Board Norway

* Member States in italics are landlocked states.

List of interviewed stakeholders

Captain John W. Dickie, International Federation of Shipmasters' Associations, telephone
interview, 16 September 2014
Simon Benett, International Chamber of Shipping, telephone interview, 18 September 2014
International Group of P&I Clubs, written answer, 25 September 2014
Douwe Cunningham, SEA Europe, telephone interview, 26 September 2014
Captain Kevin Richardson, International Harbour Masters’ Association, telephone interview, 1
October 2014
Isabelle Ryckbost, European Sea Ports Organisation, telephone interview, 2 October 2014
Dragos Rauta, Intertanko, telephone interview, 2 October 2014
Antidia Citores, Surfrider Foundation, telephone interview, 3 October 2014.
European Transport Workers' Federation, written answer, 9 October 2014
Helle Hammer, Lars Lange, International Union of Marine Insurance, telephone interview, 9
October 2014
Steve Clinch, Marine Accident Investigation Branch, telephone interview, 17 October 2014
Lloyd’s Register, written answer, 21 October 2014
European Community Shipowners’ Associations , written answer, 24 October 2014
EU Recognised Organisations Mutual Recognition Group Advisory Board, written answer, 28
October 2014
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ANNEX V: Stakeholder consultation feedback

Questionnaire to national Maritime Administrations on the
implementation and effects of the Third Maritime Safety Package

Overview of the respondents to the questionnaire
Member State334 Maritime Administration
Bulgaria Bulgarian Maritime Administration
Czech Republic Ministry of Transport
Denmark Danish Maritime Authority
Germany German Maritime Authority
Estonia Estonian Maritime Administration
Spain Ministry of Transport
France Ministry of Sustainable Development
Italy Italian Coast Guard Headquarters
Latvia Ministry of Transport
Lithuania Lithuanian Maritime Safety Administration
Luxembourg Ministry for Economic Affairs and Foreign

Trade
Netherlands Maritime Administration of the Netherlands
Slovakia Ministry of Transport, Construction and

Regional Development
Finland Finnish Transport Safety Agency/Finnish

transport agency/safety investigation
agency/ministry of transport and
communication

Sweden Swedish Transport Agency
United Kingdom UK Maritime and Coastguard Agency
Norway Norwegian Maritime Authority

General Questions
Transposition and implementation

The transposition process for the Third Maritime package was relatively straightforward in
most of the surveyed Member States, with only 5 out of 16 of them reporting difficulties,
namely:
Difficulties due to the legal complexity of their regulatory process (2)

Difficulties in aligning existing legislation with the package (1)

334 Some Member States only replied to part of the questionnaire. That is the case for land-locked Member
States in particular, which did not fully implement the package. This is reflected in the total number of
respondents, which is given for every question.
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Difficulties coping with the increased administrative burden (1)

Only two Member States found monitoring, reporting and review requirements to be
problematic, explaining that their administration would need more resources to fulfil them
adequately. Another general remark made by two respondents was that the package needed to
be simplified and its administrative burden reduced.

Figure 19: Have you experienced any difficulties in the transposition of the Third Package?

Figure 20: Have you experienced any difficulties regarding the monitoring, reporting and review
requirements under the different Directives?

Source: Milieu questionnaire to Maritime Authorities, milieu calculations

Effects

When it came to evaluating the effects of the Third Maritime package, many respondents
underlined that it was too soon to draw any conclusion on the package’s impact and that it was
impossible for the time being to draw any causal link between the number of accidents and the
Directives. Slight increases and decreases may be due to normal fluctuations and only
observing figures over a longer period of time may yield useful information. Landlocked
Member States, or those with very little traffic in their waters, also reported that they could not
find any significant trend, due to the extremely small number of accidents they recorded.

Figure 21: Has the number of incidents in the waters of your Member State decreased since the
implementation of the Package (2011)?

Source: Milieu questionnaire to Maritime Authorities, milieu calculations
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When asked progress toward the foreseen effects of the Third Maritime Safety Package,
surveyed Member States were cautiously positive:

The largest improvement was made towards having a “proper analysis of marine casualties and
accidents in order to determine their cause”, with half of the respondents (7 out of 14) reporting
large or very large progress.
Only 6 out of 14 respondents believed there to be large progress towards a decrease in
substandard shipping in EU water. Another 6 believed that progress was little.
Some respondents felt there was no way of assessing progress toward a system of liability
covering the entire maritime transport chain, 7 out of 12 thought that progress was either little
or very little.
8 out of 14 respondents thought that progress towards expeditious holding of safety
investigations was either little or very little.
7 out of 14 respondents thought that progress towards having timely and accurate reports from
safety investigations was either little or very little.
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Figure 22: To what extent has the implementation and enforcement of the full Third Maritime Safety
Package resulted in moving towards the effects listed below in your Member State (in comparison with the
situation in your Member State before its entry into force 2011/2012))?
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Source: Milieu questionnaire to Maritime Authorities, milieu calculations

Most surveyed Member States could not identify any unexpected effects which could be
attributed to the Third Package, but one respondent indicated that the New Inspection Regime
for Port State Control has had the effect of increasing the number of inspections to be carried
out during the night. Such inspections in their view are not only more dangerous and
expensive, but also less effective.

Good practice

The only good practice reported was the electronic exchange of data from Automatic
Identification Systems among Member States, thanks to the tools provided by EMSA.

To a very large
extent

To a large extent

To a very small
extent

To a small
extent
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Directive 2009/21/EC: Quality of flag states

Implementation of Directive 2009/21/EC

Maritime Authorities were asked if they encountered any obstacles in the implementation and
enforcement of Directive 2009/21/EC. As can be seen in Figure 23 below, the majority (14 out of
16) of the Member States did not report any difficulties.
Figure 23: Did you encounter any obstacles in the implementation and enforcement of Directive 2009/21/EC in your
Member State?

Source: Milieu questionnaire to Maritime Authorities, milieu calculations

Out of the problems reported some were related to transposition, particularly when the
Member State in question had already incorporated some IMO requirements into their
legislation (2), whereas others had more to do with budgetary and staffing difficulties (1).

Figure 24: How do you assess the usefulness of IMO
audits of administration of flag states?

Figure 25: How do you assess the usefulness of the
generalized requirement to certify administrative
procedures?

Source: Milieu questionnaire to Maritime Authorities, milieu calculations

All of the surveyed Member States but one agreed that both requirements of the Directive (IMO
audits and a certification of quality) were either somewhat useful or very useful. The
introduction of a quality certification was particularly appreciated by some Member States,
which believed the harmonisation of routines and procedures had a positive effect of flag
performance. Most Member States put in place quality management systems certified as ISO
9001:2008, although one of these reported that the process was a major challenge for their
administration and required substantial resources.

All coastal Member States and one of the land-locked Member States surveyed had undergone
the IMO audit, with another land-locked State planning to request one in 2016.
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Main effects of Directive 2009/21/EC

When assessing the foreseen effects of the Directive, most respondents agreed that all the
foreseen effects have materialized to some degree (see Figure 26 and Figure 27):
flag state performance has improved (10)
competition between ship-owners is somewhat fairer (8)
information on the performance of vessels has become more transparent (9)
non-compliant ships and users of substandard shipping are now facing higher costs (11)
Start-up costs were as expected or higher for (10)

Most of the responders who considered that there had been no effect explained their replies,
saying:
Similar measures were already in place in their Member State, thereby reducing the impact of
the Directive (9)
Profound changes are underway to improve flag state performance, but it will take longer for
the effects to materialise (1)
The way the Paris MoU calculates scores for flag state performance should be modified and
improved in order to make competition fairer (1)

It is also possible that some of the mid to long term effects have not yet materialized, given the
relatively short time elapsed since transposition.

Figure 26: To what extent has Directive 2009/21/EC resulted in the effects listed below in your Member State (in
comparison to the situation before the transposition of the Directive (2011))
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Source: Milieu questionnaire to Maritime Authorities, milieu calculations

Finally, one of the respondents described two unexpected positive effects of the Directive:
Increased awareness of the value of working with standardized procedures
Savings in the costs for the Administration thanks to the rationalization of procedures
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Figure 27: comparison between effects

Source: Milieu questionnaire to Maritime Authorities, milieu calculations
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Directive 2009/16/EC: Port State control
Implementation of Directive 2009/16/EC

The Maritime Authorities were asked if they encountered any obstacles in the implementation
of Directive 2009/16/EC. As can be seen in Figure 28 below, the majority (9 out of 16) of the
respondents did not report any difficulties.

Figure 28: Did you encounter any obstacles in the implementation of Directive 2009/16/EC in your Member State?

Source: Milieu questionnaire to Maritime Authorities, milieu calculations

One of the problems that were described did not concern the content as such, but rather relates
to the time consuming process of transposition. Other reported difficulties were:
Fulfilling the inspection quota (3)
Adapting to the workload under the New Inspection Regime, which is distributed differently in
terms of timing and location of inspections (4)
Determining how to register the ship’s Actual Time of Arrival and Actual Time of Departure (1)
Figure 29: Have any practical problems been experienced in establishing the ship-risk-profiles?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

The three Member States which reported difficulties in establishing ship-risk-profiles all
describe the same situation: some of the parameters used to calculate the risk profile may
change very quickly, resulting in missed inspections. Two of these respondents specifically
pointed to the company profile as being the main source of these rapid changes in priority-risk-
profile.
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Role of EMSA

Surveyed Member States seemed pleased with EMSA’s role in the implementation of Directive
2009/16/EC, only one landlocked Member State did not found it useful. When asked to
describe what was going well or was of added value in EMSA’s work, they listed:

The THETIS database, its development and the user support (8)
Training and seminars (5)
Joint training of Port State Control Officers (4)
Fast and effective reply to queries (3)
Figure 30: Do you consider the supporting role of EMSA in the implementation of this directive?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Some respondents also pointed out some ways in which EMSA could do more to support them
in the implementation of this Directive, including:
Being proactive and suggesting to the Commission ways in which the Directive may be
improved (1)
Focusing on the overall purpose rather than on administrative details, i.e. move away from an
evaluative perspective and adopt a smarter, flexible approach (1)
Updating and maintaining Thetis outside normal working hours (1)
Improve links on Thetis (1)

Main effects

When asked to assess whether the new inspection regime had resulted in more effective
inspections, most surveyed Member States reported that it had (as seen in Figure 31). These
responders generally held a positive view of the NIR and recognised the merits of a risk-based
approach to inspections, explaining it allowed them to focus their resources on substandard
ships, which for some of them led to a reduction of the overall number of inspections and a
more efficient use of personnel. One of these Member States reported that thanks to the
reduction of the number of inspections, follow-up on possible violations has improved. The
Member States who reported no rise in effectiveness fall in the following categories:

Landlocked Member States (1)
A Member State which stated that “the overall effectiveness of our inspections has always been
quite good” (1)
An under-burdened Member State which had trouble fulfilling its commitment (1)
Member States who thought the increased share of inspections taking place outside of working
hours reduced their effectiveness (2)
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Figure 31: Has the new inspection regime, targeting priority one ships, resulted in increased overall
effectiveness of your inspections?

Figure 32: Has the new regime increased the efficiency of your inspections (in terms of costs)?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

The majority of surveyed Member State did not report an increase in the efficiency of
inspections. However, a significant minority did see an increase in efficiency (see Error!
Reference source not found.). The respondents reported two opposite effects: a reduction in the
number of inspections and an increase in costs, due to the increase in expanded inspections,
travel costs of Officers, inspections during night-time and week-ends. For 8 out of 14
respondents this increase in costs was greater than the savings from a reduced number of
inspections:

Many Member States had to extend the working hours of their personnel (10) which at least in
one case led to the renegotiation of collective agreements with personnel
Some Member States report their inspections used to be more efficient (in terms of costs) when
they had the flexibility to have a ship inspected in the port where it would be more economical
(2), although one of these Member States points out that ship arrival information (via
SafeSeaNet) helps them to face this problem
Other Member States report that inspections outside normal working hours are conducted by a
single Port State Control Officer instead of the normal two, which may reduce the quality of
these inspections.
Another respondent explained that the current calculation method used to determine inspection
commitments causes the target number of inspections to fluctuate too widely, making it very
difficult to fulfil the commitment
As can be seen in Figure 33, the surveyed Member States almost all agree that the Directive’s
outputs have materialised. In particular they considered that the principle of targeting
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inspections according to risk profiles was well established and working. One of the respondents
stressed that a key instrument in delivering these results was the Thetis system.

Two Member States did suggest the revision of the criteria used to calculate the risk profiles,
taking into account both safety concerns and cost-effectiveness.

Figure 33: Has Directive 2009/16/EC resulted in the effects (output/actions) listed below in your Member
State (in comparison with the situation before the transposition of the Directive (2003))?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

When assessing less direct effects, respondents were still quite positive:

Most respondents thought that the anticipated reduction of substandard ships in EU waters had
indeed happened (14)
Most respondents thought that the quality of Port State Control administrations had increased
as foreseen or more (11)
Most respondents thought that quality checks had improved as foreseen or more (12)
Most respondents thought the harmonisation of the inspection regime had increased as
expected or more (13)
Most respondents thought that the pressure on high-risk ships had increased as foreseen or
more (13)
One Maritime administration voiced its concern for the harmonisation of the inspection regime,
which in its opinion would benefit from more transparency towards Port State Control Officers
as well as ship crews and the industry.
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Figure 34: To what extent did the effects (results/consequences) listed below take place in your Member
State as a result of Directive 2009/16/EC (in comparison with the situation before the transposition of the
Directive (2003))?
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Figure 35: comparison of effects

Figure 36: Have any effects that were unforeseen taken place in your Member State which can be attributed to
the implementation of Directive 2009/16/EC? These can be social, environmental or economic

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Some of the surveyed Member States reported that the Directive had some unforeseen effects.
Most of these were related to the significant share of inspections that have to be carried out
during non-working hours, especially for countries that do not have to deal with large numbers
of high priority ships. This entailed both an unexpected economic and organisational effort for
at least three countries.

Finally, one respondent found inconsistencies between Directive 2009/16/EC and Directive
1999/35/EC, with regards to the inspection of Ro-Pax vessels, which are not counted towards
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the fulfilment of the “fair share” of inspections unless they meet the priority requirements.
Another Member State believed that the measurement of company performance used to set up
ship risk profiles might put smaller companies at a disadvantage.

Directive 2009/17/EC: Vessel traffic monitoring
Implementation of Directive 2009/17/EC

Directive 2009/17/EC was implemented with relative ease in the Member States which replied
to our questionnaire: only 3 out of 16 encountered any difficulties, although that number rises
to 4 when we take into account the establishment of places of refuge. For those that did
encounter difficulties, these were the main problems:

Increased need for financial and human resources, lack of qualified personnel (2)
Establishing the National Plan for places of refuge (1)
Reaching a consensus during the preparation of the National Plan for places of refuge (1)
Determining a place of refuge, in the case of the MSC Flaminia (1)
Developing a methodology to assess the risk associated with granting a ship a place of refuge
(1)
Two of the respondents presented their suggestions for improvement:

National Plans need to have flexibility built into them, because every emergency needs careful
consideration and ad hoc decisions (1)
EMSA and the European Commission should develop a set of operational guidelines on places
of refuge (1)
Figure 37: Did you encounter any obstacles in the implementation and enforcement of Directive 2009/17/EC in your
Member State?

Figure 38: Have you experienced any obstacles or challenges in establishing plans on places of refuge?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
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EMSA’s role and SafeSeanet

All the Member States which replied to our questions seem to consider both SafeSeaNet and
EMSA as valuable. As far as the former is concerned:

Member States appreciated the amount of information that can be shared through it (3)
Some respondents find that the interface is not very user-friendly and could be improved,
particularly by distinguishing between relevant and less relevant information (3)
Some Member States appreciate the flexibility of the system, which is used by various
authorities for different tasks (2)
As far as EMSA is concerned:

Several Member States particularly appreciated the table-top exercise on places of refuge
exercise which EMSA organised in Rotterdam in November 2012 (3)
Some respondents are looking forward to the production of guidelines on places of refuge  by
EMSA (2)
Others valued the training, assistance and technical support (3)
Finally, one Member State suggested that EMSA could be more thorough when reporting
inconsistencies in the interpretation of implementation of the Directive to the Commission.

Figure 39: Do you consider the supporting role of EMSA in the implementation of this directive?

Figure 40: How useful do you consider SafeSeaNet for your Member State?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
Main effects

The immediate outputs of Directive 2009/17/EC received different assessments: most
respondents reported that they had put in place a national system compatible with SafeSeaNet
and established plans to accommodate ships in distress (those who replied “no” to this question
already had such systems and plans in place before the Directive); but they were somewhat
more doubtful as to whether their response capacity or efficiency of decision making had
improved as a result.
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Only one respondent further elaborated on this, explaining that the best guarantee of an
increase response capacity would rather be an EU-wide fund to tow vessels in difficulty.

Figure 41: Has Directive 2009/17/EC resulted in the effects (output/actions) listed below in your Member State (in
comparison with the situation before the transposition of the Directive (2002))?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Maritime administrations were fairly positive when assessing whether their own increased
preparedness: those that saw “no effect” in this respect explained that they simply were already
fully prepared.

Figure 42: To what extent has Directive 2009/17/EC resulted in the effects (results/consequences) listed
below in your Member State (in comparison with the situation before the transposition of the Directive
(2002)?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

The reduction of accidents at sea elicited more cautious replies: even those Member States that
did notice a decrease explained that they could not draw any causal link between the directive
and such an effect, because of the short time span and the multitude of factors involved.
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Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Most of the maritime authorities surveyed thought the knowledge in maritime traffic had
increased as foreseen or more. A respondent pointed out the growing amount of information
available on SafeSeaNet, while another stressed that the collaboration on this front may still
improve.

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Views were split on the decrease in pollution, with respondents claiming it had little to do with
increased monitoring of traffic:

A Member State reported an overall decrease in pollution as well as decreasing volumes for
each type of pollutant (1)
Another Member State reported a decrease in pollution, but attributed it rather to its own
deterrent measures than to a better monitoring of traffic (1)
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Figure 43: Have any effects that were unforeseen taken place in your Member State which can be attributed
to the implementation of Directive 2009/17/EC? These can be social, environmental or economic

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Finally, only two Maritime Authorities reported unexpected effects: the first is an increase in the
level of cooperation with national port authorities; the second relates to the existence in their
waters of large privately owned areas, natural reserves and wind parks which made the
establishment of places of refuge particularly challenging, increasing the number of
stakeholders involved.

Directive 2009/15/EC and Regulation 391/2009: Common rules and standards
for ship inspections on survey organisations
EMSA’s role

Most of the surveyed Member States seemed to appreciate EMSA’s support:

EMSA’s monitoring of Recognised Organisations was praised by several respondents (4)
EMSA’s coordination role was seen as very useful by another respondent (1)
One respondents criticised EMSA’s “lack of transparency” (1)
Figure 44: Do you consider the supporting role of EMSA in the implementation of this directive?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Effects of Directive 2009/15/EC

Only a few of the surveyed Member States reported an increase in the share of inspections
carried out by Recognised Organisations or a change in their monitoring process. Those which
did explained that:

Monitoring is focussing more and more on risk and quality assessment (1)
Monitoring has become simpler because EMSA already assesses quality management systems
(1)
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Some of the respondents who replied in the negative clarified that their monitoring process has
kept evolving, but this was rather because of lessons learnt and requirements of national law.

Figure 45: Has the share of inspections carried out by Recognised Organisations increased after the
implementation of Directive 2009/15/EC in your Member State?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Figure 46: Has Directive 2009/15/EC resulted in a change of your monitoring process of the Recognised
Organisations - acting on your behalf?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Respondents were also asked to assess whether the effects below had materialised as a result of
Directive 2009/15/EC and Regulation 391/2009.  Some explained their replies as follows:

There is a lack of commonly agreed criteria when it comes to the “independent quality
assessment and certification entity” (1)
Mutual recognition of marine equipment was already covered by Directive 96/98/EC (1)
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Figure 47: Comparison of effects

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Only one Member State reported unexpected effects: the respondent drew attention to the fact
that in their opinion the requirement of mutual recognition is problematic in relation to third
countries in the International Maritime Organisation, who fear the EU will not respect the
principle of sovereignty. In practice this would have a negative effect on the relationship
between EU and non-EU members of the IMO.

Figure 48: Have any effects that were unforeseen taken place in your Member State which can be attributed
to the implementation of Directive 2009/15/EC and Regulation 391/2009? These can be social,
environmental or economic

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Directive 2009/20/EC: Insurance of ship-owners for maritime claims
Implementation of Directive 2009/20/EC

Most of the surveyed Maritime Authorities did not experience particular problems in the
implementation and enforcement of Directive 2009/20/EC. However, two of them reported
issues with transposition, namely:

Legal delays in transposing the Directive into national legislation (1)
Interpretation problems concerning administrative practices and definitions with the marine
insurance sector (1)
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Figure 49: Did you encounter any obstacles in the implementation and enforcement of Directive 2009/20/EC in your
Member State?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Most of the surveyed Member States did not record any breaches of the insurance requirement
(7), others were not in possession of any data (2), and the only Member State which did record
any breaches reported their number as being of about 5 per year.
Among the surveyed authorities the highest maximum penalty for a breach of the insurance
obligation is a 30,000 euro fine, while the lowest is of about 256 euro.

Effects

There is a general lack of data on the effects of this Directive. Several respondents chose not to
reply, explaining they simply did not know whether these effects had taken place or not. Two
respondents stressed that they did not expect any of the listed effects, mostly because ships
were already covered by insurance.

The overall combined responses can be seen in Figure 51, which shows that the impact of this
Directive, according to the surveyed Member States, was very limited.
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Figure 50: To what extent has Directive 2009/20/EC resulted in the effects (results/consequences) listed
below in your Member State (in comparison with the situation before the transposition of the Directive
(2012)?
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Figure 51: Comparison of results

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
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Regulation 392/2009: Liability of carriers of passengers by sea in the event of
accidents
Implementation

Most of the surveyed Member States did not encounter obstacles in the implementation or
enforcement of Regulation 392/2009. Those who did highlighted the following issues:

When Regulation 392/2009 was adopted it was foreseen that the 2002 Athens protocol would
enter into force before it and that all EU Member States would have acceded to it. The fact that
this did not happen means that State Certificates issued by EU Member States which have not
yet acceded to the 2002 Athens protocol may not be accepted by non-EU states for the purposes
of meeting the requirements set out in the protocol. As a consequence, shipowners are turning
to Member States which have already acceded to the protocol. (1)
Some insurance companies have had difficulties understanding the regulation’s implications
and have attempted to modify the provisions of their Blue Cards in conflict with the provisions
of the regulation. (1)
When new actors entered the insurance market, offering a supplementary guarantee to cover
civil liability for death or injury to passenger resulting from acts of war or terrorism,
complementary legislation had to be produced to regulate their activities. (1)

Figure 52: Did you encounter any obstacles in the implementation and enforcement of Regulation 392/2009
in your Member State?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Most of the respondents reported that the issuing of certificates had not led to extra costs for
their administration:
The costs are covered directly by the applicants (2)
The extra costs are not quantifiable (2)
The extra cost so far has been covered by the administration, but a fee will be introduced in 2015
(1)
The extra costs are estimated at about 100 euro per certificate (1)
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Figure 53: Has the issuing of certificates led to extra net costs for your administration?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Effects

The surveyed Member States were only able to identify partial progress with respect to the
foreseen effects of this Directive. Most of them recognised that the pressure on their staff had
increased (together with costs, as seen in the previous section), that the Athens Convention was
uniformly applied across Member States and that the position of passengers had improved.
However, when asked to identify more specific indicators of the experiences of passengers, such
as the number of complaints or the comparability of different modes of transport, most of them
did not have the information necessary or considered that there had been no effect in this
regard. As in some of the previous answers, the reason behind some of these negative
assessments of effects was that similar measures were already in force in the Member State in
question. Moreover, with respect to the comparability of different modes of transport, one
respondent pointed out that the liability regimes are still completely different.
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Figure 54: To what extent has Regulation 392/2009 resulted in the effects listed below in your Member
State (in comparison with the situation before its entry into force (2009)?
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Figure 55: Comparison of effects

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
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Directive 2009/18/EC: Accident investigation
Transposition and implementation

Most of the respondents did not report any difficulties in the implementation of Directive
2009/18/EC. Those who did have listed the following issues:

Difficulties in implementing the reporting procedures (1)
Difficulties in maintaining safety investigation independent from judicial investigations:
investigators may be required to testify in court and the investigation board may be required to
disclose confidential information (1)
Difficulties in dispatching investigators to the scene in a timely manner (1)
Difficulties in keeping the investigations time-efficient since the decisional body only meets
once a month (1)
Difficulties of defining key terms and concepts uniformly, namely “sufficient resources” (art.8)
and “adequate follow-up”(art.15) (1)
Doubts about EMCIP: it should be an information platform rather than an investigating tool (1)
Only one respondent reported transposition difficulties, which they explained were due to the
length of the legal process.

Figure 56: Have you experienced any difficulties in the implementation of Directive 2009/18/EC?

Figure 57: Have you experienced any difficulties in the transposition of Directive 2009/18/EC?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Three of the surveyed national authorities reported difficulties in staffing an accident
investigation body:
A land-locked Member State explained that it was impossible for them to maintain a staff of
investigators with the necessary experience (1)
A Member State explained that a single employee is currently in charge of accident
investigation, which makes it difficult to ensure a full coverage (1)
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Another Member State explains that the administration is not able to offer competitive salaries,
which makes it very difficult to fill vacancies (1)

Figure 58: Have you experienced any difficulties in staffing the Authority responsible for accident
investigation?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
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Questionnaire to national investigation bodies the implementation of
Directive 2009/18/EC on accident investigation: overview of responses
Overview of the respondents to the questionnaire

Member State Accident Investigation body
Bulgaria Bulgarian Maritime Accident Investigation Body

(BMAIB)
Germany Bundesstelle für Seeunfalluntersuchung (BSU),

Federal Bureau of Maritime Casualty
Investigation Germany

Spain Comisión Permanente de Investigación de
Accidentes e Incidentes Marítimos (CIAIM)

France Bureau d'enquêtes après les événements de
mer (BEAmer)

Italy Marine Casualties Investigation body
Cyprus Marine Accident Investigation Committee
Lithuania Transport Accident and Incident Investigation

Division
Malta Marine Safety Investigation Unit
Netherlands Dutch Safety Board
Sweden Statesns haverikommission
United Kingdom Marine Accident Investigation Branch
Implementation of Directive 2009/18/EC
The Authorities responsible for accident investigation were asked if they encountered any obstacles
in the implementation and enforcement of Directive 2009/18/EC. As can be seen in Figure 59
below, the majority (8 out of 11) of the investigation authorities of Member States reported
difficulties.
Figure 59: Did you encounter any obstacle in the implementation and enforcement of Directive 2009/18/EC?
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Figure 60: Responses from Member States that had an
investigation body before the implementation of the
Directive

Figure 61: Responses from Member States that created an
investigation body after entry into force of the Directive

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
Some of the problems that were reported do not concern the content as such, but they rather relate
to the time consuming process of transposition:

Delays within the internal approval process of the required national legislation (decrees) because
the Authority is part of the Ministry. (1)

Stringent and detailed process required creating new legislation. (1)

Other legal changes (1)

The reporting of these problems is indeed confirmed by the number of infringement procedures: in
total, the European Commission opened infringement procedures against 20 Member States for
non-communication of transposition measures335.  Of these, two cases (regarding the creation of an
authority) were referred to Court in 2012 and 2013.

Problems other than relating to transposition include:

Inadequate resources (personnel) (4)

Technical obstacles. The respondent explains that a number of safety investigations were delayed
as a result of inadequate cooperation from countries classified as ‘substantially interested States’.336

The inadequate cooperation varied from lack of response/participation in the safety investigation
to not providing evidence to the Accident Investigation Body in a timely manner.

Technical difficulties in submitting data on accidents through the EMCIP system. Unclear
definitions, extensive data requests which takes a disproportionate amount of time to find and
submit (3)

335 European Commission, Secretariat General, Infringement of EU Law, database of Commission decisions, 18
July 2011
336 The term ‘substantially interested parties’ is defined in Article 2.20 of the IMO Code of the International
Standards and Recommended Practices for a Safety Investigation into a Marine Casualty or Marine Incident,
MSC-MECP.3/Circ.2, 13 June 2008.  Ringbom (2008, p.493) summarises that the Code provides a broad
definition ‘including the flag state, the State in whose internal waters or territorial sea the casualty occurred,
the State were the consequences of the casualty caused or threatened to cause harm, or whose nationals lost
their lives or received serious injuries, or a State which has at its disposal important information that may be of
use to the investigation’. Chapter 10 on cooperation of the IMO Code requires that ‘all substantially interested
States shall co-operate with the marine safety investigating State(s) to the extent practicable.’



PE 536.331 212

Other technical obstacles that are considered challenging are the technical specifications in voyage
data recorders. (1)

Internal difficulties in maintaining the independence of the investigation body (1)

Legal separation of the safety investigation from judicial investigations. One respondent explains
that safety investigators can be called to testify in court during trials to determine liability and that
the investigative body may be required to disclose confidential information from the investigation
by a court or a prosecutor. (2)

Ineffective structure and location of the investigation body. The respondent considers that the
internal functioning of the body (approval of investigation requests and reports once a month) and
its location (single central location) cause unnecessary delays (1)

Difficulties in managing, evaluating and sorting information on accidents (1)

Difficulties in verifying the follow-up of recommendations, especially when they are addressed to
private actors (2)

EMSA’s role in the implementation of the Directive
Figure 62: Do you consider the supporting role of EMSA in the implementation of this Directive: very useful;
somewhat useful; not very useful; not useful at all?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
The Authorities responsible for the accident investigations were asked to describe what elements of
the supporting role of EMSA were going well and where their expertise is considered of added
value.

Permanent Cooperation Framework (6). One respondent emphasised the usefulness of the PCF
bringing together practitioners in marine safety investigations; it is considered a pool of experts
who share ideas and approaches to safety investigations, and discuss challenges and mitigation
strategies. Another respondent highlighted the challenge of the PCF to reach consensus and achieve
mutual cooperation between the different Member States' Accident Investigation Bodies (AIBs) - a
difficult task that has been ‘made more straight forward by the excellent support provided by
EMSA’.

Carrying out investigators training (5)

Close cooperation between the EMSA staff and the national accident investigation branch ensured
that efficient data transfer is taking place between the national database and the EMCIP (3)

Training packages to develop AIBs (3)

Carrying out EMCIP training (2)
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Carrying out advanced training courses (core skills and VDR) (2)

Notifications to decision-making bodies regarding organisational structure (1)

Visits to Member States (1)

Suggestions for improvement, provided by the authorities include:

Improve EMCIP, by making it more simple and user-friendly as well as by making sure that data
required is adapted to the marine sector and has an added value (3)

Establishment of a procedure for exchange of information (1)

Establishing a more systematic and far-reaching common methodology for safety investigations so
that conclusions may be used by all Member States (1)

Hold the PCF meeting more often (twice a year) (1)

Clarify the role of EMSA: if it is to be an operational one (assistance on the scene) then EMSA
should hire personnel with the necessary expertise (1)

EMSA can play a more active role in disseminating awareness on safety investigations, their
potential to prevent future accidents, and the obligations imposed by the Directive on the Member
States. The audience to be targeted could include persons without a safety investigation
background but are involved in salvage, judicial, adversarial and litigation cases initiated in the
wake of a marine accident.337(1)

Main outputs of the directive
Investigation bodies were asked to rank the following outputs – increased share of accident subject
to investigation, increased amount of data on marine casualties, legal certainty on the purpose of
safety investigation – according to whether the result has been as anticipated, less than anticipated,
more than anticipated or whether no effect has occurred. Although few responses have been
received so far, the results already reflect the large variety of experience of national investigation
boards. Whether the investigation board has been created (long) before 2011 or only after
transposition of Directive 2009/18 significantly impacts the answers.

337 It was noted that this matter was raised in previous CTG CMAI meetings without sufficient supported.
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Figure 63: To what extent has Directive 2009/18/EC resulted in the effect (outputs/actions) listed below in your
Member State (in comparison to the situation before the transposition of the Directive (2011))?

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
Most respondents so far agree that the availability of EU comparable data on marine casualties has
already and will increase, and, as Member States investigation bodies become more established,
will be beneficial.
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Figure 64: comparison between outputs

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations

Main results of the Directives
Investigation bodies were asked to rank the following results – improved level of safety of vessels,
enhanced cooperation between Member States in accident investigation, improved information
gathering and increased independence of investigation – according to whether the result has been
as anticipated, less than anticipated, more than anticipated or whether no effect has occurred. As
for the previous question on outputs, responses are significantly impacted by the date of creation of
the investigation board - before 2011 or only after transposition of Directive 2009/18/EC.

Figure 65: To what extent has Directive 2009/18/EC resulted in the effects (results/consequences) listed below in your
Member State (in comparison to the situation before the transposition of the Directive (2011))?

Some of the Member States that answered that no effect has been produced mention that it is too
early to draw conclusions on the improvement of the safety on board.
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One Member States mentioned that there was already a good degree of cooperation between
Member States that had established an investigation body before 2011, and that therefore
cooperation was not significantly increased.

One Member State particularly mentions the positive role of EMCIP in the improvement of
information gathering. One Member State, that had established an investigation board long before
2011, mentions that the implementation of the Directive did not change the way investigations are
conducted and the level of information gathered during an investigation is higher than what is
required by the Directive.

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
Figure 66: comparison between results

Source: Milieu questionnaire to Accident Investigation Authorities, milieu calculations
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Unforeseen effects
When asked if unforeseen effects that can be attributed to Directive 2009/18/EC have taken place
in their Member States, most respondents reported that they have not identified any unforeseen
effects. Only one Member State mentioned that the investigation board benefited from a positive
public image after the completion of an investigation highly publicised in the media.
Conclusion and lessons learnt
No examples of lessons learnt have been provided so far in the questionnaires received.
[This section will be further developed on the basis of upcoming questionnaires.]
Resources of investigation body
Investigation body staff
Member State Total staff Maritime Investigator Network of external

experts
Bulgaria 1 Na
Germany 11 6
Spain 15 10 Na
France 10 5 Yes
Italy 3 Na Na
Cyprus 2 1 Na
Lithuania 1 Na
Malta 3 2 Yes
Netherlands 70338 5
Sweden 31 5 Na
UK 34 16 Na

Investigation body annual budget
Member State Budget Remark
Bulgaria

0
The BMAIB is part of the Ministry of Transport
and has no separate budget

Germany 930,000 €
Spain

800,000 € Estimated annual cost including salaries. The
CIAIM does not have a separate budget

France 69,200 € Excluding salaries and travel expenses
Italy

150,000 €
This refers to expenses for 2013. The board does
not have its own budget yet. Annual budget
foreseen: 700000€

Cyprus 140,000 €
Lithuania 6,000 €
Malta

220,000 €
This does not cover human resources and some
operational costs (office space, IT, utility)

Netherlands 11,500,000 € That includes the entire department (including all

338 This includes personnel and investigators for all modes of transport
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modes of transport)
Sweden 4,464,337 € Sweden has a multimodal investigation board
UK 4,518,721 €

Good practices
When asked to report examples of good practices in the implementation of Directive 2009/18, some
Member States have stressed their positive experience with joint safety investigations, in particular
among Malta, Sweden, Spain, UK and Germany, or in the Costa Concordia case. Another
respondent felt that the compulsory publication of reports within one year of the accident is
particularly useful.

Difficulties with monitoring, and reporting requirements
When asked whether they experienced any difficulties in implementing monitoring and reporting
requirements, 7 respondents out of 11 reported that did not experience any particular problem. One
Member State indicated that the relations with the judicial authority have been difficult since the
national Constitution establishes unique and specific prerogatives to this authority. Two other
Member States experiences difficulties in using EMCIP and one of them had trouble monitoring
safety recommendations.
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ANNEX VI: FACTSHEET ON TRANSPOSITION AND REPORTNG
OBLIGATIONS

Directive State of transposition339 Reporting obligation
Flag States
Directive

Directive 2009/21/EC was transposed on time by ten
Member States – by17 July 2011 or by 1 July for
Croatia – whereas eleven Member States had the
Directive transposed by the end of 2011. The rest of
the Member States exceeded the transposition
deadline by more than six months340.

A number of requirements of the directive leave room
for a diversity of transposing provisions. Contrary to
the original proposition of the Commission, the choice
of the following measures is left to Member States:
Measures taken by Member States to grant the right
to fly the national flag
Measures taken by Member States to bring a ship
flying its flag into compliance when detained.

Directive 2009/21/EC (Article 9)
requires the Commission to present a
report to the European Parliament
and the Council every five years,
starting from 17 June 2012. A
Commission report on the
implementation was submitted in
December 2013.341

Port State
Control
Directive

All coastal Member States transposed Directive
2009/16/EC. Due to delays in transposition – only half
of the Member States notified their transposition
measures within three months of the deadline (31
December 2010) – the New Inspection Regime was
operational from January 2011. Non-coastal Member
States are not obliged to transpose the directive.
Slovakia transposed the directive while the four other
landlocked States – Austria, Czech Republic, Hungary
and Luxembourg – formally declared they would not
transpose it.

Directive 2009/16/EC (article 35)
requires the Commission to review
the implementation of the Directive
no later than 30 June 2012 and
communicate the findings to the
European Parliament and the
Council. Article 36 requires the
Commission to inform regularly the
European Parliament and the Council
on the progress in the
implementation of the Directive. A
Commission report on the
implementation was submitted in
November 2012342.

ROs Regulation 391/2009 (article 17) and
Directive 2009/15/EC (article 12)
require the Commission to inform
every two years the Parliament and
the Council on the application of this
Regulation and the implementation
of this Directive.

Vessel Traffic
Monitoring

In January 2011, the European Commission opened
infringement procedures against 12 Member States for

Directive 2002/59 (article 26)
requires the Commission to submit a

339 This information is taken from the Commission reports on the implementation as well as the
Commissions Infringement database.
340 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with Flag State requirements, COM(2013) 916 final, 18 December
2013, p. 2.
341 Report from the Commission to the European Parliament and the Council on the application of
Directive 2009/21/EC on compliance with Flag State requirements, COM(2013) 916 final, 18 December
2013
342 Report from the Commission to the European Parliament and the Council. Report assessing the
implementation and the impact of the measures taken according to the Directive 2009/16/EC on port
States control, COM(2012) 660 final, 16 November 2012
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non-communication of measures by the deadline for
transposition of 30 November 2010343.

report based on Member States’
reports on the implementation of the
Directive, six months after
submission of Member States’
reports (June 2010). Directive
2009/17 did not add reporting
obligations.
A Commission report on the
implementation was submitted in
April 2011344 (mostly due to delays in
receiving Member States reports). A
specific report on places of refuge
was submitted in November 2012345.

Accident
investigation

The European Commission opened infringement
procedures against 20 Member States for non-
communication of transposition measures346; two
cases (regarding the creation of an authority) were
referred to Court in 2012 and 2013. Member States
have now all set up an independent investigation
body.

Directive 2009/18/EC (article 23)
requires the Commission to submit a
report on the implementation of this
Directive every five years.

Insurance Directive 2009/20 has been a case of late
transposition. In 2012, the European Commission
started 15 infringement procedures for non-
communication of transposing acts347.  Transposition is
now complete.

Directive 2009/20 (article 8) requires
the Commission to submit a report to
the Parliament and the Council every
three years and for the first time no
later than 1 January 2015 on the
implementation of this Directive.

Liability of
carriers

Regulation 392/2009 (article 8)
requires the Commission to draw up
a report on the application of this
Regulation no later than three years
after the date of application of this
Regulation (31 December 2012).

343 European Commission, Secretariat General, Infringement of EU Law, database of Commission
decisions, 26 January 2011
344 Report from the Commission to the European Parliament and the Council, Report assessing the
implementation and the impact of the measures taken according to Directive 2002/59/EC establishing a
Community vessel traffic monitoring and information system, COM(2011) 232 final, 28 April 2011
345 Report from the Commission to the European Parliament and the Council. Report on liability and
compensation for financial damages sustained by places of refuge when accommodating a ship in need of
assistance, COM(2012) 715 final, 30 November 2012
346 European Commission, Secretariat General, Infringement of EU Law, database of Commission
decisions, 18 July 2011
347 European Commission, 29th Annual report on monitoring the application of EU Law (2011), COM(2012)
714, November 2012
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ANNEX VII: European Parliament amendments during the
legislative process

The tables below list the European Parliament’s amendments during the legislative process
leading to the adoption of the Directives in the Third Maritime Safety Package. The column on
the left lists the amendments which were not retained in the final legal acts, while the column
on the right lists those that were retained in the final text of the legal acts. When relevant, the
exact text is quoted, with EP amendments quoted in italics; in all other cases a summary of the
text is provided.

Compliance with flag State requirements (Directive 2009/21/EC)
EP amendments not retained in the final text of the
Directive (text of amendments is in italics)

EP amendments retained in the final text of
the Directive (text of amendments is in italics)

to ensure that Member States effectively and consistently
discharge their obligations as flag States in accordance
with the IMO Conventions and the relevant ILO
instruments
‘IMO Conventions’ means the following conventions
[…]:
(vii) the 1991 Code of Safe Practice for Ships Carrying Timber
Deck Cargoes;
(viii) the 1965 Code of Safe Practice for Solid Bulk Cargoes
(BC Code)
In accordance with the regulatory procedure referred to
in Article 18(2) , either at the initiative of the Commission or
at the request of one or more of the administrations or
operators concerned,  measures may be adopted to: […]
(c) standardise the interpretation and application of
provisions laid down in the Conventions
Member States shall ensure that their administrations
have available appropriate resources commensurate with
the size and nature of their fleet. These resources shall:
(a) ensure compliance with the requirements of the IMO
Conventions and specific conventions, the FSC and the
relevant ILO instruments ;
(b) ensure the conduct of investigations into casualties for
all ships under its flag  and ensure that adequate and timely
measures are taken to remedy identified deficiencies ;
(c) ensure the development, documentation and
provision of guidance concerning those requirements
that are, to the satisfaction of the States as contracting
parties , found in the relevant IMO Conventions;
(d) comprise an appropriate number of qualified
personnel to implement and enforce national legislation
implementing the IMO Conventions, including qualified
flag State surveyors to carry out investigations, audits,
inspections and surveys;
2.   Member States shall ensure the training of flag State
surveyors and the oversight of flag State surveyors and
investigators and, in the event of accidents or deficiencies, the
coastal State, as well as of the activities of recognised
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organisations, should it delegate authority to such
organisations pursuant to Article 7.
3.   Member States shall develop or maintain a capability
for reviewing, approving and authorising ship construction
and equipment designs, and a technical decision-making
capability commensurate with the size and nature of
their fleet.
2. As a precondition for registration of a ship in its register
for the first time the Member State concerned shall
endeavour to ascertain whether the ship in question
complies with the applicable international rules and
regulations and ensure that this is confirmed by documentary
evidence in its possession. If necessary, but in every case if the
ship is not newly built, it shall liaise with the previous flag
State and request it to pass on the necessary documents and
data.
3. If the request is made by a Member State to another Member
State, the previous flag State shall be obliged to communicate
the documents and the data in question, as provided for by
Regulation (EC) No 789/2004 of the European Parliament and
of the Council of 21 April 2004 on the transfer of cargo and
passenger ships between registers within the Community.
2. As laid down in Directive 2002/59/EC of the European
Parliament and of the Council of 27 June 2002 establishing a
Community vessel traffic monitoring and information system,
Member States shall develop and implement an
appropriate control and monitoring programme for ships
flying their flag in order to be able to provide, not least by
using the Community SafeSeaNet data exchange system,  for
a timely and comprehensive response to requests for
information and clarification submitted by port or coastal
States in the event of accidents or deficiencies.
2. Member States to which paragraph 1 applies shall
provide for the possibility of conducting supplementary
investigations concerning ships flying their flag in order to
ensure that they comply with the IMO Conventions and
national requirements.
3.   The supplementary investigations referred to in
paragraph 2 shall be required at intervals not exceeding 12
months for ships which:
(a) have been in the Member State's register for less than
two years; and
(b) have been detained pursuant to Council Directive
95/21/EC of 19 June 1995 […] in the last 12 months.
4. Member States shall ensure, by the appropriate methods
and the necessary means, the implementation of a
documented system for ongoing skills development for the
personnel […] and continuous updating of their
knowledge as appropriate to the tasks they are appointed
or authorised to undertake.
5.   The flag State shall issue identification documents
attesting to the authority it has conferred on them to surveyors
carrying out tasks on its behalf on board or on the hull of
ships, and, if necessary, to the other personnel
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6. To improve the guidelines in the light of experience acquired
in implementing the provisions in force, Annex II may be
amended by the regulatory procedure referred to in Article
18(2).
Member  States shall carry out an investigation following
a marine casualty or pollution incident involving a ship
flying their flag, observing responsibilities and obligations
under the Code for the Investigation of Marine Casualties and
Incidents, adopted by the IMO in Resolution A.849(20), as
annexed to IMO Resolution A.884(21), in its up-to-date
version
1. Member States shall grant the Commission the right to
enjoy or share access, as necessary, to the database for their
ships, while having the possibility of extracting and
exchanging data with them.
2. The following information shall be included in the
database of each Member State :
(a) individual information, for each ship registered
:
(i) particulars of the ship (name, IMO number, etc.), date
of registration and, if appropriate, of removal from the
register,
(iii) dates and outcome (deficiencies: yes or no, description,
repairs performed or pending; detentions: yes or no, and
duration) of the surveys, including additional and
supplementary surveys, if any, and audits performed
either directly by the flag State or by recognised organisations
to which that State has delegated authority,
[…]
(v) outcome of the port State control inspections
(deficiencies: yes or no, description, repairs performed or
pending; detentions: yes or no, and duration,
(b) general information concerning all ships in its register:
(i) record and identification of the ships which have left
the register during the previous 12 months ; during this
period all information collected in the database over the period
in which they remained in the register must be maintained,
(ii) number of annual inspections of all types carried out by or
on behalf of the flag State, broken down by procedure.
[…]
4. The information referred to in paragraph 2 shall be
immediately forwarded in full to the new flag State if a ship
leaves the register and is transferred to another register.
If necessary, the Commission, in cooperation with the
Member States, shall develop recommendations and make
proposals to improve the procedures and outcomes of the
IMO auditing system

Port State control (Directive 2013/38/EC)
EP amendments not retained in the final text of the
Directive (text of amendments is in italic)

EP amendments retained in the final text of
the Directive (text of amendments is in italic)

introducing elements related to a Community port State
control regime, aiming to establish common criteria for the
control of ships by the port State and harmonise procedures on

Inspection frequency based on the risk profile



PE 536.331 224

inspection and detention
France may decide that the ports covered do not
include ports and anchorages situated in the
overseas departments.
Inspections in waters under and MS jurisdiction
are covered by the Directive.
Member States without sea ports may derogate
from the application of this Directive, under certain
conditions
Each Member State shall carry out annually a total
number of inspections of individual ships
corresponding to its share of the total number of
inspections to be carried out annually in the
Community and in the Paris MOU area. This
share shall be based on the number of ships calling
at the ports of the Member State in question in
relation to the sum of the number of ships calling at
the ports of each Member State of the Community
and of the States party to the Paris MOU (ships at
anchorage are not counted contrary to the EP’s
input)

inspect all Priority I ships, annually carry out a total number
of inspections on Priority I and Priority II ships, which
correspond at least to its annual inspection commitment

Possibility to postpone inspections:
(i) if the inspection may be carried out at the
next call of the ship in the same Member State,
provided that the ship does not call at any other
port in the Community or the Paris MOU region
in between and the postponement does not exceed
15 days; or
(ii) if the inspection may be carried out in
another port of call within the Community or the
Paris MOU region within 15 days, provided that
the State in which such port of call is located has
agreed to perform the inspection.

A postponed inspection which is then missed shall count as
missed

A missed inspection does not count as such when
the conduct of the inspection would create a risk to
the safety of inspectors, the ship, its crew or to the
port, or to the marine environment
And when the ship call takes place only during
night time. In this case Member States shall take
the measures necessary to ensure that ships which
call regularly during night time are inspected as
appropriate.
Or in case of anchorage, the ship call is too short.
Ships eligible for expanded inspections need to
notify the port they are bound for
On receipt of the notification the port should notify
the relevant authority. Electronic means shall be
used whenever possible and the procedures shall
comply with directive 2002/59/EC
Every ship calling at a port or anchorage in a
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Member State shall be attributed a ship risk profile
which determines the degree of priority of the
inspection, the intervals between inspections and
the scope of inspections
Parameters to determine the ship risk profile:
based on the type, age, flag, recognised
organisations involved and company performance
based on the number of deficiencies and detentions
during a given period
Frequency of inspections: increasing with the risk
profile. For high risk ships never longer than 6
months. Additional inspections for overriding
factors
Selection of ships for inspection shall be based on
their risk profile
Initial inspection and more detailed inspections
Minimum inspection includes checking certificated
and documents to be kept on board, plus any
outstanding deficiencies found during previous
inspections plus the overall condition of the
ship including hygiene, engine room and
accommodation. A more detailed inspection is
carried out when there are clear grounds (evidence)
for believing that the condition of a ship or of its
equipment or crew does not substantially meet the
relevant requirements of a Convention.
Eligible for Expanded inspections:
ships with a high risk profile,
— passenger ships, oil tankers, gas or chemical
tankers or bulk carriers, older than 12 years of age,
— ships with a high risk profile or passenger ships,
oil tankers, gas or chemical tankers or bulk carriers,
older than 12 years of age, in cases of overriding or
unexpected factors,
— ships subject to a re-inspection following a
refusal of access order issued
On receipt of a pre-notification provided by a ship
eligible for a periodic expanded inspection, the
competent authority shall inform the ship if no
expanded inspection will be carried out

For the purposes of this Directive, the relevant procedures and
guidelines for the control of ships specified in Annex VI shall
be taken into account as appropriate.
Member States shall ensure that their competent authorities
are duly informed of the relevant guidelines or procedures that
need to be implemented in accordance with Community
legislation and they shall verify their proper implementation

As far as safety checks are concerned, the Member
States shall apply the procedures set out in Annex
VII to all ships referred to in Article 3(1) and (2) of
Regulation (EC) No 725/2004 calling at their
ports, as long as they do not fly the flag of the port
state of inspection
The provisions of Article 14 of this Directive
concerning expanded inspections shall apply to ro-
ro ferries and high-speed passenger craft, referred to
in Article 2(a) and (b) of Directive 1999/35/EC.
When a ship has been surveyed in accordance with
Articles 6 and 8 of Directive 1999/35/EC by a host
State which is not the flag State of the ship, such
specific survey shall be recorded as a more detailed
or an expanded inspection, as relevant, in the
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inspection database and taken into account for the
purposes of Articles 10, 11 and 12 of this Directive
and for calculating the fulfilment of the inspection
commitment of each Member State in as much as
all the items referred to in Annex VII to this
Directive are covered.
Without prejudice to a prevention of operation of a
ro-ro ferry or a high-speed passenger craft decided
in accordance with Article 10 of Directive
1999/35/EC, the provisions of this Directive
concerning rectification of deficiencies, detention,
refusal of access, follow-up to inspections,
detentions and refusal of access, as appropriate,
shall apply.
Black listed ships which have been detained or
issued a prevention of operation order more than
twice in the previous 36 months are refused access
to ports and anchorages, except in case of force
majeure or overriding security concerns
After inspection, the master of the ship will be
provided with a copy of the report

All complaints within the meaning of Article 2(15) made by
persons with a demonstrated legitimate interest regarding
conditions on board shall be subject to an initial investigation
by the competent authority.
The initial investigation must make it possible to establish
swiftly whether the complaint is admissible or whether it is
manifestly unfounded or clearly abusive.
The competent authority shall inform the port authority at its
earliest convenience when a detention order is issued.
Appeals against detention or refusal of access shall be
mentioned in the inspection database. MS shall cooperate in
order to achieve coherent norms and procedures for the
implementation of this Article, particularly with a view to
ensuring that appeals are dealt with within a reasonable time

Reports from pilots and port authorities who learn
of anomalies which may pose a threat of harm:
Member States shall require those pilots and port
authorities to report at least the following
information, in electronic format whenever
possible:
— ship information (name, IMO identification
number, call sign and flag),
— sailing information (last port of call, port of
destination),
— description of apparent anomalies found on
board
Implementing powers shall be given to the
Commission to adopt measures for the
implementation of this Article, including
harmonised procedures for the reporting of
apparent anomalies by pilots and port authorities or
bodies and of follow-up actions taken by Member
States

Each Member State shall ensure that the competent port State
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control authority provides port authorities with relevant
information in their possession.
The database shall also be used to classify Member States'
ships in the white, grey and black lists
The inspection database shall be capable of adapting to future
developments and of interfacing with other Community
maritime safety databases and, where appropriate, with
relevant national information systems.
The inspection database shall be accessible in ‘read only’ mode
to the administrations of Members of the IMO

The Commission shall develop, maintain and
update the inspection database

The Commission shall publish regularly on a
public website information relating to companies
whose performance has been considered as low and
very low for a period of three months or more.

The Commission shall ensure that the penalties thus defined
allow for uniform application of the inspection regime
throughout the Community and do not create distortions
between Member States.

Vessel traffic monitoring (Directive 2009/17/EC)
EP amendments not retained in the final text of the
Directive (text of amendments is in italic)

EP amendments retained in the final text of
the Directive (text of amendments is in italic)
The purpose of this Directive is to establish in the
Community a vessel traffic monitoring and
information system with a view to enhancing the
safety and efficiency of maritime traffic, enhancing
port and maritime security, improving the response
of authorities to incidents, accidents or potentially
dangerous situations at sea, including search and
rescue operations, and contributing to a better
prevention and detection of pollution by ships.

Fishing vessels over 24 mt shall have an AIS Fishing vessels over 15 mt shall have and AIS
except where international agreements, rules or standards
provide for the protection of navigational information

Fishing vessels equipped with an AIS, shall
maintain it in operation at all times, AIS may be
switched off where the master considers this
necessary in the interest of the safety or security of
his vessel
Ships to which SOLAS regulation V/19-1 applies
shall call LRIT equipment
The Commission shall cooperate with Member
States to establish an LRIT European Data Centre
in charge of processing long-range identification
and tracking information
Dangerous and polluting goods need to be
accompanied by a declaration including:
the information listed in Annex I(2);
for substances referred to in Annex I of
Marpol, safety data sheet detailing the
physico-chemical characteristics of the
products, including, where applicable, their
viscosity expressed in cSt at 50 °C and their
density at 15 °C and the other data contained in
the safety data sheet in accordance with IMO
Resolution MSC.286
emergency numbers of the shipper
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Vessels coming from a port outside the Community
and calling at a port of a Member State shall also
have the above mentioned declaration

with a view to:
the protection of human lives;
coastal protection;
the protection of the marine environment;
safety at sea; and
minimising economic loss.

The Member States shall, under the coordination of the
Commission, draw up seasonal (transborder) marine
environmental and human resources index maps.

The authority referred to in paragraph 1 shall ensure that,
based on an assessment of the circumstances in accordance
with the plans referred to in Article 20a, ships in distress are
admitted to a place of refuge in all cases where the
accommodation of the ship in distress in a place of refuge
permits the risks associated with those circumstances to be
reduced.

Member States shall respect the IMO Guidelines on the fair
treatment of seafarers in the event of a maritime accident in
relation to the crew of a ship in distress in the waters under
their jurisdiction.

Member States shall designate one or more
competent authorities to make a decision on
concerning the accommodation of ships in need of
assistance
In annex: The authority may, inter alia:
restrict the movement of the ship or direct it to
follow a specific course. This requirement does not
affect the master's responsibility for the safe
handling of his ship;

give official notice to the master of the ship to put
an end to the threat to the environment or maritime
safety;

Send an evaluation team aboard the ship to assess
the damage to the ship and the degree of risk, help
the master to remedy the situation and keep the
competent coastal station informed;

The absence of an insurance certificate shall not
exonerate a Member State from assessing the need
for a place of refuge, and shall not in itself be
considered sufficient reason for a Member State to
refuse to accommodate a ship in a place of refuge.
The Member State may request to view the ship’s
insurance certificate, The act of requesting the
certificate shall not lead to a delay in
accommodating the ship

When cooperating within regional agreements or in the
framework of cross-border, interregional or transnational
projects, Member States shall ensure that information systems
are compatible with and connected to the SafeSeaNet system.
To ensure that there is a sufficient period to test the
functioning of the SafeSeaNet system, that system shall
become fully operational on 1 January 2009

The Commission shall ensure that SafeSeaNet is
operational on a 24 hour-a-day basis

and satellite based systems

And studying the feasibility of integrating automatic
identification systems (AIS) with the positioning and
communication systems used in the context of the
common fisheries policy. The findings of that study shall be
made available at the latest 12 months before the entry into
force of the obligation referred to in Article 6a, and in any case
not later than 1 July 2008;
Member States shall, verify that AIS and LRIT data
transmitted by ships is not being made publicly available or
used for purposes other than safety, security and the protection
of the environment, or which would affect competition between

Member States shall, in accordance with national
legislation, take the necessary measures to ensure
the confidentiality of information sent to them
Where appropriate, the Commission shall
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ship operators. In particular, they shall not authorise the
public dissemination of information concerning the details of
the cargo or of the persons on board, unless the master or the
operator of the vessel has agreed to such use.

In cooperation with the European Network and Information
Security Agency, the Commission shall investigate how to
tackle the network and information security problems. No later
than one year after the entry into force of this Directive, the
Commission shall take the necessary measures to combat the
unauthorised use or commercial abuse of data exchanged
pursuant to this Directive

contribute to the development and operation
of systems for collecting and disseminating
data relating to maritime safety, in particular
through the ‘Equasis’ system or any other
equivalent public system.

Annexes I, III and IV may be amended in the light
of experience gained with this Directive, in so far as
such amendments do not broaden its scope

Common rules and standards for ship inspections on survey organisations (Directive
2009/15/EC and Regulation No 391/2009)
EP amendments not retained in the final text of the
Directive (text of amendments is in italic)

EP amendments retained in the final text of
the Directive (text of amendments is in italic)
Recognition shall be granted to the relevant  parent
entity in relation to all legal entities that make up
the recognised organisation, that recognition shall
encompass all legal entities that contribute to
ensuring that that organisation provides cover for
their services worldwide

when a recognised organisation, its inspectors or its technical
staff issue the required certificates on behalf of the authority,
they shall be subject to the same legal safeguards and the same
jurisdictional protection, including the exercise of any rights of
defence, as those to which the authority and its members may
have had recourse were the authority to have issued the
required certificates itself
having regard to safety and pollution prevention, assesses the
reasons put forward by the Member State for suspending its
authorisation of the recognised organization
If the decision is not justified, the Commission requests the
Member State to withdraw the suspension. If the decision is
justified and the Member State has restricted the number of
recognised organisations acting on its behalf, the Commission
requests that Member State to grant a new authorisation to
another recognised organisation to replace the suspended
recognised organisation.
In the event of failure by the recognised organisations to fulfil
the provisions (on harmonization) the Commission shall
propose to the European Parliament and the Council the
appropriate measures.

The Commission shall submit a report to the
European Parliament and the Council based on an
independent study on the level reached in the
process of harmonising the rules and procedures
and on mutual recognition of certificates for
materials, equipment and components.

The Member States, together with the ROs shall constitute an
assessment committee in accordance with the EN 45012
quality standards.

Recognised organisations shall set up by 17
June 2011 and maintain an independent
quality  assessment and certification entity in
accordance with the applicable international
quality standards where the relevant professional
associations working in the shipping industry may
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participate in an advisory capacity.

The quality assessment and certification entity
shall carry out the following tasks:

Frequent and regular assessment of the quality
management systems of recognised organisations,
in accordance with the ISO 9001 quality standard
criteria;

certification of the quality management systems of
recognised organisations, including
organisations for which recognition has been
requested

The assessment committee shall be periodically audited by the
Commission, which may require that committee to adopt
measures which the Commission deems necessary to ensure
full compliance with paragraph…

The quality assessment and certification entity
shall have the necessary governance and
competences to act independently of the recognised
organisations and shall have the necessary means to
carry out its duties effectively and to the highest
professional standards, safeguarding the
independence of the persons performing them.
The quality assessment and certification entity
will lay down its working methods and rules of
procedure

The quality assessment and certification entity
shall provide the interested parties, including flag
States and the Commission, with full information
on its annual work plan as well as on its findings
and recommendations, particularly with regard to
situations where safety might have been
compromised

Insurance of shipowners (Directive 2009/20/EC)
EP amendments not retained in the final text of the
Directive (text of amendments is in italic)

EP amendments retained in the final text of
the Directive (text of amendments is in italic)

gross negligence’ means conduct showing an unusual lack of
due care and a consequent disregard of what should in
principle have been clear to everyone in a given situation;

‘Bunker Oil Convention’ means the 2001 International
Convention on Civil Liability for Bunker Oil Pollution
Damage;

‘HNS Convention’ means the 1996 International Convention
on Liability and Compensation for Damage in Connection
with the Carriage of Hazardous and Noxious Substances by
Sea
Member States shall become contracting parties to the Bunker
Oil Convention as soon as possible and in any case before
Member States shall become contracting parties to the HNS
Convention as soon as possible and in any case before
Member States shall become contracting parties to the
1996 Convention as soon as possible. Member States which
are still party to the 1976 Convention on Limitation of

Each Member State shall require that
shipowners of ships flying its flag have
insurance covering such ships. Each Member
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Liability for Maritime Claims must denounce it.

Member States shall determine the regime of civil
liability for shipowners and shall ensure that the right of
shipowners to limit their liability is governed by all
provisions of the 1996 Convention

For the purposes of applying Article 4 of the 1996 Convention,
knowledge of probable damage by the person responsible may
in all cases be deduced from the nature and circumstances of
the act or omission committed recklessly by that person.

State shall require shipowners of ships flying a
flag other than its own to have insurance in
place when such ships enter a port under the
Member State's jurisdiction.
The insurance shall cover maritime claims
subject to limitation under the 1996
Convention.

The Commission may update definitions in this
Directive, and the references made to Community
acts and to IMO instruments, in accordance with
the procedure referred to in Article 19(2) in
order to bring them into line with Community or
IMO measures which have entered into force,
subject to observance of the limits of this Directive.

Acting in accordance with the same procedure, the
Commission may also amend the Annexes
Member States shall lay down penalties. These
penalties shall be effective, proportionate and
dissuasive

A solidarity fund shall be set up to compensate 3rd parties,
whether natural or legal persons, that have suffered damage
caused by ships which, notwithstanding the obligations laid
down in this Directive, have sailed in EU territorial waters
without being in possession of a financial guarantee certificate.

The amount to be allotted to this fund, and the fund's
operating rules, shall be determined in accordance with the
regulatory procedure referred to in Article 17(2).

A Community Office shall be established which shall be
responsible for keeping a full register of certificates issued,
monitoring and updating their validity, and checking the
existence of financial guarantees registered by third countries.
Five years after the date of entry into force of this
Directive, the Member States shall report to the
Commission on the experience gained in applying it.
These reports shall assess in particular the procedures for
certification and issuing of certificates by Member States and
the need to consider whether this task should be delegated
wholly or partly to the Community Office

Accident investigation (Directive 2009/18/EC)
EP amendments not retained in the final text of the
Directive (text of amendments is in italic)

EP amendments retained in the final text of
the Directive (text of amendments is in italic)

… allowing only the conclusions or recommendations
resulting from investigations initiated under this Directive to
contribute to other parallel investigations
Furthermore, Member States shall ensure that, in the course of
such investigations, witness statements and other information
provided by witnesses is not obtained by third country
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authorities, thus preventing such statements and information
from being used in criminal investigations in such countries.
rapid alert measures in the event of a casualty or incident

A safety investigation shall be started as
promptly as is practicable after the marine
casualty or incident occurs and, in any event, no
later than two months after its occurrence

Should the Member States concerned not determine which
Member State is to lead the investigation, they shall
immediately implement a Commission recommendation on the
matter, based on an opinion of the Agency
Three years The Commission shall, every five years,

submit a report to the European Parliament
and the Council on the implementation of, and
compliance with, this Directive.

The Commission shall, acting with the assistance of the
Agency, incorporate into the joint methodology the
conclusions of the accident reports and the safety
recommendations contained therein
Where appropriate, an investigative body or the
Commission shall, acting with the assistance of the Agency,
make safety recommendations on the basis of an abstract
data analysis and of the results of any investigations carried
out
The Member States shall comply with the IMO guidelines on
the fair treatment of seafarers in the event of a maritime
accident
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ANNEX VIII: Ratification of IMO and ILO Conventions (as of 30 September 2014)

SO
LA

S
Co

nv
en

tio
n 

74

SO
LA

S 
Pr

ot
oc

ol
 7

8

SO
LA

S 
Pr

ot
oc

ol
 8

8

M
AR

PO
L 

73
/7

8 
(A

nn
ex

 I/
II)

M
AR

PO
L 

73
/7

8 
(A

nn
ex

 II
I)

M
AR

PO
L 

73
/7

8 
(A

nn
ex

 IV
)

M
AR

PO
L 

73
/7

8 
(A

nn
ex

 V
)

M
AR

PO
L 

Pr
ot

oc
ol

 9
7 

(A
nn

ex
VI

)
ST

CW
  C

on
ve

nt
io

n 
78

LO
AD

 L
IN

ES
 C

on
ve

nt
io

n 
66

LO
AD

 L
IN

ES
 P

ro
to

co
l 8

8

TO
N

N
AG

E 
Co

nv
en

tio
n 

69

CO
LR

EG
  C

on
ve

nt
io

n 
72

CL
C 

Pr
ot

oc
ol

 9
2

FU
N

D 
Pr

ot
oc

ol
 9

2

FU
N

D 
Pr

ot
oc

ol
 2

00
3

LL
M

C 
Co

nv
en

tio
n 

76

LL
M

C 
Pr

ot
oc

ol
 9

6

BU
N

KE
RS

 C
O

N
VE

N
TI

O
N

 0
1

N
AI

RO
BI

 W
RC

 2
00

7

HN
S 

Co
nv

en
tio

n 
96

HN
S 

PR
O

T 
20

10

BA
LL

AS
TW

AT
ER

 2
00

4

IL
O

 M
LC

 C
on

ve
nt

io
n

Coastal States
Belgium x x x x x x x x x x x x x x x x d x x x
Bulgaria x x x x x x x x x x x x x x x x x x x x
Croatia x x x x x x x x x x x x x x x x x x x x x
Cyprus x x x x x x x x x x x x x x x x x x x x
Denmark x x x x x x x x x x x x x x x x d x x x x x
Estonia x x x x x x x x x x x x x x x x x x x
Finland x x x x x x x x x x x x x x x x d x x x
France x x x x x x x x x x x x x x x x x x x x x
Germany x x x x x x x x x x x x x x x x d x x x x x
Greece x x x x x x x x x x x x x x x x x x x x
Ireland x x x x x x x x x x x x x x x x x x x
Italy x x x x x x x x x x x x x x x x x x
Latvia x x x x x x x x x x x x x x x x x x x x
Lithuania x x x x x x x x x x x x x x x x x x x x x
Malta x x x x x x x x x x x x x x x x x x
Netherlands x x x x x x x x x x x x x x x x d x x x x
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Poland x x x x x x x x x x x x x x x x x x x x
Portugal x x x x x x x x x x x x x x x x
Romania x x x x x x x x x x x x x x x x x
Slovenia x x x x x x x x x x x x x x x x x x
Spain x x x x x x x x x x x x x x x x d x x x x
Sweden x x x x x x x x x x x x x x x x d x x x x
United
Kingdom

x x x x x x x x x x x x x x x x d x x x x

sub-total 23 23 23 23 23 23 23 23 23 23 23 23 23 23 22 19 21 22 4 3 0 7 17
Lanlocked States
Austria x x x x x x x x x x x
Czech
Republic

x x x x x x x x x x x

Hungary x x x x x x x x x x x x x x x x x x x
Luxembourg x x x x x x x x x x x x x x x x x x x
Slovakia x x x x x x x x x x x x x x x x x
Total 28 28 25 28 28 28 28 25 28 28 26 28 28 26 25 21 23 27 4 4 0 7 19
EEA countries
Iceland x x x x x x x x x x x x x x
Norway x x x x x x x x x x x x x x x x d x x x x
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Glossary (ex-post impact assessment)

Ex-ante Impact Assessment:  This is a tool or process to analyse the potential or likely impacts of
new policies before their adoption.

Ex-post Impact Assessment: This is a tool or process that ‘identifies actual impacts during and
after implementation, to enable corrective action to be taken if necessary, and to provide
information for improving the design of future interventions'348.

General objectives  These are Treaty based goals which the policy aims to contribute to.
 These are therefore the link with the existing policy setting.
 These objectives should induce policy-makers to take account of the full range of

existing policies with the same or similar objectives.
 They relate to impact indicators.

Specific objectives  They take account of the envisaged specific domain and particular nature of the
policy intervention under consideration.

 The definition of these objectives is a crucial step in the appraisal as they set out
what you want to achieve concretely with the policy intervention.

 They correspond to result indicators.

Operational objectives  These are the objectives defined in terms of the deliverables or objects of action.
 These objectives will vary considerably depending on the type of policy examined.
 They need to have a close link with output indicators.

Source: European Commission Impact Assessment Guidelines, 15 January 2009, SEC(2009)92, p. 27.

Impact: Impacts broadly define the changes over a long period of time and are defined based on
the general objective of the intervention349.

Intervention logic: An intervention logic ‘illustrates how the objectives of an intervention
correspond to the expected effects (outputs, results and impacts) in order to help clarify the
objectives and to translate them into a hierarchy of expected effects so that they can be evaluated.
When the intervention logic is reconstructed during the evaluation, implicitly expected effects that
were not mentioned in the initial documents may be taken into account. The fact that this is no
longer a ‘faithful logic’ must then be mentioned. The intervention logic is a useful simplification of
reality’350.

Results (consequences): Results capture the immediate or short-term changes in a situation and are
defined based on the specific objectives of the intervention351.

Outputs: Outputs are the effects that are directly produced or supplied through EU intervention.
They often relate to the expected deliverables of the intervention and are identified based on its
operational objectives. Sometimes an output falls under the influence of the Commission Services,

348 The Enterprise Development Impact Assessment Information Service (ADIAIS), available at:
http://www.humanrightsimpact.org/hria-guide/related-concepts/.
349 Public Consultation on Commission Guidelines for Evaluation, November 2013, p. 8.
350 http://ec.europa.eu/europeaid/evaluation/methodology/methods/mth_log_en.htm.
351 Public Consultation on Commission Guidelines for Evaluation, November 2013, p. 8.
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sometimes outputs are shared with Member States and sometimes they are completely under
Member State control352.

Effects: The term ‘effects’ is a collective noun that is used to indicate the various changes over time
(outputs, results, impacts)353.

Effects: Interventions are expected to cause changes – these were what was intended to happen. Such changes may be
positive or negative. It should not be assumed that all changes are due to the EU intervention - the observed change
may be caused by a range of factors.

Observed change = contribution of EU intervention (effect) + contribution of other factors

Interventions can sometimes have unintended and/or unexpected effects (which may also be positive or negative).

Source: Public Consultation on Commission Guidelines for Evaluation, November 2013, p.8

352 Public Consultation on Commission Guidelines for Evaluation, November 2013, p. 8.
353 These definitions are based on the European Commission guidelines for Evaluation “evaluating EU
activities” available at http://ec.europa.eu/smart-regulation/evaluation/docs/eval_activities_en.pdf as well
as the European Commission Impact Assessment guidelines, SEC (2009) 92, available here
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf.

http://ec.europa.eu/smart-regulation/evaluation/docs/eval_activities_en.pdf
http://ec.europa.eu/smart-regulation/impact/commission_guidelines/docs/iag_2009_en.pdf
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