
Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL on promoting fairness and transparency for business 

users of online intermediation services 

COMPROMISE AMENDMENTS 1 to 6 AND 38 (BATCH 1) COVERING 

ARTICLES 1, 2, 2A, 3, 4, 5 and 7 – FINAL VERSION (CLEAN), 4.12.2018 

 

COMPROMISE AMENDMENT 1 covering Article 1 

Replacing amendments: 24, 226-238, 240, TRAN 24-26, ITRE 29, ITRE 30, ITRE 31, JURI 

29, JURI 59 (*other AMs affected throughout the text for consistency) 

Article 1 

Subject-matter and scope 

1. This Regulation lays down rules to ensure that business users of online intermediation 

services and corporate website users in relation to online search engines are granted 

appropriate transparency, fairness, and effective redress possibilities (AM 24, 226-

232). 

2. This Regulation shall apply to online intermediation services, and online search 

engines provided, or offered to be provided, to business users and corporate website 

users, respectively, that have their place of establishment or residence in the Union 

and that, through online intermediation services or online search engines, offer goods 

or services to consumers located in the Union, irrespective of the place of 

establishment or residence of the providers of those services and irrespective of the 

law otherwise applicable (AM 233-235). 

2aa.  The obligations set out on the providers of online intermediation services in this 

Regulation shall apply to providers of ancillary operating systems when an 

operating system in itself acts as an online intermediation service within the 

meaning of Article 2(2). 

2a. This Regulation shall not apply to online payment services or to online advertising 

serving tools or online advertising exchanges which are not provided with the aim 

of the facilitating the initiation of direct transactions and which do not involve a 

contractual relationship with consumers (AM 236). 

2b. This Regulation is without prejudice to Union law, and national rules which, in 

conformity with Union law, regulate unfair commercial practices (AM 237, 238). 

 

COMPROMISE AMENDMENT 2 covering Article 2 

Replacing amendments: 25, 26, 27, 239, 241-283, TRAN 27-33, ITRE 32-36, JURI 30-38 

 



Article 2 

Definitions 

For the purposes of this Regulation, the following definitions shall apply: 

(1)  'business user' means any natural or legal person which through online intermediation 

services offers goods or services to consumers for purposes relating to its trade, 

business, craft or profession, including private individuals personally acting as 

traders via online intermediation services (AM 241-244);  

(2) 'online intermediation services' means services which meet all of the following 

requirements: 

(a)  they constitute information society services within the meaning of Article 

1(1)(b) of Directive (EU) No 2015/1535 of the European Parliament and of the 

Council1; 

(b)  they allow business users to offer goods or services to consumers, with a view 

to facilitating the initiating of direct transactions between those business users 

and consumers, irrespective of where those transactions are ultimately 

concluded, unless the service of facilitating the initiating of direct transactions 

between those business users and consumers is of marginal character only  

(AM 249-254); 

(c)  they are provided to business users on the basis of contractual relationships 

between, on the one hand, the provider of those services and, on the other hand, 

both those business users and the consumers to which those business users offer 

goods or services; 

(3) 'provider of online intermediation services' means any natural or legal person which 

provides, or which offers to provide, online intermediation services to business users; 

(3a) ‘ancillary operating systems’ means software, which meets all of the following 

requirements: 

a) the ancillary operating system ensures the essential basic operating of a 

mobile  device or a connected speaker; 

 

b) it is closely linked to an online intermediation service which controls the main 

channel through which applications can be installed on the operating system; 

 

c) the development and updating of the operating system is provided or 

controlled by the provider of the linked online intermediation service, either 

directly or indirectly; 

(3b) ‘provider of ancillary operating systems’ means any natural or legal person which 

provides, or which offers to provide, ancillary operating systems; 

 (4) 'consumer' means any natural person who is acting for purposes which are outside his 

or her trade, business, craft or profession; 

                                                           
1 Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying 

down a procedure for the provision of information in the field of technical regulations and of rules on 

Information Society services (OJ L 241, 17.9.2015, p. 1). 



(5)  'online search engine' means a digital service that allows users to input queries and 

perform searches of, in principle, all websites or websites in a particular language on 

the basis of a query on any subject in the form of a keyword, vocal request, phrase or 

other input, and returns links output in which information related to the requested 

content can be found (AM 263-271);  

(6) 'provider of online search engine' means any natural or legal person which provides, 

or which offers to provide, online search engines to consumers; 

(7) 'corporate website user' means any natural or legal person which uses websites an 

online interface, meaning any software and including websites and mobile 

applications, to offer goods or services to consumers for purposes relating to its trade, 

business, craft or profession (AM 272, 273); 

(8) 'ranking' means the relative prominence given to the goods or services offered to 

consumers by business users through online intermediation services, or to websites 

indexed for consumers by online search engines, as presented, organised or 

communicated to those consumers by the providers of online intermediation services 

or by providers of online search engines, respectively, irrespective of the technological 

means used for such presentation, organisation or communication; 

(9) 'control' means ownership of, or the ability to exercise decisive influence over, an 

undertaking, within the meaning of Article 3(2) of Council Regulation (EC) 

139/20042; 

(10) 'terms and conditions' means all terms, conditions, clauses and other information, 

irrespective of their name or form, which govern the contractual relationship between 

the provider of online intermediation services and their business users and are 

unilaterally determined by the provider of online intermediation services  (AM 278-

282). 

(10a) ‘ancillary goods and services’ means goods and services offered to the consumer 

prior to the completion of a transaction initiated on the online intermediation 

service in addition to and as complementary to the primary good or service offered 

by the business user through the online intermediation service (AM 27). 

(10b) ‘mediation’ means any structured process as defined in Article 3(a) of Directive 

(EU) No 2008/52 of the European Parliament and the Council on certain aspects 

of mediation in civil and commercial matters (AM 283) 

(10c) "EU Platform Observatory" means the EU Observatory on the Online Platform 

Economy established in accordance with Commission Decision C(2018)2393 

 

COMPROMISE AMENDMENT 38 (new) covering Article 2A (new) 

Covering all relevant amendments on operating systems, including JURI AMs 

Article 2a (new) 

Anti-circumvention obligations 

                                                           
2 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 

undertakings (the EC Merger Regulation) (OJ L 24, 29.1.2004, p. 1). 



 1. Providers of online intermediation services shall not use any software or services, 

including ancillary operating systems, which they provide themselves or they control, 

to circumvent the obligations laid down on the providers of online intermediation 

services within this Regulation. 

 

 

COMPROMISE AMENDMENT 3 covering Article 3 

Replacing amendments: 28-31, 284-315, 317-352, 200, TRAN 34-40, ITRE 37-43, JURI 39-

43 

Article 3 

Terms and conditions 

1. Providers of online intermediation services shall ensure that their terms and conditions 

(AM 284-288): 

(-a) include only fair and proportionate clauses; (AM 28, 289, 294) 

(a) are drafted in clear and intelligible unambiguous language (AM 290-293);  

(b) are easily available for business users at all stages of their commercial 

relationship with the provider of online intermediation services, including in the 

pre-contractual stage (AM 295-298);   

(c) set out the non-discriminatory objective grounds for decisions to suspend or 

terminate or impose any other kind of restriction upon, in whole or in part, the 

provision of their online intermediation services to business users (AM 300-

310);  

(ca) include information on any additional distribution channels and potential 

affiliate programmes through which the provider of online intermediation 

services might distribute goods and services offered by the business user (AM 

29, 312); 

(cb) include general information regarding the effects of the terms and conditions 

on the ownership and control of intellectual property rights (AM 311). 

2. Terms and conditions, or specific provisions thereof, which do not comply with the 

requirements of paragraph 1 shall not be binding null and void on the business user 

concerned where such non-compliance is established by a competent court (AM 314, 

315).  

3.  Providers of online intermediation services shall notify on a durable medium to the 

business users concerned any envisaged modification of their terms and conditions 

(AM 317-325).  

The envisaged modifications shall not be implemented before the expiry of a notice 

period which is reasonable and proportionate to the nature and extent of the envisaged 

modifications and to their consequences for the business user concerned. That notice 

period shall be at least 15 days from the date on which the provider of online 

intermediation services notifies the business users concerned about the envisaged 

modifications. Where the modifications require the business user to make 



significant technical adjustments to its goods or services, this period shall be at least 

30 days. The business user shall be allowed to terminate their agreement within 15 

days from the receipt of the notice, where such modifications are detrimental to the 

business user.  

The business user concerned may, either by means of a written statement or a clear 

affirmative action, waive the notice period referred to in the second subparagraph.  

During the 15 days’ notice period, submitting new or updating goods or services on 

the online intermediation service shall be considered clear affirmative action to 

waive the notice period. 

In cases where the notice period is 30 days because the modifications to the terms 

and conditions require the business user to make significant technical adjustments 

to their goods or services, the notice period shall not be considered automatically 

waived where the business user submits new or updates goods and services (AM 31, 

333-335).  

 

4.  Modifications to terms and conditions implemented by a provider of online 

intermediation services contrary to the provisions of paragraph 3 shall be null and void 

(AM 337-341).  

5.  P The notice period set out in paragraph 3 shall not apply where a provider of online 

intermediation services is 

(a) subject to a legal obligation which requires it to modify its terms and conditions in 

a manner which does not allow it to respect the notice period referred to in the second 

subparagraph of paragraph 3. ; 

(b) addressing unforeseen and imminent danger which could harm or pose security 

problems for online intermediation services, their consumers or other users, 

including in connection with fraud, malware, spam, data breaches or other 

cybersecurity risks (AM 343-350). 

5a. The providers of online intermediation services shall ensure that the brand 

attributed to business users and their goods and services is recognizable throughout 

the entire intermediation process (AM 351, 352). 

 

 

COMPROMISE AMENDMENT 4 covering Article 4 

Replacing amendments: 32-35, 353-379, TRAN 41-43, ITRE 44, ITRE 45, JURI 44 

 

Article 4 

Suspension, restrictions (AM 32, 353) and termination 

1. Where a provider of online intermediation services decides to suspend, restrict or 

terminate, in whole or in part, the provision of its online intermediation services to a 

given business user, it shall provide inform the business user concerned, without 

undue delay, at least 15 days before implementing that decision, and provide the 

business user with a statement of reasons for that decision.(AM 354-361) 



1a. Paragraph 1 shall not apply where: 

(a) a provider of online intermediation services is subject to a legal obligation to 

suspend, restrict or terminate, in whole or in part, the provision of its online 

intermediation services to a given business user. (AM 34, 372) 

(b) a provider of online intermediation services acts to protect consumers on the 

basis of a reasonable doubt regarding illicit content, the safety of a product or 

service, counterfeiting, fraud, or suitability of the product or service to minors (AM 

362, 379). 

(c) a provider of online intermediation services can demonstrate that the business 

user concerned has repeatedly infringed the applicable terms and conditions, 

resulting in their suspension, restriction or termination; 

In such cases, the business user shall immediately be notified with the statement of 

reasons. (AM 362) 

2. The statement of reasons referred to in paragraph 1 or 1a shall contain a reference to 

the specific facts or circumstances that led to the decision of the provider of online 

intermediation services, as well as a reference to the applicable non-discriminatory 

objective ground or grounds for that decision referred to in Article 3(1)(c). Where the 

suspension, restriction or termination results from a third party notification, the 

contents of said notification shall be included in the statement of reasons. (AM 363-

371) 

2a. Paragraph 2 shall not apply where a provider of online intermediation services is 

subject to a legal obligation not to provide the specific facts or circumstances or the 

reference to the applicable ground or grounds, or where a provider of online 

intermediation services can demonstrate that the business user concerned has 

repeatedly infringed the applicable terms and conditions, resulting in their 

suspension, restriction or termination; (AM 35, 372, 373, 376). 

2b.  Termination, restriction and suspension shall be, where possible and proportionate, 

preceded by a notification and opportunity to clarify or re-establish compliance. 

Where a suspension, restriction or termination are based on a correctable 

infringement of terms and conditions and not committed in bad faith, provider of 

online intermediation services shall seek to reinstate the business user as soon as 

the non-compliance is corrected. Where a suspension or termination is found to be 

in error, the business user shall be reinstalled without delay and under the same 

conditions as before the suspension, restriction or termination (AM 374, 378). 

 

 

 

COMPROMISE AMENDMENT 5 covering Article 5  

Replacing amendments: 36, 37, 380-422, 424-441, TRAN 44-48, ITRE 46-54, JURI 45 

 



Article 5 

Ranking 

1. Without prejudice to paragraph 4, providers of online intermediation services shall 

set out in their terms and conditions the main parameters determining ranking and the 

reasons for the relative importance of those main parameters as opposed to other 

parameters. Where disclosure of all parameters in the terms and conditions is not 

technologically possible or would have the effect of disclosing weighting of all 

individual parameters, only the main parameters and the reasons for their relative 

importance shall be presented. 

 Providers of online intermediation services shall ensure that ranking reflects the 

non-arbitrary application of the disclosed ranking parameters and their relative 

importance. (AM 37, 391, 393). 

Where those main parameters include the possibility to influence ranking against any 

direct or indirect remuneration paid by business users to the provider of online 

intermediation services concerned, that provider of online intermediation services 

shall also include in its terms and conditions a description of those possibilities and of 

the effects of such remuneration on ranking. 

When displaying the results, the provider of online intermediation service shall 

disclose close to each ranking whether and to what extent it has been influenced by 

differentiated treatment, or against direct or indirect remuneration, contractual or 

direct ownership relations, (AM 400, 478). 

2. Without prejudice to paragraph 4, providers of online search engines shall set out for 

corporate website users the main parameters determining ranking and the reasons for 

the relative importance of those parameters, by providing an easily and publicly 

available description, drafted in clear and intelligible unambiguous language on the 

online search engines of those providers. They shall keep that description up to date. 

Where disclosure of all parameters in the terms and conditions is not 

technologically possible or would have the effect of disclosing weighting of all 

individual parameters, only the main parameters and the reasons for their relative 

importance shall be presented. (AM 402-412). 

Providers of online search engines shall ensure that ranking reflects the non-

arbitrary application of the disclosed ranking parameters and their relative 

importance (AM 415, 440, 441). 

 Where the main parameters include the possibility to influence ranking against any 

direct or indirect remuneration paid by business users or corporate website users to 

the respective provider, that provider shall also set ut a description of those 

possibilities and of the effects of such remuneration on ranking (AM 410, 414, 416). 

When displaying the results, the provider of online search engine shall disclose 

close to each ranking whether and to what extent it has been influenced by 

differentiated treatment, including differentiated positioning and display, or against  

direct or indirect remuneration, contractual or direct ownership relations (AM 400, 

416, 478). 

2a. Where a provider of an online search engine has altered the ranking order in a 

specific case or delisted a particular website following a third party notification, the 

provider shall offer the possibility for the corporate website user to inspects the 

contents of the notice in a publicly accessible online database. (AM 413). 



3.  The descriptions referred to in paragraphs 1 and 2 shall be sufficient to enable the 

business users or corporate website users to obtain an adequate understanding of 

whether, and if so how and to what extent, the ranking mechanism takes account of 

the following:  

(a) the characteristics of the goods and services offered to consumers through the 

online intermediation services or the online search engine;  

(b) the relevance of those characteristics for those consumers;   

(c) as regards online search engines, the design characteristics of the website used 

by corporate website users.  

4. Providers of online intermediation services and providers of online search engines 

shall, when complying with the requirements of this Article, not be required to 

disclose information that with reasonable certainty would result in the enabling of 

deception of consumers through the manipulation of search results. This Article 

shall be without prejudice to any trade secrets as defined in Article 2(1) of Directive 

(EU) 2016/943. (AM 424-435, 438, 439) 

4a. To facilitate the compliance of providers of online intermediation services and 

providers of online search engines with and the enforcement of the requirements of 

this Article, the Commission shall accompany the transparency requirements set 

out in this Article by guidelines (AM 436). 

 

 

 COMPROMISE AMENDMENT 6 covering Article 7 

Replacing amendments: 41, 42, 481-520, 522-528, TRAN 54-60, ITRE 61-66, JURI 48 

Article 7 

Access to data 

1. Providers of online intermediation services shall include in their terms and conditions 

a description of the technical and contractual access, or absence thereof, of business 

users to any personal data or other data, or both, which business users or consumers 

provide for the use of the online intermediation services concerned or which are 

generated through the provision of those services.  

1a. Providers of online search engines shall set out a description, available on the 

online search engines of those providers, of the technical access, or absence thereof, 

of business users to any personal data or other data, or both, which corporate 

website users or consumers provide for the use of the online search engines 

concerned or which are generated through the provision of those services (AM 481-

486). 

2. Through The description referred to in paragraph 1 or 1a, set out by providers of 

online intermediation services or providers of online search engines shall adequately 

be adequate enough to inform business users or corporate website users at least of 

the following (AM 490-495): 

(d) whether the provider of online intermediation services or provider of online 

search engine has access to personal data or other data, or both, which business 



users or corporate website users or consumers provide for the use of those 

services or which are generated through the provision of those services, and if 

so, to which categories of such data and under what conditions (AM 496-501);  

(e) whether a business user has access to personal data or other data, or both, 

provided by that business user or corporate website user in connection to his or 

her use of the online intermediation services or online search engines 

concerned or generated through the provision of those services to that business 

user or corporate website user and the consumers of his or her goods or services, 

and if so, to which categories of such data and under what conditions (AM 502-

508); 

(c)  whether, in addition to point (b), a business user or corporate website user has 

access to personal data or other data, or both, including in aggregated form, 

provided by or generated through the provision of the online intermediation 

services or online search engines to all of the business users, corporate website 

users and consumers thereof, and if so, to which categories of such data and 

under what conditions (AM 509-515). 

2a.   Business users shall have the right to receive anonymised ratings and reviews 

or any other anonymised and aggregated data related to their ratings and 

reviews on the online intermediation service, regardless of whether they have 

provided such data to the provider of online intermediation services 

themselves, in a structured, commonly used and machine-readable format. 

(AM 518, 526) 

2b.  The provider of the online intermediation service shall not for commercial 

purposes disclose to third parties, including within their corporate structure, 

data generated by the transactions of a business user without the explicit 

consent of the business user. This paragraph shall not apply where a provider 

of online intermediation services is subject to a legal obligation to disclose 

data generated by the transactions of a business user. (AM 41, 524). 

2c. This Regulation shall not prejudice the application of Regulation (EU) 

2016/679 (AM 42). 


