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Consumers' protection: sale of consumer goods and associated guarantees

PREVIOUS COMMUNITY LEGISLATION: Directive 85/374 concerning liability for defective products and 84/450 on misleading advertising.
The Green Paper remarked on the reluctance of consumers to purchase goods on a systematic basis from another Member State and
suggested legislation to give consumers the right to purchase goods from other Member States under the same conditions as residents. Areas
underlined for action were the legal guarantee, the commercial guarantee and after-sales services. PREVIOUS POSITION OF EP: in its
Resolution on the Commission Green Paper on guarantees for consumer goods and services (OJ C205 25.7.94 p562), Parliament called on
the Commission to harmonize laws on retail sales in the EU to allow trouble-free shopping and prevent distortions of competition. On the three
areas referred to in the Green Paper, Parliament made the following suggestions: Legal guarantees (the basic minimum provision, a
contractual guarantee for the consumer) Parliament recognised that this is covered by private law in the Member States and seeks a minimum
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harmonization and a sectoral approach, stressing the joint liability of manufacturer and vendor and the binding nature of the legal guarantee.
Parliament identified a need for clear legal terminology. Commercial guarantees (additional advantages for consumers), Parliament recognised
that such a guarantee is not obligatory. Nevertheless, where such a commercial guarantee is provided, it should conform to a number of basic
principles, based on sectoral self-regulation with the provision for specific information for the consumer and the possible use of a label to
indicate the "European" nature of the guarantee. In addition, the right to invoke the guarantee (and after-sales service) in any Member State,
from either manufacturer or from importer/vendor was suggested. After-sales service, Parliament considered that too little attention had been
paid to this area and called on the Commission to re-examine it. Finally, Parliament stressed the need for more consumer information and
advice centres, with basic information on statutory rights to be provided at border crossings.

Consumers' protection: sale of consumer goods and associated guarantees

OBJECTIVE: following the consultations which the Commission held in 1993 through its Green Paper on guarantees for consumer goods and
after-sales services, the proposal for a directive seeks to provide EU consumers with a minimum set of rights in the event of the purchase of
faulty goods. SUBSTANCE: the proposal for a directive has two strands: the first deals with the legal guarantee (a fundamental right,
guaranteed by law, which seeks to ensure that consumer goods are in conformity with the contract of sale), and the second concerns the
commercial guarantee (which stems from the contractual relationship between the consumer and the trader or manufacturer). The proposal is
based on the principle that goods must be in conformity with the contract and makes the seller liable for any shortcomings. It has two aims: -
provide consumers with a legal guarantee of the conformity of consumer goods for a two-year period as from the date of supply, regardless of
the Member State in which the purchase was made. During this period, consumers who have bought faulty goods would have the right to
request from the seller either the repair of the goods concerned, at no charge, or a price reduction. During the first year, consumers may
request the termination of the sales contract or the replacement of the goods concerned. At all events, consumers must inform the seller of the
fault within one month of its identification or else forfeit their rights; - lay down the principles of transparency and information in connection with
commercial guarantees for consumer goods. All such guarantees must feature in a written document setting out clearly the essential
particulars necessary for making claims under the guarantee, notably the duration and territorial scope of the guarantee and the name and
address of the guarantor. In the areas covered by the proposal, Member States remain free to adopt or retain stricter rules designed to offer
consumers a higher level of protection. Finally, it should be noted that after-sales services as such, i.e. services in connection with the use,
maintenance and repair of goods, are not covered by the proposal. ?

Consumers' protection: sale of consumer goods and associated guarantees

For consumers, the single market can only be deemed to be functioning properly if, when buying goods in a Member State other than their
own, they can be sure of a comparable degree of protection against faulty goods as they enjoy at home. As the law stands at the moment,
many consumers are wary of purchasing items abroad for fear of encountering difficulties when exchanging them or having repairs carried out.
To remedy this deplorable state of affairs, which has come in for particular criticism from consumer groups, legislation has to be harmonized
on the basis of a Directive passed under Article 100 a of the EEC Treaty. It must be remembered that, while systems of private law are in
many ways similar, they are each built on very differing concepts. Complete harmonization of legal and commercial guarantee systems
therefore would not appear advisable, or indeed necessary to provide consumers with a minimum degree of rights. Legal guarantees The time
limit of two years set for the legal guarantee corresponds to the time limit set under UN law of sale and represents a compromise among the
existing, very different time limits set in the Member States. This time limit would appear acceptable from the point of view of consumer
protection, given that the objective here is to guarantee a minimum degree of harmonization. The Committee notes that the time limit pursuant
to Article 3(1), within a claim has to be lodged on a defect which was present from the outset, but only became apparent at a later stage, does
not prejudice the time limits set for commercial guarantees. Unlike legal guarantees, commercial guarantees usually comprise all defects
which arise within a certain period after buying the product, regardless of whether they were present at the time of delivery. Commercial
guarantees In its opinion on the green paper, the Committee explicitly rejected full-scale harmonization of the commercial guarantee and noted
the possibility of a code of conduct in this field. The Committee backs the Commission approach. The idea of "advantage" propounded in
Article 5(1) helps protects consumers from being misled and also enhances honourable trade practices. ?

Consumers' protection: sale of consumer goods and associated guarantees

Shoppers who buy goods in a Member State other than that in which they live and who find, on returning home, that the goods are defective
should be able to seek redress in their country of residence, according to an amendment narrowly adopted (by 14 votes to 11) by the
Committee. The committee was amending (codecision, first reading) a Commission proposal for a directive on the sale of goods and
associated guarantees which its rapporteur, Mrs Annemarie KUHN (PES, D), hailed as an important step towards completion of an internal
market for the Union's 370 million consumers. The amendment on foreign purchases reads: ·In the case of goods sold in several Member
States an instruction leaflet enclosed by the manufacturer with the goods shall list at least one address in each of the Member States
concerned which consumers may notify of a lack of contractual conformity. At this address consumers shall be provided with due assistance in
asserting their claims.· Members also insisted that, in the case of cross-border contracts within the European Union, Member States should
ensure that appropriate and effective complaints procedures and remedies are in place to settle any disputes between consumers and sellers.
In the case of defective goods, consumers should be entitled to use complaints agencies as mediators or to refer their claims to them. Redress
must normally be sought against the seller, but where this is impossible or where the seller is established in another Member State or has
ceased trading or cannot be informed in good time of the defect in question, the consumer may apply to the producer or the producer's
representative in the consumer's Member State. The Commission proposal also seeks to harmonize Member State laws governing statutory
guarantees. Under provisions reworked by the committee, any Union consumer has two years in which to complain of a defect (ie where
goods do not comply with the sales contract). The seller must then offer to repair the goods free of charge or to replace them. If neither of
these options is possible, the purchaser can demand a price reduction or rescission (cancellation) of the contract. In the event of a minor
defect, the seller must initially offer either free repairs or a price cut. However, members agreed that these rights could be waived in the case
of second-hand goods where, in the light of the specific nature of the goods, a contractual restriction appeared appropriate. The committee
also redefined the scope of defects to cover appearance and finish, safety and durability. Redress is also available to consumers in the case of
the incorrect installation of goods (eg wardrobes) by the seller or even - this provision was inserted by the committee - by the consumer if he



has been supplied with faulty installation instructions. The committee also insisted that the seller bear any costs incurred and that, in the case
of payment by instalments, such payments may be suspended until the defects are put right. However, the seller will in turn have redress
against his suppliers or the producer. Plugging a lacuna in the Commission proposal, the committee also inserted a provision on the need for
the consumer to be given information on after-sales service. According to Mrs KUHN, the proposal has run into opposition from industry, which
is said to take the view that the increased costs involved cannot be borne by vulnerable consumer goods sectors or small shopkeepers and
will have to be passed on to the consumer in the form of higher prices. Mrs KUHN·S report, incorporating the committee·s amendments, is
expected to be considered by the House in Strasbourg in March.?

Consumers' protection: sale of consumer goods and associated guarantees

Hoping that the provisions of the directive would also apply to second-hand goods, the rapporteur stressed the importance of the obligation to
inform consumers about the after-sales service and approved the hierarchy of recourse. Commissioner Bonino confirmed that consumers?
rights had to be guaranteed at the highest possible level so that everyone could benefit from the internal market. She considered that the costs
of such protection were not huge as an increase in consumer confidence represented an added value for suppliers. The Commission could
accept the following amendments: Nos 7 to 9, 11, 12, 14 to 17, 19 to 21, 23, 29, 30, 32, 35 to 38, 40, 42 and 45 (which was very important in
terms of allowing consumers to choose, within the hierarchical scale, the most appropriate method for exercising their rights). The Commission
could also support the principle of Amendments Nos 41 and 54. However, Amendment No 33 could not be accepted.

Consumers' protection: sale of consumer goods and associated guarantees

By 320 votes to 128, with 59 abstentions, the European Parliament amended the report by Mrs Annemarie KUHN (PSE, D) on the proposal for
a Directive on the sale of consumer goods and associated guarantees. Parliament deleted part of the amendment requiring the vendor to
inform the consumer if he was unable to provide adequate after-sales service. It also rejected the amendments tabled by the rapporteur and
the Environment Committee which had the purpose of: - reinstating the obligation on the consumer to notify the seller of any lack of conformity
within a period of one month from the date on which he detected it; - requiring sellers, if they are unable to provide appropriate after-sales
service, to inform consumers accordingly before the conclusion of the contract. Parliament's amendments to the proposal: - specified the rights
of the consumer when the seller is informed of a lack of conformity: the consumer is not obliged to accept an offer of repair if it would entail a
reduction in the value of the goods; moreover, if the fault is not repaired, the consumer has the right to demand a reduction in the sales price
or rescission of the sales contract; - stated what information must be provided to the consumer where goods are sold in several Member
States: in this case, the producer must provide a contact address in each Member State that can provide consumers with relevant information
for asserting their claims when they have notified a lack of conformity; - gave the consumer the right to suspend payment, where payment is by
instalments, until the lack of conformity is remedied. Parliament also called for: - Member States to take measures to inform consumers about
the national provisions adopted to transpose the Directive; - the Commission to report to the European Parliament and the Council on the
application of the Directive two years after the deadline for transposition; - the Member States, in cooperation with consumer associations and
industrial and professional organizations, to devise complaints systems which guarantee the independent, impartial and effective processing of
complaints. As regards the legal basis, Parliament wished the Directive to be based on Articles 100a and 129a of the EC Treaty. ?

Consumers' protection: sale of consumer goods and associated guarantees

The Commission amended proposal incorporates 26 amendments of the 40 adopted by Parliament at first reading. The amendments accepted
by the Commission aim in particular to: - provide a more precise definition of the terms 'consumer', 'consumer goods' and 'manufacturer', -
include a definition of the 'manufacturer's representative', - state that contracts for the delivery of goods to be manufactured or produced are to
be equated with purchase contracts, - state that the quality and performance of goods must correspond to the consumer's expectations, - limit
the exclusion of the seller's responsibility only to cases where the consumer was actually aware of the lack of conformity at the time of the
sale, - provide that any lack of conformity resulting from incorrect installation of the goods by the consumer due to following incorrect
instructions supplied by the seller is to be considered equivalent to lack of conformity of the goods with the contract, - provide for a single
guarantee period of two years, - introduce a change with regard to the remedies available to sellers, who are authorised to take action against
the persons liable for the defect, - with regard to commercial guarantees, provide more information to the consumer, particularly requiring that
the guarantee documents state that the consumer has legal rights and that the guarantee does not affect those rights in any way, - include in
the directive's field of application contracts to supply replacement goods of a different value to the purchase price. The Commission has also
taken account of amendments concerning: - the hierarchy of consumer rights, - the seller's responsibility for any costs incurred as a result of
defective goods (transport, travelling, labour or materials), - payment by instalments (payment suspended until the defect is remedied), -
suspension of the guarantee period until the seller's obligations are fulfilled, - consumer information on the national law adopted to transpose
the directive. ?

Consumers' protection: sale of consumer goods and associated guarantees

The common position of the Council takes account of a number of amendments made by the European Parliament and departs from the
Commission proposal. The main points on which the Council commented were as follows: a) definitions: the Council introduced a number of
exceptions to the definition of ?consumer goods? by excluding all goods sold following seizure or some other procedure by the judicial
authorities, water and gas which are not packaged in a specified volume or of a specific quality and electricity. Provision is also made to allow
Member States to exclude auctions of second-hand goods, provided that the consumer is present at the sale. The definition of the term
?repair? is also introduced; b) hierarchy of consumer rights: on this point, the Council opted for its own model, while coming into line with the
principle used for the solution proposed by the European Parliament. According to the common position, the consumer will first have a choice
between free repair or replacement of the defective item and may then demand a reduction in the sales price or cancellation of the sales
contract if either of the first two options is impractical or disproportionate or is not carried out within a reasonable period of time and at no major
inconvenience to the consumer. However, cancellation of the sale cannot be requested if the defect is minor. It is also stipulated that



compensation is considered disproportionate if it forces the seller to bear costs which, in comparison with an alternative solution, are
unreasonable, given the value of the item or size of the defect, and taking account of the fact that the compensation proposed does not
represent a major inconvenience to the consumer. c) implementation of consumer rights: the common position stipulates that, in the case of a
refund of the purchase price, Member States may make provision for the refund to be reduced in order to take account of use which the
consumer has already made of the item. Concerning the right to cancel the contract, the methods of exercising this right will be determined
under national transposition legislation and replacement will not generally be possible for second-hand goods. The seller and the consumer
may in all cases reach an amicable settlement to their dispute and Member States may provide for the warranty period to be suspended or
interrupted in the case of repair, replacement or negotiation between the parties to find an amicable settlement. The Council also gave its
opinion on several other important points: - a single warranty period of two years, with the possibility for the parties to reduce this period to one
year for second-hand goods; - the possibility for Member States to introduce a provision obliging the consumer to inform the seller of a defect
within two months of detecting it in order to avoid forfeiting these rights; - the deadline of three years granted to Member States for the
transposition of the Directive; - and, finally, a Commission report on the application of the Directive, in which it will study the question of the
introduction of the manufacturer?s direct liability towards the consumer.?

Consumers' protection: sale of consumer goods and associated guarantees

The Commission has endorsed the political agreement, representing a global compromise on the part of the qualified majority of the Member
States. Its decision on the common position is based on a comparison of the pros and cons of the text under discussion. The Commission lists
as the main merits: - harmonisation of the concept of lack of conformity, - a practicable system of consumer rights attuned to existing
commercial realities, - a single two-year guarantee period, - reversal of the burden of proof, - an incipient regulation of commercial guarantees
providing for a certain degree of consumer protection as regards transparency. As a disadvantage it notes that Member States are still free to
introduce a notification requirement that consumers must comply with if they want to avoid forfeiting their rights, a provision which is difficult to
reconcile with the idea of a minimum standard of consumer rights. As the merits outweigh the disadvantages, the Commission endorses the
common position. ?

Consumers' protection: sale of consumer goods and associated guarantees

A recommendation for the second reading of a Commission proposal to harmonize Member State laws on statutory guarantees for consumers
was adopted by an overwhelming majority in the Committee on the Environment, Public Health and Consumer Protection.The aim of the
proposal, which was called for by Parliament in its resolution on an earlier Commission Green Paper, is to ensure that wherever consumers
shop in the European Union they will enjoy the same minimum level of guarantees and be able to seek redress in their home country.
Parliament's rapporteur, Mrs Annemarie KUHN (PES, D), welcomed the proposal as an important step towards completion of an internal
market for the Union's 375 million consumers. The common position received from Council on the proposal rejected 22 of Parliament's
previous first reading amendments and accepted others only in part. As a result, the committeeadopted 28 amendments to the common
position.However, the committee is at one with the Council in wanting a Union-wide two-year minimum guarantee period for goods and in
accepting that any defect apparent within six months of the delivery of goods shall be presumed to have existed at the time of delivery.
Besides, the committee deleted Council provisions obliging the consumer to inform the seller of a defect within two months of detecting it. It
also deleted provisions that would exclude defects from the scope of the directive if, at the time the contract was concluded, the buyer could
not reasonably be unaware of them or if circumstances showed that the buyer did not rely on the explanations of the seller. The committee
also refused to accept that a seller would not be bound by statements in advertising or on labels if he could show either that by the time the
contract was concluded those statements had been corrected or that the decision to buy the goods could not have been influenced by them.
Another amendment gives the right of redress in the event of the incorrect installation of goods by a consumer given faulty installation
instructions. The costs of remedying defects, should be borne by the seller. Installment payments might be suspended until the defects were
put right. The committee insisted that manufacturers of consumer goods sold in several Member States must enclose a list indicating at least
one claims office in these Member States. The committee also added Article 129a (consumer protection) to the proposed legal base of Article
100a (internal market). ?

Consumers' protection: sale of consumer goods and associated guarantees

In adopting the recommendation of Ms. Annemarie KUHN (D, PES) for the second reading, the European Parliament approved, with some
amendments, the Commission's proposal for a Directive on certain aspects of the sale of consumer goods and associated guarantees. The
Parliament and the Council agree on a Union-wide minimum guarantee period for goods and in accepting that any defect apparent within six
months of the delivery of goods should be presumed to have existed at the time of delivery. In the amendments, Council provisions obliging
the consumer to inform the seller of a defect within two months of detecting it were deleted. Also deleted were provisions that would exclude
defects from the scope of the directive if, at the time the contract was concluded, the buyer could not reasonably be unaware of them or if the
circumstances showed that the buyer did not rely on the explanations of the seller. The Parliament also sought the right of redress in the event
of the incorrect installation of goods by a consumer given faulty instructions and insisted that manufacturers of consumer goods sold in several
Member States must enclose a list indicating at least one claims office in those countries. There were also several amendments adopted
designed to strengthen consumer rights (improved information and legal remedies). Lastly, the Parliament called for the proposal be based on
both Articles 100 A and 129 A of the EC Treaty (instead of simply on Art. 100 A).?

Consumers' protection: sale of consumer goods and associated guarantees

In presenting its amended proposal, the Commission has incorporatd those of the European Parliament's amendments relating to the
following: - adding a recital which recognises that the Community contributes to the protection of consumers' economic interests through the
measures it adopts in the context of the internal market; - extending the provision that any lack of conformity resulting from incorrect
installation of the goods shall be considered to be equivalent to lack of conformity of the goods with the contract to include cases where



incorrect installation by the consumer is due to a lack of conformity in the written installation instructions; - with regard to the right of redress of
the final seller against the person or persons liable in the contractual chain, deleting reference to the final seller's option to waive such a right; -
making provision for measures to inform consumers of these new rights; - supplementing the Annex to Directive 98/27/EC on injunctions for
the protection of consumers' interests to include a reference to this proposed Directive. The Commission rejected European Parliament
amendments in the following areas: - supplementing the proposed directive's legal basis with Article 129a of the Treaty, in particular paragraph
1(a); - widening the scope of the proposed directive; - amendments (other than the one mentioned above) relating to the conformity of goods
with the contract; - including a reference to the recital explaining the specific nature of second hand goods in Article 3 of the proposed
directive; - making extra provision for bringing goods into conformity free of charge; - providing that, in the case of contracts for the sale of
works of art, collectors' items or antiques, Member States may provide that the parties may contractually waive all liability on the seller's part; -
amendments (other than the one mentioned above) relating to the producer's obligations; - amendments (other than those mentioned above)
relating to final provisions.?

Consumers' protection: sale of consumer goods and associated guarantees

An agreement on new minimum statutory after-sale guarantees for shoppers anywhere in the European Union was clinched without debate by
Parliament and Council delegations to a joint Conciliation Committee. The accord is intended to strengthen the single European market by
removing shoppers' fears about what to do if the goods they buy in another Member State turn out to be faulty. The directive agreed, which
Member States must transpose into national law by 1 January 2002, will create a common set of minimum rules entitling consumers to redress
(free repairs, replacement, a price reduction or cancellation of the contract) in the event of defective purchases. At Parliament's insistence, free
repairs or replacement include postage, labour and materials. Parliament also ensured that compensation for the incorrect installation of goods
(eg wardrobes) will also appy to self-installation by a consumer mislead by faulty instructions. In fact, talks between Parliament and Council
leading up to meeting revealed a large area of common ground so that the bulk of the 14 amendments adopted by Parliament at second
reading on 17 December 1998 have been incorporated, subject to some rewording, in the final text agreed. As a result, producers of consumer
goods are to be recommended to attach to their products a list giving at least one contact address in every Member State where the product is
marketed. The idea is that cross-border shoppers can contact this address if they have problems. The text also allows Member States to
create mediation bodies to handle consumer complaints, whether national or cross-border. In addition, at Parliament's request, the directive
emphasizes the need to achieve a high level of consumer protection. ?

Consumers' protection: sale of consumer goods and associated guarantees

The Decision on the joint text, approved by the Conciliation Committee, for a European Parliament and Council Directive on certain aspects of
the sale of consumer goods and associated guarantees was approved by the Parliament (Rapporteur : Ms. Annemarie KUHN (PES, D)).?

Consumers' protection: sale of consumer goods and associated guarantees

PURPOSE : to approximate the laws, regulations and administrative provisions of the Member States on certain aspects of the sale and
associated guarantees of consumer goods, with the view to ensuring a minimal uniform protection of consumers in the internal market
framework. COMMUNITY MEASURE : Directive 1999/44/EC of the European Parliament and of the Council on certain aspects of the sale of
consumer goods and associated guarantees. CONTENT : the main elements of the Directive are as follows : - the field of application :
consumer goods are defined as any tangible movable item with the exception of goods sold by way of execution or otherwise by authority of
law, water and gas where they are not put up for sale in a limited volume or set quantity, electricity; - the rights of the consumer : in case of
lack of conformity of a product, 4 possibilities are provided for : repair of the good or replacement of the good or a reduction of the price or the
contract rescinded with regard to that good. In the first instance, the consumer has the right to demand the seller the repair of the goods or
their replacement, in either case free of charge, unless this is impossible or disproportionate. Any repairs or any replacement shall be
completed within reasonable time and without major inconvenience to the consumer. If the consumer does not have the right to demand repair
or a replacement, or if the seller does not give him satisfaction in a reasonable time limit, he is entitled to demand a reduction appropriate to
the price of the good or can rescind the contract. - time limits : the Directive lays down a time limit of two years as from the delivery of the
goods, in which a lack of conformity (existing at the date of delivery) must manifest itself in order for the seller's liability to come into play. The
liability of the seller will not be engaged if, at the time that the contract is concluded, the consumer was aware, or could not reasonably be
unaware of, the lack of conformity. In the case of second-hand goods, the seller and consumer may agree contractual terms or agreements
which have a shorter time period for the liability of the seller. This shorter time limit cannot be less than a year. The Member States may
provide that the consumer must, in order to benefit from his rights, inform the seller of the lack of conformity within a period of two months from
the date on which he detected the lack of conformity. - guarantees : in order to ensure transparency for the consumer and also to avoid that
any errors arise, the Directive requires that the guarantee shall be legally binding on the offerer under the conditions laid down in the
guarantee statement and the associated advertising. It shall state that the consumer has legal rights under applicable national legislation
governing the sale of consumer goods and make clear that those rights are not affected by the guarantee, as well as set out in plain intelligible
language the contents of the guarantee and the essential particulars necessary for making claims under the guarantee, notably the duration
and territorial scope of the guarantee, as well as the name and address of the guarantor; on request by the consumer, theguarantee shall be
made available in writing or feature in another durable medium available and accessible to him. The Commission shall, not later than
07/07/2006, review the application of this Directive and submit a report to the European Parliament. ENTRY INTO FORCE : 07/07/1999.
DEADLINE SET FOR ITS TRANSPOSITION : 01/01/2002.?

Consumers' protection: sale of consumer goods and associated guarantees

This Report is made up of two parts. The first concerns the implementation of Directive 1999/44/EC on certain aspects of the sale of consumer
goods and associated guarantees. The second part considers the case for introducing direct liability of producers, in EU legislation. The report
takes account of the Green Paper on the Review of the Consumer Acquis, in which the Commission has presented a number of cross-cutting



issues for public consultation including issues relating to gaps and regulatory shortcomings.

All of the EU Member States have transposed Directive 1994/44/EC into national law. This report examines, article by article, the
implementation of the Directive as well as examining the case for introducing the direct liability of producers. The Report also examines the
use made by the Member States of the option to introduce a time limit (Article 5 (2)).

Part I: Implementation: In summary, the report finds that the transposition of the Directive in the Member States has raised a number of
problems. The Commission is of the opinion that many of these problems may be due to regulatory gaps in the Directive. Others, on the other
hand, can be directly attributed to the incorrect transposition of the Directive. The transposition checks reveal significant divergences between
national laws (stemming from the use of minimum clauses) and the various regulatory options provided by the Directive. It is unclear, as yet, to
what extent these divergences affect the proper functioning of the Internal Market and consumer confidence. The outcome of the consultation
in the Green Paper will provide information that will assist in determining whether there is a need for revising the Directive.

Part II: Direct Producers? Liability (DPL): The second part of the report then goes on to examine direct producers? liability. The existing
Directive allows consumers to claim remedies for lack of conformity of goods against the seller ? but it does not provide for the direct liability of
producers. The Directive does, however, require the Commission to examine the case for introducing DPL and, if appropriate, to submit a
proposal.

For the purpose of determining the legal situation in the EU, the Commission sent a questionnaire to the Member States seeking their input on
national laws in this respect. The questionnaire also sought Member States? views on what impact DPL may have on the level of consumer
protection and on the internal market. Stakeholders were forwarded a similar questionnaire.

The results of the questionnaire reveal a set of diverging views. A majority of the Member States and a number of stakeholders consider that
DPL actually, or potentially, increases consumer protection as well as providing a redress for consumer in case the seller in not able (or willing)
to resolve the consumer complaint. It acts as a consumer ?safety net?. A minority of Member States and stakeholders, on the other hand, are
of the opinion that DLP will not increase consumer protection causing instead uncertainty as to the applicable law and delay in the resolution of
consumer complaints.

A similar picture emerges vis-à-vis cross border shopping. A number of respondents consider that DPL would encourage consumers to shop
cross-border as it would make it easier for them to turn to the producer?s domestic representative compared with a seller in another country.
Other respondents consider that DPL will not influence consumers? attitudes to the internal market as they are influenced  by economic
factors. Further, an important number of stakeholders and a number of the Member States consider that DPL would cause a significant burden
for businesses since producers would need to develop systems for handling complaints and make financial provision for exposure to this
liability.

In its conclusion, the report states that the existence of diverging regimes of DPL constitutes a potential problem for the internal market.
However, the Commission is unable, at this stage, to draw final conclusions. Not enough evidence exists to determine whether the lack of EU
rules on DPL has a negative effect on consumer confidence in the internal market. For these reasons, the Commission has decided not to
submit a proposal. Instead it will explore this issue further in the context of the Green Paper.


