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EXPLANATORY MEMORANDUM

1 CONTEXT OF THE PROPOSAL

e Groundsfor and objectives of the proposal

This proposal is arecasting of Council Regulation (EC) No 343/2003/EC of 18 February 2003
on the criteria and mechanisms for determining the Member State responsible for examining
an asylum application lodged in one of the Member States by a third-country national
(hereafter: the Dublin Regulation).

The Commission's Evaluation Report of the Dublin system issued on 6 June 2007 (hereafter:
the Evaluation Report on Dublin)® aswell as contributions received by various stakeholdersin
response to the Green Paper® consultation process have identified a number of deficiencies
related mainly to the efficiency of the system put in place by the current legislative provisions
and the level of protection afforded to applicants for international protection which are subject
to the Dublin procedure. The Commission therefore wishes to amend the Dublin Regulation
in order, on the one hand, to enhance the system's efficiency and, on the other, to ensure that
the needs of applicants for international protection are comprehensively addressed under the
responsibility determination procedure. Moreover, in line with the Policy Plan on Asylum?,
the proposal is aimed at addressing situations of particular pressure on Member States
reception capacities and asylum systems, as well as situations where there is an inadequate
level of protection for applicants for international protection.

e As announced in the Policy Plan on Asylum, this proposal is part of a first package of
proposals which aim to ensure a higher degree of harmonisation and better standards of
protection for the Common European Asylum System (hereafter: CEAS). It is adopted at
the same time of the recast of the Eurodac Regulation® and the recast of the Reception
Conditions Directive®. In 2009, the Commission will propose to amend the Qualification
Directive’ and the Asylum Procedures Directive®. In addition, in the first quarter of 2009

! OJL 50, 25.2.2003, p.1

Report from the Commission to the European Parliament and the Council on the evaluation of the
Dublin system, COM (2007) 299 final, SEC (2007) 742. The "Dublin system" aims to determine which
Member State is responsible for examining an asylum application lodged by a third-country national on
theterritory of one of the Member States. It consists of the Dublin and Eurodac Regulations.

Green Paper on the future of the Common European Asylum System, COM (2007) 301.
Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of Regions on the 'Policy Plan on Asylum an
Integrated Approach to Protection Across the EU' of 17 June 2008, COM (2008) 360, COM (2008) 360.
Proposal for a Regulation of the European Parliament and of the Council concerning the establishment
of 'Eurodac’ for the comparison of fingerprints for the effective application of Regulation (EC) No
[...]...] [establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States by a third-
country national or a stateless person], COM (2008) 825.

Proposal for a Directive of the European Parliament and of the Council laying down minimum
standards for the reception of asylum seekers, COM (2008) 815.

! Council Directive 2004/83/EC on minimum standards for the qualification and status of third country
nationals and stateless persons as refugees or as persons who otherwise need international protection
and the content of the protection granted, OJ L 304, 30.9.2004, p.12.

Council Directive 2005/85/EC on minimum standards on procedures in Member States for granting and
withdrawing refugee status, OJ L 326, 13.12.2005, p.13.
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the Commission will propose the establishment of a European Asylum Support Office,
which will aim to provide practical assistance to Member States in taking decisions on
asylum claims. The Support Office will aso provide assistance to Member States who are
faced with particular pressures on their national asylum system, notably because of their
geographical position, to comply with requirement of Community legislation, by providing
specific expertise and practical support. General context

In an area without controls at the internal borders of the Member States, a mechanism for
determining responsibility for asylum applications lodged in the Member States was needed
in order, on the one hand, to guarantee effective access to the procedures for determining
refugee status and not to compromise the objective of the rapid processing of asylum
applications and, on the other, to prevent abuse of asylum procedures in the form of multiple
applications for asylum submitted by the same person in severa Member States with the sole
aim of extending his’her stay in the Member States.

Arrangements for determining responsibility for considering asylum applications were
initially part of the intergovernmental Schengen Convention, and were replaced with the
Convention determining the State responsible for examining applications for asylum lodged in
one of the Member States of the European Communities, known as the "Dublin Convention"®.
To support the operation of the Dublin Convention, Council Regulation 2725/2000/EC of 11
December 2000 for the establishment of Eurodac (a Community-wide system for the
comparison of the fingerprints of asylum applicants) was adopted (hereafter: the Eurodac

Regulation)™.

In order to implement Article 63(1)(a) of the EC Treaty which required the replacement of the
Dublin Convention with a Community legal instrument and to respond to the wish expressed
by the Tampere European Council's conclusions of October 1999, the Dublin Regulation was
adopted in February 2003.

The Dublin Regulation is considered the first cornerstone of the CEAS. It significantly
improved the Dublin Convention, including a number of innovations, and it was based on the
same general principles, in particular the fact that the responsibility for examining an
application should primarily lie with the Member State which played the greatest part in the
applicant's entry into and residence in the territories of the Member States, with some
exceptions designed to protect family unity.

The Hague Programme invited the Commission to conclude the evaluation of the first-phase
of legal instruments on asylum and to submit the second-phase instruments and measures to
the Council and the European Parliament with a view to their adoption before the end of 2010.
The Evaluation Report on Dublin concluded that overal, the main objectives of the system,
notably to establish a clear and workable mechanism for determining responsibility for
asylum applications, have, to a large extent, been achieved, but that some concerns remain,
both regarding the practical application and the effectiveness of the system. Moreover, the
responses to the Green Paper also identified an important number of shortcomings in the
protection afforded to applicants for international protection who are affected by the Dublin
Regulation.

° 0J C 254, 19.08.1997, p.1. The Convention entered into force on 1 September 1997 for the twelve
original signatories, on 1 October 1997 for Austria and Sweden, and on 1 January 1998 for Finland.
10 OJL 316, 15.12.2000, p.1.
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Accordingly, this proposal to amend the Dublin Regulation responds to the invitation of the
Hague Progranme and is aimed at addressing the deficiencies identified in the
implementation of the Dublin Regulation.

Moreover, the proposal aims to ensure consistency with developments in the EU asylum
acquis, in particular with the Asylum Procedures Directive, with the Qualification Directive,
and with the Council Directive 2003/9/EC on minimum standards for the reception of asylum
seekers (hereafter: the Reception Conditions Directive)™.

A detailed analysis of the problemsidentified in relation to this Regulation and concerning the
preparation carried out for its revision, the identification and assessment of policy sub-options
and the identification and assessment of the preferred policy option is included in the Impact
Assessment, annexed to the present proposal.

e Existing provisionsin the area of the proposal

The "Dublin system" consists of the Dublin and Eurodac Regulations, and their two
Implementing Regulations. Commission Regulation (EC) No 1560/2003 of 2 September 2003
laying down detailed rules for the application of Council Regulation (EC) No 343/2003
establishing the criteria and mechanisms for determining the Member State responsible for
examining an asylum application lodged in one of the Member States by a third-country
national (hereafter: the Dublin Implementing Regulation)*? and Council Regulation (EC) No
407/2002 of 28 February 2002 laying down certain rules to implement Regulation (EC) No
2725/2000 concerning the establishment of "Eurodac" for the comparison of fingerprints for
the effective application of the Dublin Convention®.

The Regulation of the European Parliament and of the Council adapting a number of
instruments subject to the procedure referred to in Article 251 of the Treaty to Council
Decision 1999/468/EC, as amended by Decision 2006/512/EC, with regard to the regulatory
procedure with scrutiny®, adapted several provisions of the Dublin Regulation to the
regulatory procedure with scrutiny. These are incorporated into the current proposal.

e Consistency with other policies

This proposal isfully in line with the Tampere European Council Conclusions of 1999 and the
Hague Programme of 2004 in relation to the establishment of the CEAS. It is also fully
compatible with the Charter of Fundamental Rights of the European Union, in particular as
regards the right to asylum and the protection of personal data.

2. CONSULTATION OF INTERESTED PARTIES
The Commission undertook a two-track approach for the evaluation of the Dublin system: a

technical and a policy evaluation. The technical evaluation (the Evaluation Report on Dublin)
was based on a wide range of contributions from Member States, including answers to a

1 OJL 31, 6.2.2003, p.18.

12 OJL 222,5.9.2003, p.3.

13 OJL 62, 5.3.2002, p.1.

14 OJL 304, 14.11.2008, p.80.
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detailed questionnaire sent by the Commission in July 2005, regular discussions in expert
meetings and statistics. Contributions from other stakeholders, in particular from the UNHCR
and "civil society" organisations have also been carefully considered. The consultation based
on the Green Paper on the future of the CEAS served as a policy evaluation. The response to
this public consultation included 89 contributions from a wide range of stakeholders. The
issues raised and the suggestions put forward during the consultation have provided the main
basis for the preparation of the Policy Plan on Asylum, which sets out a road-map for the
coming years and lists the measures that the Commission intends to propose in order to
complete the second phase of the CEAS, including inter alia the proposal to amend the
Dublin Regulation.

On 5 March 2008 the Commission services informally discussed the broad outline of this
proposal with the Member States in the Committee on Immigration and Asylum (CIA).
Furthermore, expert meetings were also organised between October 2007 and July 2008 with
Member States practitioners, UNHCR and NGOs, lawyers and judges and Members of the
European Parliament in order to seek their views on the improvements needed to the Dublin
Regulation.

From the consultation process it emerged that the maority of Member States favour
maintaining the founding principles of the Dublin Regulation, while acknowledging the need
to improve certain aspects, primarily related to its efficiency. On the other hand, many civil
society organisations and the UNHCR argue for a fundamentally different approach, based on
alocating responsibility according to where an application for international protection is
made. However, in the absence of political will for such a change, they call for better
addressing within the Regulation the protection needs of applicants for international
protection. The European Parliament in a report adopted on 2 September 2008 on the
evaluation of the Dublin system®®, suggested a number of improvements to the current system,
most of which are protection-oriented.

The Commission's proposal takes into account the concerns expressed by all interested
parties. While proposing to uphold the underlying principles of the Dublin Regulation, the
Commission considers that it is particularly important to address in the current proposa both
the efficiency and the protection related concerns.

3. LEGAL ELEMENTSOF THE PROPOSAL
e Summary of the proposed action

The main aim of the proposal is to increase the system's efficiency and to ensure higher
standards of protection for persons falling under the "Dublin procedure”. At the same time,
the proposal aims to contribute to better addressing situations of particular pressure on
Member States reception facilities and asylum systems.

The proposal retains the same underlying principles as in the existing Dublin Regulation,
namely that responsibility for examining an application for international protection lies
primarily with the Member State which played the greatest part in the applicant's entry into or

1 P6_TA-PROV(2008)0385
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residence on the territories of the Member States, subject to exceptions designed to protect
family unity.

Moreover, it generally maintains the nature of the instrument which is to essentially lay down
the Member States' obligations vis-a-vis each other, and to include provisions regulating the
Member States' obligations vis-avis asylum seekers subject to the Dublin procedure only in
so far as those provisions affect the course of the proceedings between Member States or are
necessary to ensure consistency with other asylum instruments. However, it is proposed both
that the existing procedural safeguards be ameliorated so as to ensure a higher degree of
protection and that new legal safeguards be included so as to better respond to the particular
needs of the persons subject to the Dublin procedure, while at the same time seeking to avoid
any loopholesin their protection.
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The proposal addresses the following issues:

1. Scope of the Regulation and consistency with asylum acquis

The proposal extends the scope of the application of the Regulation in order to include
applicants for (and beneficiaries of) subsidiary protection. This modification is considered
necessary with a view to ensuring consistency with the EU acquis, namely with the
Qualification Directive which introduced the legal notion of subsidiary protection. The
proposal moreover aligns the terminology and definitions used in the Regulation with those
contained in the other asylum instruments.

2. Efficiency of the system

With the aim of ensuring that the responsibility determination procedure operates smoothly,
several modifications are proposed, in particular:

Deadlines for submitting take back requests are established and the deadline for replying to
requests for information is reduced; a deadline for replying to requests on humanitarian
groundsisintroduced and it is clarified that requests on humanitarian grounds can be made
a any time. These modifications aim to ensure that the responsibility determination
procedure will become more efficient and rapid;

The cessation of responsibility clauses have been clarified as regards in particular the
circumstances under which the cessation clauses should apply, the Member State which
bears the burden of proof and the consequences of the cessation of responsibility. These
clarifications aim to ensure a more uniform application of the Regulation and to diminish
divergences of interpretation by the Member States which may complicate or delay the
determination of the Member State responsible;

The circumstances and procedures for applying the discretionary clauses (humanitarian and
sovereignty) have been clarified, with the aim inter alia of ensuring a more uniform and
efficient application of the Regulation by the Member States. The detaills of the
modifications made to these clauses are inserted under point 4;

Rules on transfers have been added, i.e. on erroneous transfers and costs for transfers. A
new provision on the sharing of relevant information before transfers are carried out is
added (details are given under point 5), in view of inter alia facilitating cooperation
between Member States on practical arrangements for transfers,

The existing dispute settlement mechanism, provided currently by the Dublin
Implementing Regulation only for divergences between Member States in the application
of the humanitarian clause, has been extended in order to cover matters of dispute on the
application of the entire Regulation;

In order for the authorities to gather all necessary information in view of identifying the
Member State responsible and, if need be, in order to inform orally the applicant about the
application of the Regulation, a provision on the organisation of a compulsory interview is
inserted. This aims at both increasing the efficiency of the system, by facilitating its
application, and at providing adequate safeguards for the applicants for international
protection.
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3. Legal safeguardsfor the personsfalling under the Dublin procedure

In order to strengthen the legal safeguards for applicants for international protection and
enable them to better defend their rights, the proposal introduces a number of modifications:

4.

The content, form and the timing for providing information to applicants for international
protection are specified in greater detail in the Regulation. Moreover, the proposal foresees
the adoption of a common information leaflet to be used across the Member States. Better
informing applicants for international protection of the implications of the Dublin
Regulation will increase their awareness of the responsibility determination procedure,
which could inter alia contribute to reducing the phenomenon of secondary movements;

The right to appeal against a transfer decision, together with the obligation for the
competent authorities to decide whether or not its enforcement should be suspended and to
allow the person concerned to remain on the territory pending such a decision, are laid
down. Moreover, the right to legal assistance and/or representation, and where necessary to
linguistic assistance, is clarified and the notification process is further clarified in order to
ensure amore effective right to seek aremedy;

A new provision recalling the underlying principle that a person should not be held in
detention for the sole reason that he/she is seeking international protection isincluded. This
principle confirms the EU acquis on detention, in particular the Asylum Procedures
Directive and also ensures compliance with the EU Charter of Fundamental Rights and
with international human rights instruments such as the European Convention for the
Protection of Human Rights and Fundamental Freedoms and the UN Convention against
Torture and other Cruel Inhuman or Degrading Treatment or Punishment. Moreover, in
order to ensure that detention of asylum-seekers under the Dublin procedure is not
arbitrary, limited specific grounds for such detention are proposed. The same level of
treatment as for all detained asylum-seekers, regulated under the proposal amending the
Reception Conditions Directive, has to be applied also for Dublin cases. Asin the proposal
amending the Receptions Conditions Directive, the special situation of minors and that of
unaccompanied minors is taken into account by laying down specific rules for them. Since
this provision only concerns the limited grounds for detaining persons falling under the
Dublin procedure, it is logical to include it in this Regulation rather than in the proposal
amending the Reception Conditions Directive;

Severa provisions are clarified in order to guarantee respect for the principle of effective
access to the asylum procedure.

Family unity, sovereignty clause and humanitarian clause

In order to strengthen the right to family unity and to clarify the interactions with and between
the sovereignty and humanitarian clausesit is proposed to:

Extend the right to family reunification to include family members who are beneficiaries of
subsidiary protection and who reside in another Member State;

Make compulsory the reunification of dependent relatives (i.e. either a relative which is
dependant on an applicant or an applicant which is dependant on a relative) and of
unaccompanied minors with relatives who can take care of them. This is achieved by
essentially moving the current provisions dealing with these two issues from the
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humanitarian clause and inserting them under the binding responsibility determination
criteria;

e Extend the definition of "family members' as far as minors are concerned, in order to
ensure better protection of the "best interests of the child”;

e Exclude the possibility of sending back an applicant for whom one of the family unity
criteria can be applied at the time of the most recent application, on condition that the
Member State where the first application was lodged has not already taken a first decision
regarding the substance. The aim is to ensure in particular that possible new elements
regarding the family situation of the asylum seeker can duly be taken into account by the
Member State on whose territory the asylum seeker is, in line with the obligations laid
down in the European Convention for the Protection of Human Rights and Fundamental
Freedoms,

e For reasons of clarity, the "sovereignty" and the "humanitarian” clauses are brought
together under the same Chapter, called "discretionary clauses’, and are revised. It is
proposed that the "sovereignty clause" be used mainly for humanitarian and compassionate
reasons. Regarding the circumstances for applying the "humanitarian clause”, it is
proposed to keep a general clause allowing Member States to use it whenever the strict
application of the binding criteria will lead to a separation of family members or of other
relatives;

e Severa aspects of the procedure regarding the application of the discretionary clauses are
also clarified. In order to ensure that the sovereignty clause is not applied against the
interests of the applicant, the obligation to obtain the consent of the applicant is retained.

5. Unaccompanied minors and other vulnerable groups

In order to better take into consideration the interests of unaccompanied minors during the
Dublin procedure, the proposal clarifies and expands the scope of the existing provision on
unaccompanied minors and lays down further protection safeguards:

e A new provision dealing with guarantees for minors is added, spelling out inter alia the
criteria Member States have to take into account when assessing the best interests of the
child and specifying the right of being represented,;

e The protection afforded to unaccompanied minorsis enlarged to alow for reunification not
only with the nuclear family but also with other relatives present in another Member State
who can take care of them, as mentioned above. It is further clarified that, in the absence of
a family member or another relative, the Member State responsible is the one where the
applicant lodged his’/her most recent application, provided thisisin his/her best interests.

Regarding in general the protection of vulnerable groups within the Dublin procedure:

With the primary aim of ensuring continuity in the protection offered to applicants under the
Dublin procedure subject to transfer decisions to the responsible Member State, the proposal
includes a mechanism on sharing of relevant information between Member States before
transfers being carried out.

6. Particular pressure or inadequate level of protection
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In order to avoid that, in cases of particular pressure on certain Member States with limited
reception and absorption capacities, Dublin transfers add to the burden on those Member
States, a new procedure is inserted in the Regulation allowing for the suspension of Dublin
transfers towards the responsible Member State. Such a procedure can also be used in cases
where there are concerns that Dublin transfers could result in applicants not benefiting from
adequate standards of protection in the responsible Member State, in particular in terms of
reception conditions and access to the asylum procedure.

e Linguistic corrections

One linguistic correction had to be inserted in the Italian version of this proposal, namely in
its Article 3(3), where the reference to "third" before "country” was added. This aligns the
Italian version of Article 3(3) of Regulation 343/2003/EC with the other linguistic versions of
that Regulation and is needed in order to prevent any risk of misinterpreting that Article.

e Other linguistic corrections may equally occur in other language versions of the
Regulation. Legal basis

This proposal amends Regulation 343/2003/EC and uses the same legal base as that act,
namely Article 63, first paragraph, point (1)(a) of the EC Treaty.

Title IV of the Treaty is not applicable to the United Kingdom and Ireland, unless those two
countries decide otherwise, in accordance with the provisions set out in the Protocol on the
position of the United Kingdom and Ireland attached to the Treaties.

The United Kingdom and Ireland are bound by Regulation 343/2003/EC following their
notice of their wish to take part in the adoption and application of that Regulation based on
the above-mentioned Protocol. The position of these Member States with regard to Regulation
343/2003 does not affect their possible participation with regard to the amended Regulation.

In accordance with Articles 1 and 2 of the Protocol on the position of Denmark attached to the
Treaties, Denmark does not take part in the adoption of this Regulation and is not bound by it
nor subject to its application. However, given that Denmark applies the current Dublin
Regulation, following an international agreement that it concluded with the EC in 2006, it
shall, in accordance with Article 3 of that agreement, notify the Commission of its decision
whether or not to implement the content of the amended Regulation.

e Impact of the proposal on non EU Member States associated to the Dublin system

In paralel to the association of several non-EU Member States to the Schengen acquis, the
Community concluded, or isin the process of doing so, several agreements associating these
countries also to the Dublin/Eurodac acquis:

16 Agreement between the European Community and the Kingdom of Denmark on the criteria and

mechanisms for establishing the State responsible for examining a request for asylum lodged in
Denmark or any other Member State of the European Union and “Eurodac” for the comparison of
fingerprints for the effective application of the Dublin Convention, OJ L66, 8.3.2006, p.38
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-the agreement associating Iceland and Norway, concluded in 2001*";
-the agreement associating Switzerland, concluded on 28 February 2008';
-the protocol associating Liechtenstein, signed on 28 February 2008

In order to create rights and obligations between Denmark — which as explained above has
been associated to the Dublin/Eurodac acquis via an international agreement — and the
associated countries mentioned above, two other instruments have been concluded between
the Community and the associated countries®.

In accordance with the three above-cited agreements, the associated countries shall accept the
Dublin/Eurodac acquis and its development without exception. They do not take part in the
adoption of any acts amending or building upon the Dublin acquis (including therefore this
proposal) but have to notify to the Commission within a given time-frame of their decision
whether or not to accept the content of that act, once approved by the Council and the
European Parliament. In case Norway, Iceland, Switzerland or Liechtenstein do not accept an
act amending or building upon the Dublin/Eurodac acquis, the "guillotine" clause is applied
and the respective agreements will be terminated, unless the Joint/Mixed Committee
established by the agreements decides otherwise by unanimity.

e Subsidiarity principle

Title IV of the EC Treaty ('TEC') on visas, asylum, immigration and other policies related to
free movement of persons confers certain powers in relation to these matters on the European
Community. These powers must be exercised in accordance with Article 5 TEC, i.e. if and in
so far as the objectives of the proposed action cannot be sufficiently achieved by the Member
States and can, therefore, by reason of the scale or effects of the proposed action, be better
achieved by the Community.

The current legal basis for Community action regarding the criteria and mechanisms for
determining which Member State is responsible for considering an application for asylum

v Agreement between the European Community and the Republic of Iceland and the Kingdom of Norway

concerning the criteria and mechanisms for establishing the State responsible for examining a request
for asylum lodged in a Member State or in Iceland or Norway, OJ L 93, 3.4.2001, p.40.

Agreement between the European Community and the Swiss Confederation concerning the criteria and
mechanisms for establishing the State responsible for examining a request for asylum lodged in a
Member State or in Switzerland, OJ L 53, 27.2.2008, p. 5.

Protocol between the European Community, the Swiss Confederation and the Principality of
Liechtenstein on the accession of Liechtenstein to the Agreement between the European Community
and Switzerland concerning the criteria and mechanisms for establishing the State responsible for
examining a request for asylum lodged in a the Member State or in Switzerland (COM (2006)754,
conclusion pending).

Protocol between the European Community, the Swiss Confederation and the Principality of
Liechtenstein to the Agreement between the European Community and the Swiss Confederation
concerning the criteria and mechanisms for establishing the State responsible for examining a request
for asylum lodged in a Member State or in Switzerland (2006/0257 CNS, concluded on 24.10.2008,
publication in OJ pending) and Protocol to the Agreement between the Community, Republic of Iceland
and the Kingdom of Norway concerning the criteria and mechanisms for establishing the State
responsible for examining a request for asylum lodged in a Member State, Iceland and Norway (OJ L
57, 28.2.2006, p.16).

18

19

20
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submitted by a national of a third country in one of the Member States, is Article 63 (1)(a)
TEC.

Due to the trans-national nature of the problems related to asylum in general, the EU is well
placed to propose solutions in the framework of the Common European Asylum System
(CEAS) to the issues identified as problems regarding the application of the Dublin
Regulation. Although a considerable degree of harmonization was achieved in the Regulation
adopted in 2003, there is still room for EU action so as to ensure a more efficient and a more
protective Dublin system.

e Proportionality principle

The impact assessment on the amendment of the Dublin Regulation carefully assessed each
option for addressing the problems identified, with a view to achieving a balance between
costs and benefits, before reaching the conclusion that opting for the EU action put forward in
this proposal does not go beyond what is necessary to achieve the objective of solving those
problems.

e Impact on fundamental rights

This proposal was made subject to an in-depth scrutiny in order to ensure that its provisions
are fully compatible with fundamental rights as general principles of Community as well as
international law. Particular emphasis was put on the need to strengthen the legal and
procedural safeguards for persons subject to the Dublin procedure and to enable them to better
defend their rights as well as on the need to ensure better respect for the right to family unity
and to improve the situation of vulnerable groups in particular that of unaccompanied minors
in order to better address their special needs.

Ensuring a higher degree of protection for the persons subject to the Dublin procedure will
have an overall strong positive impact for asylum-seekers from a fundamental rights point of
view. In particular, better infor ming asylum-seekers about the application of this Regulation
and their rights and obligations within it will on the one hand enable them to better defend
their rights and on the other hand could contribute to diminish the level of secondary
movements as asylum-seekers will be better inclined to comply with the system. The
effectiveness of theright to judicial remedy will be increased, in particular by: laying down
the right to appeal against a transfer decision and the right of not being transferred until a
decision on the need to suspend the enforcement of the transfer is taken; providing that a
person notified with a transfer decision should be granted a reasonable period of time to seek
aremedy; laying down the right to legal assistance and/or representation. The principle of an
effective access to the asylum procedure, which is part of the right to asylum, will be
strengthened by clarifying the obligation for the Member State responsible to proceed to afull
assessment of the protection needs of asylum-seekers transferred to it under the Dublin
procedure. The right to liberty and freedom of movement will be reinforced by providing
that detention of persons under the Dublin procedure should only be allowed in an exceptional
case prescribed under the Regulation and only if it is in line with the principles of necessity
and proportionality. Due account must be taken of the situation of minors whose detention is
only allowed if it is in their best interests, whereas unaccompanied minors must never be
detained.

Theright to family reunification will be considerably reinforced, in particular by enlarging
the scope of the Regulation to include applicants and beneficiaries of subsidiary protection, by

12
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making compulsory the reunification of dependent relatives and by forbidding, subject to
certain conditions, the sending back of an applicant for whom one of the family unity criteria
can be applied at the time of his/her most recent application. These safeguards will not only
provide for an increased standard of protection for asylum-seekers but will also contribute to
reduce the level of secondary movements, as the personal situation of each asylum-seeker will
be better taken into account in the process of determining the Member State responsible.

Finaly, the specific situations of vulnerable groups will be more adequately addressed in
particular by strengthening the rights of unaccompanied minors through, inter alia, better
defining the principle of the best interests of the child and by setting out a mechanism on
exchange of relevant information, notably on medical conditions of the person to be
transferred, with the primary aim of ensuring continuity in the protection and rights afforded
to that person.

Member States are obliged to apply the provisions of this Regulation in full respect of
fundamental rights. A monitoring and evaluation reguirement is foreseen in the Regulation.
This monitoring will also cover those provisions impacting on fundamental rights.

13
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W 343/2003/EC
= new
2008/0243 (COD)

Proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

establishing the criteria and mechanismsfor determining the Member State responsible
for examining an asyam application = for international protection < lodged in one of
the Member States by a third-country national & or a stateless person <

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
63, first paragraph, point (1)(a) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee®,
Having regard to the opinion of the Committee of the Regions®,

Acting in accordance with the procedure laid down in Article 251 of the Treaty®,

Whereas:

{ new |

() A number of substantive changes are to be made to Council Regulation (EC) No
343/2003 of 18 February 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application
lodged in one of the Member States by a third-country national®. In the interests of
clarity, that Regulation should be recast.

; oicl..1.[..1,p-[...]
- oicl...].[...I,p.[...]

oicl...],[...I.p.[...].
B OJL 50, 25.2.2003, p.1.
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| 343/2003/EC recital 1

A common policy on asylum, including a Common European Asylum System, is a
constituent part of the European Union's objective of progressively establishing an
area of freedom, security and justice open to those who, forced by circumstances,
legitimately seek protection in the Community.

©)

|\ 343/2003/EC recital 2

The European Council, at its special meeting in Tampere on 15 and 16 October 1999,
agreed to work towards establishing a Common European Asylum System, based on
the full and inclusive application of the Geneva Convention relating to the Status of
Refugees of 28 July 1951, as supplemented by the New Y ork Protocol of 31 January
1967, thus ensuring that nobody is sent back to persecution, i.e. maintaining the
principle of non-refoulement. In this respect, and without affecting the responsibility
criteria laid down in this Regulation, Member States, al respecting the principle of
non-refoulement, are considered as safe countries for third-country nationals.

(4)

| b 343/2003/EC recital 3

The Tampere conclusions also stated that this system should include, in the short term,
a clear and workable method for determining the Member State responsible for the
examination of an asylum application.

©)

W 343/2003/EC recital 4
= new

Such a method should be based on objective, fair criteria both for the Member States
and for the persons concerned. It should, in particular, make it possible to determine
rapidly the Member State responsible, so as to guarantee effective access to the
procedures for determining fefdgee = international protection <= status and not to
compromise the objective of the rapid processing of asyam applications = for
international protection < .

|\ 343/2003/EC recital 5
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(6)

(7)

(8)

9)

(10)

| 3 new |

The first phase in the creation of a Common European Asylum System that should
lead, in the longer term, to a common procedure and a uniform status, valid throughout
the Union, for those granted asylum, has now been achieved. The European Council of
4 November 2004 adopted The Hague Programme which sets the objectives to be
implemented in the area of freedom, security and justice in the period 2005-2010. In
this respect The Hague Programme invited the European Commission to conclude the
evaluation of the first phase legal instruments and to submit the second-phase
instruments and measures to the Council and the European Parliament with a view to
their adoption before 2010.

In the light of the results of the evaluations undertaken, it is appropriate, at this stage,
to confirm the principles underlying the Regulation (EC) No 343/2003, while making
the necessary improvements in the light of experience to enhance the effectiveness of
the system and the protection granted to applicants for international protection under
this procedure.

In view of ensuring equal treatment for all applicants and beneficiaries of international
protection, as well asin order to ensure consistency with current EU asylum acquis, in
particular with Council Directive 2004/83/EC of 29 April 2004 on minimum standards
for the qualification and status of third country nationals or stateless persons as
refugees or as persons who otherwise need international protection and the content of
the protection granted,? it is appropriate to extent the scope of this Regulation in order
to include applicants for subsidiary protection and persons enjoying subsidiary
protection.

In order to ensure equal treatment of all asylum seekers, Directive [.../.../EC] of ...
laying down minimum standards for the reception of asylum seekers™ should apply to
the procedure regarding the determination of the Member State responsible as
regulated under this Regulation.

In accordance with the 1989 United Nations Convention on the Rights of the Child
and the Charter of Fundamental Rights of the European Union, the best interests of the
child should be a primary consideration of Member States in the application of this
Regulation. In addition, specific procedural guarantees for unaccompanied minors
should be laid down on account of their particular vulnerability.

25
26

OJL 304, 30.9.2004, p. 12.
OIL[..1.[...], p.[...].
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|V 343/2003/EC recital 6

(11)

\llnew |

In accordance with the European Convention for the Protection of Human Rights and
Fundamental Freedoms and the Charter of Fundamental Rights of the European
Union, respect for family unity should be a primary consideration of Member States
when applying this Regulation.

(12)

WV 343/2003/EC (recital 7)
= new

The processing together of the asyem applications =for international protection< of
the members of one family by a single Member State makes it possible to ensure that
the applications are examined thoroughly and the decisions taken in respect of them
are consistent =and that the members of one family are not separated<.

(13)

| 3 new |

In order to ensure full respect for the principle of family unity and of the best interests
of the child, the existence of a relationship of dependency between an applicant and
his/her extended family on account of pregnancy or maternity, their state of health or
great age, should become binding responsibility criterion. When the applicant is an
unaccompanied minor, the presence of a relative on the territory of another Member
State who can take care of him/her should also become binding responsibility
criterion.

(14)

WV 343/2003/EC (recital 7)
= new

Azl Member State-s should be able to derogate from the respons b| I |ty criteria, se-aste

L l:>|n partl cular for humanltarlan and compassionate reasons and
examine an appllcatlon for international protection lodged with it or with another
Member State, even if such examination is not its responsibility under the binding
criteria laid down in the Regulation, provided that the concerned Member State and
the applicant agree thereto. <
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(15)

(16)

(17)

(18)

(19)

| 3 new |

A personal interview should be organised in order to facilitate the determination of the
Member State responsible for examining an application for international protection
and, where necessary, to orally inform applicants about the application of this
Regulation.

In accordance in particular with Article 47 of the Charter of Fundamental Rights of the
European Union, legal safeguards and the right to an effective remedy in respect of
decisions regarding transfers to the Member State responsible should be established to
guarantee effective protection of the rights of the individuals concerned.

In accordance with the case-law of the European Court of Human Rights, the effective
remedy should cover both the examination of the application of this Regulation and of
the legal and factual situation in the Member State to which the applicant is transferred
in order to ensure that international law is respected.

Detention of asylum seekers should be applied in line with the underlying principle
that a person should not be held in detention for the sole reason that he is seeking
international protection. In particular, detention of asylum seekers must be applied in
line with Article 31 of the Geneva Convention and under the clearly defined
exceptional circumstances and guarantees prescribed in Directive [.../.../EC] [laying
down minimum standards for the reception of asylum seekers]. Moreover, the use of
detention for the purpose of transfer to the Member State responsible should be limited
and subject to the principle of proportionality with regard to the means taken and
objective pursued.

In accordance with Commission Regulation (EC) No 1560/2003 of 2 September 2003
laying down detailed rules for the application of Council Regulation (EC) No
343/2003%, transfers to the Member State responsible may be carried out on a
voluntary basis, by supervised departure or under escort. Member States should
promote voluntary transfers and should ensure that supervised or escorted transfers are
undertaken in a human manner, in full respect for fundamental rights and human
dignity.

(20)

|\ 343/2003/EC recital 8

The progressive creation of an area without internal frontiers in which free movement
of persons is guaranteed in accordance with the Treaty establishing the European
Community and the establishment of Community policies regarding the conditions of
entry and stay of third country nationals, including common efforts towards the
management of external borders, makes it necessary to strike a balance between
responsibility criteriain a spirit of solidarity.

27

0JL222, 5.9.2003, p.3.
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(21)

(22)

(23)

(24)

| 3 new |

The application of this Regulation may, in certain circumstances, create additional
burdens on Member States faced with a particularly urgent situation which places an
exceptionally heavy pressure on their reception capacities, asylum system or
infrastructure. In such circumstances, it is necessary to lay down an efficient procedure
to alow the temporary suspension of transfers towards the Member State concerned
and to provide financial assistance, in accordance with existing EU financial
instruments. The temporary suspension of Dublin transfers can thus contribute to
achieve a higher degree of solidarity towards those Member States facing particular
pressures on their asylum systems, due in particular to their geographical or
demographic situation.

This mechanism of suspension of transfers should be applied also when the
Commission considers that the level of protection for applicants for international
protection in a given Member State is not in conformity with Community legislation
on asylum, in particular in terms of reception conditions and access to the asylum
procedure, in view of ensuring that al applicants for international protection benefit
from an adequate level of protectionin al Member States

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on
the free movement of such data® applies to the processing of personal data by the
Member States in application of this Regulation.

The exchange of applicant's personal data, including sensitive data concerning health,
to be transferred before a transfer is carried out will ensure that the competent asylum
authorities are in a position to provide applicants with adequate assistance and to
ensure continuity in the protection and rights afforded to them. Special provision
should be made to ensure the protection of data relating to applicants involved in this
situation, in conformity with Directive 95/46/EC.

(25)

|V 343/2003/EC recital 9 (adapted)|

The application of this Regulation can be facilitated, and its effectiveness increased,
by bilateral arrangements between Member States for improving communications
between competent departments, reducing time limits for procedures or simplifying
the processing of requests to take charge or take back, or establishing procedures for
the performance of transfers.

28

OJL 281, 23.11.1995, p. 31.
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(26)

W 343/2003/EC recital 10
(adapted)

Continuity between the system for determining the Member State responsible
established by the Bublin Cenvention X> Regulation (EC) No 343/2003 <x] and the
system established by this Regulation should be ensured. Similarly, consistency should
be ensured between this Regulation and Sedred Regulation (EC) No=2£252000-e11
Becember-2000.../...] [concerning the establishment of "Euredac-EURODAC" for the
comparison of fingerprints for the effective application of the Dublin Senavention
> Regulation <.

(27)

WV 343/2003/EC recital 11
(adapted)
= new

The operation of the Euredas EURODAC system, as established by Regulation (EC)
No=2£25/2000 [.../...] B> [concerning the establishment of "EURODAC" for the
comparison of fingerprints for the effective application of the Dublin Regulation] <X
and in particular the implementation of Articles4 6 and 8 10 contained therein should
facilitate the #aplementatienX> application <X1 of this Regulation.

(28)

| 3 new |

The operation of the Visa Information System, as established by Regulation (EC) No
767/2008 of the European Parliament and of the Council of 9 July 2008 concerning the
Visa Information System (V1S) and the exchange of data between Member States on
short-stay visas™, and in particular the implementation of Articles 21 and 22 contained
therein should facilitate the application of this Regulation.

(29)

|V 343/2003/EC recital 12

With respect to the treatment of persons falling within the scope of this Regulation,
Member States are bound by obligations under instruments of international law to
which they are party.

29
30

OJL 218, 13.8.2008, p. 60.
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(30)

|V 343/2003/EC recital 13

The measures necessary for the implementation of this Regulation should be adopted
in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers conferred on the Commission™.

(31)

W 1103/2008/EC pt. 3, first sub-
paragraph of the Annex (adapted)
= new

B> In particular, I the Commission
should be empowered to adopt the condltlons and procedures for the implementing e
the humanitarran—clause = the provisions regarding unaccompanied minors and the
reunification of dependent relatives <= and to adopt the criteria necessary for carrying
out transfers. Since those measures are of general scope and are designed to amend
non-essential elements of > this <X1 Regulation {E6-Ne-343/2003 by supplementing
it with new non-essential elements, they must be adopted in accordance with the
regulatory procedure with scrutiny provided for in Article 5a of Decision
1999/468/EC.

(32)

\llnew

The measures necessary for the implementation of Regulation (EC) No 343/2003 have
been adopted by Regulation (EC) No 1560/2003. Certain provisions of Regulation
(EC) No 1560/2003 should be incorporated into this Regulation, for reasons of clarity
or because they can serve a general objective. In particular, it isimportant both for the
Member States and the asylum seekers concerned, that there should be a general
mechanism for finding a solution in cases where Member States differ over the
application of a provision of this Regulation. It is therefore justified to incorporate the
mechanism provided for in Regulation (EC) No 1560/2003 for the settling of disputes
on the humanitarian clause into this Regulation and to extend its scope to the whole of
this Regulation.

(33)

W 343/2003/EC recital 14
(adapted)
= new

= The effective monitoring of < Fthe application of the B this X1 Regulation
sheudld-DO requiresthat it <X1 be evaluated at regular intervals.

31

OJL 184, 17.7.1999, p. 23.
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(34)

W 343/2003/EC recital 15
(adapted)
= new

Fhe DO This<Xl Regulation ebsersesX> respects <Xl the fundamental rights
andX> observesthe <X] the principles which are acknowledged in particular in the
Charter of Fundamental Rights of the European Union*. In particular,5 this
Regulation <X] # seeks to ensure full observance of the right to asylum guaranteed by
Article 18 = and to promote the application of Articles 1, 4, 7, 24 and 47 of the said
Charter and has to be applied accordingly <.

(35

W 343/2003/EC recital 16
= new

Since the objective of the proposed measure, namely the establishment of criteria and
mechanisms for determining the Member State responsible for examining an asydra
application = for international protection < lodged in one of the Member States by a
third-country national = or a stateless person <=, cannot be sufficiently achieved by
the Member States and, given the scale and effects, can therefore be better achieved at
Community level, the Community may adopt measures in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Regulation does not go
beyond what is necessary in order to achieve that objective.

W 343/2003/EC recital 17

W 343/2003/EC recital 18

32

0OJ C 364, 18.12.2000, p. 1.
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W 343/2003/EC recital 19
(adapted)

W 343/2003/EC (adapted)
= new

HAVE ADOPTED THIS REGULATION:

CHAPTER |
SUBJECT-MATTER AND DEFINITIONS
Article 1

£ Qubject-matter <7
This Regulation lays down the criteria and mechanisms for determining the Member State

responsible for examining an application for as#dm = international protection <= lodged in
one of the Member States by a third-country national = or a stateless person <.

Article 2

£ Definitions &7

For the purposes of this Regulation:

(& "third-country national” means aryere X> any person <XI who is not a citizen
of the Union within the meaning of Article 17(1) of the Treaty establishing the
European Community = and who is not a person enjoying the Community
right of free movement, as defined in Article 2(5) of Regulation (EC) No
562/2006 of the European Parliament and of the Council® <:

s OJL 105, 13.4.2006, p.1.
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| 3 new

(b) "application for international protection” means an application for international
protection as defined in Article 2(g) of Directive 2004/83/EC;

W 343/2003/EC (adapted)
= new

(C)eh"applicant” or "asylum seeker" means a third country national = or a stateless
person < who has made an application for asyam = internationa
protection < in respect of which afinal decision has not yet been taken,

(d)ée}"examination of an asym application = for international protection <"
means any examination of, or decision or ruling concerning, an application for
asyum = international protection < by the competent authorities in
accordance with patieral-law = Council Directive 2005/85/EC*, < except for
procedures for determining the Member State responsible in accordance with
this Regulation = , and Directive 2004/83/EC <;

(e)B "withdrawal of #helO> an<Xl as#dm application = for international
protection < " means the actions by which the applicant ferasum terminates
the procedures initiated by the submission of his/her application for assr
= International protection <= , in accordance with gatieraldaw = Directive
2005/85/EC, <= either explicitly or tacitly;

(g "refugee = person granted international protection <= " means ary X a <Xl
third-country national = or a stateless personrecognised as in need of
international protectlon as deflned |n Art|cle 2(a) of Dlrectlve

2004/83/EC < gua . : :

{ new |

(g9 “minor” means a third-country national or a stateless person below the age of
18 years,

34

OJL 326, 13.12.2005, p.13.
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WV 343/2003/EC (adapted)
= new

(h) "unaccompanied minor" means dararred-persens-belew-the-age-skaghteen = a
minor who <= arive DO arrives X1 in the territory of the Member States
unaccompanied by an adult responsible for them whether by law or by custom,
and for as long as they are not effectively taken into the care of such a person;
it includes minors who are left unaccompanied after they have entered the
territory of the Member States;

(i) "family members' means, insofar as the family already existed in the country of
origin, the following members of the applicant's family who are present in the
territory of the Member States:

(i) the spouse of the asylum seeker or his or her unmarried partner in a
stable relationship, where the legislation or practice of the Member State
concerned treats unmarried couples in a way comparable to married
couples under its law relating to aliens;

(i)  the minor children of couples referred to in point (i) or of the applicant,
on condition that they are unmarried ane—€depenrdent and regardiess of
whether they were born in or out of wedlock or adopted as defined under
the national law;

| 3 new

(iii) the married minor children of couples referred to in point (i) or of the
applicant, regardless of whether they were born in or out of wedlock or
adopted as defined under the national law, where it is in their best
interests to reside with the applicant;

WV 343/2003/EC (adapted)
= new

(iv)és the father, mother or guardian when X> of <X the applicant erefugee
X> when the latter <X] is a minor and unmarried, = or when he is a
minor and married but it isin higher best interests to reside with his’her
father, mother or guardian <;

| 3 new |

(v) the minor unmarried siblings of the applicant, when the latter isaminor and
unmarried, or when the applicant or his’her siblings are minors and
married but it is in the best interests of one or more of them that they
reside together;
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W 343/2003/EC
= new

(j) "residence document” means any authorisation issued by the authorities of a

Member State authorising a third-country national = or a stateless person < to
stay in its territory, including the documents substantiating the authorisation to
remain in the territory under temporary protection arrangements or until the
circumstances preventing a removal order from being carried out no longer
apply, with the exception of visas and residence authorisations issued during
the period required to determine the responsible Member State as established in
this Regulation or during examination of an application for asuA
= international protection < or an application for aresidence permit;

(k) "visa" means the authorisation or decision of a Member State required for transit

or entry for an intended stay in that Member State or in severa Member States.
The nature of the visa shall be determined in accordance with the following
definitions:

(i) "long-stay visa' means the authorisation or decision of a Member State
required for entry for an intended stay in that Member State of more than
three months,

(i) "short-stay visa' means the authorisation or decision of a Member State
required for entry for an intended stay in that State or in several Member
States for a period whose total duration does not exceed three months;

(iii) "transit visa' means the authorisation or decision of a Member State for
entry for transit through the territory of that Member State or severd
Member States, except for transit at an airport;

(iv) "airport transit visa' means the authorisation or decision allowing a third-
country national specifically subject to this requirement to pass through
the transit zone of an airport, without gaining access to the nationa
territory of the Member State concerned, during a stopover or a transfer
between two sections of an international flight;

()

| 3 new

"risk of absconding” means the existence of reasons in an individual case,
which are based on objective criteria defined by law, to believe that an
applicant or a third-country national or a stateless person who is subject to a
transfer decision may abscond.
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WV 343/2003/EC (adapted)
= new

CHAPTER I
GENERAL PRINCIPLES &> AND SAFEGUARDS &7

Article 3

X>Access to the procedure for examining an application for international protection<Xl

1. Member States shall examine thel> any X1 application = for international
protection < ef=any X by a <Xl third-country national = or a stateless person <
who applies®> on the terrltory of any one of them, including <XI at the border or in
= the transit zones < thel M. The application
shall be examined by a single Member State WhICh shall be the one which the

criteriaset out in Chapter 111 X> of this Regulation <x] indicate is responsible.

W 343/2003/EC Article 13

asylum seeker to a = safe < third country,

= new
2. Where no Member State responsible for examining the application for
= international protection <= asyu can be designated on the basis of the criteria
listed in this Regulation, the first Member State with which the application for
asyum = international protection <= was lodged shall be responsible for examining
it.
W 343/2003/EC
= new
3. Any Member State shall retain the rights

Geneva—Cenventien = subject to the rules and wfeguards lad down in D|rect|ve

2005/85/EC <.

W 343/2003/EC  Article
(adapted)
= new

3(4)

Article4
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s

£22 Right to information <7

= As soon as an application for international protection is lodged, the competent
authorltles of Member States shall inform < Fthe asylum seeker ehd#le%%e%eel H

asegMglE of Xl the appllcatlon of this Regulano
= , and in particular of: <=

| 3 new |

(@ the objectives of this Regulation and the consequences of making another
application in adifferent Member State;

(b) thecriteriafor allocating responsibility and their hierarchy;

(c) thegeneral procedure and time-limits to be followed by the Member States;
(d) the possible outcomes of the procedure and their consequences,

(e) thepossihility to challenge atransfer decision;

(f) the fact that the competent authorities can exchange data on him/her for the
sole purpose of implementing the obligations arising under this Regulation;

(g) the existence of the right of access to data relating to him/her, and the right to
request that inaccurate data relating to him/her be corrected or that unlawfully
processed data relating to him/her be deleted, including the right to receive
information on the procedures for exercising those rights and the contact
details of the National Data Protection Authorities which shall hear claims
concerning the protection of personal data.

The information referred to in paragraph 1 shall be provided in writing in alanguage
that the applicant is reasonably supposed to understand. Member States shall use the
common leaflet drawn up pursuant to paragraph 3 for that purpose.

Where necessary for the proper understanding of the applicant, the information shall
also be supplied orally, at the interview organised pursuant to Article 5.

Member States shall provide the information in a manner appropriate to the age of
the applicant.

A common leaflet containing at least the information referred to in paragraph 1 shall
be drawn up in accordance with the procedure referred to in Article 40(2).
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Article5

Personal interview

The Member State carrying out the process of determining the Member State
responsible under this Regulation, shall give applicants the opportunity of a personal
interview with aqualified person under national law to conduct such an interview.

The personal interview shall be for the purpose of facilitating the process of
determining the Member State responsible, in particular for allowing the applicant to
submit relevant information necessary for the correct identification of the responsible
Member State, and for the purpose of informing the applicant orally about the
application of this Regulation.

The personal interview shall take place in a timely manner following the lodging of
an application for international protection and, in any event, before any decision is
taken to transfer the applicant to the responsible Member State pursuant to Article
25(1).

The personal interview shall take place in alanguage that the applicant is reasonably
supposed to understand and in which he is able to communicate. Where necessary,
Member States shall select an interpreter who is able to ensure appropriate
communication between the applicant and the person who conducts the personal
interview.

The personal interview shall take place under conditions which ensure appropriate
confidentiality.

The Member State conducting the persona interview shall make a short written
report containing the main information supplied by the applicant at the interview and
shall make a copy of that report available to the applicant. The report shall be
attached to any transfer decision pursuant to Article 25(1).

Article 6

Guarantees for minors

The best interests of the child shall be a primary consideration for Member States
with respect to all procedures provided for in this Regulation.

Member States shall ensure that a representative represents and/or assists the
unaccompanied minor with respect to all procedures provided for in this Regulation.
This representative may also be the representative referred to in Article 23 of
Directive [.../.../EC] [laying down minimum standards for the reception of asylum
seekerg|.

In assessing the best interests of the child, Member States shall closely cooperate
with each other and shall, in particular, take due account of the following factors:
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(8 family reunification possibilities;

(b) the minor's well-being and social development, taking into particular
consideration the minor’s ethnic, religious, cultural and linguistic background;

(c) safety and security considerations, in particular where there is a risk of the
child being avictim of trafficking;

(d) theviews of the minor, in accordance with hig’her age and maturity.

Member States shall establish proceduresin national legislation for tracing the family
members or other relatives present in the Member States of unaccompanied minors.
They shall start to trace the members of the unaccompanied minor's family or other
relatives as soon as possible, after the lodging of the application for international
protection whilst protecting his’her best interests.

The competent authorities referred to in Article 33 who deal with requests
concerning unaccompanied minors shall receive appropriate training concerning the
specific needs of minors.

WV 343/2003/EC (adapted)
= new
CHAPTERII
HIERARCHY OF CRITERIA

2> CRITERIA FOR DETERMINING THE MEMBER STATE RESPONSIBLE &/

Article& 7

£ Hierarchy of criteria<x/

The criteria for determining the Member State responsible shall be applied in the
order in which they are set out in this Chapter.

The Member State responsible in accordance with the criteria B set out in this
Chapter <X shall be determined on the basis of the situation obtaining when the
asylum seeker first lodged his/her application = for international protection < with a
Member State.

4 new |

By way of derogation from paragraph 2, in order to ensure respect for the principle
of family unity and of the bests interests of the child, the Member State responsible
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in accordance with the criteria laid down in Articles 8 to 12 shall be determined on
the basis of the situation obtaining when the asylum seeker lodged his’her most
recent application for international protection. This paragraph shall apply on
condition that the previous applications of the asylum seeker have not yet been
subject of afirst decision regarding the substance.

=

W 343/2003/EC (adapted)
= new

Articleg 8

£ 