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EXPLANATORY MEMORANDUM 

1. CONTEXT OF THE PROPOSAL 

The Commission announced the intention to adopt a legisl ative initiative on 
concessions in its communication The Single Market Act Twelve levers to boost growth 
and strengthen confidence of 13 April 2011. 

The award of works concession s is pres ently subject to a lim ited num ber of  
secondary law provisions, wh ile service concessions are covered only by the general 
principles of the TFEU. This loophole gives ri se to serious distortions of the internal 
market, in particular limiting access  by Eu ropean busines ses, especially sm all and 
medium-sized enterprises, to the ec onomic opportunities offered by concession 
contracts. The lack of legal certainty also results in inefficiencies.  

The present initiative aim s to reduce the uncertainty surrounding the award of 
concessions contracts, and thereby benefit public authorities and economic operators. 
EU law does not restrict a contracting aut hority or entity' s freedom to perform  the  
public interest tasks falling within its rem it by using its ow n resources, but when a 
contracting authority decides to call on an out side entity to carry ou t such tasks, a ll 
EU economic operators must be granted effective access to the market.  

In the context of severe budgetary constr aints and economic difficulties in m any EU 
Member States, efficient allocation of pub lic funds is of particular concern. An 
adequate legal framework for the award of concession contracts would favour public  
and private investm ent in infrastructure and strategic services  at best value for 
money. The potential of a legi slative initiative on conce ssion contracts  to create a 
supportive EU fra mework for PP Ps was singled out in the Commission' s 2009 
communication on Mobilising private and public investment for recovery and long 
term structural change: developing public private partnerships. 

This draft is being put forward in tandem with the revision of Public Procurem ent 
Directives.1 It will result in the a doption of a separate legal instrument regulating the 
award of c oncesssions which, together w ith the two proposals to revise Public 
Procurement Directives (2004/17/E C and 2004/18/EC), aim s at creating a m odern 
public procurement legislative framework.  

2. RESULTS OF CONSULTATIONS WITH THE INTERESTED PARTIES AND 
IMPACT ASSESSMENT 

Between 12 May and 9 July 2010, the Comm ission held a public online consultation 
open to the general public. Between 5 August and 30 September 2010 another public  
consultation targ eting the busine ss commun ity, social partners and contracting 
entities was held. The consultations confirmed that  the lack of legal certainty caused 
problems and they dem onstrated th e obstacl es that com panies f ace with regard to 
market access. They also suggested that appropriate EU action should b e taken. The 

                                                 
1 COM(2010) 608 final, point 1.4, proposal nº 17. 
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results can be found at 
http://ec.europa.eu/internal_market/consultations/2010/concessions_en.htm 

These conclusions have been corroborated by a number of bilateral meetings with the 
representatives of Member States, at local level, with businesses active in the sectors 
concerned and with industry associations. 

The inform ation gathered during the consul tations f ed into  the Im pact Assessm ent 
Report, which was ex amined and accepted by the Im pact Assessment Board on 21st 
March 2011. The Impact Assessment Board made recommendations on providing, in 
particular, additional evidence on the scale of  the problems, the consequences of the 
distortions found, the differences in tr eatment betwe en public contracts and 
concessions and on strengthening the im pact analysis and the comparison of options. 
These recommendations were take n into  account in  the  re-submitted version of th e 
Impact Assessm ent. The Im pact Assessm ent Board' s opinions on the report have  
been published together with this proposal , the final Im pact Assessment report and 
the executive summary of the report.  

The report confirmed the need for new legi slation. It found that econom ic operators 
are faced  with an  unlevel p laying fiel d, wh ich often  leads to  m issed busin ess 
opportunities. This situ ation giv es rise to costs and is detrim ental to com petitors 
located in other Mem ber States, co ntracting authorities and contracting entities and 
consumers. Moreover,  both the definition of concessions and the precise content of 
the obligations of transparency and non- discrimination arising from the Treaty 
remain unclear. The resulting lack of legal ce rtainty increases the risk that illegally 
awarded contracts will be can celed or te rminated early and it u ltimately discourages 
the authorities from  using concessions wher e this type of cont ract could be a good 
solution.  

Even if Member States  were to pas s legislation setting up a legal fram ework based 
on the Trea ty prin ciples the legal uncertainty rela ted to  interpr etations of  those  
principles by national lawm akers and the large dispa rities between the laws of  
different Mem ber States would rem ain. In certain ca ses the to tal la ck of  nation al 
legislation has been cited as a caus e for di rect awards with  the associated risks of 
malpractice or even corruption. 

The optimal solution  identified was  legis lation based on the curr ent provisions  on 
public works concessions, adequately ad justed and supplem ented with certain 
specific provisions. A more re strictive approach, would be to extend to conces sions 
the provisions that apply to  public contracts. T his approach was considered counter -
productive in that it could potentially disc ourage contracting aut horities from using 
concessions. 

3. LEGAL ELEMENTS OF THE PROPOSAL 

• Legal basis 

The proposal is based on Articles 53(1), 62 and 114 of the Treaty on the Functioning 
of the European Union (TFEU). 

http://ec.europa.eu/internal_market/consultations/2010/concessions_en.htm
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• Subsidiarity principle   

The subsidiarity principle applies insofar as the propos al does not fall under the 
exclusive competence of the EU. 

The objectives of the proposal cannot be su fficiently achieved by the Member States 
for the following reason: 

The coordination of procedures for public procurement above certain thresholds is an 
important m eans of  com plementing the inte rnal m arket in the f ield of  public 
purchasing by ensuring effective and e qual access to concessions for econom ic 
operators across the single m arket. European-wide procurement procedures provide 
transparency and objectivity in public procur ement, resulting in considerable savings 
and im proved procurem ent outcom es that benefit Mem ber States’ authorities and, 
ultimately, the European taxpayer. 

This objective could not be sufficiently achieved through action by Member States  
which would inevitab ly resu lt in d ivergent req uirements a nd possib ly conf licting 
procedural regim es thereby  in creasing regulatory com plexity and causing 
unwarranted obstacles to cross-border activity. Indeed, until now m any Mem ber 
States have not interpreted, clarified or implemented the relevant Treaty principles of 
transparency and equal treatm ent in a m anner that ensures that con cession contracts 
concessions contracts are awar ded correctly. The ensuing lack of legal certainty and 
foreclosure of markets is unlikely to be elim inated without interven tion at the 
appropriate level.  

EU intervention is therefore necess ary to overcome existing barriers  to an EU-wide 
concession m arket and to ensure co nvergence a nd a level p laying f ield, ultim ately 
guaranteeing the free movement of goods and services throughout 27 Member States. 

The proposal therefore complies with the subsidiarity principle. 

• Proportionality principle 

The proposal complies with the proportionality principle since it does not go beyond 
what is necessary in order to achieve the objective of ensuring the proper functioning 
of the internal market by laying down limited rules on the award of concessions.  

The Im pact Assessm ent allowed a range of solutions to be identified. These were  
then analys ed to see whether th ey would adequately m eet the ob jectives of  the  
legislation. This analysis showed that th e objectives cannot be achieved by means of 
infringement policy or other non-legislative tools such as ‘soft law’. The m ost basic 
set of provisions, currently applicable to public works concessions, was also found to 
be inadequate because it does not provide sufficient le gal certainty and compliance 
with the Treaty principles. On the ot her hand, more detailed legislation similar to the 
existing rules for the award of public cont racts was considered to go beyond what is  
necessary to achieve the objectives.  

 

• Choice of instruments 
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Since the proposal is based on Articles  53(1), 62 and 114 TFEU t he use of a 
Regulation applying both to the procurem ent of both goods and services would not  
be permitted by the Treaty. The instrument proposed is therefore a Directive. 

Non-legislative options were discarded for reasons set out in deta il in the im pact 
assessment. 

4. BUDGETARY IMPLICATION 

The proposal has no budgetary implications. 

 

5. ADDITIONAL INFORMATION 

• Review/revision/sunset clause 

The proposal contains a re view clause concerning the econom ic effe cts on the  
internal market resulting from the applica tion of the th resholds laid down in Artic le 
5. 

• Detailed explanation of the proposal 

The proposed Directive is expected to guarantee transparenc y, fairness and legal 
certainty in the award o f concession  cont racts, and thereby contribute to im proved 
investment opportunities and ultim ately to more and better quality of  works and 
services. It will apply to concessions aw arded after its  entry in to force. This  
provision is  in lin e with ruling s by  the Court of Justice of the European Union on 
modifying contracts (without  prejudice to the tem porary arrangem ents that m ay 
prove strictly necessary  to ensure the c ontinuity of the provi sion of the service 
pending the award of a new concession). 

The gains referred to above are expected to be obtained thanks to a num ber of 
procedural requirements and clarifications applicable to concession awards, pursuing 
two major objectives : increasing legal cer tainty and ensurin g a bette r access to the  
concessions markets for all European undertakings. 

Legal certainty 

The main objective of the Directive is to provide for clarity on the legal fram ework 
applicable to the award of c oncessions, but another is to clearly delimit the scope of 
application of this framework. The specific obligations in the field of concessions  
will increase  lega l certainty on on e hand  by providing c ontracting authorities and 
contracting  entities with clear rules incorporating the Treaty principles governing the 
award of concessions and on the other hand by giving economic operators with some 
basic guarantees with regard to the award procedure.. 

Definition: The present proposal for a Directive on the award of concession contracts 
provides for a m ore precise definition of c oncession contracts with reference to the  
notion of operational risk. It m akes clear wh at types of risk are to be considered 
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operational and how to define significant ris k. It also provides references as to the 
maximum duration of concessions. 

Incorporation of Treaty oblig ations into secondary law:  T he proposal extends the 
majority of  the obligations which curren tly ap ply to th e aw ard of public works 
concessions to all services concessions. . It also lays down a num ber of concrete and 
more precise requirements, applicable at different stages of the award process on the 
basis of the Treaty principles, as interpreted in the case law of the Court of Justice of 
the European Union. Moreover, it extends the application of secondary law to the 
award of concession co ntracts in the utilities sector, which is cu rrently exempt from 
such legislation.  

Public-public cooperation: There is considera ble lega l uncertainty a s to how f ar 
cooperation between public authorities should be covered by public procurem ent 
rules. The relev ant cas e-law of the Court of Justice of the European Union is 
interpreted dif ferently between M ember States and even between  contractin g 
authorities. Hence the present p roposal clarifies the cas es in which contracts 
concluded between contracti ng authorities are not subject  to th e ap plication of  
concession award ru les. Such clarification  is guided by the princi ples set out in the 
relevant case law of the Court of Justice. 

Modifications: The m odification of concessions during their term  has becom e an 
increasingly relevant and problematic issue for practitioners. A specific provision on 
modifying concessions incorporates the basic solutions developed in the case law and 
provides a pragmatic solution for dealing with unforeseen circumstances requiring an 
a concession to be modified during its term.  

Better access to the concessions markets  

The proposal provides for a fundamental  improvement economic operators' access to 
the concess ions m arkets.  The provisions are prim arily des igned to in crease the 
transparency and fairness of award  procedu res by res tricting the arbitrarin ess of 
contracting authorities and c ontracting entities' decisions on such issues as prior and 
post-publication, procedural safeguard, selection and award criteria and the deadlines 
imposed on tenderers.  Furtherm ore, they provide for a better acces s to justice in 
order to prevent or to address violations of those provisions.  

Publication in the Official Journal: In o rder to ensu re transparen cy and equ al 
treatment to all economic operators, the present proposal provides for com pulsory 
publication of concession contracts with a value equal to o r gerater than EUR 5 000 
000. This threshold, w hich already applie s to works concessions, has now been 
extended to services concessions taking in to account the public consultations and 
studies carried out by the Commission in preparing this proposal. It is aim ed at 
keeping any additional adm inistrative burden and costs proportionate to the value of 
the contract and at focusing on contracts with a clear cro ss-border in terest.  The 
threshold applies to the va lue of such contracts calcu lated following a m ethodology 
spelled out in the contract. In the case of  services, this valu e reflects th e estimated 
overall value of all services to be pr ovided by the concessionnaire during the whole  
term of the concession.  
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The new rules also define the m inimum scope of information to be given to potential 
tenderers.  

Deadlines: This proposal also sets a minimum deadline for the submission of interest 
in any concession award procedure, am ounting to 52 d ays, as this is c urrently the 
case for public works concessions. It has b een decided to provide for concessions a 
longer deadline than in case of public cont racts, given that c oncession contracts are 
usually more complex. 

Selection and exclusion criteria: The proposal provides for obligations realting to the 
selection cr iteria to be a pplied by  the cont racting author ities or con tracting entities 
when awarding concessions. These rules are less restrictive than sim ilar provisions 
currently applicable to public contr acts. However, they restrict the selection criteria 
to those related to the econom ic, financial and technical capacity of the bidder and 
limit the scope of the acceptable exclusion criteria. 

Award criteria: The proposal provides for an ob ligation to apply objective criteria 
linked to the subject m atter of the c oncession, ensuring com pliance with the 
principles of transparency, non-discrimination and equal treatment, guaranteeing that 
tenders are assessed in  conditions  of eff ective com petition allowing   an overall  
economic advantage fo r the contracting au thority or the contra cting entity to be 
determined. These criteria should preven t arbitrary decisions  by contracting 
authorities and contracting entities and m ust be publishe d in advance and lis ted in 
descending  order of importance. Mem ber States or contracting authorities or 
contracting entities which so wish, m ay also provide for or apply the ‘m ost 
economically advantageous tender’ criterion for the award of concessions. 

Procedural guarantees: Unlike the Public Procurem ent Directives, the proposed 
rules do not contain a fixed catalogue of award procedures. This solution allows 
contracting authorities and c ontracting entities to f ollow more flexible procedures 
when awarding concessions notably re flecting national legal traditions and 
permitting the award process to be organised in the most efficient way. However, the 
proposal establishes a num ber of clear pro cedural safeguards to be applied to the 
award of concessions notably during negotia tions. These safeguards aim  at ensuring 
that the process is fair and transparent.. 

Remedies: This proposal provides for an extensi on of the scope of application of the 
Remedies Directives (Directives 89/ 665/EEC and 92/13/EC, as am ended b y 
Directive 2007/66/EC) to all concession contracts above th e threshold in order to 
guarantee effective channels for challenging the award decision in  court and provide 
minimal judicial standards which have to be  observed by contra cting authorities or  
entities.  
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2011/0437 (COD) 

Proposal for a 

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on the award of concession contracts 

(Text with EEA relevance) 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the T reaty on the Functioning of the European Union, and in particular 
Article 53 (1), Article 62 and Article 114 thereof, 

Having regard to the proposal from the European Commission, 

After transmission of the draft legislative act to the national Parliaments, 

Having regard to the opinion of the European Economic and Social Committee2,  

Having regard to the opinion of the Committee of the Regions3,  

Acting in accordance with the ordinary legislative procedure, 

Whereas: 

(1) The absence of clear rules at Union level governing the award of concession contracts 
gives ris e to  lega l unc ertainty and  to obsta cles to th e free provisi on of services and 
causes distortions in the functioning of th e Internal Market. As  a result, econom ic 
operators, in particular Sm all and Medium Enterprises (SMEs), are being deprived of 
their rig hts within th e Inte rnal Ma rket and m iss out on im portant business  
opportunities, while public authorities m ay not  find the best use of public m oney so 
that EU citizens benef it f rom quality serv ices at best pr ices. An adequate legal 
framework for the award of concessi ons would ensure effective and non-
discriminatory access to the m arket to  all U nion econom ic operators and legal 
certainty, favouring public invest ments in infrastructures and strategic services to th e 
citizen. 

(2) Public procurement plays a key role in the Europe 2020 strategy4 as one of the market-
based instrum ents to be used to achieve a sm art, sus tainable and inclu sive growth  
while ensuring the most efficient use of public funds. The award of works concessions 

                                                 
2 OJ C , , p. . 
3 OJ C , , p. . 
4 COM(2010) 2020 final, 3.3-2010. 
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is presently subject to basic rules of Directive 2004/18/EC of the European Parliament 
and of the Council of 31 March 2004 on the coordination of procedures for the award 
of public w orks contracts, public supply c ontracts and public serv ice contracts while 
the award of services  conces sions with  a cross-border interest is s ubject to  th e 
principles of the Treaty, and in particular  the principle of free  m ovement of goods , 
freedom of establishement and freedom to provide services as well as to the principles 
deriving therefrom  such as equal treatm ent, non-discrim ination, m utual recognition, 
proportionality and transparency. There is a risk of legal uncertainty related to 
different interpretations of th e principles of th e Treaty by  na tional l egislators and of  
wide disparities among the legislations of di fferent Member States. Such risk has been 
confirmed by the extensive case law of the Court of Justice of the European Union but 
which has only partially addr essed certain  aspects  of the award o f concessio n 
contracts. Hence, a uniform concretisation of the Treaty principles acro ss all Member 
States and the elimination of discrepancies in their understanding following therefrom 
is necessary at the Union level in order to elim inate persisting distortions of the 
Internal Market.  

(3) This Directive should not in any way affect  the freedom  of Me mber States or public 
authorities to decide on the direct provision of works or services to the public or on the 
outsourcing of such provision to third part ies. Mem ber States or public authorities 
should remain free to define the characteristics of the service to be provided, including 
any conditions regarding the qua lity or price of the servi ces, in order to pursue their 
public policy objectives 

(4) For concessions above a certain value, it is appropriate to provide for a m inimum 
coordination of national procedures for the award of such contracts based on  
principles o f the Treaty so as to gua rantee the opening-up of concessions to 
competition and adequate legal certainty. Those coordinating  provisions should not go 
beyond what is necessary in order to achie ve the aforementioned objectives. However, 
Member States should be allowed to  complete and develop further those provisions if  
they find it appropriate notably to better ensure compliance with the principles above.    

(5) Certain coordination provisions  should also be introduced for the award o f works and 
services concessions awarded in the wate r, energy, transport and postal services 
sectors gi ven t hat na tional a uthorities may influence the behaviour of entities  
operating in those secto rs and tak ing into account the clo sed nature of the m arkets in 
which they operate, due to the existence of  special or exclusive rights granted by the 
Member States con cerning the su pply to, provision or operation of networks for 
providing the services concerned.  

(6)  Concessions are con tracts for pecuniary interest concluded between one or m ore 
economic operators and one or m ore contracting authorities or en tities and having as 
their object the acquisition of works or se rvices where th e consideration consists , 
normally, in the right to exploit the works or services th at are th e subject of th e 
contract. Th e execu tion of these  works or se rvices are su bject to  specific b inding 
obligations defined by the contracting authority or entity whic h are  leg ally 
enforceable. By contrast, certain State acts su ch as authorisations or licen ces whereby 
the State or a public authority establishe s the conditions for the exercise of an 
economic a ctivity, should not qualify as c oncessions. The sam e applies to certain 
agreements having as their ob ject the right of an econom ic operator to e xploit certain 
public domains or resources, such as la nd lease contracts whereby  the State or 
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contracting authority or entity establishes only general conditions for their use without 
acquiring specific works or services.  

(7) Difficulties related to the interp retation of  the concepts of concession and public 
contract have been source of continued legal uncertainty among stakeholders and have 
given rise to num erous judgments of the C ourt of Justice of th e European Union on 
this subject. Therefore, the definition of concession should be clarified, in particular 
by ref erring to th e con cept of  sub stantial operating risk. The m ain feature of a 
concession, the right to exploit the works or services, always implies the transfer to the 
concessionaire of an economic risk involving the possibility that it  will not recoup the  
investments made and the cost s incurred in operating the wo rks or services awarded. 
The application of specific rules governi ng the award of conce ssions would not be 
justified if the contracting authority or ent ity relieved the c ontractor of  any potential 
loss, by guaranteeing a m inimal revenue, eq ual or high er to th e c osts tha t th e 
contractor has to  incur in relation with th e performance of the contract. At the sam e 
time it should be m ade clear that certain arrangements which are fully paid by a  
contracting authority or  a contrac ting entity sh ould qualify as concess ions where the 
recoupement of the investem ents and cost s incurred by the operator for execution the 
work or provididng the service depends on the actual demand for or the availability of 
the service or asset. 

(8) Where sector specific regulation provides for a guarantee to the concessionaire on 
breaking even on investm ents and costs in curred for operating the contract, such 
contract should not qualify as a concession within the meaning of this Directive.  

(9) The notion of special or exclusive rights is cen tral to the definition of the scope of thi s 
Directive, since entities which are neither c ontracting entities pursuant to Article 4 (1) 
(1) nor public undertakings are subject to its provisions only to the extent that they 
exercise on e of the activitie s covered on the basis of such  righ ts. I t is the refore 
appropriate to cla rify th at righ ts which have been granted by m eans of a procedure 
based on objective criteria, notably pursuan t to Union legislation, and for which 
adequate publicity has been ensu red do not constitute spec ial or exclu sive righ ts for 
the purposes of this Directiv e. This legislation should in clude Directive 98/30/EC of 
the European Parliam ent and of the C ouncil of 22 June 1998 concerning comm on 
rules f or th e intern al m arket in natura l gas 5, Directive 96/92/EC of the European 
Parliament and of the Council of 19 Decem ber 1996 concerning common rules for the 
internal market in electricity6, Directive 97/67/E C of the Eu ropean Parliament and of 
the Council of 15 Decem ber 1997 on comm on rules for the developm ent of the 
internal m arket of  Community postal serv ices and the improvem ent of  quality of 
service7, Directive 94/22/EC of the European Parliament and of the Council of 20 May 
1994 on the conditions for granting and usin g authorisations for the prospection, 
exploration and production of hydrocarbons8 and Regulation (EC) No 1370/2007of the 
European P arliament and of the Counc il of 23 October 2007 on public passenger 
transport services by rail and by road and repealing Council Regulations (EE C) 
Nos 1191/69 and 1107/709. The increasingly diverse form s of public action m ade it 

                                                 
5 OJ L 204, 21.7.1998, p. 1 
6 OJ L 27, 30.1.1997, p. 20. 
7 OJ L 15, 21.1.1998, p. 14. 
8 OJ L 164, 30.6.1994, p. 3. 
9 OJ L 315, 3.12.2007, p. 1. 
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necessary to define more clearly the notion of procurement itself. The Union rules on 
concessions refer to the acqui sition of works or services for a consideration consisting 
in exploitation of those wo rks or services. T he notion of acquisition should be  
understood broadly in the sense of obtaining th e benefits of the works or services in 
question not requiring in all cases a transfer of ownership to contracting authorities or 
contracting entities. F urthermore, the m ere financing of an activity, which is 
frequently linked to the obligation to reim burse the am ounts received where they are 
not used for the purposes intended, does not usually fall under this Directive.  

(10) It has also proven necessary  to clarify what should be  understood as a single  
procurement, with the effect that th e aggregate value of all concessions concluded for 
the purpose of this procurem ent has to be taken into account w ith regard to the  
thresholds of this Directive, and that the procurement should be advertised as a whole, 
possibly split into lots. The concept of si ngle procurement encompasses all supplies, 
works and services needed to carry out a particular project. Indications for the 
existence of one single project can for inst ance consist in overall prior planning and 
conception by the contr acting authority, the fact that the different elem ents purchased 
fulfil a single econom ic and technical function  or that they are otherwise logically 
interlinked. 

(11) To ensure  a  rea l open ing up of  the  m arket and  a f air ba lance in  the  a pplication of 
concession award rules in the water, energy, transport and post al services sectors it is 
necessary for the entities covered to be identified on a basis other than their legal 
status. It should be ensured, th erefore, that the equal treat ment of contracting entities 
operating in the public sector and those operating in the private sector is not 
prejudiced. It is also necessary to ensure , in keeping with Artic le 345 of the Treaty, 
that the rules governing the system  of prope rty ownership in Mem ber States are not  
prejudiced. 

(12) Concessions may be awarded by contracti ng en tities f or the  pur pose of m eeting the  
requirements of several activities, possibly su bject to different legal regimes. It should 
be clarif ied that the  legal regime applicable to a  single concession intended to cover 
several activities should be subject to the rules applicable to the activity for which it is 
principally intended. D etermination of  the activity f or which the co ncession is  
principally intended m ay be based on an analysis of the requirem ents which the  
specific concession must meet, carried out by the contracting entity for the purposes of 
estimating the concession value and drawi ng up the concession award docum ents. In 
certain cases, it m ight be objec tively impossible to de termine for which activ ity the 
concession is principally in tended. The rules applicable  to such cases should be  
indicated.  

(13) It is app ropriate to exclude fro m the sc ope of this Directive certain serv ices 
concessions awarded to an economic operator which is itself a contracting authority or 
a contracting entity on the basis of an excl usive right which that operator enjoys under 
published national law or administrative act and which has been granted in accordance 
with the Treaty and Union sectoral leg islation concerning the m anagement of 
networks in frastructure rela ted to  the ac tivities se t out in annex III, s ince s uch 
exclusive right m akes it im possible to f ollow a com petitive procedure for the awar d. 
By way of derogation and wit hout prejudice to the legal co nsequences of the general 
exclusion from  the sco pe of this Directive,  concessions as defi ned in article 8 (1) 
should be subject to the obligation to publish a conce ssion award notice in view of 
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ensuring basic transparency unless the conditi ons of such transparency are provided 
for  in sectoral legislation. 

(14) It is app ropriate to  exclude certain  serv ice an d works co ncessions awarded to an 
undertakings affiliated to contracting enti ties, having as  its  prin cipal activ ity the  
provision of  such services or works to th e group of which it is part, rather tha n 
offering them on the market. It is also appropriate to exclude certain service and works 
concessions awarded by a cont racting entity to  a join t venture which is for med by a 
number of contracting entities for the purpose of carrying out activities covered by this 
Directive and of which that entity is part. Ho wever, it is appropriate to ensure that this 
exclusion does not giv e rise to d istortions of  com petition to the benef it of  the 
undertakings or joint v entures that are aff iliated with the contracting  entities ; it is  
appropriate to provide a suitab le se t of  rules,  in  particu lar a s rega rds th e m aximum 
limits within which the undertakings m ay obt ain a part of their turnover from  the 
market and above which they would lose th e possibility of being awarded concessions 
without calls for com petition, the com position of joint ventures and th e stability o f 
links between those joint ve ntures and the co ntracting en tities of  which they ar e 
composed. 

(15) This Directive should not apply to conce ssions awarded by cont racting entities and 
intended to perm it the perform ance of an ac tivity referred to in Annex III if, in the  
Member State in which this activity is carried out, it is d irectly exposed to competition 
on m arkets to which access  is  n ot lim ited, as es tablished followin g a pro cedure 
provided for to this  purpose in  accordance with Art. 27 and  28 of Directive [current 
2004/17/EC]. This procedure should provide le gal certainty for the entities concerned, 
as well as an appropriate decision-making process, ensu ring, within short time limits, 
uniform application of Union law in this area. 

(16) This Directive does not apply to the con cession award c arried out by international  
organisations on their own behalf and for their own account. There is, however, a need 
to clarify to which exten t it is appro priate to apply this Directive to concession award 
governed by specific international rules.  

(17) There is considerable lega l uncertainty as to how fa r cooperation between public 
authorities should be covered by concession aw ard rules. The relevant case-law of the 
Court of Justice of the European Union is  interpreted differently between Member 
States and even between contra cting author ities or ce rtain contracting entitie s. I t is 
therefore necessary  to clar ify in what cases concessi ons concluded between such 
authorities a re not sub ject to the ap plication of public concession award rules. Such 
clarification should be guided by the principles  set out in the relevant case-law of the 
Court of  Ju stice. The s ole f act tha t bot h p arties to an ag reement are them selves 
contracting authorities or contracting entities under Art. 4 (1) (1) does not as such rule  
out the application of concession award rules. However, the application of concession 
award rules should not interfere with the fr eedom of public author ities to decide how 
to organise the way they ca rry out their public service tasks. Conc essions awarded to 
controlled entities or cooperation for the join t execution of the public  service tasks of 
the participating contracting authorities or entities should therefore be exempted from 
the application of the rules if  the conditions se t out in this Directive are f ulfilled. This 
Directive should aim  to ensu re that any exem pted public-public cooperation does not 
cause a  dis tortion of  co mpetition in  relation  to priva te econ omic opera tors. Neith er 
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should the participation of a contracting authority as a tenderer in a procedure for the  
award of a public contract cause any distortion of competition. 

(18) In order to ensure adequate advertisem ent of works and services concessions above a  
certain value awarded by cont racting entities and by the c ontracting author ities, the 
award of such contracts should b e preced ed by the compulsory pub lication of a  
concession notice in the O fficial Journal of the European Union. The thresholds  
should reflect the clear cros s-border interest of conce ssions to econom ic operators 
located in other Member States. To calcu late the value of a services concession, 
account m ust be taken of the estim ated valu e of all services to  be provided by the 
concessionaire from the point of view of a potential tenderer. 

(19) In view of the detrim ental effects on competition, awarding concessions without prior 
publication should only be perm itted in very exceptional circu mstances. This  
exception should be limited to cases where it is clear from the outset that a publication 
would not trigger m ore com petition, notably  because the re is  objec tively only o ne 
economic operator who can perform the c oncession. Only situations of objective 
exclusivity can justify the aw ard of a concession without publication to an econom ic 
operator, w here the situation  of  ex clusivity has not b een create d by the contracting 
authority or contracting entity itself  in view of the future aw ard procedure, and where 
there are no adequate substitutes, the av ailability of which should be assessed 
thoroughly.  

(20) A review of so-called prioritary and non-prio ritary services (‘A’ and ‘B’ services) by 
the Comm ission has shown that it is not justif ied to res trict the f ull a pplication o f 
procurement law to a limited group of services. As a result, this Directive should apply 
to a number of services (suc h as catering and w ater distribution services), which both 
showed a potential for cross-border trade.  

(21) In the light of the results of the ev aluation conducted by the Comm ission on the  
reform of  public proc urement rules it is ap propriate to  exclude f rom the f ull 
application of this Directive only those services which have a lim ited cross-border 
dimension, namely the so-calle d services to the person such  as certain social, health 
and educational services. Thes e services are provided within  a particular context that 
varies widely am ongst Member States, due to  different cultural traditions. A specific 
regime should therefore be established for concession for these services which takes 
into account the fact that they are newly regulated. An obligation to publish a prior  
information notice and a concession award notice of any concession with a value equal 
to or g reater than  thr esholds es tablished in th is Dire ctive is an adeq uate way to 
provide information on busine ss opportunities to potential tenderers as well as on the  
number and type of contracts awarded to a ll interested parties. Furthermore, Member 
States should put in  place app ropriate m easures with reference to the award o f 
concession contracts fo r thes e services aimed at ensu ring com pliance with the 
principles of transparency and equal treatm ent of econom ic operators while allowing 
contracting authorities and cont racting entities to take into account the specificities of 
the services in question. Member States should ensure that contracting authorities and 
contracting entities m ay take into account the need to ensure quality, continuity, 
accessibility, availability and comprehensiveness of the servic es, the specific needs of 
different categories of users, the invol vement and empowerm ent of users and 
innovation.  
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(22) Given the  importance of  the cultu ral cont ext and the  sen sitivity of  these se rvices, 
Member States should be given wide discre tion to organ ise the cho ice of the serv ice 
providers in the way they consider most appr opriate. The rules of this Directive do not 
prevent Member States  to apply s pecific qua lity c riteria f or the choice of  servic e 
providers, such as the criteria set out in the voluntary European Quality Framework for 
Social Services of the European Union's Social Protection Committee . Member States 
and/or public authorities re main free to  prov ide thes e s ervices th emselves or to 
organise social services in a way that does not entail the conclusion of concessions, for 
example through the mere financing of su ch services or by granting licences or 
authorisations to all economic operators meeting the conditions established beforehand 
by the contracting au thority or co ntracting en tity, withou t any  lim its or quotas , 
provided such system ensures sufficient adve rtising and complies with  the princip les 
of transparency and non-discrimination. 

(23) In orde r to m ake it possible f or all inte rested operato rs to  subm it applica tions an d 
tenders, contracting authoritie s and contracting entities shoul d be obliged to respect a 
minimum time limit for the receipt of such applications. 

(24) The choice and application of proportional,  non-discrim inatory and fair selection 
criteria to econom ic operato rs is crucial for th eir effective access to the econom ic 
opportunities related to concessi ons. In particular, the possi bility for a candidate to 
rely on th e capacities o f other entities can be  decisive to e nable the pa rticipation o f 
small and m edium sized enterp rises. Therefor e, it is appr opriate to p rovide th at the  
selection criteria shou ld relate exclusively to the t echnical, financial and econom ic 
capacity of operators, should be announced  in the concession notice and cannot 
preclude an econom ic operato r from relying on the capaci ties of other entities, 
regardless of the legal nature of  its links w ith those entities, if  the latte r proves to th e 
contracting authority or entity that it will have at its disposal the necessary resources.  

(25) In order to  ensure transparency and e qual treatm ent, criteria for the award of 
concessions should always com ply with so me general standards. These should be 
disclosed in advance to all pot ential tenderers, be related to the subjec t matter of the 
contract and should not offer to the contr acting authority or contracting entity an 
unrestricted freedom  of choice. They s hould ensure th e possibility  of effectiv e 
competition and be accompanied by requirem ents that allow the inform ation provided 
by the tenderers to be effectively verified. In order to co mply with these stand ards 
while im proving legal certainty, Mem ber St ates m ay provide for the use of t he 
criterion of the most economically advantageous tender.  

(26) Where contracting authorities and contracting entities choose to award a concession to 
the most economically advantageous tender, they should determ ine the economic and 
quality criteria on the basis of which they assess the tenders in order to identify which 
one offers the best value for m oney. The determination of thosese criteria depends on 
the object of the concession since they shoul d allow the level of perform ance offered 
by each ten der to be assessed in th e light of the subject-matter of the concession, as 
defined in the technical specifications and the value for money of eac h tender to be 
measured. 

(27) Concessions are usually l ong term, com plex arrangem ents where the contractor 
assumes responsibilities and risks traditiona lly born by the contracting authorities and 
normally falling within their remit and contracting entities. For this reason, contracting 
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authorities or entities shoul d m aintain a m argin of fl exibility in organising the 
awarding process, involving also  a possibility to negotiate the content of the contract 
with the candidates. However, in order to  ens ure equal treatm ent and transpa rency 
throughout the awarding proce dure, it is appropriate to provide for certain 
requirements as to the s tructure of the aw arding process, incl uding negotiations, the 
dissemination of infor mation and the availab ility of  written re cords. It is a lso 
necessary to provide that the initial te rms of the concession notice should not be 
deviated from, in order to prevent unfair treatment of any potential candidates.  

(28) The technical specifications drawn up by contracting authori ties an d contractin g 
entities need to allow concession award to be opened up to competition. To that end, it 
must be possible to submit tenders that reflect the diversity of technical solutions so as 
to obtain a sufficient level of competition. Consequently, technical specifications 
should be drafted in su ch a way to avoi d artificially narrowing down com petition 
through requirem ents that favour a speci fic econom ic operator by m irroring key 
characteristics of the supplie s, services or wo rks habitually offered by that econom ic 
operator. Drawing up the techn ical spec ifications in term s of  f unctional an d 
performance requirem ents generally allows th is objectiv e to be achiev ed in the be st 
way possible and favours innovation. Where reference is made to a European standard 
or, in the absence thereof, to a nationa l standard, tenders based on equivalent 
arrangements should be considered by contra cting authorities or contracting entities. 
To demonstrate equivalence, tenderers can be required to provide third-party verified 
evidence; however, other appropriate means of proof such as a technical dossier of the 
manufacturer should also be allowed wher e the econom ic operator concerned has no 
access to such certificates or test reports, or no possibility of obtaining them within the 
relevant time limits.  

(29) In technical specifications and in award criteria, contracting authorities and contracting 
entities should be allowed to refer to a sp ecific production process, a specific m ode of 
provision of services, or a sp ecific process for any other stage of the life cycle of a 
product or service, provided that they are linked to the subject-m atter of  the 
concession. In order to better integrate social cons iderations inthe award  of  
concessions, procurers m ay also be allo wed to include , in the a ward criter ia, 
characteristics related to the working c onditions. However, wh ere the c ontracting 
authorities or contracting en tities use the  m ost econom ically advantageous tender, 
such criteria may only relate to the wo rking conditions of the persons directly 
participating in the process of produc tion or provision in question. Those 
characteristics may only concern the protecti on of health of the staff involved in the 
production process or the favouring of social integration of disadvantaged persons or 
members of vulnerable groups amongst the persons assigned to perform ing the 
contract, including acces sibility for persons w ith disabilities. In this  case, any award 
criteria which include those chara cteristics sh ould in any event remain lim ited to  
characteristics that have imm ediate consequences on staff mem bers in their working 
environment. They should be applied in accordance with  Directive 96/71/EC of the 
European Parliament and of the Council of 16 December 1996 concerning the posting 
of workers in the fram ework of the provision of services 10 and in a way t hat does not 
discriminate directly or indirectly agai nst econom ic operators from  other Member 
States or from third countries parties to the Agreement or to Free Trade Agreements to 
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which the Union is party. Contracting author ities and contracting entities should, also 
where they use the criterion of the  m ost econom ically advant ageous tender, be 
allowed to use as an award criterion the or ganisation, qualification and experience of 
the staff assigned to perform ing the concessi on in questio n, as this may af fect the  
quality of concession performance and, as a result, the economic value of the tender. 

(30) Electronic m eans of i nformation and communication can gre atly sim plify th e 
publication of contracts  and increas e the effi ciency and transparency o f concessio n 
award processes. They should becom e th e standard m eans of communication and 
information exchange in  concess ion awar d procedures. The use of electronic m eans 
also leads to tim e savi ngs. As a r esult, provision should be m ade for reducing the 
minimum periods where electronic m eans are used, subject, howev er, to the condition 
that they are com patible with the specifi c mode of trans mission envisaged at Union 
level. Moreover, electronic m eans of information and communication including 
adequate functionalities can enable contrac ting authorities and c ontracting entities to 
prevent, detect and correct errors that occur during procurement procedures. 

(31) Contracting authorities and c ontracting entities f rom different Mem ber States m ay be 
interested in cooperating and in awarding jointly public conc essions in order to take 
the best ben efit of internal m arket potential  in term s of econom ies of scale and ris k-
benefit sharing, notably for innovative projects involving a greater amount of risk than 
reasonably supportable by a si ngle contracting authority  or contracting entity. 
Therefore new rules on cross-border joint concession award designating the applicable 
law should  be es tablished in  order to faci litate setting  up  cross -border jo int public  
concession award. In addition, contracting au thorities and contracting entities from 
different Mem ber States m ay set up joint legal bodies established under national or 
Union law. Specific rules shoul d be established for such form of joint concession 
award. 

(32) The laws, regulations and collective agreements, at both national and European Union 
level, which are in force in the areas of employment conditions and safety at work 
should apply during perfor mance of a concessio n, providing that such  rules, and their 
application, comply with Union law. In cr oss-border situations, where workers from  
one Mem ber State pro vide serv ices in another Mem ber State for the purpose of 
performing a concession, Directive 96/71/EC of the European Parliam ent and of the  
Council of 16 Dece mber 1996 concerning the po sting of workers in the fram ework of 
the provision of services11 lays down the minimum conditions which must be observed 
by the host country in respect of such posted workers. 

(33) Concessions should not be awarded to econom ic operators that have participated in a 
criminal organisation or have been found guilty of corruption, fraud to the detriment of 
the Union’s financial interests or m oney laundering. Non-payment of taxes or social 
security contributions should also be sanctioned by mandatory exclusion at the level of 
the Union. Furtherm ore, contracting author ities and contracting entities should be 
given the possibility to exclude candidates or  tenderers for serious violations of Union 
or national law aim ed at the protection of public interests compatible with the  Treaty 
or where the economic operator has shown signi ficant or persistent deficiencies in the 
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performance of a prior concession or conce ssions of  a sim ilar natu re with the sam e 
contracting authority or contracting entity. 

(34) It is necessary to clarif y the conditions under which m odifications of a concession 
during its execution require a new award proc edure, taking into account the relevant  
case-law of the Court of Justice of the European Union. A new award procedure is 
required in case of material changes to the initial concession, dem onstrating the  
intention of the parties to renegotiate essent ial terms or conditions of that concession. 
This is notably the case if the am ended conditions would have had an influence on the  
outcome of the procedure, had they been part  of the in itial procedure. An exceptional 
and temporary extension of the term  of the concession strictly aim ed at ensuring  the 
continuity of the provision of the servic e pending the award of a new concession 
should not normally qualify as a material change to the initial concession. 

(35) Contracting autho rities and con tracting entities can be faced with ex ternal 
circumstances that they could not foresee when they awarded the concession. In this  
case, a certain deg ree of fl exibility is ne eded to ad apt the conces sion to  the se 
circumstances without a new award procedur e. The notion of circumstances that a  
diligent con tracting au thority or co ntracting en tity cou ld not f oresee r efers to tho se 
circumstances which could not be predic ted despite reasonably diligent preparation of 
the initial award by the contracting authority or contracting entity, taking into account 
its available means, the nature and characteristics of the specific project, good practice 
in the field in question and the need to en sure an appropriate relationship between the 
resources spent in preparing the award and its foreseeab le value. However, this cannot 
apply in cases where a modification results in an alteration of the na ture of the overall 
procurement, for instance by replacing the wo rks, supplies or services to be procured 
by something different or by fundamentally changing the type of procurement since, in 
such a situation, a hypothetical influence on the outcome may be assumed. 

(36) In line with the p rinciples of equal treatment and transparency, the successful tenderer 
should not be replaced by another econo mic operator without reopening the 
concession to com petition. However, the successful tenderer perform ing t he 
concession m ay undergo certain structural changes during the perform ance of the 
concession, such as p urely intern al re organisations, m ergers and acquisitions or 
insolvency or be substituted on the basis of  a contractual clause known to all tenderers 
and in  lin e with th e pr inciples of  e qual tr eatment and  tran sparency. S uch structu ral 
changes sho uld not auto matically re quire new award procedures for all concessions 
performed by that undertaking. 

(37) Contracting authorities or c ontracting entities should have the possibility to provide 
for modifications to a concession in the c oncession contract itself, by way of review 
clauses which should not give them unlim ited discretion. This Directive should 
therefore set out to  what ex tent modificat ions m ay be provided for in th e in itial 
concession. 

(38) In order to adapt to rapid technical and economic devel opments, the power to adop t 
acts in accordance with Artic le 290 of the Treaty should be delegated to the 
Commission in respect of a number of non-essential elements of this Directive. In fact, 
the technical details and charact eristics of the devices for electronic receipt should be 
kept up to date with technol ogical developments and adm inistrative needs; it is also  
necessary to  em power the Comm ission to make m andatory technical standards for  
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electronic communication to ensure the interoperability of technical formats, processes 
and messaging in concession award procedur es conducted using electronic m eans of 
communication taking into account technolog ical developm ents and adm inistrative 
needs. Furtherm ore, the list of  le gislative acts of the Union establishing common 
methodologies for the calculation of life-cy cle costs should be quickly adapted to 
incorporate the m easures adopted on a sectoral basis. In or der to satisfy these needs, 
the Comm ission should be em powered to keep  the list of legisl ative acts including 
LCC methodologies up-to date. 

(39) In order to ensure adequate  judicial protection of candi dates and  te nderers in the 
concession award procedures, as well as to make effective the enforcement of the rules 
of this Directive and of the Treaty principles, Counc il Directive 89/665/EEC on the 
coordination of the law s, regulations and administrative provisi ons r elating to  th e 
application of review procedures to th e award of public supply and public works 
contracts12 and Council Directive 92/13/EEC coor dinating the laws, regulations and  
administrative provisions relating to the application of Community rules on the 
procurement procedures  of entities  opera ting in the water, energy, transport and 
telecommunications sectors13 should also apply to services concessions and to works 
concessions awarded by both contracting authorities and cont racting entities.  
Directives 89/665/EEC and 92/13/EEC should, therefore, be amended accordingly. 

(40) The processing of personal data pursuant to this Directive should be governed by 
Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 
on the protection of individuals with regard to the processing of personal data and on 
the free movement of such data14.  

(41) The law of the Union on public procurm ent requires Member States to consistently 
and systematically monitor the implementation and functioning of those rules in order 
to ensure th e efficient and uniform  application of Union law. Hence, where Member 
States designate a single national authorit y in charge of monitoring, implem entation 
and control of public procurem ent, that au thority may have the sam e responsibilities 
regarding concessions. A single body with overarching tasks should ensure an 
overview of main difficulties in implem entation and suggest appropr iate remedies to 
more structural problem s. That b ody m ay also provide immediate feedback on the 
functioning of policy and poten tial weaknesse s in n ational leg islation and pra ctice, 
thus contr ibuting to the  quick iden tification of solutions and the im provement of 
concession award procedures. 

(42) It is of particular im portance that the Co mmission carry out appropriate consultations 
during its preparatory work, including at  expert level. The Comm ission, when 
preparing and drawing-up dele gated acts, should ensure  a sim ultaneous, tim ely and 
appropriate transm ission of relevant docum ents to  the  European P arliament and  
Council. 

(43) In order to ensure uniform  conditions f or the im plementation of  this Directive; the  
procedure for drawing up and transm ission of notices and for sending and publishing 
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data referred to in Ann exes IV to VI, th e amendment of the threshold s implementing 
powers should be conferred on the Comm ission. Those powers should be exercised in 
accordance with Regulation (EU) 182/2011 of the European Parliam ent and of the 
Council of 16 February 2011 la ying down the rules and gene ral principles concerning 
mechanisms for control by the Mem ber States of the Comm ission's exercis e of 
implementing powers 15. The advisory procedure should be used for the adoption of  
implementing acts, which do not have any im pact either f rom the f inancial po int of 
views or on the nature and scope of obligati ons stemming from this Directive. On the 
contrary, th ese acts ch aracterised by a m ere adm inistrative purpose and serve to 
facilitate the application of the rules set by this Directive. 

(44) In acco rdance with th e Joint Political De claration of Mem ber States and th e 
Commission on explanatory docum ents of [dat e], Member States have u ndertaken to 
accompany, in justified cases, the no tification of their transposition measures with one 
or more documents explaining the relationship between the components of a Directive 
and the corresponding p arts of natio nal transposition instruments. With regard to th is 
Directive, the legislator considers the transmission of such documents to be justified, 

HAVE ADOPTED THIS DIRECTIVE:  
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TITLE I 
DEFINITIONS, GENERAL PRINCIPLES AND SCOPE 

CHAPTER I 
Definitions, general principles and scope 

SECTION I 
DEFINITIONS AND SCOPE  

Article 1 
Subject-matter and scope 

1. This Direc tive estab lishes rules on the pr ocedures for procurem ent by contracting 
authorities and by contracting entities with  res pect to con cessions whose valu e is 
estimated to be not less than the thresholds laid down in Article 5. 

2. This Direc tive applie s to the acquisition of works or services, including supplies 
which are incidental to the subject m atter of a concession, from  economic operators 
chosen by either of the following: 

a) Contracting authorities whether or not the works or services including the 
related supplies, are intended for a public purpose; 

b) Contracting entities provided that the works or services includ ing th e 
related supp lies, a re intended f or the pursuit of  one of  the activ ities 
referred to in Annex III. 

Article 2 
Definitions 

1. For the purposes of this Directive the following definitions shall apply:  

(1) 'concessions' m eans public works concessi ons, works concessions or services 
concessions.  

(2) a ' public works conces sion' m eans a contra ct for pecuniary interest concluded in 
writing between one or m ore econom ic ope rators and one or m ore contracting 
authorities and having as their object the execution of works, where the consideration 
for the the works to be carried out consists either sole ly in the righ t to exploit th e 
works that are the subject of the contract or in that right together with payment.  

(3) ‘written’ or ‘in writing’ m eans any expression consisting of words or figures which 
can be read, reproduced and subsequently communicated. It may include information 
which is transmitted and stored by electronic means. 
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(4) 'works concession'  m eans a contra ct f or pecuniary intere st conclude d in writin g 
between one or m ore economic operators a nd one or m ore contracting entities and 
having as their ob ject the executio n of wo rks, where the consideratio n for the the 
works to be carried out consists either solely in the right to exploit the works that are 
the subject of the contract or in that right together with payment; 

(5) 'execution of works’ means the execution, or both the design and execution, of works 
related to one of the activities ref erred to in Annex I or of a  work, or the realisation, 
by whatever m eans, of a work correspondi ng to the requirem ents specified by the 
contracting authority ex ercising a d ecisive influence on the type or design of the 
work.  

(6) ‘work’ means the outcom e of building or civil engineering works taken as a whole  
which is sufficient in itself to fulfil an economic or technical function. 

(7) 'services co ncession' means a con tract for pecuniary interest concluded in writing 
between one or m ore economic operators and one or more contracting authorities or 
contracting entities and having  as their object the prov ision of services other than 
those referred to in points 2 and 4 where th e consideratio n for the services to be 
provided consists either solely in th e right to exploit the services that are subject of 
the contract or in that right together with payment. 

(8) 'candidate’ m eans an e conomic operator th at has sought an invitation or has been 
invited to take part in a concession award procedure ; 

(9) 'concessionaire’ means an economic operator which has been awarded a concession. 

(10) "economic operator’ means any natural or legal person, or public entity, or a group of 
such persons and/or entities which offe rs the execution of  works and/or a work, 
supplies or services on the market. 

(11) 'tenderer’ means an economic operator that has submitted a tender  

(12) ‘electronic means’ means using electron ic equipment for t he processing (including 
digital compression) and storage of data which is transmitted, conveyed and received 
by wire, by radio, by optical means or by other electromagnetic means. 

(13) 'concession docum ents’ m eans all docum ents produced or refe rred to by the 
contracting author ity or contracting entity to describe or determ ine elements of the  
procurement or the procedure, includi ng th e contract notice, th e technical 
specifications, proposed conditions of cont ract, form ats for the presentation of 
documents by candidates and tenderers, information on generally applicable 
obligations and any additional documents. 

(14) ‘life cycle’ m eans all consecutive and/or  interlinked stages , including production, 
transport, use and m aintenance, throughout the existence of a product or a works or 
the provision of a service, from raw material acquisition or generation of resources to 
disposal, clearance and finalisation. 

2. The right to exploit the work s or services as referred to  in points 2, 4 and 7 of the 
first pa ragraph shall impliy the transf er to the concess ionaire of the substan tial 
operating risk. The concessi onaire shall be  deem ed to assum e the substan tial 
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operating risk where it is not guaranteed to recoup the investments made or the costs 
incurred in operating th e works or the service s which are the subject- matter of  the 
concession. 

That economic risk may consist in either of the following: 

(a) the r isk r elated to the  use of  the works or th e dem and for the  
provision of the service; or 

(b) the risk related to the a vailability of the inf rastructure provided by 
the concessionaire or used for the provision of services to users.  

Article 3 
Contracting authorities 

1. For the purposes of this Directive ‘Contrac ting authoritie s’ are State, regional or 
local authorities, bodies governed by public law, associations formed by one or more 
such authorities or one or more such bodies governed by public law, other than those 
awarding a concession for the purpose of pur suing an activity as refrred to in Annex 
III.. 

2. 'Regional authorities’ include  all authorities of the adm inistrative units falling under 
NUTS 1 and 2, as referred to by Regulati on No. (EC) 1059/2003 of t he European 
Parliament and of the Council16. 

3. 'Local auth orities’ in clude all au thorities of th e adm inistrative units falling  under 
NUTS 3 and s maller adm inistrative units , as referred to by Regulation No. 
1059/2003. 

4. 'Bodies governed by public law’ m eans bodies that ha ve all of the following 
characteristics: 

(a) they are established for or have th e specific purpose of meeting needs in 
the general interest, not having an industrial or commercial character;  

(b) they have legal personality;  

(c) they are financed, for the m ost pa rt, by the State, regio nal or lo cal 
authorities, or other b odies governed by public law; or subject to 
management supervision by those bodi es; or have an adm inistrative, 
managerial or supervisory board, more  than half of whose m embers are 
appointed by the State, regional or local authorities, or by other bodies 
governed by public law. 

For the purpose of poi nt (a) of the first subparagraph, a body which operates in  
normal market conditions, aims to make a profit, and bear s the losses resulting from 
the exercise of its activ ity, it does not have the purpose of m eeting needs in the 
general interest, not having an industrial or commercial character. 

                                                 
16 OJ L 154, 21.6.2003, p. 1 
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Article 4 
Contracting entities  

1. For the purposes of this Directive , "Contracting entities" are one of the following: 

(1) state, regional or local authorit ies, bodies governed by public law, 
associations formed by one or m ore such authorities or one or m ore such 
bodies governed by public law as defined in paragraphs 2-4 of Article 3.  

(2) public undertakings as defined in paragraph 2 of this Article;  

(3) entities which are not c ontracting authorities or  public undertakings, 
operating on the basis of special or exclusive rights granted by a  
competent authority of a Member State  

when they  award a concession for the purpos e of pursuing one of the activities as  
referred to in Annex III. 

2. A ‘public undertaking’ is any undertaking over which the contracting authorities may 
exercise directly or indirectly a dominant influence by virtue of their ownership of it, 
their financial participation therein, or the rules which govern it. 

A dom inant influence on the part of the contracting autho rities sh all b e presum ed 
when these authorities, directly or indirectly, in relation to an undertaking: 

(a) hold the majority of the undertaking's subscribed capital, or 

(b) control the  m ajority o f the votes  atta ching to shares is sued by th e 
undertaking, or 

(c) can appoint m ore than half of the undertaking' s adm inistrative, 
management or supervisory body. 

3. ‘Special or exclus ive rights’ m ean right s g ranted by a co mpetent authority of a 
Member State by way of any legislative, regulatory or adm inistrative provision the 
effect of  which is to limit the ex ercise of  activities defined in Annex III to one or  
more entities, and which substantially affect s the ability of  other entities to carry out 
such activity. 

Rights which have been granted by means of a procedure in which adequate publicity 
has been en sured and where the g ranting of those rights wa s based on objective 
criteria shall not constitute "special or ex clusive rights" within the m eaning of  this 
Directive. Such procedure includes: 

 (a) procurement procedures with a pr ior call f or competition in  conformity 
with Directive [2004/18/EC or 2004/17/EC] or this Directive 
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(b) procedures pursuant to other legislative acts of the Union, listed in Annex 
XI, ensurin g adequate prior tran sparency for granting authorisations on 
the basis of objective criteria. 

The Comm ission shall be em powered to a dopt delegated acts in  acco rdance with 
Article 46 to modify the list of the Union legis lative acts set out in Annex XI where, 
due to the adoption of new Union legislati on or repeal of Union legislation, such 
modification proves necessary. 

Article 5 
Thresholds 

1. This Directive shall apply to the following concessions the value of which is equal to 
or greater than EUR 5 000 000:  

(a) concessions concluded by contracting entities for the pursuit of one of the 
activities referred to in Annex III;  

(b) concessions concluded by contracting authorities.  

2. Services concessions the va lue of which is eq ual to or greater than E UR 2 500 000 
but lower than EUR 5 000 000 othe r than social services an d other specific services 
shall be subject to the obligation to publish a concession award notice in  accordance 
with Articles 27 and 28. 

Article 6 
Methods for calculating the estimated value of concessions  

1. The calculation of the estim ated value of a con cession shall be  based  on the  to tal 
amount payable, net of  VAT, as estim ated by the contracting authority or the 
contracting entity, including any form of option and any extension of the duration of 
the concession.  

2. The estimated value of a concession shall be calculated as the value of an  entirety of 
works or services, even if purchased thr ough different contracts, where the contracts  
are part of one single project. Indications  for the existence of one single project 
consist in overall prior planning and c onception by the contracting authority or 
contracting entity, th e f act tha t th e di fferent elem ents purchased fulfil a single 
economic and technical function or that they are otherwise logically interlinked. 

Where the contracting author ity or  the contra cting en tity provides f or prizes or 
payments to candidates or tenderers it sha ll take them into account when calculating 
the estimated value of the concession. 

3. The choice of the m ethod used to calculate the estimated value of a concession shall 
not be m ade with the intention of excludi ng it from  the sc ope of this Directive. A 
works project or an entirety of services shall not be subdivided with the effect of 
preventing it from  falling within the scope of this  Dire ctive, un less justif ied by  
objective reasons. 
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4. This estimate shall be valid at the moment at which the conc ession notice is sent, or, 
in cases where such no tice is not foresee n, at th e moment at which the contra cting 
authority or the contracting entity comm ences the concession award procedure, in 
particular by defining the essential characteristics of the intended concession. 

5. With regard to public w orks concessions and works concessions, calculation of the 
estimated v alue shall take accoun t of both the cost of the works and the total 
estimated value of the supplies and s ervices that are made available to the contractor 
by the con tracting au thorities or entities provided that they are n ecessary for  
executing the works. 

6. Where a proposed work or purchase of se rvices m ay result in  concessions being 
awarded at the sam e time in th e form of se parate lots, acco unt shall be taken of the 
total estimated value of all such lots. 

7. Where the aggregate value of the lots is equal to  or exceeds the threshold laid down 
in Article 5, this Directive shall apply to the awarding of each lot. 

8. Contracting authorities or c ontracting entities may award concessions for individual  
lots without applying the provisions on the award provided for under this Directive, 
provided that the estimated value net of VAT of the lot concerned is less than EUR 1 
million. However, the aggregate value of the lots thus awarded without applying this 
Directive shall not exceed 20% of  the aggrega te value of  all the lots into which th e 
proposed work or the proposed purchase of services has been divided. 

9. The value of services concessions shall be the estimated total value of services to be 
provided by the concessionaire during th e whole duration of the concession, 
calculated in acco rdance with an o bjective methodology which shall b e specified in 
the concession notice or in the concession documents.  

The basis for calculating  the estimated concession value shall, where appropriate, be 
the following: 

(a) for insuran ce serv ices: the pr emium payable and other for ms of 
remuneration; 

(b) for banking and other fi nancial services:  fees, commissions, interest and 
other forms of remuneration; 

(c) for design services: fees, comm ission payable and other form s of 
remuneration; 

10. The value of concessions shall include bot h th e estim ated revenue to be rece ived 
from third parties and the am ounts to be paid by the contracti ng authority or the 
contracting entity. 
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Article 7 
General Principles  

Contracting authorities and contracting entitie s shall treat econom ic operators equally and 
shall act in a transparent and proportionate  way. The design of the concession award 
procedure shall not be made with the objective of excluding it from the scope of this Directive 
or of artificially narrowing competition.  

SECTION II 
EXCLUSIONS 

Article 8 
Exclusions applicable to concessions awarded by contracting authorities and contracting 

entities 

1. This Directive shall not apply to servic es concessions awarded by a contracting 
authority or by a contracting entity to an econo mic operator which is a contracting 
entity or an association of thereof, on th e basis of an exclusive right that econom ic 
operator enjoys pursuant to applicable a nd published national law, regulation or 
administrative provision, and which has been granted in accordance with the Treaty 
and  Union sectoral legislation con cerning the m anagement of networks 
infrastructure related to the activities set out in annex III. 

2. By way of derogation from paragraph 1 of this Article, where sectoral legislation referred to 
in paragraph 1 of this Article does not provid e for secto r specific transparency  
obligations, the requirements of Article 27 (1) and (3) shall apply 

3. This Dir ective sha ll n ot apply  to  c oncessions which the contrac ting authority or a  
contracting entity is  obliged to  awa rd or  organise in accordance with procurem ent 
procedures set out in: 

(a) an inte rnational agr eement concluded in co nformity with the T reaty 
between a Mem ber State and one or more third countries and covering 
works, supplies or s ervices in tended f or the joint im plementation or 
exploitation of a project by the signatory States;  

(b) a concluded international agreem ent relating to the stationing of troops 
and concerning the undertakings of a Member State or a third country; 

(c) the particular procedure of an international organisation. 

(d) where the concessions are fully financed by an international organisation 
or international financing institution. 

All agreem ents referred to in point (a) of the first subparagraph shall be  
communicated to the Comm ission, which m ay consult th e Advisory Comm ittee for 
Public Contracts referred to in Article 48. 

For the purposes of point (d) of the first s ubparagraph, where a concession is co-
financed for a considerable part b y an international organisa tion or international 
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financing in stitution the  parties dec ide on applicable conc ession award  procedure s 
which shall be in conf ormity with the provisions of the Treaty on the Functioning of 
the European Union. 

4. Subject to Article 346 of the Treaty , this Directive shall not apply to the awarding of 
concessions in th e fields of defence and secu rity to the exte nt that the p rotection of 
the essential security interests of  a Mem ber State canno t be guaran teed by the rules  
provided for in this Directive. 

5. This Directive shall not apply to service concessions for: 

(a) the acquisition or rental, by whatev er financial m eans, of land, existing 
buildings or other immovable proper ty or concerning rights thereon; 
however financial service concess ions awarded at the sam e tim e as, 
before or af ter the contract of acqu isition or rental, in whatever form, 
shall be subject to this Directive; 

(b) the acquisition, development, production or co-production of progra mme 
material intended for broadcasting, defined as transm ission and 
distribution using any form  of elect ronic netw ork, that are awarded by 
broadcasters, nor to con cessions for broadcasting time, that are awarded 
to broadcasters;  

(c) arbitration and conciliation services; 

(d) financial services in connection with the issue, s ale, purchase or transfer 
of securities or other financial instrum ents within the m eaning of  
Directive 2004/39/EC of the European Parliam ent and of the Council, 
central bank services and operati ons conducted with the European 
Financial Stability Facility (EFSF);  

(e) em ployment contracts; 

(f) Air transport services based on the grant of an operating licence within 
the meaning of Regulation (EC) 1008/2008 17 of the European Parliam ent  
and of the Council 18; 

(g) Public p assenger tran sport s ervices with in th e m eaning of  Regulation 
(EC) 1370/2007 of the European Parliament  and of the Council.19 

The broadcasting referred to in point (b) of the first paragra ph shall include any 
transmission and distribution using any form of electronic network. 

                                                 
17 Regulation of the European Parliament  and of the Council of 24 September 2008 on common rules for 

the operation of air services in the Community 
18 OJ L 293, 31.10.2008, p. 3.  
19 OJ L 315, 3.12.2007, 
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Article 9 
Specific exclusions in the field of electronic communications 

This Directive shall not apply to concessions  for the principal purpose of per mitting the 
contracting authorities to provide or exploit public comm unications networks or to provide to 
the public one or more electronic communications services. 

For the purposes of this Article: 

(a) ‘public communications network’ means an electronic communications network used 
wholly or m ainly for the provision of el ectronic communications service s available 
to the public which support the tr ansfer of information between network termination 
points; 

(b) 'electronic communications network'  m eans transm ission system s a nd, where 
applicable, switching or routing equipm ent and other resources , including network 
elements which are not active, which pe rmit the conveyance of signals by wire,  
radio, optical or other el ectromagnetic m eans, includi ng satellite networks, fixed 
(circuitand packet-switched, including Internet) and m obile ter restrial networks, 
electricity cable system s, to the extent that they are used for the purpose of 
transmitting signals, networks used f or radio and television broadcasting, and cab le 
television networks, irrespective of the type of information conveyed ; 

(c) a ‘network termination point’ (NTP) m eans the physical point at which a subscriber 
is provided with access to a pub lic communications network; in the case of networks  
involving switching or routing, the NTP is identified by means of a spec ific network 
address, which may be linked to a subscriber number or name; 

(d)  ‘electronic comm unications se rvices’ means a service norm ally provided for 
remuneration which consists wholly or m ainly in the conveyance of signals on 
electronic comm unications networks, incl uding telecommunications services and 
transmission services in networks used  for broadcas ting, but exclu de serv ices 
providing, o r exercising  editorial co ntrol over, content tran smitted using electronic 
communications networks and services; it does not include infor mation society 
services, as defined in Article 1 of Dire ctive 98/34/EC, which do not consist wholly 
or mainly in the conveyance of signals on electronic communications networks. 

Article 10 
Exclusions applicable to concessions awarded by contracting entities 

1. This Directive shall not apply to conce ssions awarded by cont racting entitie s f or 
purposes other than the pursuit of their activities as described in Annex III or for the 
pursuit of such activities in a third country, in conditions  not involving the physical 
use of a network or geographical area within the Union. 

2. Contracting entities shall notify the Comm ission or th e national oversight body at  
their request of any activities which  they regard as excluded . The Comm ission may 
periodically publish in the Official Journal of the European Union for i nformation 
purposes, lists of the categorie s of activities which it consid ers to be covered by this 
exclusion. In so doing, the Commission sh all respect any sensitive commercial 
aspects that the contracting entities may point out when forwarding this information. 



 

EN 33   EN 

Article 11 
Concessions awarded to an affiliated undertaking 

1. For the purposes of this Article, "affiliat ed undertaking" m eans any undertaking the  
annual account of which are consolidated wi th those of the cont racting entity in 
accordance with the requirements of the Seventh Council Directive 83/349/EEC20. 

2. In the cas e of entities  n ot subject to that  Directive, "affiliated undertaking" sh all 
mean any undertaking that : 

(a) may be, directly or indirectly, s ubject to a dom inant influence by the 
contracting entity within the m eaning of the second paragraph of Article 
4 of this Directive; 

(b) may exercise a dominant influence over the contracting entity;  

(c)  in common with the contra cting entity, is s ubject to the dom inant 
influence of another undertaking by virtue of ownership, financial 
participation, or the rules which govern it. 

3. Article 15 notwithstanding and provided tha t the conditions in paragraph  4 are m et, 
this Directive shall not apply to the following concessions: 

(a) concessions awarded by a contracting entity to an affiliated undertaking; 

(b) concessions awarded by a joint ventur e, formed exclusively by a number 
of contracting entities for the purpose of carrying out activities described 
in Annex III, to an undertaking whic h is affiliated with one of those 
contracting entities.  

4. Paragraph 3 shall apply: 

(a) to service concessions provided th at at leas t 80 % of the average to tal 
turnover of the affiliated undertaking w ith respect to services in general 
for the p receding th ree years d erives from the provision of services to 
undertakings with which it is affiliated; 

(b) works concessions provided that at least 80  % of the average total 
turnover of the affiliated undertaking with respect to works in general for  
the p receding three y ears d erives from the provis ion of works to 
undertakings with which it is affiliated. 

5. Where, because of the date on w hich an  affiliated undertaking was created or  
commenced activities, the turnover is not av ailable for the preced ing three years, it  
shall be sufficient for that undertaking to show  that the turnover referred to in points 
(a) or (b)  of paragraph 4   is credible, particularly by means of business projections. 

                                                 
20 OJ L 193, 18.7 .1983, p. 1. D irective as last a mended by D irective 2001/65/EC of  th e Eu ropean 

Parliament and of the Council (OJ L 283, 27.10.2001, p. 28). 
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6. Where more than one u ndertaking affiliated with the  contracting entity provides the 
same or sim ilar services, supplies or work s, the above percenta ges referred to in 
paragraph 4 shall be calculated taking in to account the total turnover deriving 
respectively f rom the provision of  servic es, su pplies or w orks by tho se af filiated 
undertakings. 

Article 12 
Concessions awarded to a joint venture or to a contracting entity forming part of a joint 

venture 

Article 15 notwithstanding, and provided that the joint venture has been set up in order to 
carry out the activity co ncerned over a period o f at leas t three years and that the in strument 
setting up the joint venture stipulates that the contracting entities, which  form it, will be pa rt 
thereof for at least the sam e period, this Dire ctive shall not apply to  concessions awarded by 
any of the following: 

(a) by a joint venture, formed exclusively by a number of contracting entities 
for the pu rpose of ca rrying out ac tivities within  the m eaning of Annex 
III, to one of these contracting entities, or 

(b) by a contracting entity to such a joint venture of which it forms part.  . 

Article 13 
Notification of information by contracting entities 

Contracting entities shall notif y to the Comm ission or the na tional oversight body, at their 
request, the following information regarding the application of paragraphs  2 and 3 of Article 
11 and of Article 12.  

(a) the names of the undertakings or joint ventures concerned, 

(b) the nature and value of the concessions involved, 

(c) proof deemed necessary by the Co mmission or the national oversight  
body that the relationship between th e undertaking or joint venture to 
which the concessions are awarded  and the contrac ting en tity complies 
with the requirements of Articles 11 or 12. 

Article 14 
Exclusion of activities which are directly exposed to competition 

This Directive shall not apply to concessions awarded by contracting entities where, in the 
Member State in which  such concessions are p erformed the activity is  direc tly ex posed to 
competition in accord ance with Artic le 27  a nd 28 of Directive  [replacing  Directive  
2004/17/EC]. 
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Article 15 
Relations between public authorities 

1. A concession awarded by a contracting authority or a contracting entity as referred to 
in paragraph 1 subparagraph 1 of Art icle 4 to another legal person shall fall outside 
the scope of this Directive where the following cumulative conditions are fulfilled: 

a) such an authority or entity exercises over the legal person concerned a control 
which is similar to that which it exercises over its own departments 

b) at le ast 90 % of  the a ctivities of  that legal p erson ar e c arried out f or the  
controlling contracting authority or entity or for other legal persons controlled 
by that contracting authority or entity 

c) there is no private participation in the controlled legal person 

A contracting authority or a contracting entity as r eferred to in paragr aph 1 
subparagraph 1 of Article 4 sh all be deemed to exercise over a legal person a control 
similar to that which it exercis es over its  own departm ents within the m eaning of  
point (a) of the first subparagraph where it exercises a decisive influence over bot h 
strategic objectives and significant decisions of the controlled legal person.  

2. Paragraph 1 also applies where a controlled entity which is a contracting authority or 
contracting entity as referre d to in paragraph 1 subparagr aph 1 of Article 4 awards a  
concession to its controlling entity, or to another legal person controlled by the same 
contracting authority, provided that there is  n o private p articipation in the legal 
person being awarded the public concession. 

3. A contracting authority or a contracting entity as r eferred to in paragr aph 1 
subparagraph 1 of Article 4, which does not  exercise over a legal person control 
within the m eaning of paragraph 1, m ay nevertheless award a concession without 
applying the provisions of th e current Directive to a lega l person which it controls 
jointly with  other such  contra cting aut horities or entities, where the following 
conditions are fulfilled:  

a) the con tracting au thorities or en tities as r eferred to  in paragraph 1 
subparagraph 1 of Article 4 exercise jointly  over the legal person a control 
which is similar to that which it exercises over its own departments.  

b) at le ast 90 % of  the a ctivities of  that legal p erson ar e c arried out f or the  
controlling contra cting author ities or en tities a s ref erred to in p aragraph 1 
subparagraph 1 of Article 4 or other legal persons controlled by the same  
contracting authority or entity; 

c) there is no private participation in the controlled legal person. 

For the purposes of point (a), contracting authorities or e ntities as re ferred to in  
paragraph 1 subparagraph 1 of Article 4 shall be deem ed to jointly control a legal 
person where the following cumulative conditions are fulfilled:    
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(a) the decision-m aking bodies of the c ontrolled legal person are com posed of 
representatives of all participating contracting authorities or contracting entities 
as referred to in paragraph 1 subparagraph 1 of Article 4;  

(b) those contracting authorities or contracting entities as referred to in paragraph 1 
subparagraph 1 of Article 4 ar e able to jointly exert decisive influence over the 
strategic objectives and significant decisions of the controlled legal person;  

(c) the controlled legal person does not pursue an y interests which are d istinct 
from that of the public authorities affiliated to it;  

(d) the controlled legal person does not  draw  any gains other than the 
reimbursement of actual costs from the public contra cts with the contr acting 
authorities. 

4. An agreement concluded between two or m ore contracting authorities or contracting 
entities as referred to in pa ragraph 1 subparagraph 1 of Ar ticle 4 shall not be deemed 
to be a concession within the m eaning of poi nt 1 of paragraph 1 of Article 2 of this 
Directive, where the following cumulative conditions are fulfilled: 

(a) the agreem ent establish es a genu ine co-operation between the pa rticipating 
contracting author ities or entities a imed at carrying out jointly their public 
service tasks and involving mutual rights and obligations of the parties; 

(b) the agreem ent is governed only by c onsiderations relating to the public 
interest; 

(c) the participating contracting authorities or entities shall do not perform on the 
open market more than 10% in term s of turnover of the activities which are  
relevant in the context of the agreement;  

(d) the agreement does not involve financial transfers between the participating 
contracting authorities or  entities, other than those corresponding to the 
reimbursement of actual costs of the works, services or supplies; 

(e) there is no private participation in any of the contracting authorities or entities 
involved.  

5. The absence of private participation referred to  in paragraphs 1 to 4 shall be verified 
at the time of the award of the concession or of the conclusion of the agreement.  

The exceptions provided for in this Article shall cease to apply from the moment any 
private participation takes place, with the effect that ongoing concessions need to be  
opened to competition through regular concession award procedures. 



 

EN 37   EN 

SECTION III 
GENERAL PROVISIONS 

Article 16 
Duration of the concession 

The duration of the concession sh all be lim ited to the tim e estimated to be necessa ry for the 
concessionaire to recoup  the investments m ade in operating th e works or services together 
with a resonable return on invested capital. 

Article 17 
Social and other specific services  

Concessions for social and othe r specific services listed in A nnex X f alling within th e scope 
of this Directive shall be subject to the obligation of paragraph 3 of Art. 26 and of paragraph 1 
of Article 27. 

Article 18 
Mixed  concessions 

1. Contracts which have as thei r object both services and s upplies shall be awarded in 
accordance with  this Directiv e where the main object of the contract in question are 
services and where they  are concess ions within the m eaning of point (1) of the first 
paragraph of Article 2 

2. Concessions which have as th eir object both services within the meaning of Article 
17 and other services shall be  awarded in accordance with the provisions applicable 
to the type  of service that characterises the main object of the contract in question.  

3. In the case of mixed contracts referred to in paragraphs 1 and 2, the main object shall 
be determined by a comparison of the values of the respective services or supplies. 

4. Where contracts have as their object concessions covered by this Directive as well as 
procurement or other elem ents not covere d by it nor by Directives [replacing 
2004/17/EC and Directive 2004/18] or 2009/81/E C, the part of the contract which 
constitutes a concess ion covered  by  this  Directive shall be awarded in  accordan ce 
with this Directive.  However, when the di fferent parts of the contract are objectively 
not separable, the application of this Directive shall be determined on the basis of the 
main subject of that contract. 

5. In the case of concessions subject to this Directive and contracts subject to [Directive 
2004/18/EC or 2004/17/EC] or 2009/81/EC 21, the part of the contract which 
constitutes a concess ion covered  by  this  Directive shall be awarded in  accordan ce 
with the provisions thereof.  
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Where the different parts of  su ch contracts are no t objectively separable, the 
application of this Dire ctive shall b e determined on the basis of the m ain subject of 
that contract. 

Article 19 
Concessions covering several activities 

1. A concession which is intended to cover several activities shall be subject to the rules 
applicable to the activity for which it is principally intended. 

However, the choice between awarding a si ngle concession and awarding a num ber 
of separate concessions may not be made with the objective of excluding it from the 
scope of this Directive. 

2. Where one of the activities for which the concession subject to the provisions of this 
Directive is  intended is  listed in A nnex III an d the other is not lis ted therein and 
where it is objectively impossible to determ ine for which activ ity the c oncession is 
principally intended,  th e conces sion sh all be awarded in accord ance with  the 
provisions applicable to concessions awarded by contracting authorities. 

3. If one of the activitie s for which the contract or the concession is intended is subject 
to th is Dire ctive and th e othe r is n ot subj ect to eith er this  Direc tive o r [ Directive 
2004/18/EC or 2004/17/EC] or 2009/81/EC 22and if  it is objectiv ely im possible to 
determine for which ac tivity the co ntract or  the concession is principally intended, 
the contract or the concession shall be awarded in accordance with this Directive. 

SECTION IV 
SPECIFIC SITUATIONS 

Article 20 
Reserved concessions 

Member States m ay reserve the right to par ticipate in concession  award procedures to 
sheltered workshops and econom ic operators whos e main aim is the social and professional 
integration of disabled and disadvantaged work ers or provide for such concessions to be 
performed in the context of sheltered em ployment programmes provided that m ore than 30% 
of the e mployees of those workshops, econom ic operators or programmes are disabled or 
disadvantaged workers. The concession notice shall make reference to this provision. 

Article 21 
Research and development services 

1. This Directive shall ap ply to serv ice concess ions for research and developm ent 
services with CPV reference numbers 73000000-2 to 73436000-7, except 73200000-
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4, 73210000-7 or 73220000-0, provided that th e following conditions are both  
fulfilled: 

(a) the benefits  accrue exclusively to th e contracting autho rity or contracting 
entity for use in the conduct of its own affairs,  

(b) the service provided is wholly rem unerated by the contracting authority or  
contracting entity  

2. This Direc tive shall n ot apply to  public  service conces sions for research and 
development services with CPV reference num bers 73000000-2 to 73436000-7, 
except 73200000-4, 73210000-7 or 73220000-0 where one of the above conditions is 
not met. 

3. The Comm ission shall be em powered to a dopt delegated acts in  acco rdance with 
Article 46 concerning the reference numbers of this Article, whenever changes in the 
CPV nome nclature m ust be reflected in this Directive and they do not im ply a 
modification of the scope of this Directive. 

 

CHAPTER II 
Principles 

Article 22 
Economic operators 

1. Economic operators that, under the law of the Mem ber State in which they are 
established, are entitled to provide the relevant service, shall not be rejected solely on 
the ground that, under the law of the Mem ber State in which the concession is 
awarded, they would be required to be either natural or legal persons. 

2. However, legal persons m ay be required to indicate in the te nder or th e application, 
the names and relevant professional qualifica tions of  the staf f to be responsible f or 
the performance of the concession in question. 

3. Groups of econom ic operators m ay subm it te nders or put them selves forward as  
candidates.  

4. Contracting authorities and contracting entities shall not establish specific conditions 
for participation of such groups in con cession award procedures w hich are not  
imposed on individual candidates. In order to submit an application or a tender, these 
groups shall not be required by the contracti ng authorities or cont racting entities to 
assume a specific legal form.  

Contracting authorities and contracting entities may establish specific conditions for  
the performance of the concession by a group, provided that those conditions are 
justified by  objective reasons and  propor tionate. Those co nditions m ay require a 
group to assum e a specific legal form once it has been awarded the contract, to the 
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extent that this chan ge is necessary for the satisfactory perform ance of t he 
concession. 

Article 23 
Nomenclatures 

1. Any references to nomenclatures in the con text of the award  of concess ions shall be 
made using the ‘Common Procurement Vocabulary (CPV)’ as adopted by Regulation 
(EC) No 2195/200223. 

2. The Comm ission shall be em powered to a dopt delegated acts in  acco rdance with 
Article 46 to adapt the reference numbers used in Annex I and X, whenever changes 
in the CPV nomenclature must be reflected in this Directive and they do not im ply a 
modification of the scope of this Directive. 

 

Article 24 
Confidentiality 

1. Unless otherwise provided in th is Directive or in  the national law concerning access 
to information, and without prejudice to the obligations relating to the advertising of 
awarded contracts and to the inform ation to candidates and tenderers set out in 
Articles 27 and 35 of this Di rective, the contracting  au thority shall not dis close 
information forwarded to it by econom ic ope rators which they have designated as 
confidential, includ ing, but no t lim ited to, technica l o r trad e se crets and  the 
confidential aspects of tenders. 

2. Contracting authorities or contracting entities m ay i mpose on economic operators 
requirements aim ed at protecting the confidential nature of infor mation which the 
contracting authorities or contracti ng entities m ake available throughout the 
concession award procedure.  

Article 25 
Rules applicable to communication 

1. Except where use of electron ic means is mandatory pursuant to Articles 28 (2) and 
30 of this Directive contracting author ities and contracting entities m ay choose 
between th e following  m eans of co mmunication for all comm unication and 
information exchange: 

(a) electronic means in accordance with paragraphs 3, 4 and 5; 

(b) post or fax;  
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(c) telephone in the cases and circumstances referred to in paragraph 6, 
or  

(d) a combination of those means.  

Member States may make mandatory the use of electronic means of communication 
for concessions, going beyond the obligations established in Articles 28 (2) and 30 of 
this Directive.  

2. The m eans of comm unication chos en m ust be generally av ailable an d not res trict 
economic operators' access to the concession award procedure. 

In all communication, exchange and storage of information, contracting authorities 
and contracting entities shall ensur e that the integrity of  data and th e confidentiality 
of tenders and applications are preserved. They shall examine the con tent of tenders 
and applications only after the time limit set for submitting them has expired. 

3. The tools to be used fo r communicating by electronic means, as well as their 
technical characteristics, shall be non-discrim inatory, generally available and 
interoperable with the infor mation and communication t echnology products in 
general use and shall no t restrict economic operators' access to the conces sion award 
procedure. The technical details an d characteristics of the devices for the electronic 
receipts to be deemed in compliance with the first subparagraph of this paragraph are 
set out in Annex XII 

The Comm ission shall be em powered to a dopt delegated acts in  acco rdance with 
Article 46 to amend the technical details and characteristics set out in Annex XII due 
to technical developments or administrative reasons. 

To ensure  the inte roperability of  techni cal f ormats as well as of  p rocess and 
messaging standards, especially in a cros s-border context, the Commission shall be 
empowered to adopt delegated acts in accordan ce with Article 46 to establish the 
mandatory use of specific technical standards,  at le ast with  regard to the use of  e-
submission, electronic catalogues and means for electronic authentication.  

4. Contracting authorities and contracting entities may, where necessary, require the use 
of tools which are no t generally available, provided that they offer alternative means 
of access. 

Contracting authorities and contracting enti ties shall be deem ed to of fer suitable 
alternative means of access in any of the following situations:  

(a) They offer unrestricted and full direct  access by electronic means to these tools 
from the date of publication of the notice in accordance with Annex IX or from 
the date when the invitation to confirm interest is sent; th e text of the notice or 
the invitatio n to conf irm interes t s hall spe cify the inte rnet address a t which 
these tools are accessible; 

(b) ensure tha t tenderers es tablished in  other Mem ber Sta tes than the contr acting 
authority's m ay access the concession award procedure through the use of 
provisional tokens made available online at no extra cost; 
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(c) support an alternative channel for electronic submission of tenders. 

5. The following rules shall apply to d evices for the electronic transmission and receipt 
of tenders and for the electronic transmission and receipt of applications: 

a) information on specifications for the electronic submission of tenders and 
requests to participate, including en cryption and tim e-stamping, shall be 
available to interested parties; 

b) devices, methods for authenticati on and electronic signatures shall 
comply with the requirements of Annex XII; 

c) contracting authorities and contracting entities s hall specify the leve l of 
security req uired for the electr onic m eans of comm unication in the 
various stages of the concession award procedure followed. The level 
shall be proportionate to the risks attached.  

d) where adv anced Electronic Sign atures as defined by Directive 
1999/93/EC24 of the European Parliam ent and of the Council are 
required, contracting aut horities an d contrac ting entities s hall ac cept 
signatures supported by a qualified electronic certificate referred to in the 
Trusted List provided for in th e European  Comm ission Decisio n 
2009/767/EC25, created with or without a secure signature creation 
device, subject to compliance with the following conditions:  

(i) they must establish the required advanced signature form at on the 
basis of for mats established in Comm ission Decision 
2011/130/EU26 and put in place necessary m easures to be able to 
process these formats technically; 

(ii) where a tender is signed with the support of a qua lified certificate 
that is in cluded in the Trusted li st, they m ust not apply additional 
requirements that m ay hinder the use of those signatures by 
tenderers. 

6. The following rules shall apply to the transmission of applications to participate: 

(a) applications to participate  in a procedure for the award of a concession may be 
made in writing or by telephone; in the latter case, a written confirmation must 
be sent before expiry of the time limit set for their receipt; 

(b) contracting authorities or contracting entities may requ ire that app lications for 
participation made by fax m ust be conf irmed by post or by electronic means, 
where this is necessary for the purposes of legal proof.  

For the purposes of point (b), the contracti ng authority or en tity shall indicate in the  
concession notice o r in the inv itation to confirm interest that it requires applic ations 
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to participate m ade by fax to be confirm ed by post or by electronic m eans and the 
time limit for sending such confirmation 

7. Member States shall ens ure that, at the lates t 5 years after the date pro vided for i n 
Article 49 (1), all procedures for the awar d of concessions under this Directive are 
performed using electronic m eans of comm unication, in particular e-subm ission, in 
accordance with the requirements of this Article. 

This obligation sha ll no t apply  whe re th e use of electronic m eans would require 
specialised tools or file fo rmats that are no t gen erally available in all th e Mem ber 
States within the m eaning of paragraph 3. It  is the responsibility of the contracting 
authorities or contracti ng entities using other m eans of comm unication for 
submission of tenders to de monstrate in the co ncession do cuments that the use of 
electronic m eans, due to the particular na ture of  the in formation to be exchanged 
with the economic operators, would require sp ecialised tools or f ile formats that are 
not generally available in all the Member States. 

Contracting authorities and c ontracting entities s hall b e dee med to have leg itimate 
reasons not to request electronic m eans of communication in the subm ission process 
in the following cases: 

(a) the description of the technical sp ecifications, due to th e specialis ed 
nature of the concession award, cannot  be rendered using file form ats 
that are generally supported by commonly used applications; 

(b) the applications suppor ting file f ormats that are suitable for the  
description of the technical spec ifications are under a proprietary 
licensing schem a and cannot be m ade available for downloading or 
remote use by the contracting authority; 

(c) the applications suppor ting file f ormats that are suitable for the  
description of the techn ical specifications use file form ats that cannot be 
handled by any other open or downloadable applications. 

8. Contracting authorities m ay use the da ta processed  electr onically for public 
procurement procedures in order to preven t, detect and co rrect errors occuring at 
each stage by developing appropriate tools.  
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TITLE II 
RULES ON THE AWARD OF CONCESSIONS 

CHAPTER I 
Publication and Transparency 

Article 26 
Concession notices 

1. Contracting authorities and c ontracting entities wishing to award a con cession shall 
make known their intention by means of a concession notice.  

2. Concession notices shall contain the information referred to in part of Annex IV and, 
where appropriate, any other inform ation deemed useful by the contracting authority 
or entity, in accordance with the format of standard forms. 

3. Contracting authorities and contracting entities wishi ng to award a concession for 
social and other specif ic services sha ll m ake known their intention of planned 
concession award th rough the pub lication of  a prior  in formation notice as soon as 
possible after the beginning of the budgetary  year. Those notices shall contain the 
information set out in Annex XIII.  

4. The Commission shall establish those standard forms. Those implementing acts shall 
be adopted in accordance with the advisory procedure referred to in Article 48. 

5. By way of derogation from  paragraph 1, the contracting authorities and entities shall 
not be required to publish a concession notice in any of the following cases: 

(a) where no tenders or no suitable te nders or no applications have bee n 
submitted in response to a concession procedure, provided that the initial 
conditions of the concession contract are not substantially altered and on 
condition that a report is sent to the Commissi on or to the national 
oversight body designated pursuant to Ar ticle 84 of Directive [replacing 
Directive 2004/18/EC] where they so request; 

(b) where the works or s ervices can  be supplied only by a particular 
economic operato r due to the absence of competition for technical 
reasons, the protection of patents, copyrights or ot her in tellectual 
property rights or  he protection of other exclus ive rights and where  no 
reasonable alternative or substitute exists and the absence of competition 
is not the re sult of an ar tificial narrowing down of the param eters of the 
concession award; 

(c) for new works or services consisting in the repetition of similar works or 
services en trusted to the econo mic operator to whic h the same 
contracting authorities or contrac ting entities awarded  an origin al 
concession subject to th e obligation referred to in paragraph 1, provided 
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that such w orks or serv ices are in conformity with a basic project for  
which the origin al con cession was  awarded. The basic project shall  
mention the extent of  possible ad ditional works or services and the  
conditions under which they will be awarded. 

As soon as the first project is put up for tender the total estimated cost of 
subsequent works or services shall be taken into consideration by the 
contracting author ities or con tracting en tities when the y apply th e 
provisions of Article 5 

6. For the purposes of point (a) of the first subparagraph, a tender shall be considered 
not to be suitable where:  

- it is irregular or unacceptable, and  

- it is  complete ly irre levant to th e c oncession, being incapab le of  m eeting the 
contracting author ity or  contrac ting entity ’s ne eds as spec ified in the  concession 
documents. 

Tenders shall be cons idered to be irregular, wh ere they do  not com ply with the 
concession docum ents or where the pri ces o ffered are sheltered from  nor mal 
competitive forces. 

Tenders shall be considered to be unacceptable in any of the following cases:  

(a) where they have been received late;  

(b) they have  been subm itted by  ten derers who do not h ave the  re quisite 
qualifications; 

(c)  their  price exceeds th e contracting authority or cont racting entity’s bud get as 
determined prior to the  launch ing of  the concession award procedure and 
documented in writing; 

(d) they have been found to be abnormally low 

Article 27 
Concession award notices 

1. Not later th an 48 days af ter the award of a co ncession, contracting au thorities and 
contracting entities sh all send a concession award notice on the results of the 
concession award procedure. 

2. The obligation referred to in paragraph 1 s hall also a pply to tho se serv ices 
concessions the estim ated value of whic h, as calculated acco rding to the m ethod 
referred to in Article 6 (5), is equal to or higher than 2 500 000 EUR with the sole  
exception of social services and other specific services as referred to in Article 17.   

3. Such notice s shall con tain the inf ormation set out in Annex V or in relation to 
concessions for social services and o ther specific services the  information set ou t in 
VI  and be published in accordance with the provisions of Article 28 
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Article 28 
Form and manner of publication of notices 

1. The notices referred to in Articles 26 and 27 and the second subpa ragraph of Article  
43(6) shall include the infor mation set out Annexes IV to VI and in  the form at of 
standard forms, including standard forms for corrigenda.  

The Comm ission sh all estab lish th ose sta ndard form s by im plementing acts to be 
adopted in accordance with the advisory procedure referred to in Article 48. 

2. The notices shall be d rawn up, tran smitted by electronic m eans to the C ommission 
and published in accordance with Annex IX. Notices shall be published not later than 
five days after they are sent. The cost s of publication of  the notices by the 
Commission shall be borne by the Union. 

3. The notices referred to in Article 26 shall be  published in full in an official language 
of the Union as chosen by the contracti ng authority or contra cting entity. That 
language version shall constitute the sole authentic text. A summary of the important 
elements of each notice shall be published in the other official languages. 

4. Contracting authorities and c ontracting entities entities sh all be able to supply proof 
of the dates on which notices are dispatched. 

The Commission shall give th e contracting authority or contracting entit y 
confirmation of  the r eceipt of  the notice  and of  the publication  of  th e inf ormation 
sent, indicating the date of that publicati on. Such confirmation shall constitute proof 
of publication. 

5. Contracting authorities and contracting entities m ay publish notices for concessions 
that are no t subjec t to  the pub lication re quirements laid down in this Dire ctive 
provided those notices are sent to the Commission by electronic means in accordance 
with the format and procedures for transmission indicated in Annex IX. 

Article 29 
Publication at national level  

1. Notices referred to in A rticles 26 and 27 and the inform ation contained therein shall 
not be published at national level before the publication pursuant to Article 28.  

2. Notices published at national level shall not  contain inform ation other than that 
contained in the notices dispatched to the Commission but shall indicate the date of 
dispatch of the notice to the Commission. 

Article 30 
Electronic availability of concession documents  

1. Contracting authorities and contracting entities shall offer unrestricted and full direct 
access free of charge by electronic means to the concession documents from the date 
of publication of the no tice in accordance with Article 28  or the date o n which the 
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invitation to submit tenders is sent. The text of the notice or of these invitations shall 
specify the internet address at which this documentation is accessible. 

2. Provided that it has been requested in good tim e, the contrac ting authorities and 
contracting entities or com petent depart ments shall supply additional inform ation 
relating to the concession documents not later than six days before the deadline fixe d 
for the receipt of tenders.  

CHAPTER II 
Conduct of the procedure 

SECTION I 
JOINT CONCESSIONS, TIME LIMITS AND TECHNICAL SPECIFICATIONS 

Article 31 
Joint concessions  between contracting authorities or contracting entities from different 

Member States 

1. Without prejudice to Article 15, contracting aut horities or contracting entities fr om 
different Member States m ay jointly award public concessions by using one of the 
means described in this Article. 

2. Several contracting authorities or contracting entities from  different Member States 
may jointly award a concession. In that case,  the participating contracting authorities 
or contracting entities shall conclude an agreement that determines 

(a) which national provisions shall apply to the concession concession award 
procedure. 

(b) the internal organisation of the concession aw ard procedure, including 
the m anagement of the procedure, th e sharing of res ponsibilities, the  
distribution of the works, supplies or  services to be procured and the 
conclusion of concessions. 

When determ ining the applicable nationa l law in acco rdance with  point (a), 
contracting authorities or c ontracting entities m ay choose the national provisions of 
any Member State in which at least one of the participating authorities is located. 

3. Where several contracting authorities or c ontracting entities from  different Mem ber 
States have set up a joint legal entity, in cluding European Groupi ngs of territorial 
cooperation under Regulation (EC) N° 1082/2006 of the European Parliament and of 
the Council 27, the participating contracting author ities or par ticipating contrac ting 
entities shall, by a decision of the co mpetent body of the join t legal entity, agree on 
the applicable national con cession award rules of one of the following Mem ber 
States: 
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(a) the national provisions of the Mem ber State where the legal body has its 
registered office;  

(b) the national provisions of the Me mber State w here the legal body is 
carrying out its activities. 

This agreem ent m ay e ither apply for an undeterm ined period, when fixed in the 
constitutive act of the joint legal body, or may be limited to a certain per iod of time, 
certain types of concessions or to one or more individual concession awards. 

4. In the absence of an agreem ent determ ining the applicab le concessio n rules, the 
national legislation governi ng the concession award sha ll be determ ined following 
the rules set out below: 

(a) where the procedure is conducte d or m anaged by one participating 
contracting authority or  partic ipating contracting entity on behalf  of  the 
others, the national provisions of th e Mem ber State of that contractin g 
authority or entity shall apply;. 

(b) where the procedure is not conduc ted or m anaged by one participating 
contracting authority or  partic ipating contracting entity on behalf  of  the 
others, and 

(i) concerns a public works or works concession, contracting 
authorities or entities s hall ap ply the national provisions of the  
Member State where most of the works are located; 

(ii) concerns a service concession, contracting authorities or entities 
shall apply the national provisions of the Mem ber State where the 
major part of the services is provided.; 

(c) where it is not possible to determine the applicable national law pursuant 
to points (a) or (b), contracting au thorities or entities sh all apply the  
national provisions of the Mem ber State of the contracting authority 
which bears the biggest share of the costs. 

5. In the absence of an agreem ent determ ining th e applicable concess ion award law 
under paragraph 3, the nationa l legislation governing conc ession award procedures 
conducted by joint legal bodies set up by several contracti ng authorities or 
contracting entities fro m different Mem ber States shall be determ ined following the 
following rules: 

(a) where the procedure is conducted or  managed by the competent organ of 
the joint legal body, the national provi sions of the Mem ber State where 
the legal body has its registered office shall apply. 

(b) where the procedure is conducted or  managed by a m ember of the legal 
body on behalf of that legal body, the rules set out in points (a) and (b) of 
paragraph 4 shall apply. 

(c) where it is not possible to determine the applicable national law pursuant 
to points (a) or (b) of  paragraph 4, the contra cting author ities or 
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contracting entities  sha ll apply  th e nationa l p rovisions of  the Mem ber 
State where the legal body has its registered office. 

6. One or m ore contracting authorities or one  or more contracti ng entities may award 
individual concessions under a framework agreement concluded by or jointly with a  
contracting authority located in ano ther Member State, prov ided that the fram ework 
agreement contains specific prov isions enabling the respective contracting authority 
or contracting authorities or  to aw ard con tracting entity  o r contrac ting entitie s th e 
individual concessions. 

7. Decisions o n the award  of concessions in  cross-border concession award shall be 
subject to the ordinary review m echanisms available under the national law 
applicable. 

8. In order to enable the effective operation of review mechanisms, Member States shall 
allow the decisions of review bodies w ithin the m eaning of  Council Directiv e 
89/665/EEC28 and of Council Directive 92/13/EEC located in other Member States to 
be fully executed in their dom estic lega l order, where such decisions involve  
contracting authorities or contracting entities estab lished on their te rritory 
participating in the relevant cross-border concession award procedure.  

Article 32 
Technical specifications 

1. The technical specifications as defined in  point 1 of Annex VIII shall be set out in 
the concession documents. They shall define the characteristics required of a works, 
service or supply.. 

These characteristics may also refer to the specific process of production or provision 
of the requested works, supplies or services or of any other stage of its life cycle as 
referred to in point (14) of Article 2. 

 The techn ical spec ifications sha ll a lso specif y whether th e transf er of  inte llectual 
property rights will be required. 

For all con cession awards th e sub ject of  which is intended for use by persons, 
whether general public or staff of the cont racting authority or contracting entity, 
those technical specifications shall, except in  duly justified cases, be drawn up so as 
to take into account accessibili ty criteria for people with disabilities or design for all 
users. 

Where m andatory accessibility standards ar e adopted by a legi slative act of the 
Union, technical specifications shall, as far as accessibility criteria are concerned, be  
defined by reference thereto.  

2. Technical s pecifications shall guarantee eq ual access of eco nomic opera tors to th e 
concession award procedure an d not have the effect of creating unjustified obstacles 
to the opening up of concession award to competition. 
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3. Without prejudice to m andatory national techni cal rules, to the ex tent that they are 
compatible with Union law, the technical specifications shall be formulated in one of 
the following ways: 

(a) in term s of perfor mance or functional requirem ents, including 
environmental cha racteristics, p rovided tha t the par ameters are 
sufficiently precise to allow tendere rs to determ ine the subje ct-matter of 
the contract and to allow contracting authorities or contracting entities to 
award the contract; 

(b) by reference to technical specific ations defined  in Annex VIII and, in 
order of preference,  to na tional standard s transposing European 
standards, European technica l approvals, com mon technical 
specifications, international standards, other tech nical reference system s 
established by the European standard isation bodies or — when those do 
not exist — national standards, nati onal technical approvals or national 
technical specifications relating to the design, calculation and execution 
of the wor ks and use of the supplies ; each referen ce shall b e 
accompanied by the words ‘or equivalent’; 

(c) in terms of performance or functional requirements as referred to in point 
(a), with reference to th e technical specifications referred to in point (b) 
as a means of presuming conformity with such performance or functional 
requirements; 

(d) by referenc e to the tec hnical specifications  ref erred to in point (b) fo r 
certain characteristics, and by referen ce to the perform ance or functional  
requirements referred to in point (a) for other characteristics. 

4. Unless jus tified by the subjec t-matter of  the co ntract, te chnical specifications shall 
not refer to a specific m ake or source, or a p articular pro cess, or to trade m arks, 
patents, types or a specific origin or production with the effect of favouring or  
eliminating certain undertakings or cer tain products. S uch reference shall be 
permitted o n an ex ceptional bas is, where a s ufficiently precis e and  intelligib le 
description of  the subject-m atter o f the contract pursuant to paragraph 3 is not 
possible; such reference shall be accompanied by the words "or equivalent". 

5. Where a contracting authority or contracting entity uses the option of referring to the 
specifications referred to in point (b) of paragraph 3, it shall not reject a tender on the 
grounds that the works, supplies and servi ces tendered for do not com ply with the 
specifications to which it has  ref erred, once the tenderer prove s in  its tende r by 
whatever appropriate means including the m eans of proof referred to in Article 33 
that the solutions it proposes  satisfy in an equivale nt m anner the requirem ents 
defined by the technical specifications. 

6. Where a contracting authority or contracting entity uses the option laid down in point 
(a) of paragraph 3 to form ulate technical specifications in term s of perform ance or  
functional requirem ents, it shall not reject a tender for works, supplies or services  
which comply with a na tional standard transposing a European standard, a European 
technical approval, a common technical specif ication, an international standard or a 
technical reference system  established by a European standardisation body, where 
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these specifications address the p erformance or functional requirem ents which it has  
laid down. 

In its tender, the tenderer m ust prove by any appropriate means including the m eans 
of proof referred to in Article  33 that the work, supply or  service in compliance with 
the s tandard m eets the perform ance or f unctional requirements of the contracting 
authority or contracting entity. 

Article 33 
Test reports, certification and other means of proof 

1. Contracting authorities or contracting entities may requi re that econom ic operators 
provide a test report from a recognised body or a certific ate issued by such a body as  
means of proof of conformity with the technical specifications. 

Where contracting au thorities requ ire th e production of certificates drawn up by 
recognised bodies attesting c onformity with a particular  technical specification, 
certificates from  equivalent  other recognised bodies sh all also be accepted by the  
contracting authorities. 

2. Contracting authorities  or con tracting en tities shall also accept other appropriate 
means of pr oof such as a technical dossier  of the m anufacturer where the econom ic 
operator co ncerned has no access to the certifi cates o r test rapports referred to in  
paragraph 1, or no possibility of obtaining them within the relevant time limits. 

3. Recognised bodies, within the m eaning of th is Article, are test and calibration 
laboratories and any certification and in spection bodies accred ited in  accordan ce 
with Regulation (EC) No 765/2008 of the European Parliament and of the Council29. 

4. Member States shall m ake available to  other Mem ber Stat es, upon request, any 
information related to the evidence a nd documents produced to prove com pliance 
with the  te chnical req uirements r eferred to in Artic le 3 2 and th is Artic le. Th e 
competent authorities of the Member Stat e of  establis hment shall provide th is 
information in accordance with provisions on governance as referred to in Article 88 
of (Directive replacing Directive 2004/18/EC). 

SECTION II 
CHOICE OF PARTICIPANTS AND AWARD OF CONCESSIONS  

Article 34 
General principles 

Concessions shall be awarded on the basis of th e criteria set out by the contracting authority 
or contra cting entity in  accordance  with Artic le 39 provided that the following cum ulative 
conditions are fulfilled: 

                                                 
29 OJ L 218, 13.8.2008, p. 30. 
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(a) the tender complies with the requirements, conditions and criteria set out 
in the concession notice or in the inv itation to confirm interest and in th e 
concession award documents;  

(b) the tender comes from a tenderer who  

(i) is not excluded from  particip ating in the aw ard procedu re in  
accordance with paragraphs 4 to 8 of Article 36 and 

(ii) meets the s election criteria set out by the contracting authority or 
contracting entity in accordance wi th paragraphs 1 to 3 of Article 
36.  

Article 35 
Procedural guarantees 

1. Contracting authorities and contracting entit ies shall indicate in the contr act notice, 
in the invitation to submit tenders or in the concession documents a description of the 
concession, the award  criteria an d the m inimum requirem ents to be m et. This  
information must allow to identify the nature and scope of the concession, enabling 
economic operators to decide whether they request to part icipate in the concession 
award procedure. The description, award criteria and m inimum requirem ents shall 
not be changed in the course of the negotiations. 

2. During the concession award, contracting authorities and contracting entities shall 
ensure th e equal trea tment of  all tendere rs. In particular, they shall not provide  
information in a discriminatory manner which may give some tenderers an advantage 
over others. 

3. Whenever the contracting autho rity or contracting entity  lim its the  num ber of 
applicants to an appropriate level, this shall be done in a transparent manner and on 
the basis of objective criteria which ar e available to all interested economic 
operators.  

4. The rules on the organisation of the conce ssion award procedure, including rules on 
communication, on the stages of the procedur e and on timing, shall be established in 
advance and communicated to all participants  

5. Where the concession award involves ne gotiation, contracti ng authorities or 
contracting entities shall comply with the following rules: 

(a) where the negotiation takes place after the submission of tenders they shall 
negotiate with tende rers the tende rs submitted by them  in order to adap t them 
to the criteria and requirements indicated in accordance with paragraph 1. 

(b) they shall not reveal to the other participants solutions proposed or other 
confidential inf ormation communicated by  a  candida te participa ting in th e 
negotiations without its agreement. This agreement shall not take the form of a  
general waiver but must be give n with  ref erence to the intended  
communication of specific solutions or other confidential information; 
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(c) they may conduct the negotiation in successive stages in order to reduce the 
number of tenders to be negotiated by applying the award criteria in the 
contract notice, in the invitation to  subm it tenders or in the concession 
documents. In the contract notice, th e invitation to subm it tenders or the 
concession documents, the contracting aut hority shall indicate whether it has 
had recourse to this option. 

(d) they sh all as sess the tenders as ne gotiated on the basis of the initially 
indicated award criteria; 

(e) they sh all  establish a written re cord of formal deliberations and an y other 
steps and ev ents relevant for the co ncession award procedure. In particular, it 
shall ensure, by all appropriate means, the traceability of the negotiations. 

6. Contracting authorities and contracting entit ies shall as soon as possible infor m each 
candidate and tenderer of d ecisions reach ed co ncerning the award of a concess ion 
including the grounds for any decision not to  award a contract for which there has 
been publication of a concession notice or to recommence the procedure.  

7. On request from  the party concerned, the c ontracting au thority sh all a s quickly as 
possible, and in any case within 15 days from receipt of a written request, inform: 

(a) any unsuccessful candidates of the reasons for the rejection of their application, 

(b) any unsuccessful tenderers of the reas ons for the rejection of their tender, 
including, for the cases referred to in Artic le 32 (5) and (6), the reasons for its 
decision of non-equivalence or  its decision that the works, supplies or services 
do not meet the performance or functional requirements, 

(c) any tenderers that have m ade an adm issible ten der of the characteristic s and 
relative advantages of the tender selected as well as the name of the successful 
tenderer or the parties to the framework agreement, 

(d) any tenderers that have m ade an admissible tender of the conduct and progress 
of negotiations and dialogue with tenderers. 

8. However, contracting authorities may decide to withhold certain information referred 
to in paragraph 6, regarding the contract where the release of such information would 
impede law enforcem ent, would otherwise be  contrary to the publ ic interest, would 
prejudice the legitimate commercial intere sts of econom ic operators, whether public  
or private, or might prejudice fair competition between them.  

Article 36 
Selection of and qualitative assessment of candidates  

1. Contracting authoritie s shall spe cify, in  the concession n otice the co nditions for 
participation relating to: 

(a) suitability to pursue the professional activity; 

(b) economic and financial standing; 
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(c) technical and professional ability. 

Contracting authorities shall limit any conditions for partic ipation to those that are 
appropriate to ensure that  a candidate or tenderer ha s the legal and financial 
capacities and the commercial and technical abilities to perform the concession to be 
awarded. All requirem ents shall be related and strictly prop ortionate to the subje ct-
matter of the contract, taking into account the need to ensure genuine competition. 

Contracting authorities and c ontracting entities shall also indicate in the concession  
notice the reference or references to be submitted as proof of the economic operator's 
capacities. The requirem ents in respect of those references shall be non-
discriminatory and proportionate to the subject-matter of the concession. 

2. With regard to the criteria referred to in  paragraph 1, an econom ic operator m ay, 
where appropriate and for a particular concession, rely on the capacities of other 
entities, reg ardless of  the lega l na ture of  it s links with th em. It shall, in that cas e, 
prove to the contracting authority or the co ntracting en tity that it will have at its 
disposal, th roughout th e period of  the c oncession, the n ecessary resources,  for 
example, by producing an undertaking by those entities to that effect. W ith regard to 
economic and financial standing, contracting authorities and contracting entities may 
require that the econom ic operator and t hose entities a re jointly liable f or th e 
execution of the contract. 

3. Under the same conditions, a group of economic operators as referred to in Article 22 
may rely on the capacities of participants in the group or of other entities. 

4. Member States shall adopt rules comba ting favouritism , corruption and preventing 
conflicts of interest, aimed at ensuring th e transparency of the award procedure and  
the equal treatment of all tenderers.  

With regard to conflicts of interest the measures adopted shall not go beyond what is 
strictly nec essary to pr event or eliminate  the  co nflict identif ied. In  par ticular, they 
shall allow for the exclusion of a tendere r or candidate from  the procedure only 
where the conflict of interests cannot be effectively remedied by other means.  

5. Any candidate or tenderer that has been  the subject of a conviction by a final  
judgment for one of the reasons listed below shall be excluded from participation in a 
concession: 

(a) participation in a crim inal organi sation, as def ined in Article 2(1) of 
Council Framework Decision 2008/841/JHA30;  

(b) corruption, as defined in  Article 3 of the Conventio n on the fight against   
corruption involving officials of the European Communities or officials 
of Me mber States of the European  Union  and Article 2 of Counc il 
Framework Decision 2003/568/JHA31 as well as corruption as defined in 
the national law of the contracting authority or the economic operator; 

                                                 
30 OJ L 300, 11.11.2008, p. 42. 
31 OJ L 192, 31.7.2003, p. 54. 
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(c) fraud within the meaning of Article 1 of the Convention on the protection 
of the financial interests of the European Communities32; 

(d) terrorist of fences or of fences linked  to ter rorist activ ities, as  def ined in 
Articles 1 and 3 of Framework Decision 2002/475/JHA33 respectively, or 
inciting, aiding or abetting or attempting to comm it an offence, a s 
referred to in Article 4 of that Framework Decision;  

(e) money laundering, as defined in  Article 1 of C ouncil Directive  
91/308/EEC34. 

The obligation to exclude a candidate or a tenderer from participation in a concession 
shall also apply where the conviction by final judgm ent has condem ned com pany 
directors or any other any person havi ng powers of representation, decision or  
control in respect of the candidate or tenderer. 

6. Any economic operator shall be excluded from  participation in a concession where 
the contracting authority or contracting entity is aware of a decision having the force 
of res judicata establishing that it has not fulfilled obligations relating to the payment 
of taxes or social security contributions in accordance with the legal provisions of the 
country in which it is established or with those of the Mem ber State of the 
contracting authority or entity. 

7. Member States m ay provide that contrac ting authoritie s or c ontracting entities 
exclude from participation in a concession award any economic operator if one of the 
following conditions is fulfilled: 

(a) where it is aware of any other serious violation of provisions of European 
Union or of national law aim ed at the p rotection of  pub lic inte rests 
compatible with the Treaty; 

(b) where the econom ic operator is the subject of insolvency or winding-up 
proceedings, where its assets are being administered by a liquidator or by 
the court, where it has e ntered into an arrangement with creditors, where 
it has suspended business activities or is in any analog ous situa tion 
arising from a similar procedure under national laws and regulations; 

(c) where the econom ic operator has shown significant or persistent  
deficiencies in the perf ormance of  any substantive requirem ent under a  
prior concession or con cessions o f a sim ilar natur e with the s ame 
contracting authority or contracting entity.  

In order to apply the ground for exclusion referred to in  point (c) of the first 
subparagraph, contracting authorities and contracting enti ties shall provide a m ethod 
for the assessm ent of contractual perf ormance that is based on objective and 
measurable criteria and applied  in a systematic, consistent and transparent way. Any 
performance assessm ent has to be co mmunicated to the econom ic operator in 

                                                 
32 OJ C 316, 27.11.1995, p. 48. 
33 OJ L 164, 22.6.2002, p. 3. 
34 OJ L 166, 28.6.1991, p. 77. 
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question, which must be given the opportunity to object to the findings and to obtain 
judicial protection. 

8. Any candidate or tenderer that is in one of  the situa tions referred to in paragraphs 5 
to 7 m ay provide the contracting authority  or contracting entity with ev idence 
demonstrating its reliability despite th e existence of the relevant ground for  
exclusion. 

9. Member States sha ll specify the implementing conditions for this ar ticle. They shall 
make available to other Mem ber States, upon request, any infor mation related to the 
exclusion grounds listed in this Article. Th e competent authorities of the Mem ber 
State of es tablishment shall p rovide th is inf ormation in accordan ce with the 
provisions of Article 88 of Directive [replacing Directive 2004/18/EC]. 

Article 37  
Setting time limits  

1. When fixing the time limits for the submission of applications for the concession and 
submission of tenders, contracting authorit ies or con tracting en tities shall tak e 
account in particular of the com plexity of  the concession and the tim e required for 
drawing up tenders, without prejudice to th e minimum time limits set out in Article 
37. 

2. Where applications or tenders can b e made only after a visit to the site or after on-
the-spot inspection of the docum ents s upporting the concessi on award docum ents, 
the tim e lim its f or the subm ission of  a pplications f or the concession shall be 
extended so that all econom ic operators  concerned m ay be aware of all the 
information needed to produce applications or tenders. 

Article 38 
Time limits for submission of applications for the concession  

1. Where contracting authorities and contracting entities resort to a concession, the time 
limit for the subm ission of applications for the concession shall be not less than 52 
days from the date on which the concession notice was sent.  

2. The tim e lim it for receipt of ten ders m ay be reduced  by five day s where th e 
contracting entity acc epts tha t tend ers m ay be subm itted by elec tronic m eans in 
conformity with Article 25.  

Article 39 
Concession award criteria 

1. Concessions shall be awarded on the basi s o f objective  criter ia which ensur e 
compliance with the principles of transparency, non-discrim ination and equal  
treatment and which ensure that tenders are assessed in condi tions of effective  
competition permitting to identify an overall economic advantage for the contracting 
authority or the contracting entity.  
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2. The award criteria shall be linked to  the subject matter of the concession, and shall  
not confer an unrestricted freedom of c hoice on the contracting authority or the 
contracting entity. 

Those crite ria sha ll en sure ef fective com petition and shall be acc ompanied by 
requirements which allow the information provided by the tenderers to be effectively 
verified. Contracting authori ties an d contractin g entities sh all verify effectively  on  
the basis of the information and proof provided by the tenderers, whether the tenders 
meet the award criteria. 

3. The contr acting au thority or th e co ntracting en tity shall in dicate in  th e conces sion 
notice or do cuments the relative weighting which it gives to  each of the criteria set  
out in paragraph 1 or list those criteria in descending order of importance. 

4. Member States may provide that contracti ng authorities and cont racting entites shall 
base the award of c oncessions on the criterion of the m ost econom ically 
advantageous tender, in compliance with paragraph 2. Those criteria m ay include, in 
addition to price or costs, any of the following criteria 

(a) quality, including technical merit, aesthetic and functional characteristics, 
accessibility, design  for a ll u sers, environm ental characteris tics and  
innovative character. 

(b) for service concessions and conce ssions involving the design of works, 
the organisation, qualification and e xperience of the staff assigned to 
performing the concession in question may be taken into consideration, 
with the consequence that, following the award of the concession, such 
staff may only be  replaced with the consent of the con tracting authority 
or the contracting entity, which must  verify that replacem ents ensure 
equivalent organisation and quality; 

(c) after-s ales service and technical as sistance, de livery date and delivery 
period or period of completion; 

(d) the specific process of production or provision of the requested works, 
supplies or services or of any other st age of its life cycle as referred to in 
point 14 of paragraph 1  of Article 2, to the extent th at those criteri a 
concern factors directly involved in these processes and characterise the  
specific process of production or pr ovision of the requested works, 
supplies or services.  

 

5. In the case referred to in paragraph 4, the contracting authority or entity shall specify 
in the contract notice, in the invitation to sub mit a tender, or in the  concession 
documents, the relativ e weighting  which it gi ves to  each  of the criteria cho sen to 
determine the most economically advantageous tender. 

Those weightings m ay be expressed by pr oviding for a range with an appropriate 
maximum spread. 



 

EN 58   EN 

Where weighting is not possible for objectiv e reasons, the contracting authority or 
entity shall indicate the criteria in decreasing order of importance. 

Article 40 
Life-cycle costing 

1. Life-cycle costing shall to the extent relevant cover all of the following costs over the 
life cycle of  a product, servic e or works as defined in point 14 of paragraph 1 of 
Article 2: 

(a) internal costs, including costs relating to acquisition (such as production costs), 
use (such as energy consum ption, maintenance costs) and end of life (such as 
collection and recycling costs)  

(b) external env ironmental costs directly linked to the life cycle, provided their 
monetary value can be determ ined and verified, which may include the cost of 
emissions of greenhouse gases and of other pollutant em issions and other 
climate change mitigation costs. 

2. Where contracting auth orities asses s the costs using a life-cycle costing approach, 
they shall indicate in the concession award documents the methodology used for the 
calculation of the life-cycl e costs. The m ethodology used  m ust fulfil all of the  
following conditions: 

(a) It has been drawn up on the basis of scie ntific information or is based on other 
objectively verifiable and non-discriminatory criteria; 

(b) It has been established for repeated or continuous application; 

(c) It is accessible to all interested parties. 

Contracting authorities and contracting entities shall allow econom ic operators to 
apply a different m ethodology for establishing  the life-cycle costs of their offer, 
provided that they prove th at this m ethodology complies with the requirem ents se t 
out in points a, b and c a nd is equivalent to the methodology indicated by the 
contracting authority or contracting entity. 

3. Whenever a comm on methodology for the calc ulation of life-cycle costs is adopted 
as part of a legislative act of the Union, including by delegated acts  pursuant to 
sector specific legislation, it sha ll be applied where life-cycle co sting is included in 
the award criteria referred to in Article 39 paragraph (4). 

A list of suc h legislative and delegated act s is set out in Annex II. The Comm ission 
shall be empowered to adopt delegated acts in accordance with Article 46 concerning 
the update of this list, when on the basis of  the adoption of new legislation, repeal or 
modification of such legislation, such amendments prove necessary. 
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TITLE III 
Rules on performance of concessions 

Article 41 
Subcontracting 

1. In the concession documents, the contracting authority or contracting entity m ay ask 
or may be required by a Member State to ask the tenderer to indicate in its tender any 
share of the contract it m ay intend to s ubcontract to third pa rties and any proposed 
subcontractors. 

2. Paragraph 1 shall be without prejudice to  the question of th e principal econom ic 
operator’s liability. 

Article 42 
Modification of concessions during their term 

1. A substantial modification of the provisions of a concession during its term  shall be 
considered as a new award for the purposes of this Directive and shall require a new 
concession award procedure in accordance with this Directive. 

2. A modification of a concession during its term shall be considered  substantial within 
the meaning of paragraph 1, where it renders  the concession substantially different 
from the one initially concluded, In any case, without prejudice to paragraph 3 and 4, 
a modification shall be considered substa ntial where one of the following conditions  
is met:  

(a) the modification introduces conditions which, had they been part of the 
initial concession award procedure, w ould have allowed for the selection 
of other app licants than those in itially selected, or would have allowed 
for awarding the concession to another applicant or tenderer; 

(b) the m odification chang es the econ omic balan ce of the concession in 
favour of the concessionaire or 

(c) the m odification ex tends the scop e of the concession co nsiderably to 
encompass supplies, services or works not initially covered. 

3. The replacement of the concessionaire shall be considered a substantial modification 
within the meaning of paragraph 1.  

However, the first subparagraph shall not a pply in the event of universal or partial 
succession into the position of the initial contractor, following corporate restructuring 
operations, insolvency or on the basis of a contractual clause of another econom ic 
operator that fulfils the criteria for qualitative selection initially established provided 
that this does not entail other substantial modifications to the concession and is not  
aimed at circumventing the application of this Directive. 
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4. Where the value of a m odification can be  expres sed in m onetary te rms, the  
modification shall no t be conside red to be s ubstantial within th e m eaning of 
paragraph 1, where its v alue does n ot exceed the thresholds set ou t in Article 5 an d 
where it is  below 5  % of  the p rice of  the  initial  contract, provided that the 
modification does not alter the o verall na ture of  th e contract. W here several 
successive modification s are m ade, the value s hall be ass essed on the basis of the 
cumulative value of the successive modifications.  

5. Concession modifications shall not be consid ered substantial within the m eaning of 
paragraph 1, where they have been provi ded for in the concession docum ents in 
clear, precise and unequivocal review clause s or options. Such clauses s hall state the 
scope and nature of possible modifications or options as well as the conditions under 
which they m ay be use d. They shall not pr ovide for m odifications or options that 
would alter the overall nature of the concession.  

6. By way of derogation from paragraph 1, a substantial modification shall not require a 
new concession award procedure where the following cu mulative co nditions are 
fulfilled:  

(d) the need for m odification has b een brought about by circum stances 
which a diligent contracting authority or entity could not foresee  

(e) the modification  does not alter the overall nature of the concession 

(f) in cas e of concession s awarded  b y contracting autho rities where any 
increase in price is not higher than  50% of the value of  the original 
concession.  

Contracting authorities or contra cting entities shall publish in the Official Journal of 
the European Union a notice on such m odifications. Such notices shall contain the 
information set out in Annex VII  and be published in accordance with the provisions 
of Article 28. 

7. Contracting autho rities and con tracting entities sh all n ot have recourse to 
modifications of the concession in the following cases: 

(a) where the modification  would aim at  rem edying deficiencies in the 
performance of the con cessionaire or the cons equences th ereof, which 
can be remedied through the enforcement of contractual obligations; 

(b) where the modification  would aim at com pensating risks of price 
increases that are the re sult of price fluctuations that could substantially 
impact the perform ance of a contract and that have been hedged by the 
concessionaire.  
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Article 43 
Termination of concessions 

Member States shall ensure th at contracting authorities and contracting entities have the 
possibility, under th e conditions  d etermined b y the app licable n ational con tract law, to 
terminate a concession during its term, where one of the following conditions is fulfilled: 

(a) the exceptions provided for in Ar ticle 15 ceas e to app ly following a 
private participation in the lega l person awarded the contract pursuant to 
Article 15 (4);  

(b) a m odification of  the c oncession c onstitutes a  new award  within  the 
meaning of Article 42; 

(c) the Court of Justice of the European Union finds, in a procedure pursuant 
to Article 258 of  the Treaty, tha t a Mem ber State has f ailed to f ulfil its 
obligations under the T reaties by the fact that a c ontracting authority or  
entity belon ging to that Mem ber State has aw arded the concession in 
question without com plying with its obligations under the Treaties and 
this Directive. 
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TITLE V 
AMMENDEMENTS OF DIRECTIVES 89/665/EEC AND 

92/13/EEC 

Article 44 
Amendments to Directive 89/665/EEC 

Directive 89/665/EEC shall be amended as follows: 

1. Article 1is amended as follows: 

(a) paragraph 1 is replaced by the following: 

‘1. This Directive applies to  contracts referred  to in Directive 2004/18/EC of the 
European Parliament and of the Council of 31 March 2004 on the coordination of 
procedures for the award of public work s contracts, public supply contracts and 
public s ervice contracts  unless su ch cont racts are exclud ed in acco rdance with 
Articles 10 to 18 of that Directive. 

This Directive also ap plies to co ncessions awarded by contracting authorities, 
referred to in Directive [on the award of  concessions] unless such concessions are  
excluded in accordance with Articles 8, 9, 15 and 21 of that Directive. 

Contracts within the m eaning of this Dir ective include public contracts, fra mework 
agreements, public works concessions, services concessions and dyna mic purchasing 
systems.’ 

(b) Article 1 first paragraph, 3 subparagraph is replaced by the following: 

‘ Mem ber States shall take the m easures necessary to  ensure that, as rega rds 
contracts falling within th e scope of Directive 2004/18/EC or Directive [on 
Concessions], decisions taken by the cont racting authorities m ay be reviewed 
effectively and, in particular, as rapidly as possible in accordance with the conditions 
set out in A rticles 2 to 2f of this Directive, on the grounds  that such decisions have 
infringed C ommunity law in the f ield of  public procurem ent or national rules 
transposing that law’. 

2. Article 2a(2) is amended as follows:  

(a) the first subparagraph is replaced by the following: 

‘A contract may not be concluded followi ng the decision to award a contract falling 
within the scope of Direc tive 2004/18/EC or Directive [ on Concessions] before the 
expiry of a period of at l east 10 calendar days with effect from the day following the 
date on which the con tract award d ecision is s ent to the tende rers and candidates 
concerned if  fax or electronic m eans are used or, if other means of communication 
are used, before the expiry of a period of e ither at least 15 calendar days with effect 
from the day following the date on which the contract award decis ion is sent to the 
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tenderers and candidates concer ned or at least 10 calendar days with effect from the 
day following the date of the receipt of the contract award decision.’; 

(b) in the fourth subparagraph, first indent is replaced by the following: 

‘– a summary of the relevant reasons as  set out in Article 41(2) of Directive 
2004/18/EC, subject to the provisi ons of Article 41(3) of that  Directive, or in Article 
35 (7) of Directive [on Conce ssions], subject to the provi sions of Article 35 (8) of 
that Directive and,’ 

3. in Article 2b, point (a) is replaced by the following: 

‘(a) if Directive 2004/18/EC or Directive [on Concessi ons] does not require prior 
publication of a contract notice in the Official Journal of the European Union;’; 

4. Article 2d is amended as follows: 

(a) in paragraph 1, point (a) is replaced by the following: 

‘(a) if the contracting authority has awarded a contract without prior publication of 
a contract n otice in the Official Journal of the European Union without this be ing 
permissible in acco rdance with Directiv e 2004/18/EC or Directive [o n 
Concessions]’; 

(b) in paragraph 4, the first indent is replaced by the following: 

‘- the contracting authority considers that  the award of a contract without prior 
publication of a contract notice in the Official Journal of the European Union is 
permissible in acco rdance with Directiv e 2004/18/EC or Directive [o n 
Concessions]’, 

5. Article 2f (1)(a) is amended as follows:  

(a) the first indent is replaced by the following: 

‘ 

- the contracting authority published a contract award notice in accordance with 
Articles 35(4), 36 and 37 of Directive 2004/18/EC or with Articles 26 and 27 of 
Directive [on Concessions], provided that th is notice in cludes justif ication of  the 
decision of the contracting authority to aw ard the contract w ithout prior publication 
of a contract notice in the Official Journal of the European Union, or’; 

(b) after the first indent, the following indent is inserted: 

‘- the con tracting authority informed the tenderers and candidate s concerned of the 
conclusion of the contract, provided that th is information contains a summary of the 
relevant reasons as set out in Article 41( 2) of Directive 2004/18/EC, subject to the  
provisions of Article 41(3) of that Directive or in in Article 35 (7) of  Directive [ on 
Concessions], subject to the provisions of Article 35 (8) of that Directive. This option 
also applies to the cases referred to in Article 2b(c) of this Directive;’; 
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6. In Article 3, paragraph 1 is replaced by the following: 

‘1. The Commission may invoke the procedure provided for in paragraphs 2 to 5 
when, prior to a contract being concluded, it considers that a serious infringement of 
Community law in the  f ield of  public p rocurement has been comm itted dur ing a 
contract award procedu re falling within the scope of Direc tive 2004/18/EC or 
Directive [on Concessions].’. 

Article 45 
Amendments to Directive 92/13/EEC 

Directive 92/13/EEC shall be amended as follows: 

1. Article 1(1) is amended as follows:  

(a) the first and second subparagraph is replaced by the following: 

‘This Directive applies to contracts re ferred to in Directive 2004/17/EC of the  
European Parliam ent and of the Council of 31 March 2004 coordinating the 
procurement procedures of entities opera ting in the water, energy, transport and 
postal services sectors (1) unless such cont racts are exclu ded in  acco rdance with 
Article 5 (2), Articles 19 to 26, Articles 29 and 30 or Article 62 of that Directive. 

This Directive also applies to concessions awarded by contracting entities, referred to 
in Directive [on Concessions] unles s such contracts are excluded in accordance with 
Articles 8, 10, 11, 12, 14, 15 and 21 of that Directive.’ ; 

(b) the third subparagraph is replaced by the following: 

‘Member States shall take the measures necessary to ensure that, as regards contracts 
falling within the scope of Directive 2004/ 17/EC or Directive [on Concessions], 
decisions taken by contracting entities may be reviewed effectively and, in particular, 
as rapidly as possible in accordance with the conditions set out in Articles 2 to 2f of 
this Directive, on the grounds that such d ecisions have infringed Community law in 
the field of procurement or national rules transposing that law.’; 

2. Article 2a(2) is amended as follows:  

(a) the first subparagraph is replaced by the following: 

‘A contract may not be concluded followi ng the decision to award a contract falling 
within the scope of Direc tive 2004/17/EC or Directive [ on Concessions] before the 
expiry of a period of at l east 10 calendar days with effect from the day following the 
date on which the con tract award d ecision is s ent to the tende rers and candidates 
concerned if  fax or electronic m eans are used or, if other means of communication 
are used, before the expiry of a period of e ither at least 15 calendar days with effect 
from the day following the date on which the contract award decis ion is sent to the 
tenderers and candidates concer ned or at least 10 calendar days with effect from the 
day following the date of the receipt of the contract award decision.’; 

(b) in the fourth subparagraph, the first indent is replaced by the following:   
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‘— a summ ary of the  relevant reasons as  s et out in  Ar ticle 49(2 ) of  Directive 
2004/17/EC or in Article 35 (7) of Directive [on Con cessions], subject to the 
provisions of Article 35 (8) of that Directive, and’; 

3. in Article 2b, point (a) is replaced by the following: 

‘(a) if Directive 2004/17/EC or Directive [on Concessi ons] does not require prior  
publication of a notice in the Official Journal of the European Union; ‘ 

4. Article 2c is replaced by the following:  

‘Article 2c 

Where a M ember State provides th at any ap plication for review of a contracting 
entity's decision taken in the context of, or  in relation to, a contract award procedure 
falling within the scope of Directive 2004/17/ EC or Directive [on Concess ions] must 
be m ade before the expiry of a specified  period, this period shall be at least 10 
calendar days with effe ct from the day following the date on which the contrac ting 
entity's decision is s ent to th e tende rer o r candidate if fax or  electronic m eans are 
used or, if other means of communication are used, this period shall be either at least 
15 calendar days with effect from th e day following the date on which the 
contracting entity's decision is sent to the tenderer or candidate or at least 10 calendar 
days with effect from the day following the date of receipt of the contracting entity's 
decision. The communication of the contracting entity's decision to each tenderer o r 
candidate shall be accompanied by a summary of the relevant reasons. In the case of 
an application for a review concerning decisi ons referred to in Article 2(1)(b) of this 
Directive that are not subject to a specifi c notification, the tim e period shall be at 
least 10 calendar days from the date of the publication of the decision concerned.’ 

5. Article 2d is amended as follows:  

(a) paragraph 1, point (a) is replaced by the following:   

‘(a) if the contracting en tity has awarded  a contract without prio r publication of a 
notice in the Official Journal of the European Union without this being permissible 
in accordance with Directive 2004/17/EC or Directive [on Concessions]’; 

(b) in paragraph 4, the first indent shall be replaced by the following:   

‘— the contracting entity considers that  the award of a contract without prior 
publication of a notice in the Official Journal of the European Union is perm issible 
in accordance with Directive 2004/17/EC or Directive [on Concessions],’; 

6. In Article 2f(1), point (a) is replaced by the following: 

‘— the con tracting en tity published a c ontract award notice in acco rdance with  
Articles 43 and 44 of Directiv e 2004/17/EC or with Artic les 26 and 27 of Directive 
[on Concessions], provided that this notice includes the ju stification of the decis ion 
of the contracting entity to award the contract without prior publication of a notice in 
the Official Journal of the European Union, or 
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— the con tracting en tity inform ed the te nderers and candidates concerned of the 
conclusion of the contract, provided that th is information contains a summary of the 
relevant reasons as set out in Article 49(2)  of Directive 2004/17/EC or in Artic le 35 
(7) of Directive [on Concessions ], subject to the provisions of Article 35 (8) of that 
Directive. T his option also applies to the cases ref erred to in Artic le 2b (c) of  th is 
Directive;’; 

7. in Article 8, paragraph 1 is replaced by the following:   

‘1. The Commission may invoke the procedure provided for in paragraphs 2 to 5 
when, prior to a contract being concluded, it considers that a serious infringement of 
Community law in the f ield of  procurement has been com mitted during a contrac t 
award procedure falling within the scope of Directive 2004/17/EC or Directive [on 
Concessions], or in relation to Article 27(a)  of Directive 2004/17/ EC in the ca se of 
contracting entities to which that provision applies’. 



 

EN 67   EN 

TITLE VI 
DELEGATED POWERS, IMPLEMENTING POWERS 

AND FINAL PROVISIONS 

Article 46 
Exercise of the delegation of powers 

1. The power to adopt delegated acts is conferred on the Commission subject to the  
conditions laid down in this Article. 

2. The delegation of power referred to in Articl es  4 (3),  21 (3 ), 23 (2 ), 25 (3), 40  (3)  
and 52 (2) shall be conferred on the Comm ission for an indeterminate period of time 
from the [date of entry into force of the present Directive]. 

3. The delegation of power referred  to in Articles 4 (3),  21 (3 ), 23 (2),  25 (3),  40 (3)  
and 52 (2),  m ay be revoked at any tim e by the European Parliam ent or by the 
Council. A revocation decisi on shall put an end to th e delegation of the power 
specified in that decision. It shall take effect the day following the publication of the  
decision in the Official Journal of the European Union or at a later da te specif ied 
therein. It shall not affect the validity of any delegated acts already in force. 

4. As soon as it adopts a delegated act, the Commission shall notify it simultaneously to 
the European Parliament and to the Council. 

5. A delegated act adopted pursuant to this Ar ticle shall enter into force only where no 
objection has been expressed either by the European Parliament or by the Council 
within a period of two months  of notification of the act to the European  Parliament 
and the Council or if, before the expiry of  that period, the E uropean Parliament and 
the Council have both  inform ed the Commi ssion that they will no t object.  That 
period shall be extended by two m onths at th e initiative of the European  Parliament 
or the Council. 

Article 47 
Urgency procedure 

1. Delegated acts adopted under this Article shall enter into force without delay and 
shall apply as long as no objection is expr essed in accordance with paragraph 2. The 
notification of a delegated ac t to the European Parliam ent and to the Council shall 
state the reasons for the use of the urgency procedure. 

2. Either the European Parliam ent or the Council m ay object to a delegated act in 
accordance with the p rocedure referred to in  Article 46 (5). In  such  a case,  th e 
Commission shall repeal th e act w ithout delay followi ng the notification of the 
decision to object by the European Parliament or the Council. 
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Article 48 
Committee Procedure 

1. The Commission shall be assisted by the A dvisory Committee for Public Contracts  
established by Council Decision 71/306/EEC35. That committee shall be a committee 
within the meaning of Regulation (EU) No 182/2011. 

2. Where reference is m ade to this Article,  Article 4 of Regula tion (EU) No 182/2011 
shall apply. 

Article 49 
Transposition 

1. Member St ates shall bring into force the laws, regulations and adm inistrative 
provisions necessary to com ply with this Directive by 30 June 2014 at the latest. 
They shall forthwith communicate to the Commission the text of those provisions. 

When Member States adopt those provisions,  they shall contain a reference to this 
Directive or be accom panied by such a referen ce on the occasion of their official 
publication. Member States shall determine how such reference is to be made. 

2. Member States shall communicate to the Commission the text of the main provisions 
of national law which they adopt in the field covered by this Directive. 

Article 50 
Transitional provisions   

References to paragraph 3(a) a nd (b) of Article 1 of  Directive 2004/17/EC and   paragraphs 3 
and 4 of Article 1 and  Title III of  Directiv e 2004/18/EC Directive s hall be con strued as 
references to this Directive. 

Article 51 
Review 

The Commission shall review th e economic effects on the In ternal Market resulting from the 
application of  the thres holds set in  Artic le 5 and report thereon to th e European P arliament 
and the Council by 30 June 2016.  

Article 52 
Entry into force 

This Directive shall enter into f orce on twentieth day f ollowing that of  its public ation in the 
Official Journal of the European Union. 

                                                 
35 OJ L 185, 16.8.1971, p. 15. 
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Article 53 
Addressees 

This Directive is addressed to the Member States. 

Done at Brussels,  

For the European Parliament For the Council 
The President The President 
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ANNEX I 
LIST OF THE ACTIVITIES REFERRED TO IN POINT (5) OF THE FIRST 

PARAGRAPH OF ARTICLE 236 

NACE Rev. 1 (1) 

SECTION F CONSTRUCTION 

Division Group Class Subject Notes 

CPV 
code 

45     Construction This division includes: 

construction of new buildings and works, 
restoring and common repairs. 

45000000

  45.1   Site 
preparation 

  45100000

    45.11 Demolition 
and 
wrecking of 
buildings; 
earth moving

This class includes: 

— demolition of  buildings and  othe r 
structures, 

— clearing of building sites, 

— earth moving: excavation, landf ill, 
levelling and grading of construction sites, 
trench digging, rock removal, blasting, etc. 

— site preparation for mining: 

—  

— overburden rem oval and other 
development and preparation of  m ineral 
properties and sites. 

This class also includes: 

— building site drainage. 

— drainage of agricultural or forestry land. 

45110000

    45.12 Test drilling 
and boring 

This class includes: 

— test drilling, test boring and core sampling 

45120000

                                                 
36 In the event of any difference of interpretation between the CPV and the NACE, the CPV nomenclature 

will apply. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:2004L0018:20100101:EN:HTML#E0029#E0029
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for construction, geophysical, geological o r 
similar purposes. 

This class excludes: 

— drilling of production oil or gas wells, see 
11.20. 

— water well drilling, see 45.25, 

— shaft sinking, see 45.25, 

— oil and gas field exploration, geophysical, 
geological and seismic surveying, see 74.20. 

  45.2   Building of 
complete 
constructions 
or parts 
thereof; civil 
engineering 

  45200000

    45.21 General 
construction 
of building s 
and civil 
engineering 
works 

This class includes: 

— construction of all types of buildings 
construction of civil engineering 
constructions, 

— bridges, including those for elevated 
highways, viaducts, tunnels and subways, 

— long-distance pipelines, communication 
and power lines, 

— urban pipelines, urban communication 
and power lines, 

— ancillary urban works, 

— assembly and erection of prefabricated 
constructions on the site. 

This class excludes: 

— service activities incidental to  oil and ga s 
extraction, see 11.20, 

— erection of complete p refabricated 
constructions from self-m anufactured parts 
not of concrete, see divisions 20, 26 and 28, 

45210000

Except: 

-
45213316

45220000

45231000

45232000
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— construction work, other than buildings, 
for stadiums, swimming pools, gymnasium s, 
tennis courts, golf cour ses and o ther spo rts 
installations, see 45.23, 

— building installation, see 45.3, 

— building completion, see 45.4, 

— architectural and e ngineering activ ities, 
see 74.20, 

— project management for construction, see 
74.20. 

    45.22 Erection of 
roof 
covering and 
frames 

This class includes: 

— erection of roofs, 

— roof covering, 

— waterproofing. 

45261000

    45.23 Construction 
of highways , 
roads, 
airfields an d 
sport 
facilities 

This class includes: 

— construction of highwa ys, streets, roads , 
other vehicular and pedestrian ways, 

— construction of railways, 

— construction of airfield runways, 

— construction work, other than buildings, 
for stadiums, swimming pools, gymnasium s, 
tennis courts, golf cour ses and o ther spo rts 
installations, 

— painting of markings on road surfaces and 
car parks. 

This class excludes: 

— preliminary earth moving, see 45.11. 

45212212 
and 
DA03 

45230000

except: 

-
45231000

-
45232000

-
45234115

    45.24 Construction 
of water 
projects 

This class includes 

— construction of: 

—  

— waterways, harbour and river works, 

45240000
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pleasure ports (marinas), locks, etc., 

— dams and dykes, 

— dredging, 

— subsurface work. 

    45.25 Other 
construction 
work 
involving 
special 
trades 

This class includes: 

— construction activities specialising in one  
aspect common to different kinds of 
structures, requiring sp ecialised skill or  
equipment, 

— construction of foundations, including 
pile driving, 

— water well drilling an d construction, shaft 
sinking, 

— erection of non-self- manufactured steel 
elements, 

— steel bending, 

— bricklaying and stone setting, 

— scaffolds and work platform  erecting and 
dismantling, including renting of scaffolds 
and work platforms, 

— erection of chimneys and industrial ovens. 

This class excludes: 

— renting of scaffolds without erection and 
dismantling, see 71.32 

45250000

45262000

  45.3   Building 
installation 

  45300000

    45.31 Installation 
of electrical 
wiring and 
fittings 

This class includes: 

installation in buildings or other construction 
projects of: 

— electrical wiring and fittings, 

— telecommunications systems, 

45213316

45310000

Except: 

-
45316000



 

EN 74   EN 

— electrical heating systems, 

— residential antennas and aerials, 

— fire alarms, 

— burglar alarm systems, 

— lifts and escalators, 

— lightning conductors, etc. 

    45.32 Insulation 
work 
activities 

This class includes: 

— installation in b uildings o r othe r 
construction projects of therm al, sound or 
vibration insulation. 

This class excludes: 

— waterproofing, see 45.22. 

45320000

    45.33 Plumbing This class includes: 

— installation in b uildings o r othe r 
construction projects of: 

—  

— plumbing and sanitary equipment, 

— gas fittings, 

— heating, ventilation, refrigeration or air-
conditioning equipment and ducts, 

— sprinkler systems. 

This class excludes: 

— installation of  elec trical hea ting system s, 
see 45.31. 

45330000

    45.34 Other 
building 
installation 

This class includes: 

— installation of  illumination and s ignalling 
systems for  roads, railways, airpo rts and  
harbours, 

— installation in b uildings o r othe r 
construction proje cts of  f ittings and  f ixtures 

45234115

45316000

45340000
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n.e.c. 

  45.4   Building 
completion 

  45400000

    45.41 Plastering This class includes: 

— application in buildings or other 
construction projects of interior and exter ior 
plaster o r s tucco, inclu ding r elated la thing 
materials. 

45410000

    45.42 Joinery 
installation 

This class includes: 

— installation of not  self-m anufactured 
doors, windows, door and window fram es, 
fitted kitchens, staircas es, shop fittings and  
the like, of wood or other materials, 

— interior com pletion such as ceilings, 
wooden wall covering s, m ovable partition s, 
etc. 

This class excludes: 

— laying of  parquet and other wood floor 
coverings, see 45.43. 

45420000

    45.43 Floor and 
wall 
covering 

This class includes: 

— laying, tiling, han ging or fitting in  
buildings or other construction projects of: 

—  

— ceramic, concrete or cut stone wall or 
floor tiles, 

— parquet and other wood floor coverings 
carpets and linoleum floor coverings, 

— including of rubber or plastic, 

— terrazzo, marble, granite or slate floor or 
wall coverings, 

— wallpaper. 

45430000

    45.44 Painting and 
glazing 

This class includes: 45440000
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— interior and exterior painting of buildings, 

— painting of civil engineering structures, 

— installation of glass, mirrors, etc. 

This class excludes: 

— installation of windows, see 45.42, 

    45.45 Other 
building 
completion 

This class includes: 

— installation of private swimming pools, 

— steam cleaning, sand blasting and sim ilar 
activities for building exteriors, 

— other building com pletion and finishing 
work n.e.c. 

This class excludes: 

— interior cleaning of buildings and other 
structures, see 74.70. 

45212212 
and 
DA04 

45450000

  45.5   Renting of 
construction 
or 
demolition 
equipment 
with 
operator 

  45500000

    45.50 Renting of 
construction 
or 
demolition 
equipment 
with 
operator 

This class excludes: 

— renting of  construc tion or  de molition 
machinery and equipm ent without operators, 
see 71.32. 

45500000

(1) Council Regulation (EEC) No 3037/90 of 9 October 1990 on the statistical classification of 
economic activities in the European Co mmunity (OJ L 293, 24.10.1990, p. 1), regulation as 
last amended by Commission Regulation (EEC) No 761/93 (OJ L 83, 3.4.1993, p. 1). 

ANNEX II 
LIST OF EU LEGISLATION REFERRED TO IN ARTICLE 40 (3) 
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1. Directive 2009/33/EC37. 

ANNEX III 
ACTIVITIES EXERCISED BY CONTRACTING ENTITIES AS REFERRED TO IN 

ART. 4 

The provisions of this Directive governing con cessions awarded by contracting entities shall 
apply to the following activities: 

1. As far as gas and heat are concerned:  

(a) the provision or operation of  fixed networks intended to provide a service to 
the public in connection with the production, transport or distribution of gas or 
heat;  

(b) the supply of gas or heat to such networks. 

The supply of gas or heat to networks wh ich provide a service to the public by a  
contracting entity referred to in paragr aph 1 subparagraph 2 and subparagraph 3 of 
Article 4 shall not be considered a relevant activity within the meaning of paragraph 
1 where all of the following conditions are met: 

(c) the production of gas or heat by the entity concerned is the unavoidable 
consequence of carrying out an activity other than those referred to in this 
paragraph or in paragraphs 2 to 4 of this Annex;  

(d) the supply to the public network is aim ed only at the econom ic exploitation of 
such production and amounts to not more than 20 % of the e ntity's turnover on 
the bas is of  the av erage for the p receding three years,  including the c urrent 
year. 

2. As far as electricity is concerned: 

(a) the provision or operation of  fixed networks intended to provide a service to 
the public in connection with the produc tion, transport or distribution of 
electricity;  

(b) the supply of electricity to such networks. 

For the purposes of this Directive, s upply of electricity includes generation 
(production) and wholesale of electricity. 

The supply of electricity to networks wh ich provide a service to the public by a 
contracting entity referred to in paragr aph 1 subparagraph 2 and subparagraph 3 of 
Article 4 shall not be considered a relevant activity within the meaning of paragraph 
1 where all of the following conditions are met: 

                                                 
37 OJ L 120, 15.5.2009, p. 5. 
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(a) the production of electricity by the entity concerned takes place becau se its  
consumption is necessary for carrying out  an activity other than those referred 
to in this paragraph or in paragraphs 1, 3 and 4 of this Annex 

(b) supply to the public network depends only on the entity' s own consumption 
and has no t exceed ed 3 0% of the entity' s to tal production of energy, o n the 
basis of the average for the preceding three years, including the current year. 

3. As far as water is concerned:  

(a) the provision or operation of  fixed networks intended to provide a service to 
the public in connection with the produc tion, transport or distribution of 
drinking water;  

(b) the supply of drinking water to such networks. 

This Direc tive shall als o apply to con cessions awarded or organised by entities 
which pursue an activity referred to above and which are connected with one of the 
following: 

(a) hydraulic engineering projects, irrigation or land drainage, provided that the 
volume of water to be used for the s upply of drinking water represents m ore 
than 20 % of  the to tal vol ume of water m ade available b y such p rojects o r 
irrigation or drainage installations, or 

(b) the disposal or treatment of sewage. 

The supply of drinking water to networks which provide a service to the public by a 
contracting entity referred to in paragr aph 1 subparagraph 1 and paragraph 2 of 
Article 4 s hall no t be  conside red a relevant activ ity w ithin the meaning of  
subparagraph 1 where all of the following conditions are met: 

(a) the production of drinking water by the en tity concerned takes place because 
its consum ption is necessa ry for carrying  out an ac tivity other than those 
referred to in paragraphs 1 to 4 of this Annex;  

(b) the supply to the public network depends only on the entity's own consumption 
and has not exceeded 30  % of the e ntity's total production of drinking water,  
on the basis of the average for the preced ing three years, including the cu rrent 
year. 

4. Activities relating to the provision or opera tion of networks providing a service to 
the public in the f ield of transport b y railway, a utomated systems, tramway, trolley 
bus, bus or cable. 

As regards transpo rt s ervices, a network shall be considered to ex ist where the  
service is provided under operating conditions laid down by a competent authority of 
a Member State, such as conditions on the r outes to be served, the capacity to be 
made available or the frequency of the service. 
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5. Activities re lating to the  exploitation of  a geographical area for the purpose of the 
provision of  airpo rts an d m aritime or in land p orts o r oth er te rminal f acilities to 
carriers by air, sea or inland waterway. 

6. Activities relating to the provision of : 

(a) postal services; on the conditions set out in point (c),  

(b) other services than  postal services, on conditi on that s uch serv ices are  
provided by an entity w hich also pr ovides postal services within the m eaning 
of point (b) of subparagraph 2 and pr ovided that th e con ditions s et out in 
Article 27(1) of Directive [replacing 2004/17/EC] are not satisfied in respect 
of the services falling within point (b) of subparagraph 2. 

For the purpose of this Directive and without prejudice to Directive 97/67/EC: 

"postal item": means an item addressed in the final form in which it is to 
be ca rried, ir respective of  weig ht. In addition to ite ms of  
correspondence, such item s also include for instance books, 
catalogues, newspapers, peri odicals and postal packages 
containing m erchandise with or  without commercial value, 
irrespective of weight; 

(a) "postal services": m eans services consis ting of the clearance, sorting, routing 
and delivery of postal items. This shall in clude both serv ices falling within as 
well as serv ices f alling outside th e sc ope of the universal  servic e set up in  
conformity with Directive 97/67/EC;  

(b) "other services than postal services": means services provided in the following 
areas: 

(1) mail s ervice ma nagement s ervices (serv ices bo th precedin g and  
subsequent to despatch, incl uding "m ailroom m anagement 
services"), 

(2) added-value services linked to a nd provided entirely by electronic 
means (including the secure transm ission of coded docum ents by 
electronic m eans, address m anagement services and transm ission 
of registered electronic mail), 

(3) services concerning postal item s not included in point (a), such as 
direct mail bearing no address, 

(4) financial services, as defined in the CPV under the reference 
numbers from 66100000-1 to 66720000-3 and in Article 8 (5)(d) 
and including in particular postal  money orders and postal giro 
transfers, 

(5) philatelic services,   

(6) logistics services (services com bining physical delivery and/or 
warehousing with other non-postal functions), 
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7. Activities relating to the exploitation of a geographical area for the purpose of: 

(a) extracting oil or gas,  

(b) exploring for or extracting coal or other solid fuels. 

ANNEX IV 
INFORMATION TO BE INCLUDED IN CONCESSION NOTICES  

1. Name, identification number (where provide d for in national legislation), address  
including N UTS code, telephone, fax num ber, em ail and intern et address of the 
contracting author ity or  entity and,  where dif ferent, of  th e servic e f rom which 
additional information may be obtained.  

2. Type of contracting authority or entity and main activity exercised. 

3. If the app lications are to con tain tenders , em ail o r in ternet addr ess at which th e 
specifications and any supporting d ocuments will be available for unrestricted and  
full direct access, free of charge. 

4. Description of the procurem ent: nature and ex tent of works, nature and quantity or 
value of supplies, nature and extent of services, Where the concession is divided into 
lots, this information shall be prov ided for each lot. W here appropriate, description 
of any options. 

5. CPV Nomenclature reference No(s ). Where the concession is divi ded into lots, this  
information shall be provided for each lot. 

6. NUTS code for the m ain location of works in case of works concessions or NUTS 
code for the main place of performance service concessions; where the concession is 
divided into lots, this information shall be provided for each lot. 

7. Estimated total value of concession(s); where the concession is divided into lots, this 
information shall be provided fo r each lo t, togeth er with detailed m ethod of 
calculation of the estimated total value of the concession, in accordance with Art. 6  

8. Where the concession is to be subdivided in to lots, indication of the possibility of 
tendering for one, for several or for all of the lots; indication of any possible 
limitation of the number of lots that may be awarded to any one tenderer.  

9. Time-frame for delivery or provision of supplies, works or services and, as far as 
possible, duration of the concession. 

10. Conditions for participation, including: 

(a) where appropriate, indication whethe r the con cession is restricted to  
sheltered workshops, or whether its  execution is restricted to the 
framework of protected job programmes, 

(b) where appr opriate, ind ication whether th e pro vision of  th e serv ice is  
reserved by law, regulation or adm inistrative provision to a par ticular 
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profession; reference to the relevant  law, regulation or adm inistrative 
provision, 

(c) a list and brief description of sel ection criteria; m inimum level(s) of 
standards possibly required; indica tion of required inform ation (self-
declarations, documentation). 

11. Description of award procedur e used, if the procedure is to be conducted in stages, 
number of candidates to be adm itted to a given stage or to be invited to subm it 
tenders and objective criteria to be used to choose the candidates in question. 

(a) Time limit for the submission of applications 

(b) Address to which they must be sent 

(c) Language(s) in which they must be written 

12. Criteria which will be applied in the award of the concession 

13. Date of dispatch of the notice 

14. Name and address of the body responsible  f or appeal and, where appropriate, 
mediation procedures. Precise inform ation concerning the deadline for lodging 
appeals or, if need be, the nam e, address, telephone num ber, fax num ber and em ail 
address of the service from which this information may be obtained. 

15. Where appropriate, particular conditions to  which perform ance of the concession is 
subject. 

16. Address where applications or tenders shall be transmitted. 

17. In case of one-stage procedures: 

(a) Time limit for rece ipt of  tenders, if  dif ferent f rom the tim e limit  the 
submission of applications 

(b) time frame during which the tenderer must maintain its tender, 

(c) date, time and place for the opening of tenders, 

(d) persons authorised to be present at such opening. 

18. Where appropria te, indication of  requirements and conditio ns rela ted to the use of 
electronic means of communication 

19. Information whether th e concessio n is related to a project and /or programm e 
financed by European Union funds. 

ANNEX V  
INFORMATION TO BE INCLUDED IN CONCESSION AWARD NOTICES  
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I INFORMATION TO BE INCLUDED IN CONCESSION AWARD NOTICES 
PUBLISHED IN ACCORDANCE WITH ARTICLE 27 (1)  

1. Name, identification number (where provide d for in national legislation), address  
including N UTS code, telephone, fax num ber, em ail and intern et address of the 
contracting author ity or  entity and,  where dif ferent, of  th e servic e f rom which 
additional information may be obtained.  

2. Type of contracting authority or entity and main activity exercised. 

3. CPV Nomenclature reference No(s).  

4. NUTS code for the m ain location of works in case of works concessions or NUTS 
code for the main place of performance in case of service concessions;  

5. Description of the procurem ent: nature and ex tent of works, nature and quantity or 
value of supplies, nature and extent of services. Where the concession is divided into 
lots, this information shall be prov ided for each lot. W here appropriate, description 
of any options. 

6. Description of award procedure used, in the case of award without prior publication, 
justification. 

7. Criteria r eferred to in Article 39 which we re used for award of the concession or 
concessions.  

8. Date of concession award decision or decisions; 

9. Number of tenders received with respect of each award, including:  

(a) number of tenders received from  economic operators which are sm all 
and medium enterprises, 

(b) number of tenders received from abroad, 

(c) number of tenders received electronically. 

10. For each award, name, address including NUTS code, telephone, fax number, em ail 
address and internet address of the successful tenderer(s) including 

(a) information whether the successf ul tenderer is sm all and m edium 
enterprise, 

(b) information whether the concession was awarded to a consortium. 

11. Value and m ain financial term s of the awarded concession, in cluding fees and 
prices. 

12. Where appropriate, for each award,  value and proportion of concession likely to be 
subcontracted to third parties. 

13. Information whether th e concessio n is related to a project and /or programm e 
financed by European Union funds. 
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14. Name and a ddress of the oversight body a nd the body responsible for review and, 
where appropriate, m ediation procedures . Precise inform ation concerning the 
deadline for review pro cedures, or if need be, the nam e, address, telephone number, 
fax number and em ail address of the service from  which this inform ation may be  
obtained 

15. Date(s) and reference(s) of previous public ations in the Off icial Jou rnal of  the  
European Union relevant to the concession(s) advertised in this notice. 

16. Date of dispatch of the notice. 

17. Detailed m ethod of calculation of the esti mated total value of  the concession, in 
accordance with Article 6. 

18. Any other relevant information. 
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II. INFORMATION TO BE INCLUDED IN CONCESSION AWARD NOTICES 
PUBLISHED IN ACCORDANCE WITH ARTICLE 27(2) 

1. Name, identification number (where provide d for in national legislation), addres s 
including NUTS code, telephone, fax num ber, e mail and internet address of the  
contracting authority or en tity and, where different, of th e service from  which 
additional information may be obtained.  

2. Description of the procurem ent: nature and extent of works, nature and quantity or 
value of supplies, nature and extent of services, Where the concession is divided into 
lots, this information shall be p rovided for each lot. W here appropriate, description 
of any options. 

3. CPV Nomenclature reference No(s). 

4. Type of contracting authority or entity and main activity exercised. 

5. Date of concession award decision or decisions; 

6. For each award, name, address in cluding NUTS code, teleph one, fax number, em ail 
address and internet address of the econom ic operators to w hich the concession has 
been awarded. 

7. Value and main financial terms of the award, including fees and prices. 

8. Detailed m ethod of calculation of the estim ated total value of the concession, in 
accordance with Article 6. 

ANNEX VI 
INFORMATION TO BE INCLUDED IN CONCESSION AWARD NOTICES 

CONCERNING CONCESSIONS FOR SOCIAL AND OTHER SPECIFIC SERVICES 
(ARTICLE 27 (1)) 

1. Name, identification number (where provide d for in national legislation), addres s 
including NUTS code, telephone, fax num ber, e mail and internet address of the  
contracting authority or en tity and, where different, of th e service from  which 
additional information may be obtained. 

2. Type of contracting authority or entity and main activity exercised. 

3. CPV Nom enclature ref erence No(s ); where th e contrac t is divided in to lots, th is 
information shall be provided for each lot.  

4. At least a s ummary indication of  the nature a nd quantity  of  the services and if  
applicable, works and supplies provided. 

5. Number of tenders received. 

6. Value and main financial terms of the award, including fees and prices. 
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7. Name and address including NUTS code, te lephone, fax number, em ail address and 
internet address of the successful economic operator(s). 

8. Any other relevant information. 

ANNEX VII 
INFORMATION TO BE INCLUDED IN NOTICES OF MODIFICATIONS OF A 

CONCESSION DURING ITS TERM ACCORDING TO ARTICLE 42  

1. Name, identification number (where provide d for in national legislation), addres s 
including NUTS code, telephone, fax num ber, e mail and internet address of the  
contracting authority or en tity and, where different, of th e service from  which 
additional information may be obtained. 

2. CPV Nomenclature reference No(s); 

3. NUTS code for the m ain location of works in c ase of public works concessions or 
works concessions or NUTS code for the m ain place of delivery or perfor mance in 
service concessions; 

4. Description of the concession before and afte r the modification: nature and extent of 
the works, nature and quantity or value of supplies, nature and extent of services. 

5. Where applicable, m odification of financ ial term s of the concession, including 
increase in prices or fees caused by the modification. 

6. Description of the circumstances which have rendered necessary the modification.  

7. Date of concession award decision. 

8. Where applicable, the nam e, address in cluding NUTS code, telephone, fax num ber, 
email address and internet address of the new economic operator or operators. 

9. Information whether th e concess ion is related to a project and /or programme  
financed by European Union funds. 

10. Name and address of the oversight body and the body resp onsible for review and, 
where appropriate, m ediation procedures . P recise inform ation concerning the 
deadline for review procedures, or if need  be, t he name, address, telephone num ber, 
fax num ber and e mail address of the service from which this inform ation m ay be  
obtained. 

11. Date(s) and reference(s) of previous public ations in the Official Jou rnal of the 
European Union relevant to the contract(s) concerned by this notice. 

12. Date of dispatch of the notice. 

13. Any other relevant information. 

ANNEX VIII 
DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS 
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For the purposes of this Directive:  

1. technical specification", " means one of the following: 

(a) in the case of  public works conce ssions or wo rks concessions, the to tality of  
the technica l pre scriptions contained in particular in the concession award 
documents, defining the characteristics required of a m aterial, product or 
supply, so that it fulfils the use for which it is intended by the contracting 
authority or entity. Tho se characteristic s include levels of environm ental and 
climate perf ormance, design for all requirem ents (including accessibility for  
disabled persons) and conform ity as sessment, perform ance, safety or 
dimensions, including the procedures  con cerning qu ality assu rance, 
terminology, sym bols, testing and test m ethods, packaging, m arking and 
labelling, user instructions  and production processes and m ethods at any stage 
of the life cycle of the works; those characteristics also include rules relating to 
design and costing, the test, inspecti on and acceptance conditions for works 
and m ethods or techniques of construc tion and all other technical conditions 
which the contracting authority or enti ty is in a position to prescribe, under  
general or specific regulati ons, in relation to the fi nished works and to the 
materials or parts which they involve; 

(b) in the case of service concessions, a specification in a docum ent defining the 
required ch aracteristics of a prod uct o r a service,  such  as qu ality levels , 
environmental and  climate performance levels, design for all requirem ents 
(including access ibility for disabled persons ) and conform ity asses sment, 
performance, use of the product, saf ety or dim ensions, including requirem ents 
relevant to the product as regards the name under which the product is sold, 
terminology, sym bols, testing and test m ethods, packaging, m arking and 
labelling, user instructio ns, production processes and m ethods at any stage of 
the life cycle of the supply or service and conformity assessment procedures; 

2. "standard" m eans a technical specificati on approved by a recognised standardising 
body for r epeated or continuous applic ation, com pliance with which is not 
compulsory and which falls into one of the following categories: 

(a) international standa rd: a stand ard adapted b y an in ternational s tandards 
organisation and made available to the general public, 

(b) European standard: a standard adop ted by a European standards organisation 
and made available to the general public, 

(c) national standard: a sta ndard adopted by a national standards organisation and 
made available to the general public; 

3. "European technical approval" means a favourable technical assessment of the fitness 
for use of a product for a particular purpose,  based on the fulfilm ent of the essential  
requirements for building works, by m eans of  the inherent characteristics of the  
product and the defined conditions of appl ication and use. European technical  
approvals are issued by an approval body designated for this purpose by the Member 
State; 
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4. "Common technical sp ecification" m eans a t echnical specification laid down in 
accordance with a procedure recog nised by th e Mem ber States which has been 
published in the Official Journal of the European Union; 

5. "Technical reference" means any deliverab le produced by Europ ean standardisation 
bodies, oth er than Eu ropean stand ards, acco rding to pro cedures adapted to the 
development of market needs. 

ANNEX IX 
FEATURES CONCERNING PUBLICATION 

1. Publication of notices 

The notic es ref erred to  in Articles  26 a nd 27 m ust be sent by the contracting 
authorities or entities to the Publications Office of the European Union and published 
in accordance with the following rules:.  

Notices r eferred to in Artic les 26 and 27 shall be published by the Publications 
Office of the European Union  

The Publications Office of the European Union will give the contracting authority or 
entity the confirmation referred to in Article 28 (5). 

2. Publication of complementary or additional information 

Contracting authorities and c ontracting entities shall publ ish the spec ifications and 
the additional documents in their entirety on the Internet. 

3. Format and procedures for sending notices electronically 

The form at and procedure for sending notic es electronically as established by the 
Commission are made accessible at the Internet address ‘http://simap.europa.eu’. 

ANNEX X 
SERVICES REFERRED TO IN ARTICLE 17 

CPV Code Description 

7511000-4 and 

from 85000000-9 to 85323000-9 

(except 85321000-5 and 85322000-2) 

Health and social services 

75121000-0, 75122000-7, 75124000-1 Administrative educational, healthcare and 
cultural services 

75300000-9 Compulsory social security services 

75310000-2, 75311000-9, 75312000-6, 

75313000-3, 75313100-4, 75314000-0, 

Benefit services 
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75320000-5, 75330000-8, 75340000-1 

98000000-3 Other community, social and personal 
services 

98120000-0 Services furnished by trade unions 

98131000-0 Religious services 

ANNEX XI 
LIST OF EUROPEAN UNION LEGISLATION REFERRED TO IN  

ARTICLE 4 (3) (b)  

Rights which have been granted by m eans of a procedure in which adequate publicity has 
been ensured and where the granting of those rights was based on objectiv e criteria shall no t 
constitute " special or exclusiv e rights" within  the meaning of  this Directive. The f ollowing 
lists procedures, ensuring adequate prior transparency, for granting authorisations on the basis 
of other legislative a cts of the Euro pean Union which do no t constitute "special o r exclusive 
rights" within the meaning of this Directive: 

(a) Granting au thorisation to operate n atural gas installations in acco rdance with th e 
procedures laid down in Article 4 of Directive 98/30/EC. 

(b) Authorisation or an in vitation to tender for the construction of ne w electricity 
production installations in accordance with the provisions of Directive 96/92/EC. 

(c) The granting in accordance with the procedur es laid down in Article 9 of Directive 
97/67/EC of authorisations in relation to a postal service which is not or shall not be 
reserved. 

(d) A procedure for granting an authorisati on to carry on an act ivity involving the  
exploitation of hydrocarbons in accordance with Directive 94/22/EC. 

(e) Public service contracts within the meaning of Regulation (EC) No 1370/2007 which 
have been a warded on the basis of a co mpetitive tendering procedure in  accordance 
with its Article 5(3). 

ANNEX XII 
REQUIREMENTS RELATING TO DEVICES FOR THE ELECTRONIC RECEIPT 

OF TENDERS, AND APPLICATIONS  

1. Devices for the electronic receipt of tenders and applications must at least guarantee, 
through technical means and appropriate procedures, that: 

(a) the exact time and date of  the rec eipt of tenders and applications can be 
determined precisely; 

(a) it may be reasonably ensured that, before the tim e limits laid down, no-
one can have access to data transmitted under these requirements; 

(b) where that access prohibition is inf ringed, it m ay be reasonably ensured 
that the infringement is clearly detectable; 
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(c) only authorised persons m ay set or change the dates for opening data 
received; 

(d) during the d ifferent stages of the concession aw ard procedure access to  
all d ata sub mitted, or to part thereof, m ust be possible o nly th rough 
simultaneous action by authorised persons; 

(e) simultaneous action by authorised pe rsons must give access to data 
transmitted only after the prescribed date; 

(f) data received and opened in accordance with these requ irements m ust 
remain accessible on ly to persons  authorised  to acquain t them selves 
therewith, and 

(g) authentication of tenders must conform to the requirements set out in this 
Annex.  

 

 

ANNEX XIII  
INFORMATION TO BE INCLUDED IN PRIOR INFORMATION NOTICES 

CONCERNING CONCESSIONS FOR SOCIAL AND OTHER SPECIFIC SERVICES 
(as referred to in Article 26(3)) 

1. Name, identification number (where provide d for in national legislation), addres s 
including NUTS code, telephone, fax num ber, e mail and internet address of the  
contracting authority or contracting entity and, where different, of the service fr om 
which additional information may be obtained. 

2. Where appropriate, email or internet addr ess at which the specifications and any 
supporting documents will be available. 

3. Type of contracting authority or contracting entity and main activity exercised. 

4. CPV Nom enclature ref erence No(s ); where th e contrac t is divided in to lots, th is 
information shall be provided for each lot.  

5. NUTS code for the main place of delivery or performance of service concessions 

6. Description of the services and where applicable, incidental works and supplies to be 
procured 

7. Estimated total value of concession(s); where the concession is divided into lots, this 
information shall be provided for each lot. 

8. Conditions for participation. 

9. Where applicable, time limit(s) for contacting the contracting authority or contracting 
entity in view of participation. 
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10. Where applicable, brief description of the main features of the award procedure to be 
applied. 

11. Any other relevant information. 
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