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EXPLANATORY MEMORANDUM 

1. CONTEXT OF THE PROPOSAL 

CONTEXT OF THE PROPOSAL 

The objective of this proposal is to am end Council Regulation (E C) No 1098/2007 of 18 
September 2007 establishing a m ulti-annual plan for the cod stocks in the Baltic Sea and the 
fisheries exploiting those stocks ("the plan"). This act was adopted prior to the entry into force 
of the Treaty on the Functioning of the European Union (TFEU).  

The plan has as its core objective to ensure that Baltic cod stocks can be exploited under 
sustainable economic, environmental and social conditions. To attain it, the plan lays down 
rules for the establishm ent of the annual fishing opportunities for this stock in term s of total 
allowable catch and fishing effort. Such rules use certain technical parameters, by reference to 
which the stock can be considered to be in better or worse conservation status, therefore 
closer to or further away from  the plan' s objective. These p arameters are scien ce-based and 
not a policy choice. Science m ay evolve and improve, and the plan needs to contain the  
necessary provisions to ensure it is kept up to date with the best science available.  

Furthermore, Article 27 of the Re gulation stipulates that if scientific advice indicates that that 
the fishing mortality rates are disaccording with the objectives of the plan, the Council m ust 
by qualif ied m ajority revise m ortality r ates as  to ensure that th e plan can  attain its 
management objectives. The current text ther efore confers the power to am end these non-
essential elements of the plan on the Council. Such decision-making procedure is no longer 
possible under the TFEU. 

Similarly, Article 26 provides for modification by the Council of certain non-essential 
elements of the plan to ensure that the objectives are met.  
Article 290 of the TFEU provides that a legisl ative act m ay delegate to the Comm ission the 
power to adopt non-legislative ac ts of general application to  supplem ent or am end certain 
non-essential elem ents of the le gislative act. By way of c onsequence, the decision-m aking 
procedure foreseen in Article 26 and 27 of the Regulation should be converted into a system  
of delegated powers to be exercised  by the Commission under the co nditions set out in the 
plan itself. The plan should therefore be amended accordingly.  

The plan requires evaluation of the im pact of the m anagement measures on the stocks 
concerned and on the fisheries concerned. The timeline se t in the Re gulation in f orce is 
neither feasible nor efficient. Th is requirement encounters considerable difficulties due to th e 
limited availability of  relev ant data to carry  out appropr iate as sessment. According to  
scientific advice a full evaluation of 3 year performance of the plan cannot be conducted until 
5 years from the commencement of the p lan. Consequently, the timeline for evaluation of the 
plan should be modified. 

Implementing powers should be given to the Commission to confirm whether th e conditions 
established in Article 29  of this Regulation are f ulfilled and,  consequently whether r elevant 
provisions apply in the subdivisions concerned. 
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Additionally, the Comm ission and Me mber St ates signed up to the aim  of achi eving a 
maximum s ustainable yield (MSY) for depleted  stocks by 2015 at the latest, but it is not  
indicated as objective of the pla n. To avoid any am biguities in the plan the r eference to the 
maximum sustainable yield should be included in the plan. 

Article 5 and 8 should  be am ended accordingly to clarify that th e procedure at issue is that 
provided for by the Treaty. 

This amendment is prim arily aimed at chang es enabling this plan to work ef ficiently within 
the new decisional framework set up by the Lisbon Treaty. 

2. RESULTS OF CONSULTATIONS WITH THE INTERESTED PARTIES AND 
IMPACT ASSESSMENTS 

Not applicable 

3. LEGAL ELEMENTS OF THE PROPOSAL 

• Summary of the proposed action 

The main legal action is to  identify the powers conferred upon the Commission in Council 
Regulation (EC) No 1098/2007 and to classify these as delegated or implementing powers. 

• Legal basis 

Article 43(2) of the Treaty on the Functioning of the European Union. 

• Subsidiarity principle 

The proposal falls under exclusive competence of the European Union. 

• Proportionality principle 

The proposal is am ending m easures which al ready exist in Council Regulation (EC) No 
1098/2007, therefore no concern on the principle of proportionality arises. 

• Choice of instrument 

Proposed instrument: Regulation of the European Parliament and of the Council. 

Other means would not be adequate for the fo llowing reason: a Regulation m ust be amended 
by a Regulation. 

4. BUDGETARY IMPLICATION  

This measure does not involve any additional Union expenditure. 
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2012/0077 (COD) 

Proposal for a 

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

amending Council Regulation (EC) No 1098/2007 of 18 September 2007 establishing a 
multi-annual plan for the cod stocks in the Baltic Sea and the fisheries exploiting those 

stocks 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the T reaty on the Functioning of the European Union, and in particular 
Article 43(2) thereof, 

Having regard to the proposal from the European Commission, 

After transmission of the draft legislative act to the national Parliaments, 

Having regard to the opinion of the European Economic and Social Committee1,  

Acting in accordance with the ordinary legislative procedure, 

Whereas: 

(1) To avoid any ambiguity and ensure consistency with international commitments of the 
Union for achieving a m aximum sustainable yield for depl eted stocks, the objectives  
of multi-annual plan f or the cod sto cks in the Baltic Sea an d the f isheries exploiting 
those stocks, established by C ouncil Regulation (EC) No 1098/2007 2, should be  
clarified accordingly. 

(2) Regulation (EC) No 1 098/2007 provides for the follo w-up and revision of the 
minimum fishing mortality rates specified therein in case of inade quacy of those rates  
to meet the objectives of that plan. 

(3) In accordance with Article 290 of the Tr eaty the Commission may be em powered to 
supplement or amend non-essential elements of a legislative act by means of delegated 
acts.  

(4) In order to achieve in an efficient wa y the ta rgets s et ou t in Regula tion (EC) No 
1098/2007 and be able to react swiftly to cha nges in stock conditions or in fishery, the 
power to adopt acts in accordance with Ar ticle 290 of the Tr eaty should be delegated 
to the Comm ission in respect of  the revisi on of the m inimum fishing mortality rates, 
when scientific data indicate that the rate s are no longer appropriate and m easures are 
not sufficient to reach the objectives of the pl an. It is of particul ar importance that the 

                                                 
1 OJ C, , p. . 
2 OJ L 248, 22.9.2007 
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Commission carry out appropriate consultations during its preparatory work, including 
at expert level. 

(5) The Comm ission, when preparing and dr awing up delegated acts, should ensure a 
simultaneous, tim ely and appropriate transm ission of relevant docum ents to t he 
European Parliament and to the Council. 

(6) In order to ensure unifor m conditions  for the im plementation of Article 29 of  
Regulation (EC) No 1098/2007, im plementing powers should be conferred upon the 
Commission. Those powers shou ld be exercised in acco rdance with Reg ulation (EU) 
No 182/2011 of the European Parliam ent and of the Council of 16 February 2011 
laying down the rules and general principles  concerning m echanisms for control by 
Member States of the Commission’s exercise of implementing powers3. 

(7) To ensure the efficiency of an evaluati on of the plan' s perform ance the tim eline of 
evaluation provided for in Regulation (EC) No 1098/2007 should be modified. 

(8) In addition, the decision m aking pro cedure concerning the setting of fishing 
opportunities referred to in Regulatio n (EC) No 1098/2007 should be clarified 
following the entry into force of the Treaty on the Functioning of the European Union.  

(9) The proposed amendments are therefore pr imarily aimed at changes enabling the plan 
to work efficiently within the new decisional framework set up by the Lisbon Treaty. 

(10) Regulation (EC) No 1098/2007 should therefore be amended accordingly,  

HAVE ADOPTED THIS REGULATION: 

Article 1 

Regulation (EC) No 1098/2007 is amended as follows: 

(1) In Article 4, the introductory phrase is replaced by the following : 

"The plan shall ensure the sustainable exploitation of the cod stocks concerned on the 
basis of m aximum sustainable yield by gr adually redu cing and m aintaining the 
fishing mortality rates at levels no lower than:"  

(2) In Article 5, paragraph 1 is replaced by the following: 

"1. Each year the Council shall decide in accordance with the Treaty on the TACs for 
the cod stocks concerned for the following year."  

(3) In Article 8, paragraph 3 is replaced by the following: 

"3. The Council shall decide  each year in accordance w ith the Treaty on the  
maximum number of days absent from  port outside periods specified in paragraph 1 
in th e f ollowing year  when f ishing with th e gear referre d to in paragraph 1 is 
allowed, in accordance with the rules set out in paragraphs 4 and 5."  

                                                 
3 OJ L 55, 28.2.2011, p. 13. 
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(4) Article 26 is replaced by the following: 

"Article 26 
Evaluation of the plan 

"Every five years from 18 September 2007, the Comm ission shall evaluate the 
operation a nd perf ormance of  this m ulti-annual plan. W here appr opriate, the 
Commission m ay propose adaptations to th e m ulti-annual plan or adopt delegated 
acts in accordance with Article 27." 

(5) Article 27 is replaced by the following: 

"Article 27 
Revision of minimum fishing mortality rates  

The Comm ission shall be em powered to a dopt delegated acts in acco rdance with 
Article 29a to revis e the minimum fishing mortality rates set out in Artic le 4, when 
scientific data indicates that th e values f or the m inimum f ishing mortality rates are 
disaccording with the objectives of the management plan." 

(6) In Article 29 paragraphs 2, 3 and 4 are replaced by the following: 

"2. Article 8(1)(b), (3), (4) and (5) shall not apply to ICES Subdivisions 27 and/or  
28.2 if there is evidence that  catches of cod in those ICES Subdivisions are lower 
than 3% of the to tal cathes of cod in Ar ea B. T he Commission shall, each year,  by 
means of i mplementing acts and on the basis of the reports from  M ember States  
referred to in paragraph 1 and of scien tific da ta, conf irm whether suc h evidence 
exists and, consequently, whether the restrict ions provided for in Article 8(1)(b), (3), 
(4) and (5) apply in the subdivisions con cerned. Those i mplementing acts shall be 
adopted in accordance with the examination procedure referred to in Article 29b(2)"  

3. Article 8(1)(b), (3), (4) and (5) shall only apply to IC ES Subdivision 28.1, if there 
is evidence that the catches of cod are highe r than 1.5% of the total catches of cod i n 
Area B. The Commission shall, each year, by means of implementing acts and on the 
basis of the reports from Mem ber States re ferred to in paragraph 1 and of scientific 
data, confirm whether such avidence ex ists and, consequently, whether the  
restrictions provided for in Article 8(1)(b),  (3), (4) and (5) apply in the subdivision 
concerned. Those im plementing acts shal l be adopted in accordance with the 
examination procedure referred to in Article 29b(2)" 

4. The i mplementing acts referred to in paragraphs 2 and 3 shall apply from  1 
January to 31 December of the following year." 

(7) The following Chapter VIa is inserted: 
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"Chapter VIa 

"Article 29 a 
Exercise of the delegation 

1. The power to adopt delegated acts is conferred on the Commi ssion subject to the 
conditions laid down in this Article. 

2. The delegation of power referred to in Articles 26 and 27 shall be conferred on the 
Commission for an indeterminate period of time. 

3. The delegation of power referred to in  Articles 26 and 27 m ay be revoked at any 
time by the European Parliam ent or by th e Council. A decision to revocation shall 
put an end to the delegation of the power specified in that decision. It shall take  
effect the day following the public ation of the de cision in the Official Journal of the  
European Union or at a later date sp ecified therein. It shall not affect the validity of  
any delegated acts already in force. 

4. As soon as it adopts a delegated act, the Commission shall notify it simultaneously 
to the European Parliament and to the Council. 

5. A delegated act adopted pursuant to Articl es 26, and 27 shall en ter into force only 
if no objection has been expre ssed either by the European P arliament or the Council 
within a period of two months of notificati on of that ac t to the European Parliament 
and the Council or if, before the expiry of  that period, the E uropean Parliament and 
the Council have both  inform ed the Commi ssion that they will no t object.  That 
period shall be extended by two m onths at th e initiative of the European  Parliament 
or the Council." 

"Article 29b 

Committee procedure 

1. The Commission shall be assisted by the Committee for Fisheries and Aquaculture 
established by Article 30 of Regulation (EC) No 2371/2002. That Committee shall be 
a committee within the meaning of Regulation (EU) No 182/2011. 

2. W here reference is m ade to this para graph, Article 5 of Regulation (EU) No 
182/2011 shall apply."  

"Article 29c 

Council decisions 

Where this Regulation provides for decisions to be taken by the Council, the Council  
shall act in accordance with the Treaty." 
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Article 2 

This Regulation shall enter into f orce on the twentieth day following that of its publication in 
the Official Journal of the European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels,  

For the European Parliament For the Council 
The President The President 
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