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on the award of concession contracts 

EXECUTIVE SUMMARY 

OF THE IMPACT ASSESSMENT OF PROPOSAL FOR A DIRECTIVE ON THE AWARD OF 
CONCESSION CONTRACTS 

1. PROBLEM DEFINITION 
Concession contracts are comm only used by pu blic authorities to provide for the delivery of  
services or construc tion of  inf rastructure. Concessions inv olve a con tractual arrangem ent 
between the public authority and an econom ic operator (the conce ssion holder) whereby the 
latter p rovides serv ices or carries  out work s and is substantially rem unerated by being 
permitted to  exploit the  work or service. Conc essions a re a particula rly attr active way of 
carrying out projects of public interest when state or local authorities need to mobilise private 
capital and know-how to supplem ent scarce public resources. Th ey underpin a significant 
share of economic activity in the EU and are especially common in network industries and for 
the delivery of services of ge neral economic interest. Conce ssion holders m ay, for exam ple, 
build and manage motorways, provide airport services or operate water distribution networks. 

Concessions involving private part ners are a particular form  of public private partnership 
(PPP)1. According to the inform ation available, over 60 % of all PPP contracts can be classed  
as concessions. As a m odel where, in rem uneration, the private partner is given the right to 
exploit either the work or the service, with the inherent financial risks, concessions constitute 
a convenient legal framework for carrying ou t public tasks through PPPs and hence m ake it 
possible to deliver much needed public works a nd services, while keeping those assets out of 
the government balance sheet. 

Since it involves the ef ficient allocation of public funds, procurem ent of concessions (and 
therefore indirectly of PPPs) is of special concern in the current context of severe budgetary 
constraints and econom ic di fficulties in m any EU Me mber States . The initiative on  
concessions is to  be seen as one o f the m easures th at can  help to  en sure m ore efficient 
allocation of public money by creating conditions for the competitive award of a contract. 

Currently, the award of  service concessions is  subjec t on ly to the T reaty pr inciples (equ al 
treatment, non-discrim ination, tran sparency and proportionality) while works concessions 
(with the exception of  the ‘utilit ies’ sector) are also partially covered by som e s econdary 

                                                 
1 For the purpose of statistic al tr eatment, concessions are defined as projects where the major ity of revenu e is  

generated by third-party users, whereas in PPPs the majority of revenue comes from public authorities. 
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legislation. By contrast, public procurem ent c ontracts are subject to  detailed secondary 
legislation (covering ‘classic’ and ‘utilities’ sectors)2. 

The lack of clarity of the EU rules governing concessions is the m ain driver of problem s 
identified with regard to the present situation: legal uncertainty (1.1), entry barriers (1.2.) and 
lack of appropriate judicial guarantees for the bidders (1.3.). 

1.1. Lack of legal certainty generating economic inefficiencies 
Legal uncertainty affects both the definition of  concession and the legal regim e applicable. 
The current definition m akes it difficult to distinguish between c oncessions and public 
contracts (and also between works concessions  and service concessions). Although the Court 
has explained that the essential feature of a concession is the risk inherent in the exploitation 
of a work or a service which the concession holder has to b ear, fundamental components of 
the definition, such as the leve l and type of risk, are still unde fined. Furthermore, the precise 
content of the obligations of transparency and non-discrim ination arising from  the Treaty 
remains unclear. National legal frameworks do not provide a solution to the problem either as, 
for the same reasons, their compliance with the EU rules cannot be easily ensured. 

The present situation of uncer tainty at several levels gi ves rise to m ajor econom ic 
inefficiencies and is detrim ental to contrac ting authorities and entit ies, econom ic operators 
and users of the services. Indeed, for contracti ng authorities and entities, the lack of legal 
certainty increases the risk of  cancellation or early termination of illegally awarded contracts 
and ultimately discourages them  from using con cessions in cases where this type of  contract 
may be a good solution. Econom ic operators may al so be less inclined to engage in projects 
which m ay turn out to have been tendered in violation of  EU law. Lim ited intere st in 
concessions m ay equally have a negative eff ect on the uptake of PPPs and, consequently, 
jeopardise improvements in efficien cy and inno vation in th e delivery of services vital to EU 
citizens. 

1.2. Entry barriers 
In addition to legal uncertainty, the current situ ation is marked by the presence of barriers to 
market entry. 

Member States' legal systems differ significantly as to the scope of application of the rules on 
the award o f concessions, the level of publication and transpar ency standards, the choice of 
procedures, or of selection a nd award criteria,  and technical specifications. This  situa tion 
contributes to the fragm entation of national frameworks, further ag gravated by the often  
unlawful practices of c ontracting authorities and entities , such as  the direct award of 
concession contracts or the use of criteria which are not objective. 

As a result, econom ic operators are faced with an  unlevel playing field, often leadin g to lost 
market opportunities. Many respo ndents to the public consultations confirm ed that the this 
situation gives rise to costs related to lega l advice and to the need for in-depth  knowledge of 
specific local conditions and creates obstacles to  the entry of non-dom estic EU operators into 
these m arkets. In  add ition to the  h arm to competitors lo cated in  other M ember Sta tes, 
contracting entities and consum ers also stand to lose, as they  do not get the value for m oney 
they might have expected.  

                                                 
2 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of 

procedures for the award of public works contracts, public supply contracts and public service contracts, and 
Directive 2004/17/EC of the EP and of the Council of 31 March 2004 coordinating the procurement procedures of 
entities operating in the water, energy, transport and postal services sectors (OJ L 134, 30.4.2004). 
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1.3. Insufficient legal protection of tenderers 
Services concessions, and to a certain exten t works concessions, are no t covered by the rules  
providing for legal remedies in the area of public procurement. Therefore, aggrieved tenderers 
do not benefit from important judicial protection afforded by the Remedies Directive. Despite 
the fact that certain  Member States have extended the application of this Direc tive to serv ice 
concessions, others have not done so. As a result, possible violatio ns of the E U Treaty 
principles cannot be adequately addressed. 

2. SUBSIDIARITY 
Although the aforem entioned problems produce their m aterial effects at national level, they 
also affect the efficient functioning of the EU internal market. 

Even if Member States were to take legislative action to establish a legal framework based on 
the Treaty principles, at least two problems would still remain unresolved: the risk of the legal 
uncertainty rela ted to interpr etations of  thos e principles by nationa l legislators and large 
disparities between the legislation in different Member States. 

A common understanding across Mem ber St ates of the obligations fl owing from the EU 
principles can only be achieved  by action at EU level. Sim ilarly, approximation of the rules 
by the EU legislator can best eliminate discrepancies between national regimes. 

3. OBJECTIVES 
The overall objective of the present initiative is to create a supportiv e framework for wider 
use of concessions, hence contributing to economic growth and innovation. The initiative will 
concentrate on solutio ns allowing  the qualit y and accessibility of m any socially an d 
economically im portant services to be im proved by facilitating inve stment and increasing 
competition for the awa rd of concessions, thus  creating m ore business opportunities for EU 
companies and fostering innovation. 

4. SCOPE OF LEGISLATION 
Legislation on concessions should cover the award of this type of contract w ith regard not 
only to the ‘classic’ sector (Directive 2004/18/E C) but to the ‘utilities’ sector (D irective 
2004/17/EC), which accounts for a significant number of concessions. 

Non-priority services (e.g. hea lth, education and socia l services) are presently only partially 
covered by the Public Procurem ent Direc tives since the y were dee med not to presen t a 
significant p otential for cross-bo rder trade. Ho wever, in the light of recent findings by the  
Commission following the evaluation on the im pact and effectiveness of EU public 
procurement legislation, m any categories of se rvices form erly class ified as non -priority 
services showed a relatively high ratio of cross-border provision. Any new proposal in the 
field of public purchases m ust take account of  these findings. Therefore, such conclusions 
justify the e xtension of  the env isaged rules to those services. Neverthele ss, services such as 
social, health and education continue to ha ve a lim ited cross-border dim ension, due to the 
strong im pact of different national cultural  traditions, and are less often awarded as 
concessions. 

Concessions contracts f or certain  s pecific types of services ar e alread y subject to  specific 
regulation with regard to the contracts they award, such as public passenger transport services 
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by rail and road (covered by Regulation 1370/2007)  and air transport services (covered by 
Regulation 1008/2008) and therefor e should be excluded from  the scope of the future  
legislation on concessions. 

5. POLICY OPTIONS 
The Commission has analysed different policy options aimed at meeting the objectives set out 
in the previous section. These include the follow ing legislative and non legislative actions: no 
policy change; a focused infringement policy; soft law; legislation: basic rules, detailed rules, 
mixed rules. 

Only the legislative options above will be analysed in detail since, as will be explained below, 
neither the focused infringem ent policy nor th e sof t law option see m f ully adequate to  
accomplish the objectives set out. 

5.1. Base line scenario (Option 1) 
This option  im plies no action to  address  th e status qu o. In th is case th e econom ic 
inefficiencies caused b y legal un certainty and the exis ting entry barriers to  the EU 
concessions m arket would persist: contract ing authorities and en tities would m iss the  
opportunity to ensure best value for money in the award of concession s, economic operators 
would m iss out on substantial business opportuniti es and consum er benefits would rem ain 
limited. 

5.2. Focused infringement policy (Option 2) 
This option would consist in increased and more systematic use of the infringement procedure 
under Article 258 of the  TFEU to address cases of violation of the Treaty principles during 
the award of concessions. While this option offers certain positive effects it would not address 
the problems identified and result s could only be expected in th e long term . Therefore, this 
option would not meet the objectives of the initiative and can also be discarded. 

5.3. Soft law (Option 3) 
The sof t law option would consist e ither in an interp retative co mmunication of  the 
Commission or a recommendation. The Communication on concessions of 2000 has not so far 
ensured leg al certainty and com pliance with th e Treaty p rinciples3. A n ew co mmunication 
would probably raise stakeholders’ awareness of  the case law of the C ourt but could not go 
beyond interpretation of the existing case law. Furthermore, a communication is not binding 
and therefore would not be likely to ensur e pu blicity of  co ncession co ntracts in th e EU or 
fairness of the procedures used to award them. 

The above comments also apply to a r ecommendation by the Commission. It therefore 
appears that neither a co mmunication nor a recommendation would achieve the objectives of 
the initiative. This option can therefore be discarded. 

5.4. Legislation — content of the options 

The two ‘extreme’ legislative options are the introduction of basic rules corresponding to the 
existing provisions on works concessions of Di rective 2004/18/EC or de tailed rules based on 
the current legal fram ework fo r public contracts. The third option, m ixed rules, would be 
some compromise between the two. 

                                                 
3 Commission interpretative communication on concessions under Community law (OJ C 121, 29.4.2000). 
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6. ASSESSMENT OF IMPACTS OF THE LEGISLATIVE OPTIONS 

6.1. Scope of legislation 
A proposal for directive on concessions, irresp ective of its actual content, would cover 
concessions in both ‘classic’ and utilities sectors. 

By contrast, new rules would not apply to se rvices concessions currently governed by the 
Transport Regulation4 and the Air Transport Services Regulation5, for the sake of the stability 
of their separate legal regim es, and only partia lly to  social services . The threshold for both 
works and service concessions should ensure th at these rules cover only concess ions with a 
manifest cross-border interest. 

6.2. Option 4: Legislation — basic rules 
Basic rules would include provisions currently  applicable to works concessions in the 
‘classic’ sectors, as well as clarification of the notion of concession. 

Clearer criteria distinguishing between public contracts and con cessions could be expected to 
reduce the number of public contracts wrongly labelled as concessions. 

The m ost important of  these  ru les is the  obligation  to p ublish a co ncession no tice in  th e 
Official Journal of the EU. This requirem ent is expected to reduce a number of direct awards, 
contribute to better inform ation on concessions, eliminate legal uncertainty as to whether the  
standards of ‘adequate advert isement’ have been m et and reduce the cost of bidding for 
concessions for SMEs. 

More competition and contestability is likely to result in more competitive bids and hence, in  
better results for contracting authorities and entities and consumers. 

Provisions on the m inimum dea dlines for the subm ission of bids could help avoid 
discrimination, combat corruption and encourage participation of cross-border bidders. 

Legislation is th e on ly option  cap able of  b ringing procedures for the award of service  
concessions within the realm  of the Rem edies Directives.  This should substantially im prove 
legal protection for bidders, which is likely to e nhance their confidence in the im partiality of 
contracting authorities and entities’ decisions and encourage them to bid more often. 

Basic rules m ight also ensure equal treatm ent throughout the procedure. However, their 
effectiveness is m ore uncertain in this reg ard. One possible drawback m ight be that greate r 
transparency in the aw ard of con cessions could lead to  increased  dom inance by larg e 
companies. However, such an outcom e is by no m eans certain. Stak eholders perceive the 
administrative and compliance costs likely to be  generated by basic legislation as rather 
unsubstantial and considered they would be c ounterbalanced by the e fficiencies achieved 
thanks to greater competition. 

As to the p ossible social drawbacks, the current EU leg islation on s afeguarding employees’ 
rights in the event of transfers of undertakings  reduces the possibility  of redundancies in the 
event that an incumbent operator loses a contract. 

Basic rules would have no i mpact on the abilit y of contracting author ities and en tities or  
regulatory bodies to establish which environmental standards need to be met. 

                                                 
4 Regulation 1370/2007, OJEU, L 315 of 3.12.2007. 
5 R egulation 1008/2008 OJEU, L 293, 31.10.2008. 
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Basic rules  could create a stable legal fram ework, stim ulate th e use of concess ions and 
therefore facilitate investm ent and prom ote innovation. Greater tran sparency, resu lting in 
more innovative approaches to pub lic services and greater choice and efficiency, would bring 
about positive outcomes for contracting authoriti es and entities and for users, im prove access 
to the market and create new business opportunities. 

6.3. Option 5: Legislation — detailed rules 
Detailed rules would include a ll the legal solu tions provided for in the basic rules option. 
Thus, the impact of deta iled rules on legal certai nty would be partly iden tical to the impact of 
the basic rules. In addition, how ever, this option would involve the application of the sam e 
rules, in particular those on selection a nd award criteria and on award procedures, as for 
public con tracts. Thus in certain respects, thes e rules are like ly to r aise the level of  legal 
certainty, as  they would  comprehensively enshrine the Treaty principles applicable to m any 
aspects of the award procedure. However, despite all the expected benefits, the introduction of 
detailed rules might prove counter-productive an d substantially decrease the attractiveness of 
concessions. Indeed, the complexity of rules and specific provisions (such as com pulsory use 
of standard tendering procedures or the m ost econom ically advantageous tender (MEAT) 
criteria) might have a deterrent effect and also  reduce overall legal ce rtainty, due to a higher 
risk of litigation, ultim ately discouraging the use of concessions . Many stakeholders perceive 
the complexity of detailed rules as a major threat. 

The economic impact of the introduction of detailed rules is therefore likely to be negative, as 
undertakings m ight shy away from bidding fo r concessions, contracting authorities and 
entities would fail to reap the benefits they m ight expect, while consum ers would fail to gain 
access to cheaper and better quality services. 

The impact on e mployment and the quality of j obs is likely to be lim ited, while the overall 
social and environm ental impact might be ne gative, with less innovation and poorer quality 
services. 

6.4. Option 6: Legislation — Mixed rules 
Nevertheless, the basic rules could usefully be complemented by some provisions on selection 
and award criteria, and on the course of proc edures. These provisions would not strictly 
reproduce the content of public procurem ent directives (such as rules on MEAT), but would, 
for exam ple consist of obligations to publis h subject-m atter-related selection an d award  
criteria in advance or to observe m inimum deadlines for the subm ission of tenders. They 
might also include rules on tec hnical specifications , obligations to di sseminate the sam e 
information to all bidders during negotiations, public-public cooperation and modifications of 
concessions during their perfor mance. Finally, they m ight impose compulsory publication of 
the award notice. 

Such provisions could be expected to have a beneficial impact on tr ansparency, fairness and 
legal ce rtainty, thereby contr ibuting to b etter achievement of a num ber of objectives of the 
present initiative, in particular better access to the market, improved investment opportunities 
and hence more and better quality  services. By  encouraging the uptake of concessions m ore 
than either of the alternative options, they would also positively im pact engagement in PPPs. 
A substantial number of stakeholders supported the introduction of mixed rules. 

Under m ixed rules all im pacts (economic, social and environm ental) should be slightly 
improved in comparison with the effects of basic rules. 
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7. COMPARING THE OPTIONS 
Both the basic ru les a nd the m ixed rules options are capable of achieving significant 
improvement of  lega l certainty  an d hence f acilitate a ccess to the m arket, res ulting in 
improved outcomes for the contracting authorities and entities, users and businesses. Detailed 
rules permit to ach ieve better results in term s of fairness of the pro cedures, but ar e likely to 
generate important drawbacks in the form  of  reduced up -take of co ncessions. Mixed rules 
appear to d eliver the b est results  in term s of  fairness and better va lue for m oney but also, 
given their flexibility, in terms of encouraging the use of concessions. 

In th e light of the abo ve it is recomm ended to opt for Option 6 — m ixed rules, which 
represents an ambitious and comprehensive solution. 

8. MONITORING AND EVALUATION 
Evaluation of the legislation will be based on such indicators as the change in the number and 
value of concessions and published and awarded, the num ber of bidders and successf ul non-
domestic bidders, and the percentage of SMEs among bidders. 
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