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Subject:
<Titre>Opinion on the legal basis of the Proposal for a Directive of the European Parliament and of the Council establishing a framework for Community action to achieve a sustainable use of pesticides (COM(2006)0373 – C6‑0246/2006 – 2006/0132(COD))</Titre>
Dear Mr Chairman,
By letter of 29 June 2007 you asked the Committee on Legal Affairs pursuant to Rule 35(2), to consider whether the legal basis of the above Commission proposal was valid and appropriate.
The committee considered the above question at its meeting of 12 September 2007.
Background

Whereas the proposal of the European Commission is based on Article 175 paragraph 1 of the EC Treaty only, the Environment Committee proposes adopting a dual legal basis, Article 152(4) and Article 175(1) of the EC Treaty.

The legal bases under consideration
Article 152

1. A high level of human health protection shall be ensured in the definition and implementation of all Community policies and activities.

Community action, which shall complement national policies, shall be directed towards improving public health, preventing human illness and diseases, and obviating sources of danger to human health. Such action shall cover the fight against the major health scourges, by promoting research into their causes, their transmission and their prevention, as well as health information and education.

The Community shall complement the Member States' action in reducing drugs-related health damage, including information and prevention.

2. The Community shall encourage cooperation between the Member States in the areas referred to in this Article and, if necessary, lend support to their action.

Member States shall, in liaison with the Commission, coordinate among themselves their policies and programmes in the areas referred to in paragraph 1. The Commission may, in close contact with the Member States, take any useful initiative to promote such coordination.

3. The Community and the Member States shall foster cooperation with third countries and the competent international organisations in the sphere of public health.

4. The Council, acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee and the Committee of the Regions, shall contribute to the achievement of the objectives referred to in this Article through adopting:

(a) measures setting high standards of quality and safety of organs and substances of human origin, blood and blood derivatives; these measures shall not prevent any Member State from maintaining or introducing more stringent protective measures;

(b) by way of derogation from Article 37, measures in the veterinary and phytosanitary fields which have as their direct objective the protection of public health;

(c) incentive measures designed to protect and improve human health, excluding any harmonisation of the laws and regulations of the Member States.

The Council, acting by a qualified majority on a proposal from the Commission, may also adopt recommendations for the purposes set out in this Article.

5. Community action in the field of public health shall fully respect the responsibilities of the Member States for the organisation and delivery of health services and medical care. In particular, measures referred to in paragraph 4(a) shall not affect national provisions on the donation or medical use of organs and blood.

Article 175
1. The Council, acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee and the Committee of the Regions, shall decide what action is to be taken by the Community in order to achieve the objectives referred to in Article 174.

Article 174

1. Community policy on the environment shall contribute to pursuit of the following objectives:

— preserving, protecting and improving the quality of the environment,

— protecting human health,

— prudent and rational utilisation of natural resources,

— promoting measures at international level to deal with regional or worldwide environmental problems.

2. Community policy on the environment shall aim at a high level of protection taking into account the diversity of situations in the various regions of the Community. It shall be based on the precautionary principle and on the principles that preventive action should be taken, that environmental damage should as a priority be rectified at source and that the polluter should pay.

In this context, harmonisation measures answering environmental protection requirements shall include, where appropriate, a safeguard clause allowing Member States to take provisional measures, for non-economic environmental reasons, subject to a Community inspection procedure.

3. In preparing its policy on the environment, the Community shall take account of:

— available scientific and technical data,

— environmental conditions in the various regions of the Community,

— the potential benefits and costs of action or lack of action,

— the economic and social development of the Community as a whole and the balanced development of its regions.

4. Within their respective spheres of competence, the Community and the Member States shall cooperate with third countries and with the competent international organisations. The arrangements for Community cooperation may be the subject of agreements between the Community and the third parties concerned, which shall be negotiated and concluded in accordance with Article 300.

The previous subparagraph shall be without prejudice to Member States' competence to negotiate in international bodies and to conclude international agreements.

Appraisal

The legal basis defines the Community's competence ratione materiae and specifies how that competence is to be exercised, namely the legislative instrument(s) which may be used and the decision-making procedure.

In the light of the above, it is to be established whether Article 152(4) together with Article 175(1) should constitute the proper legal basis for the proposed Regulation.

According to the explanatory memorandum, the proposed directive contains rules on:

· Establishment of National Action Plans to set objectives to reduce hazards, risks and dependence on chemical control for plant protection (National Action Plans-NAPs), which will allow for the necessary flexibility to adapt the measures to the specific situations in the Member States.

· Involvement of stakeholders in the setting up, implementation and adaptation of the NAPs.

· Creation of a system of training and awareness-raising for distributors and professional users of pesticides in order to ensure that they are fully aware of the risks involved. Better information for the general public through awareness-raising campaigns, information passed on through retailers, and other appropriate measures.

· Regular inspection of application equipment in order to reduce adverse impacts of pesticides on human health (in particular as regards operator exposure) and the environment during application.

· Prohibition of aerial spraying with derogation possible, to limit the risks of significant adverse impacts on human health and the environment, in particular from spray drift.

· Specific measures to protect the aquatic environment from pollution by pesticides.

· Defining areas of significantly reduced or zero pesticide use in line with measures taken under other legislation (such as the Water Framework Directive, the Birds Directive, the Habitats Directive, etc.) or to protect sensitive groups.

· Handling and storage of pesticides and their packaging and remnants.

· Development of Community-wide standards on Integrated Pest Management (IPM), and establishment of necessary conditions for implementation of IPM.

· Measuring progress in risk reduction through appropriate harmonised indicators.

· Establishment of a system of information exchange for continuous development and improvement of appropriate guidance, best practices, and recommendations.

It is clear from both the preamble and the operative part of the proposal for a directive that it is equally balanced between protecting human health and protecting the environment. 

The question is whether it is necessary to add Article 152(4) to the existing legal basis of Article 175(1).

As we know, Article 175(1) refers to the objectives referred to in Article 174, which, for its part, includes the objective of "protecting human health".

If we now turn to Article 152(4), it provides in point (d) for the adoption under the codecision procedure of measures in the phytosanitary field which have as their direct objective the protection of public health in order to contribute to the achievement of the objectives referred to in the opening part of Article 152. Indeed the second subparagraph of Article 152(1) does refer to "preventing human illness and disease" and to "obviating sources of danger to human health".

Article 152(1) refers specifically to Community action as being complementary to national policies and to improving public health and the fight against major health scourges. Article 152 may therefore be regarded as an appropriate legal basis for measures concerned with public heath. 

Given therefore that the proposal for a directive is equally balanced between protecting human health and protecting the environment, it is appropriate that there should be a dual legal basis, namely Article 152(4) and Article 175(1) of the EC Treaty . 

At its meeting of 12 September 2007 the Committee on Legal Affairs accordingly decided, unanimously
, to recommend that the appropriate legal basis for the proposal for a Directive of the European Parliament and of the Council establishing a framework for Community action to achieve a sustainable use of pesticides should be Article 152(4) and Article 175(1) of the EC Treaty.

Yours sincerely,
Giuseppe Gargani,
� The following were present for the final vote: Giuseppe Gargani (chairman), Cristian Dumitrescu (vice-chairman), Rainer Wieland (vice-chairman), Lidia Joanna Geringer de Oedenberg (vice-chairwoman), Marek Aleksander Czarnecki, Albert Deß, Bert Doorn, Janelly Fourtou, Monica Frassoni, Jean-Paul Gauzès, Othmar Karas, Piia-Noora Kauppi, Barbara Kudrycka, Klaus-Heiner Lehne, Katalin Lévai, Hans-Peter Mayer, Manuel Medina Ortega, Hartmut Nassauer, Michel Rocard, Aloyzas Sakalas, María Sornosa Martínez, Francesco Enrico Speroni, Daniel Strož and Jacques Toubon.
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