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<Commission>{PETI}Committee on Petitions</Commission>
<Date>{29/04/2016}29.4.2016</Date>
<TitreType>NOTICE TO MEMBERS</TitreType>
Subject:
<TITRE>Petition 1225/2012 by A. d. A. (Italian) concerning refusal to allow registration with the Italian health service</TITRE>
1.
Summary of petition
The petitioner indicates that the Italian authorities (ASL Torino 2, Piedmont Region, Ministry for Health) have refused to allow a Spanish national resident in Italy, to register with the National Health Service, indicating that she is not eligible to do so.

The petitioner argues that this constitutes discrimination based on nationality and therefore an infringement of European law.
2.
Admissibility
Declared admissible on 16 January 2013. Information requested from Commission under Rule 216(6).
3.
Commission reply, received on 27 June 2014
The Commission has requested information from the Italian Department for Planning and organisation of the National Health Service (Servizio Sanitario Nazionale - SSN) and from the Network of experts on intra-EU mobility, social security coordination and free movement of workers (FRESSCO). According to this information all Italian citizens must be enrolled by the SSN, i.e. the local health authority (Azienda sanitaria locale – ASL) submitting their residence certificate.

Similarly, all EU citizens residing in Italy for more than three months must be enrolled by the SSN merely if they are:

-
employed or self-employed

-
a family member of an employed or self-employed person

-
a family member of an Italian citizen

-
holders of a permanent residence certificate obtained after at least 5 years of residence in Italy

-
registered as unemployed or

-
holders of an E 106, E 109, E 120, E 121 or S 1 form.

They also have to contribute – like Italian citizens – to SSN through general taxation.

All the others, i.e. in particular persons who are not economically active and who cannot derive a right to health care coverage from another family member or another Member State may opt to enrol voluntarily with a minimum annual contribution of EUR 387.34, or to take out a private sickness insurance policy. In practice, this affects only EU citizens who do not have the Italian nationality. 

In accordance with Article 7(1)(b) of the Free Movement Directive 2004/38/EC, the right to residence for more than three months of economically non-active EU citizens is subject to the condition that they have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State during their period of residence and have comprehensive sickness insurance cover in the host Member State.

On the other hand, Article 4 of Regulation (EC) No 883/2004 entitles all EU-citizens covered by the Regulation to enjoy the same benefits and to be subject to the same obligations under the legislation of any Member State as the nationals thereof. This provision allows for derogations (‘unless otherwise provided for by this Regulation..”), however the special safeguards contained in Directive 2004/38 in order to prevent that EU citizens become an unreasonable burden for the social assistance system of the host Member State are not part of the provisions contained in Regulation (EC) No 883/2004.

In the case C-140/12, Brey, of 19 September 2013, the Court of Justice stated that “there is nothing to prevent, in principle, the granting of social security benefits to Union citizens who are not economically active being made conditional upon those citizens meeting the necessary requirements for obtaining a legal right of residence in the host Member State” (paragraph 44). However, the Court has also determined that the conditions laid down in Article 7(1) (b) of Directive 2004/38 must be construed narrowly and in compliance with the limits imposed by EU law and the principle of proportionality (paragraph 70). 

Conclusion

In view of this, the Commission services decided to send an EU Pilot request to the Italian authorities in order to get more clarity on this issue. It has informed the petitioner of this and will contact him as soon as they receive a reply to this request.

4.
Commission reply (REV), received on 29 April 2016
The Commission has requested information from the Italian Department for Planning and organisation of the National Health Service (Servizio Sanitario Nazionale - SSN) and from the Network of experts on intra-EU mobility, social security coordination and free movement of workers (FRESSCO). According to this information all Italian citizens must be enrolled by the SSN, via the local health authority (Azienda sanitaria locale – ASL), which requires submission of their residence certificate obtained after civil registration at the registry office.

EU citizens residing in Italy for more than three months must be enrolled by the SSN if they are:

-
employed or self-employed

-
a family member of an employed or self-employed person

-
a family member of an Italian citizen

-
holders of a permanent residence certificate obtained after at least 5 years of residence in Italy

-
registered as unemployed or

-
holders of an E 106, E 109, E 120, E 121 or S 1 form.

They also have to contribute – like Italian citizens – to SSN through general taxation.

All other individuals, i.e. in particular persons who are not economically active and who cannot derive a right to health care coverage from another family member or another Member State may opt to enrol voluntarily with a minimum annual contribution of EUR 387.34, or to take out a private sickness insurance policy. In practice, this concerns only EU citizens who do not have Italian nationality. 

In accordance with Article 7(1)(b) of the Free Movement Directive 2004/38/EC, the right to residence for more than three months of economically non-active EU citizens is subject to the condition that they have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State during their period of residence and have comprehensive sickness insurance cover in the host Member State.

Article 4 of Regulation (EC) No 883/2004, which repeats the equality of treatment clauses already contained in Articles 21(1) and 45 of the Treaty on the Functioning og the European Union (TFEU) in the social security context, establishes that EU citizens, to whom this Regulation applies, shall enjoy the same benefits and be subject to the same obligations under the Member States legislation as the nationals thereof.

The relationship between both provisions has now been clarified by the European Court of Justice in particular in the cases C-333/13, Dano, of 11 November 2014 and C-67/14, Alimanovic of 15 September 2015.  In these cases the Court has clarified that “a Union citizen can claim equal treatment with nationals of the host Member State only if his residence in the territory of the host Member State complies with the conditions of Directive 2004/38” (case Dano, paragraph 69).

The Commission notes that the Italian provisions which aim to protect the public finances now enable EU citizens to join their healthcare scheme voluntarily at a (comparatively) modest contribution of around EUR 400 per year which applies irrespective of the age and the health of the person concerned. 

The Commission therefore considers that the Italian system is compatible with EU law.

For this reason, the Commission informed the petitioner by letter of 11 December 2015 that it does not intend to pursue any further infringement proceedings against Italy on this issue. 

Conclusion

In view of the recent case law of the Court outlined above concerning the relationship between Regulation (EC) No 883/2004 and Directive 2004/38, the Commission considers that the Italian legislation on access to health care for EU citizens is not contrary to EU law.
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