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Subject:
<TITRE>Petition 1278/2013 by Ole Seelenmeyer (German) on behalf of the German Association of Rock and Pop Musicians (Deutscher Rock & Pop Musikerverband e. V.), on the royalties collected by the German Institute GEMA for musical works and the representation of musicians in this organisation


Petition 1279/2013 by Monika Bestler (German), on behalf of Sonthofer Kultur-Werkstatt GmbH, on the collection of royalties by the German organisation GEMA for musical works and a review of its operating procedures


Petition 1280/2013 by Wieland Harms (German) on the practices involved in the calculation and collection of royalties on musical works by the German organisation GEMA</TITRE> 
1.
Summary of petition
Petition 1278/2013
The petitioner asks both for a thorough scrutiny of the arrangements for the collection and payment of royalties by GEMA, the German company managing the rights for the public performance and reproduction of music. He complains because GEMA charges artists whose works are made available on the web for downloading, are broadcast by radio and television and performed in concerts, despite the fact that these artists are members of GEMA and have declared their works to GEMA. He also stresses that artists do not receive royalties from local and smaller TV and radio stations which broadcast their works, though they do in the case of major public broadcasters. Furthermore, he considers wrong GEMA’s practice of not paying royalties to artists who perform their own works in public and charging them for the live performance of their music. The petitioner’s second demand relates to the under-representation of the 60 000 or so non-members at GEMA’s general meetings, even though these members contribute about 40 % of its revenue. He calls for them to be represented in proportion to their contribution, even on the committees dealing with royalty payments and the relevant supervisory board, so that the rights of these thousands of artists can be protected.
Petition 1279/2013 

The petitioner objects to the fees imposed by GEMA, the German organisation managing the rights of public performance and reproduction of music, on small-scale organisers, which she considers disproportionate, forcing them to reduce the number of concerts they undertake. She also stresses that the way of calculating the royalties of artists who are members of GEMA is unfair and drives many artists out of business. Moreover, GEMA obliges organisers to declare each event for the purposes of the payment of fees, even in the case of events at which musical works not protected by GEMA is to be performed live; if  the event is not declared, the full fee is charged, regardless of whether the content is protected or not. She believes that all this has a negative impact on the music scene in Germany, and that GEMA, in its way, kills culture instead of protecting it. She demands that GEMA be investigated to check whether it is acting in accordance with the German constitution and the German law on copyright and associations of persons, and that its working methods be reviewed in the light of the above issues to ensure that they are transparent.
Petition 1280/2013 
The petitioner is a member of GEMA, the German company which manages copyright for the public performance and reproduction of music. He complains about the imbalance within that organisation, in which about 5 % of the members (full members) determine the policy followed and receive about 90 % of its revenue from copyright. This is done through a completely opaque grading system. He calls for a change in the system used by GEMA for the calculation and collection of royalties
2.
Admissibility
Declared admissible on 3 April 2014. Information requested from Commission under Rule 216(6).
3.
Commission reply, received on 30 July 2014
In petitions 1278/2013, 1279/2013 and 1280/2013 the petitioners raise a number of issues regarding procedures applied by the collective management organisation (“CMO”) GEMA and the overall governance of GEMA. 

First, the petitioners complain generally about the system of calculation and collection of fees applied by GEMA and specifically about the fees applicable to public performances of own works by members of GEMA. It is alleged that the amount of fees exceeds several times the amount of royalties received on account of these performances by these authors. 

Second, the petitioners complain about the governance system of GEMA in which approximately 60,000 of rightholders who do not have a member status but are represented by GEMA and who contribute approximately 40% of GEMA’s revenue are not adequately represented at general meetings and in the supervisory board of GEMA.

Third, one of the petitioners complains about the amount of fees imposed by GEMA especially on small-scale organisers of music events, which she considers disproportionate. 

Fourth, one petitioner complains about the obligation imposed by GEMA on organisers of music events to declare each event for the purposes of the payment of fees, even in the case of events at which musical works represented by GEMA are not performed. If the event is not declared, the fee is charged by GEMA.

The petitioners generally ask that GEMA be investigated to ensure its compliance with the German constitution and the German law. 

The Commission's observations 

General

The European Commission has no competence, other than in the area of EU competition law, to open proceedings against CMOs in the context of the power of monitoring the application of EU law under Article 258 of the Treaty on the Functioning of the European Union, where these are non-governmental organisations such as GEMA. In the area of EU competition law, competition authorities (the German competition authority and the European Commission) may assess in certain circumstances whether a CMO abuses a dominant position. 

Under German law, the petitioners can address themselves to the national supervision authority for collecting societies, the German Patent and Trademark Office and to the German competition authority.

The recently adopted Directive 2014/26/EU
 (“Directive”) sets out comprehensive rules on governance and transparency of CMOs. The Directive has to be transposed by Member States into their legal orders by 10 April 2016. The Commission believes that the implementation of the Directive will have a considerable impact on the matters raised by the petitioners. The most relevant provisions of the Directive in that regard are described below.

System of calculation and collection of fees/ the situation of the GEMA members who perform their own works

Article 11(2) provides that a CMO must be diligent in the collection and management of rights revenue (i.e. fees collected from users) while Article 13 states that Member States must ensure that each CMO regularly, diligently and accurately distributes and pays amounts due to rightholders in accordance with the distribution policy. The distribution policy, in accordance with Article 8(5) of the Directive, is decided (among other key policies) by the general assembly of members of the CMO. 

The alleged situation in which the amount of fees applicable to public performances of own works by members of GEMA exceeds several times the amount of royalties received on account of these performances by the authors indeed raises questions as to the relation between the amount of fees and the amount of royalties paid to rightholders. In that regard a number of provisions of the Directive may prove useful.

First, as to the tariffs applied by CMOs, Article 16(2) provides that “tariffs for exclusive rights and rights to remuneration shall be reasonable in relation to, inter alia, the economic value of the use of the rights in trade, taking into account the nature and scope of the use of the work and other subject-matter, as well as in relation to the economic value of the service provided by the collective management organisation”. The same article states that “rightholders shall receive appropriate remuneration for the use of their rights”. 

Further, Article 5 of the Directive introduces rules on the flexibility for rightholders when mandating CMOs according to which rightholders should have the rights to mandate CMOs of their choice to manage rights, categories of rights (related to types of exploitation) or types of works of their choice. These rules may prove helpful in working out arrangements between CMOs and authors who perform their own works for the special type of exploitation being the public performance of works by their authors. Such arrangements would be important to achieve one of the objectives of the Directive i.e. the right of choice for rightholders and as such could serve as an example of best practices for CMOs.

Non-member rightholders

In the Directive various systems of collective management and association of rightholders are recognised and respected, also such in which not all of the rightholders represented by a CMO obtain the member status and have influence on the decision-making process of the CMO. At the same time it is ensured that membership requirements i.e. conditions for becoming a member are based on objective, transparent and non-discriminatory criteria and that they have to be made publicly available (Article 6.2 of the Directive).

Moreover, the Directive sets out a number of rules that guarantee the minimum rights of rightholders who are not members of CMOs. Among these rules are the obligation of CMOs to act in the best interest of the rightholders whose rights they represent (Article 4), the mentioned above rightholders’ rights to mandate CMOs of their choice per rights, category of rights and type of works (Article 5), the access to information rights (Articles 18 and 20) and the right of recourse to complaint procedures (Article 33). Member States can of course also decide to apply other provisions of the Directive to such rightholders.

Adequacy of licence fees and the obligation to declare events

As mentioned above, in the area of EU competition law, the European Commission or a national competition authority may assess in certain circumstances whether a CMO may abuse a dominant position by charging excessive or unfair licence fees or by imposing abusive contract terms. 

As regards tariffs applied by CMOs, the CJEU has held that they should be reasonable in relation to the economic value of the use of the rights in trade, taking into account the nature and scope of the use of the work and other subject matter, as well as the economic value of the service provided by the collective management organisation
. In addition, Article 16(2) of the Directive sets out general principles on the calculation of tariffs of CMOs (based on the case law of the CJEU). 
Conclusion
The petitioners should consider addressing themselves to the national supervision authority for CMOs, the German Patent and Trademark Office. 

Should the petitioners be of the view that GEMA is abusing a dominant position by charging excessive or unfair licence fees or by imposing abusive contract terms, they could address themselves with concrete explanations and evidence to the German competition authority or file a complaint to the European Commission.

Finally, the Directive, currently under transposition, contains a number of rules which may be instrumental in clarifying issues such as the system of calculation and collection of licence fees, the situation of members who perform their own works, the situation of non-member rightholders and the rules on licence fees. In that regard the petitioners may consider informing German authorities of their concerns related to the functioning of GEMA so that these concerns may be duly addressed in the process of the transposition of the Directive.
� Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on collective management of copyright and related rights and multi-territorial licensing of rights in musical works for online use in the internal market


� 	Case C-52/07, Kanal 5 Ltd, TV 4 AB v STIM;
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