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	Symbols for procedures

	
*
Consultation procedure
majority of the votes cast


**I
Cooperation procedure (first reading)
majority of the votes cast


**II
Cooperation procedure (second reading)
majority of the votes cast, to approve the common  position
majority of Parliament’s component Members, to reject or amend the common position


***
Assent procedure
majority of Parliament’s component Members except  in cases covered by Articles 105, 107, 161 and 300 of the EC Treaty and Article 7 of the EU Treaty


***I
Codecision procedure (first reading)
majority of the votes cast


***II
Codecision procedure (second reading)
majority of the votes cast, to approve the common position
majority of Parliament’s component Members, to reject or amend the common position


***III
Codecision procedure (third reading)
majority of the votes cast, to approve the joint text

(The type of procedure depends on the legal basis proposed by the Commission.)




	Amendments to a legislative text

	In amendments by Parliament, amended text is highlighted in bold italics. Highlighting in normal italics is an indication for the relevant departments showing parts of the legislative text for which a correction is proposed, to assist preparation of the final text (for instance, obvious errors or omissions in a given language version). These suggested corrections are subject to the agreement of the departments concerned.
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION
on the proposal for a directive of the European Parliament and of the Council amending Council Directive 92/49/EEC and Directives 2002/83/EC, 2004/39/EC, 2005/68/EC and 2006/48/EC as regards procedural rules and evaluation criteria for the prudential assessment of acquisitions and increase of shareholdings in the financial sector
(COM(2006)0507 – C6-0298/2006 - 2006/0166(COD))
(Codecision procedure: first reading)
The European Parliament,
–
having regard to the Commission proposal to the European Parliament and the Council (COM(2006)0507)
,
–
having regard to Article 251(2) and Articles 47(2) and 55 of the EC Treaty, pursuant to which the Commission submitted the proposal to Parliament (C6-0298/2006),
–
having regard to Rule 51 of its Rules of Procedure,
–
having regard to the report of the Committee on Economic and Monetary Affairs (A6‑0027/2006),
1.
Approves the Commission proposal as amended;
2.
Calls on the Commission to refer the matter to Parliament again if it intends to amend the proposal substantially or replace it with another text;
3.
Instructs its President to forward its position to the Council and the Commission.
	Text proposed by the Commission
	
	Amendments by Parliament


<RepeatBlock-Amend>
<Amend>Amendment <NumAm>1</NumAm>
<Article>RECITAL 2</Article>
	(2) That legal framework does not, however, provide detailed criteria for a prudential assessment of the proposed acquisition or increase in holding nor a procedure for their application. This has resulted in a lack of legal certainty, clarity and predictability with regard to the assessment process as well as to the result thereof.
	(2) The legal framework has so far provided neither detailed criteria for a prudential assessment of the proposed acquisition or increase in holding nor a procedure for their application. A clarification of the criteria and the process of prudential assessment is needed to provide the necessary legal certainty, clarity and predictability with regard to the assessment process as well as to the result thereof.


Justification
By rewording a more objective justification is laid down.
</Amend>
<Amend>Amendment <NumAm>2</NumAm>
<Article>RECITAL 3</Article>
	(3) The role of the competent authorities in both domestic and cross-border cases should be to carry out a prudential assessment within a framework of clear assessment criteria and procedures. It is therefore necessary to specify criteria for the supervisory assessment of shareholders and management in relation to a proposed acquisition or increase of a qualifying holding and a clear procedure for their application. To ensure coherence those criteria should be consistent with the criteria applied in relation to shareholders and management in the initial authorisation procedure.
	(3) The role of the competent authorities in both domestic and cross-border cases should be to carry out a prudential assessment within a framework of clear assessment criteria and a clear procedure. It is therefore necessary to specify criteria for the supervisory assessment of shareholders and management in relation to a proposed acquisition or increase of a qualifying holding and a clear procedure for their application. It is of equally high importance to ensure consistency between criteria for such supervisory assessment and the criteria applied in the initial authorisation procedure in relation to shareholders and management in the Member State in which the acquisition is sought. It should not be possible to circumvent the initial conditions for authorisation by acquiring a majority holding in the target entity. This Directive should not prevent the competent authorities from taking into account commitments made by the proposed acquirer to meet prudential requirements under the criteria for supervisory assessment, provided that the rights of the proposed acquirer under this Directive are not affected. 


</Amend>

<Amend>Amendment <NumAm>3</NumAm>
<Article>RECITAL 3 A (new)</Article>
	 
	(3a) The prudential assessment of a proposed acquisition should not in any way suspend or supersede the requirements of on-going prudential supervision and other relevant provisions, to which the target entity has been subject since its own initial authorisation.


</Amend>
<Amend>Amendment <NumAm>4</NumAm>
<Article>RECITAL 3 B (new)</Article>
	 
	(3b) The proposed provisions should not prevent market participants from effectively operating in the securities market. The information required for assessing a proposed acquisition, as well as the assessment of the compliance with the different criteria should, therefore, be proportionate, inter alia, to the involvement of the proposed acquirer in the management of the institution in which the acquisition is sought. The competent authorities should also, in accordance with good administrative practice, complete their assessment without delay and inform the proposed acquirer of a positive assessment in any event if requested to do so by the proposed acquirer.


</Amend>
<Amend>Amendment <NumAm>5</NumAm>
<Article>RECITAL 4</Article>
	(4) For markets that are increasingly integrated and where group structures may extend to various Member States, the acquisition of a qualifying holding is subject to scrutiny in a number of Member States and harmonisation throughout the Community of the procedure and the prudential assessments, without the Member States laying down stricter rules, is critical.
	(4) For markets that are increasingly integrated and where group structures may extend to various Member States, the acquisition of a qualifying holding is subject to scrutiny in a number of Member States. Maximum harmonisation throughout the Community of the procedure and the prudential assessments, without the Member States laying down stricter rules, is therefore critical.


Justification

It needs to be clarified that maximum harmonisation is applied as regards the procedure and the prudential assessments.
</Amend>
<Amend>Amendment <NumAm>6</NumAm>
<Article>RECITAL 5</Article>
	(5)With regard to the prudential assessment, the criterion concerning the 'reputation of the proposed acquirer' implies the determination of whether any doubts exist about the integrity and professional competence of the proposed acquirer and whether these doubts are founded; such doubts may arise, for instance, from past business conduct. The assessment of the reputation is of particular relevance if the proposed acquirer is an unregulated entity.
	(5)With regard to the prudential assessment, the criterion concerning the 'reputation of the proposed acquirer' implies the determination of whether any doubts exist about the integrity and professional competence of the proposed acquirer and whether these doubts are founded; such doubts may arise, for instance, from past business conduct. The assessment of the reputation is of particular relevance if the proposed acquirer is an unregulated entity but should be facilitated if the acquirer is authorised and supervised within the EU.


</Amend>
<Amend>Amendment <NumAm>7</NumAm>
<Article>RECITAL 5 A (new)</Article>
	 
	(5a) Lists established by the Member States, specifying the information that may be requested for the purpose of assessments, strictly according to the criteria set out in this Directive, should be proportionate to the complexity of the case assessed and should provide the competent authorities with the necessary flexibility to request further relevant information, in particular if the potential acquirer is an unregulated entity or established in a third country. Provision should also be made for the possibility to request less extensive information in justified cases.


</Amend>
<Amend>Amendment <NumAm>8</NumAm>
<Article>RECITAL 5 B (new)</Article>
	 
	(5b) In order to ensure the clarity and predictability of the assessment procedure, this Directive lays down a maximum period for the completion of the assessment. During the assessment procedure, the competent authority can stop the clock once only and for the purpose of requesting additional information alone. In any event, in reasonable time before the expiry of assessment period, the competent authority may request further clarification and the potential acquirer may submit additional information.


Justification

It is in the interest of a good cooperation to avoid last minute questions and answers. In addition, supervisors need sufficient time to make a proper assessment. It needs to be ensured that a smooth progress of the assessment is not jeopardized by a last minute requests of information or a very late delivery of requested information.
</Amend>
<Amend>Amendment <NumAm>9</NumAm>
<Article>RECITAL 6</Article>
	(6) In order to fulfil its role under the Treaty and to be able to assess whether the criteria for the suitability assessment need further clarification, the Commission should be entitled to request copies of the documents on which the competent authorities have based their prudential assessment.
	(6) The Commission should, in accordance with the rights and obligations set out in the Treaty, be able to monitor the application of the provisions regarding the prudential assessment of acquisitions in order to fulfil the tasks assigned to it with regard to the enforcement of Community law. Notwithstanding Article 296 of the Treaty, the Member States should cooperate with the Commission by providing it with information pertaining to prudential assessments carried out by their competent authorities,for the sole purpose of determining whether Member States have infringed their obligations under this Directive.


</Amend>

<Amend>Amendment <NumAm>10</NumAm>
<Article>RECITAL 8 a (new)</Article>
	 
	(8a) The Community's intention is to keep its financial markets open to the rest of the world and thus to help improve the liberalisation of the global financial markets in third countries. It would be beneficial for all market participants to achieve equivalent access to investment worldwide. Member States should report to the Commission cases in which Community credit institutions, investment firms, other financial institutions or insurance companies acquiring credit institutions, investment firms, other financial institutions or insurance companies situated in a third country are not granted the same treatment as domestic acquirers and encounter major impediments. The Commission should propose measures to remedy such cases or raise them in an appropriate forum.


</Amend>
<Amend>Amendment <NumAm>11</NumAm>
<Article>ARTICLE 1, POINT 1 A (new)
Article 1, point (g), subparagraph 2 a (new) (Directive 92/49/EEC)</Article>
	 
	1a. In Article 1 point (g) the following third subparagraph shall be added: 

"In determining whether the criteria for a qualifying holding referred to in this Article and any level of holding referred to in Articles 15 to 15c are fulfilled, Member States shall not take into account voting rights or shares which: 

(i) up to a limit of 20% of the voting rights or the capital of the insurance undertaking, are acquired or held in the circumstances referred  to in Article 9(4) to (6) of Directive 2004/109/EC (and for these purposes the references in Article 9(5) and (6) of Directive 2004/109/EC to the 5% threshold shall be disregarded), or 

(ii) are held on a temporary basis as a result of underwriting the issue or offer of securities, provided that the voting rights are not exercised or otherwise used to intervene in the management of the issuer and so long as the voting rights or shares are disposed of within one  year of acquisition."


</Amend>
<Amend>Amendment <NumAm>12</NumAm>
<Article>ARTICLE 1, POINT 1 B (new)
Article 1, point g, subparagraph 2 b (new) (Directive 92/49/EEC)</Article>
	 
	1b. In Article 1 point (g), the following fourth subparagraph shall be added :
"In addition, for the purposes of determining a qualifying holding and the other levels of holding referred to in this Article and in Articles 15 to 15c, a parent undertaking shall not be required to aggregate its holdings under Articles 9 and 10 of Directive 2004/109/EC with the holdings managed by a subsidiary undertaking in the circumstances where its subsidiary: 

(i) is a management company as defined in Article 1a(2) of Directive 85/611/EEC, which:

- manages holdings under the conditions laid down in Directive 85/611/EEC;
- is an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC, which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; or

- is an undertaking whose registered office is in a third country, which would have required an authorisation in accordance with Article 5(1) of Directive 85/611/EEC or with regard to portfolio management as provided in Annex I, Section 1, point 4 of Directive 2004/39/EC if it had its registered office - or, in the case of an investment firm only, its head office - within the Community and which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; and

(ii) exercises its voting rights independently from the parent undertaking.

However, a parent undertaking shall be required to aggregate its holdings with the holdings managed by a subsidiary undertaking where the parent undertaking, or another controlled undertaking of the parent undertaking, has invested in holdings managed by such management company or investment firm or third-country undertaking and the latter has no discretion to exercise the voting rights attached to such holdings and may exercise such voting rights only under direct or indirect instructions from the parent or another controlled undertaking of the parent undertaking.


</Amend>
<Amend>Amendment <NumAm>13</NumAm>
<Article>ARTICLE 1, POINT 3 
Article 15 a, paragraph 1, subparagraph 2 (Directive 92/49/EEC)</Article>
	The competent authorities shall have a maximum of thirty working days from the date of the written acknowledgement of receipt, hereinafter "assessment period", to oppose the proposal of the proposed acquirer.
	The competent authorities shall have a maximum of forty-seven working days from the date of the written acknowledgement of receipt, hereinafter "assessment period", to oppose the proposal of the proposed acquirer.


Justification

Supervisory authorities need to dispose of sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases.
</Amend>
<Amend>Amendment <NumAm>14</NumAm>
<Article>ARTICLE 1, POINT 3 

Article 15 a, paragraph 2, subparagraph 1 (Directive 92/49/EEC)</Article>
	2. The competent authorities may if necessary, request further information within five working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 1, in order to carry out the assessment referred to in Article 15b(1).
	2. The competent authorities may if necessary, request further information directly related to the criteria in Article 15 b(1) within ten working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 1, in order to carry out the assessment referred to in this Article.


Justification

By setting a longer period for request of additional information, competent authorities will have more time to make an analysis of the information needed for a proper assessment before stopping the clock. In fact, this will not result in any prolongation of the maximum assessment period. The assessment period will remain the same as the clock may be stopped only once and only for a limited period of ten working days.
</Amend>

<Amend>Amendment <NumAm>15</NumAm>
<Article>ARTICLE 1, POINT 3

Article 15 a, paragraph 2, subparagraph 3 (Directive 92/49/EEC)</Article>
	The information requested shall be provided to the competent authorities within ten working days. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities may not result in an interruption of the assessment period.
	The information requested shall be provided to the competent authorities. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities shall be made for the sole purpose of completing or clarifying the information already in their possession and may not result in an interruption of the assessment period.


</Amend>
<Amend>Amendment <NumAm>16</NumAm>
<Article>ARTICLE 1, POINT 3

Article 15 a, paragraph 3 (Directive 92/49/EEC)</Article>
	3. If the competent authorities, upon completion of their assessment, decide to oppose the proposed acquisition or the proposed increase of holding, they shall, within two working days, and not going beyond the period mentioned in Art. 15 a (1) second subparagraph, inform the proposed acquirer in writing and provide the reasons for the decision.
	3. When the competent authorities, upon completion of their assessment, take the decision to oppose or authorise the proposed acquisition, they shall, within two working days, and not going beyond the period mentioned in Art. 15a(1) second subparagraph, inform the proposed acquirer in writing and provide an adequate statement of reasons for the decision, which is accessible to the public;


</Amend>
<Amend>Amendment <NumAm>17</NumAm>
<Article>ARTICLE 1, POINT 3 

Article 15 a, paragraph 5 (Directive 92/49/EEC)</Article>
	5. The competent authorities may extend the assessment period to a maximum of fifty working days if the proposed acquirer is regulated outside the Community and is situated in a third country where there are legal impediments to the transfer of the necessary information.
	5. The competent authorities may extend the assessment period to a maximum of seventy-seven working days if the proposed acquirer is situated or regulated outside the Community.


Justification

Supervisory authorities need to have sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases. In addition, if the proposed acquirer, be it a regulated, non-regulated entity or natural person, is situated in a third country, more time needs to be added to carry out a proper assessment.
</Amend>
<Amend>Amendment <NumAm>18</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 a, paragraph 6 (Directive 92/49/EEC)</Article>
	6. The competent authorities may fix a maximum period for the completion of the proposed acquisition or the increase of holding.
	6. The competent authorities may fix a maximum period of at least 90 days for the completion of the proposed acquisition or the increase of holding and extend that period where appropriate. 


Justification

The maximum period for concluding a proposed acquisition should be renewable because it could be difficult to assess with certainty the timeframe for the completion of an acquisition. Settling completion issues may depend on elements that are market-driven and subject to different variables. Providing a minimum of 90 days for such maximum completion dates will obviate the setting of intentionally obstructive short limits.

</Amend>

<Amend>Amendment <NumAm>19</NumAm>
<Article>ARTICLE 1, POINT 3

Article 15 a, paragraph 6 a (new) (Directive 92/49/EEC)</Article>
	 
	6a. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I, Directive 2004/39/EC, managing holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may elect to submit the notification referred to in paragraph 1 before it has taken the decision referred to in that paragraph, with a view to obtaining advanced approval for the acquisition or the increase of a qualifying holding to above the 10% threshold. The competent authorities may impose a limit on the overall level of the qualifying holding following the acquisition or increase in appropriate cases.


</Amend>
<Amend>Amendment <NumAm>20</NumAm>
<Article>ARTICLE 1, POINT 3

Article 15 a, paragraph 6 b (new) (Directive 92/49/EEC)</Article>
	 
	6b. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management services as provided for by point 4 of Section A of Annex 1 to Directive 2004/39/EEC, managing holdings under conditions equivalent to those provided for under Directive 85/611/EEC, may submit the notification referred to in paragraph 1 after it has completed a proposed acquisition or increase in a qualifying holding provided that the following conditions are satisfied:
(i) the proposed acquirer submits the notification required under paragraph 1 within five working days of completion of the acquisition or increase; and
(ii) the voting rights attached to the qualifying holding, to the extent that it exceeds the 10% threshold, are not exercised until the competent authority has determined the application. 
If the competent authorities subsequently decide to oppose the acquisition or increase, they may require the proposed acquirer to reduce its holding below the relevant threshold and, pending such reduction, provide for the exercise of the corresponding voting rights to be suspended, for the nullity of votes cast, or for the possibility of their annulment.


</Amend>
<Amend>Amendment <NumAm>21</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 a, paragraph 6 c (new) (Directive 92/49/EEC)</Article>
	 
	6c. Member States may not impose requirements for notification to and approval by the competent authorities of direct or indirect acquisitions of voting rights or capital that are more stringent than those set out in this Directive.


</Amend>
<Amend>Amendment <NumAm>22</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 b, paragraph 1, point a (Directive 92/49/EEC)</Article>
	(a) the reputation of the proposed acquirer;
	a) the reputation of the proposed acquirer. The assessment of any acquirer that is regulated within the Community shall be facilitated in respect of this criterion;


</Amend>
<Amend>Amendment <NumAm>23</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 b, paragraph 1, point (d) (Directive 92/49/EEC)</Article>
	(d) whether the insurance undertaking will be able to meet and continue to meet its obligations under this Directive and any applicable sectoral rules within the meaning of Article 2(7) of Directive 2002/87/EC of the European Parliament and of the Council following the proposed acquisition;
	(d) whether the insurance undertaking will be able to comply and continue to comply with the prudential requirements based on this Directive and, where applicable, other Directives, notably, Directive 2002/87/EC, in particular, where applicable, whether the group of which it will become a part has a structure that makes it possible to exercise effective supervision, effectively exchange information and determine the supervision between the competent authorities;


Justification

It needs to be ensured that the proposed acquirer will be able to meet all prudential requirements. Furthermore, in case of complex structures, a transparency of the entity to be established and its effective supervision are vital.

</Amend>
<Amend>Amendment <NumAm>24</NumAm>
<Article>ARTICLE 1, POINT 3 

Article 15 b, paragraph 2 (Directive 92/49/EEC)</Article>
	2. The competent authorities may oppose the proposed acquisition only if they find that the criteria set out in paragraph 1 are not met or if the information provided by the proposed acquirer is incomplete.
	2. The competent authorities may oppose the proposed acquisition only if there are reasonable grounds for so doing on the basis of the criteria set out in paragraph 1 or if the information provided by the proposed acquirer is incomplete. The competent authority shall inform the proposed acquirer at least 10 days before the end of the assessment period if it considers the information received to be incomplete and, if so, what further reasonable and proportionate information is required to complete the assessment. If the proposed acquirer receives no such request by that date, the information provided shall be deemed to be complete.


Justification

It is important to stress the duty of potential acquirer, namely to provide the supervisor of the target with all necessary information and the duty of supervisor, namely to assess the potential acquirer in the light of the criteria laid down in this proposal. Furthermore, a general requirement to provide reasons in case of negative decision will, together with a right of appeal, prevent any arbitrary decision. The supervisor of the target shall give an adequate explanation to allow understanding of any negative decision.
</Amend>
<Amend>Amendment <NumAm>25</NumAm>
<Article>ARTICLE 1, POINT 3 

Article 15 b, paragraph 4, subparagraph 2 (Directive 92/49/EEC)</Article>
	The level of information required shall be proportionate and adapted to the nature of the proposed acquisition or increase of holding.
	The level of information required shall be proportionate and adapted to the nature of the proposed acquirer and to the proposed acquisition or increase of holding.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level and are proportionate and adapted not only to the nature of the proposed acquisition or increase of holding but also to the nature of the potential acquirer.
</Amend>

<Amend>Amendment <NumAm>26</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 b, paragraph 4, subparagraph 3 (Directive 92/49/EEC)</Article>
	Member States shall not require information that is not relevant for a prudential assessment.
	Member States shall require all the necessary information that will allow them to make a well-informed prudential assessment.


Justification

The competent authorities must be given all the necessary data on which to make a well-informed decision.
</Amend>
<Amend>Amendment <NumAm>27</NumAm>
<Article>ARTICLE 1, POINT 3 

Article 15 b, paragraph 4, subparagraph 3 a (new) (Directive 92/49/EEC)</Article>
	 
	The Commission shall, by(, assess whether Member States' lists are comparable and, if appropriate, shall take the necessary steps to provide a Community approach.

	
	( two years after the deadline for implementing this Directive.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level. Thus, this has to be checked by the Commission, who could eventually take the necessary steps, if there are substantial differences among the lists.

</Amend>

<Amend>Amendment <NumAm>28</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 c, paragraph 1, introductory part (Directive 92/49/EEC)</Article>
	In addition to Article 15(1) and Articles 15a and 15b and unless specified otherwise,

the relevant competent authorities shall consult each other when assessing the

acquisition in accordance with Article 15b(1) if the proposed acquirer is one of the

following:


	The competent authorities responsible for the supervision of the insurance undertaking in which the acquisition is sought, and the competent authorities responsible for the supervision of the proposed acquirer shall work in full consultation with each other when assessing the acquisition in accordance with Article 15 b (1) if the proposed acquirer is one of the following:


Justification

In light of the insurance directive 1992/49/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision.

</Amend>

<Amend>Amendment <NumAm>29</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 c, paragraph 2 (Directive 92/49/EEC)</Article>
	The competent authorities shall cooperate closely. They shall provide one another with any information which is essential or relevant for the exercise. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information.
	The competent authorities shall, without undue delay, provide one another with any information which is essential or relevant for assessing the acquisition. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information. A decision by the competent authority that has authorised and supervises the insurance undertaking in which the proposed acquisition is sought shall indicate any views or reservations expressed by the competent authority responsible for supervising the proposed acquirer.


Justification

In light of the insurance directive 1992/49/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision. The last sentence aims to enhance the cooperation between supervisors and the transparency.

</Amend>
<Amend>Amendment <NumAm>30</NumAm>
<Article>ARTICLE 1, POINT 3
Article 15 d (Directive 1992/49/EC)</Article>
	1. The Commission may request the competent authorities to provide it promptly with copies of the documents on which they have based their assessment in relation to Articles 15(1), 15a, 15b and 15c as well as the reasons given to the proposed acquirer.
	

	2. The information provided to the Commission shall be covered by the obligation of professional secrecy and shall be used by it only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy.


	1. The information on prudential assessments provided to the Commission by Member States shall be covered by the obligation of professional secrecy and shall be used only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy. Such persons shall assume no role as employee or consultant within the assessed industry for a period of 18 months following their departure from such assignment.

	3. No confidential information which the Commission may receive by virtue of paragraph 1 may be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the insurance undertakings concerned cannot be identified. 
	2. Confidential information shall not be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the insurance undertakings concerned cannot be identified.




</Amend>
<Amend>Amendment <NumAm>31</NumAm>
<Article>ARTICLE 2, POINT 1 A (new)
Article 1, point (j), subparagraph 2 a (new) (Directive 2002/83/EC)</Article>
	 
	1a. In Article 1 point (j) the following third subparagraph shall be added:
"In determining whether the criteria for a qualifying holding referred to in this Article and any level of holding referred to in Articles 15 to 15c are fulfilled, Member States shall not take into account voting rights or shares which: 

(i) up to a limit of 20% of the voting rights or the capital of the insurance undertaking, are acquired or held in the circumstances referred  to in Article 9(4) to (6) of Directive 2004/109/EC (and for these purposes the references in Article 9(5) and (6) of Directive 2004/109/EC to the 5% threshold shall be disregarded), or 

(ii) are held on a temporary basis as a result of underwriting the issue or offer of securities, provided that the voting rights are not exercised or otherwise used to intervene in the management of the issuer and so long as the voting rights or shares are disposed of within one year of acquisition."


</Amend>
<Amend>Amendment <NumAm>32</NumAm>
<Article>ARTICLE 2, POINT 1 B (new)
Article 1, point (j), subparagraph 2 b (new) (Directive 2002/83/EC)</Article>
	 
	1b. In Article 1, point (j), the following fourth subparagraph shall be added :
"In addition, for the purposes of determining a qualifying holding and the other levels of holding referred to in this Article and in Articles 15 to 15c, a parent undertaking shall not be required to aggregate its holdings under Articles 9 and 10 of Directive 2004/109/EC with the holdings managed by a subsidiary undertaking in the circumstances where its subsidiary: 

(i) is a management company as defined in Article 1a(2) of Directive 85/611/EEC, which:

- manages holdings under the conditions laid down in Directive 85/611/EEC,

- is an investment firm authorised to provide portfolio management as provided by point 4 of Section A of Annex I to Directive 2004/39/EC, which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC, or

- is an undertaking whose registered office is in a third country which would have required an authorisation in accordance with Article 5(1) of Directive 85/611/EEC or with regard to portfolio management as provided by point 4 of Section A of Annex I to Directive 2004/39/EC if it had its registered office - or, in the case of an investment firm only, its head office - within the Community and which manages holdings on a client-by-client basis under conditions equivalent to those provided for under Directive 85/611/EEC; and

(ii) exercises its voting rights independently from the parent undertaking.

However, a parent undertaking shall be required to aggregate its holdings with the holdings managed by a subsidiary undertaking where the parent undertaking, or another controlled undertaking of the parent undertaking, has invested in holdings managed by such management company or investment firm or third-country undertaking and the latter has no discretion to exercise the voting rights attached to such holdings and may exercise such voting rights only under direct or indirect instructions from the parent or another controlled undertaking of the parent undertaking."


</Amend>
<Amend>Amendment <NumAm>33</NumAm>
<Article>ARTICLE 2, POINT 3 

Article 15 a, paragraph 1, subparagraph 2 (Directive 2002/83/EC)</Article>
	The competent authorities shall have a maximum of thirty working days from the date of the written acknowledgement of receipt, hereinafter "assessment period" to oppose the proposal of the proposed acquirer.
	The competent authorities shall have a maximum of forty-seven working days from the date of the written acknowledgement of receipt, hereinafter "assessment period" to oppose the proposal of the proposed acquirer.


Justification

Supervisory authorities need to dispose of sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases.
</Amend>
<Amend>Amendment <NumAm>34</NumAm>
<Article>ARTICLE 2, POINT 3 

Article 15 a, paragraph 2, subparagraph 1 (Directive 2002/83/EC)</Article>
	2. The competent authorities may if necessary, request further information within five working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 1, in order to carry out the assessment referred to in Article 15b(1).
	2. The competent authorities may if necessary, request further information directly related to the criteria in Article 15b(1) within ten working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 1, in order to carry out the assessment referred to in this Article.


</Amend>

<Amend>Amendment <NumAm>35</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15a, paragraph 2, subparagraph 3 (Directive 2002/83/EC)</Article>
	The information requested shall be provided to the competent authorities within ten working days. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities may not result in an interruption of the assessment period.
	The information requested shall be provided to the competent authorities. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities shall be made for the sole purpose of completing or clarifying the information already in their possession and may not result in an interruption of the assessment period.


</Amend>
<Amend>Amendment <NumAm>36</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15a, paragraph 3 (Directive 2002/83/EC)</Article>
	3. If the competent authorities, upon completion of their assessment, decide to oppose the proposed acquisition or the proposed increase of holding, they shall, within two working days, and not going beyond the period mentioned in Art. 15 a (1) second subparagraph, inform the proposed acquirer in writing and provide the reasons for the decision.
	3. When the competent authorities, upon completion of their assessment, take the decision to oppose or authorise the proposed acquisition, they shall, within two working days, and not going beyond the period mentioned in Art. 15 a (1) second subparagraph, inform the proposed acquirer in writing and provide an adequate statement of reasons for the decision, which is accessible to the public;


</Amend>
<Amend>Amendment <NumAm>37</NumAm>
<Article>ARTICLE 2, POINT 3 

Article 15 a, paragraph 5 (Directive 2002/83/EC)</Article>
	5. The competent authorities may extend the assessment period to a maximum of fifty working days if the proposed acquirer is regulated outside the Community, and is situated in a third-country where there are legal impediments to the transfer of the necessary information.
	5. The competent authorities may extend the assessment period to a maximum of seventy-seven working days if the proposed acquirer is situated or regulated outside the Community.


Justification

Supervisory authorities need to have sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases. In addition, if the proposed acquirer, be it a regulated, non-regulated entity or natural person, is situated in a third country, more time needs to be added to carry out a proper assessment.
</Amend>

<Amend>Amendment <NumAm>38</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15 a, paragraph 6 (Directive 2002/83/EC)</Article>
	6. The competent authorities may fix a maximum period for the completion of the proposed acquisition or the increase of holding.
	6. The competent authorities may fix a maximum period of at least 90 days for the completion of the proposed acquisition or the increase of holding and extend this period where appropriate. 


Justification

The maximum period for concluding a proposed acquisition should be renewable because it could be difficult to assess with certainty the timeframe for the completion of an acquisition. Settling completion issues may depend on elements that are market-driven and subject to different variables. Providing a minimum of 90 days for such maximum completion dates will obviate the setting of intentionally obstructive short limits.

</Amend>

<Amend>Amendment <NumAm>39</NumAm>
<Article>ARTICLE 2, POINT 3

Article 15a, paragraph 6 a (new) (Directive 2002/83/EC)</Article>
	 
	6a. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management as provided by point 4 of Section A of Annex I to Directive 2004/39/EC and it manages holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may elect to submit the notification referred to in paragraph 1 before it has taken the decision referred to in that paragraph, with a view to obtaining advanced approval for the acquisition or the increase of a qualifying holding to above the 10% threshold. The competent authorities may impose a limit on the overall level of the qualifying holding following the acquisition or increase in appropriate cases.


</Amend>
<Amend>Amendment <NumAm>40</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15a, paragraph 6 b (new) (Directive 2002/83/EC)</Article>
	 
	6b. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management services as provided by point 4 of Section A of Annex 1 to Directive 2004/39/EEC, managing holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may submit the notification referred to in paragraph 1 after it has completed a proposed acquisition or increase in a qualifying holding provided that the following conditions are satisfied:
(i) the proposed acquirer submits the notification required under paragraph 1 within five working days of completion of the acquisition or increase; and
(ii) the voting rights attached to the qualifying holding to the extent that it exceeds the 10% threshold are not exercised until the competent authority has determined the application. 
If the competent authorities subsequently decide to oppose the acquisition or increase, they may require the proposed acquirer to reduce its holding below the relevant threshold and, pending such reduction, provide for the exercise of the corresponding voting rights to be suspended, for the nullity of votes cast, or for the possibility of their annulment.


</Amend>
<Amend>Amendment <NumAm>41</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15a, paragraph 6 c (new) (Directive 2002/83/EC)</Article>
	 
	6c. Member States may not impose requirements for notification to and approval by the competent authorities of direct or indirect acquisitions of voting rights or capital that are more stringent than those set out in this Directive.


</Amend>
<Amend>Amendment <NumAm>42</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15b, paragraph 1, point (a) (Directive 2002/83/EC)</Article>
	(a) the reputation of the proposed acquirer;
	(a) the reputation of the proposed acquirer. The assessment of any acquirer that is regulated within the Community shall be facilitated in respect of this criterion;


</Amend>
<Amend>Amendment <NumAm>43</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15 b, paragraph 1, point (d) (Directive 2002/83/EC)</Article>
	(d) whether the assurance undertaking will be able to meet and continue to meet its obligations under this Directive and any applicable sectoral rules within the meaning of Article 2(7) of Directive 2002/87/EC of the European Parliament and of the Council following the proposed acquisition;
	(d) whether the assurance undertaking will be able to comply and continue to comply with the prudential requirements based on this Directive and, where applicable, other Directives, notably Directive 2002/87/EC, in particular, where applicable, whether the group of which it will become a part has a structure that makes it possible to exercise effective supervision, effectively exchange information and determine the supervision between the competent authorities. 


Justification

It needs to be ensured that the proposed acquirer will be able to meet all prudential requirements. Furthermore, in case of complex structures, a transparency of the entity to be established and its effective supervision are vital.

</Amend>
<Amend>Amendment <NumAm>44</NumAm>
<Article>ARTICLE 2, POINT 3 

Article 15 b, paragraph 2 (Directive 2002/83/EC)</Article>
	2. The competent authorities may oppose the proposed acquisition only if they find that the criteria set out in paragraph 1 are not met or if the information provided by the proposed acquirer is incomplete.
	2. The competent authorities may oppose the proposed acquisition only if there are reasonable grounds for so doing on the basis of the criteria set out in paragraph 1 or if the information provided by the proposed acquirer is incomplete. The competent authority shall inform the proposed acquirer at least 10 days before the end of the assessment period if it considers the information received to be incomplete and if so, what further reasonable and proportionate information is required to complete the assessment. If the proposed acquirer receives no such request by that date, the information provided shall be deemed to be complete.


Justification

It is important to stress the duty of potential acquirer, namely to provide the supervisor of the target with all necessary information and the duty of supervisor, namely to assess the potential acquirer in the light of the criteria laid down in this proposal. Furthermore, a general requirement to provide reasons in case of negative decision will, together with a right of appeal, prevent any arbitrary decision. The supervisor of the target shall give an adequate explanation to allow understanding of any negative decision.
</Amend>
<Amend>Amendment <NumAm>45</NumAm>
<Article>ARTICLE 2, POINT 3 

Article 15 b, paragraph 4, subparagraph 2 (Directive 2002/83/EC)</Article>
	The level of information required shall be proportionate and adapted to the nature of the proposed acquisition or increase of holding. 
	The level of information required shall be proportionate and adapted to the nature of the proposed acquirer and the proposed acquisition or increase of holding. 


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level and are proportionate and adapted not only to the nature of the proposed acquisition or increase of holding but also to the nature of the potential acquirer.
</Amend>

<Amend>Amendment <NumAm>46</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15 b, paragraph 4, subparagraph 3 (Directive 2002/83/EC)</Article>
	Member States shall not require information that is not relevant for a prudential assessment.
	Member States shall require all the necessary information that will allow them to make a well-informed prudential assessment.


Justification

The competent authorities must be given all the necessary data on which to make a well-informed decision.

</Amend>
<Amend>Amendment <NumAm>47</NumAm>
<Article>ARTICLE 2, POINT 3 

Article 15 b, paragraph 4, subparagraph 3 a (new) (Directive 2002/83/EC)</Article>
	 
	The Commission shall, by(, assess whether Member States' lists are comparable and, if appropriate, shall take the necessary steps to provide a Community approach;

	
	( two years after the deadline for implementing this Directive.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level. Thus, this has to be checked by the Commission, who could eventually take the necessary steps, if there are significant/substantial differences among the lists.

</Amend>

<Amend>Amendment <NumAm>48</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15 c, paragraph 1, introductory part (Directive 2002/83/EC)</Article>
	In addition to Article 15(1) and Articles 15a and 15b and unless specified otherwise, the relevant competent authorities shall consult each other when assessing the acquisition in accordance with Article 15b(1) if the proposed acquirer is one of the following:
	The competent authorities responsible for the supervision of the assurance undertaking in which the acquisition is sought, and the competent authorities responsible for the supervision of the proposed acquirer shall work in full consultation with each other when assessing the acquisition in accordance with Article 15 b (1) if the proposed acquirer is one of the following:


Justification

In light of the assurance directive 2002/83/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision.

</Amend>

<Amend>Amendment <NumAm>49</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15 c, paragraph 2 (Directive 2002/83/EC)</Article>
	The competent authorities shall cooperate closely. They shall provide one another with any information which is essential or relevant for the exercise. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information.
	The competent authorities shall, without undue delay, provide one another with any information which is essential or relevant for assessing the acquisition. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information. A decision by the competent authority that has authorised and supervises the assurance undertaking in which the proposed acquisition is sought shall indicate any views or reservations expressed by the competent authority responsible for supervising the proposed acquirer.


Justification

In light of the assurance directive 2002/83/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision. The last sentence aims to enhance the cooperation between supervisors and the transparency.

</Amend>
<Amend>Amendment <NumAm>50</NumAm>
<Article>ARTICLE 2, POINT 3
Article 15 d (Directive 2002/83/EC)</Article>
	1. The Commission may request the competent authorities to provide it promptly with copies of the documents on which they have based their assessment in relation to Articles 15(1), 15a, 15b and 15c as well as the reasons given to the proposed acquirer.
	

	2. The information provided to the Commission shall be covered by the obligation of professional secrecy and shall be used by it only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy.


	1. The information on prudential assessments provided to the Commission by Member States shall be covered by the obligation of professional secrecy and shall be used only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy. Such persons shall assume no role as employee or consultant within the assessed industry for a period of 18 months following their departure from such assignment.

	3. No confidential information which the Commission may receive by virtue of paragraph 1 may be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the assurance undertakings concerned cannot be identified. 
	2. Confidential information shall not be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the assurance undertakings concerned cannot be identified.




</Amend>
<Amend>Amendment <NumAm>51</NumAm>
<Article>ARTICLE 3, POINT 2
Article 10, paragraph 3, subparagraph 2 a (new) (Directive 2004/39/EC)</Article>
	 
	In determining whether the criteria for a qualifying holding referred to 
in this Article and any level of holding referred to in Articles 10a to 
10b are fulfilled, Member States shall not take into account voting 
rights or shares which: 

(a) up to a limit of 20% of the voting rights or the capital of the investment firm are acquired or held in the circumstances referred to in Article 9(4) to (6) of Directive 2004/109/EC (and for these purposes the references in Article 9(5) and (6) of Directive 2004/109/EC to the 5% threshold shall be disregarded), or 

(b) are held on a temporary basis as a result of underwriting the issue or offer of securities, provided that the voting rights are not exercised or otherwise used to intervene in the management of the issuer and so long as the voting rights or shares are disposed of within one year of acquisition.


</Amend>
<Amend>Amendment <NumAm>52</NumAm>
<Article>ARTICLE 3, POINT 2
Article 10, paragraph 3, subparagraph 2 b (new) (Directive 2004/39/EC)</Article>
	 
	In addition, for the purposes of determining a qualifying holding and the other levels of holding referred to in this Article and in Articles 10 a to 10b, a parent undertaking shall not be required to aggregate its holdings under Articles 9 and 10 of Directive 2004/109/EC with the holdings managed by a subsidiary undertaking in the circumstances where its subsidiary:
(i) is a management company as defined in Article 1a(2) of Directive 85/611/EEC, which:

- manages holdings under the conditions laid down in Directive 85/611/EEC;
- is an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC, which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; or

- is an undertaking whose registered office is in a third country which would have required an authorisation in accordance with Article 5(1) of Directive 85/611/EEC or with regard to portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC if it had its registered office - or, in the case of an investment firm only, its head office - within the Community and which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; and

(ii) exercises its voting rights independently from the parent undertaking.

However, a parent undertaking shall be required to aggregate its holdings with the holdings managed by a subsidiary undertaking where the parent undertaking, or another controlled undertaking of the parent undertaking, has invested in holdings managed by such management company or investment firm or third-country undertaking and the latter has no discretion to exercise the voting rights attached to such holdings and may exercise such voting rights only under direct or indirect instructions from the parent or another controlled undertaking of the parent undertaking.


</Amend>
<Amend>Amendment <NumAm>53</NumAm>
<Article>ARTICLE 3, POINT 3 

Article 10 a, paragraph 1, subparagraph 2 (Directive 2004/39/EC)</Article>
	The competent authorities shall have a maximum of thirty working days from the date of the written acknowledgement of receipt, hereinafter "assessment period", to oppose the proposal of the proposed acquirer.
	The competent authorities shall have a maximum of forty-seven working days from the date of the written acknowledgement of receipt, hereinafter "assessment period", to oppose the proposal of the proposed acquirer.


Justification

Supervisory authorities need to dispose of sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases.
</Amend>
<Amend>Amendment <NumAm>54</NumAm>
<Article>ARTICLE 3, POINT 3 

Article 10 a, paragraph 2, subparagraph 1 (Directive 2004/39/EC)</Article>
	2. The competent authorities may if necessary, request further information within five working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 1, in order to carry out the assessment referred to in Article 10b(1).
	2. The competent authorities may if necessary, request further information directly related to the criteria in Article 10b(1) within ten working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 1, in order to carry out the assessment referred to in this Article.


Justification

By setting a longer period for request of additional information, competent authorities will have more time to make an analysis of the information needed for a proper assessment before stopping the clock. In fact, this will not result in any prolongation of the maximum assessment period. The assessment period will remain the same as the clock may be stopped only once and only for a limited period of ten working days.
</Amend>

<Amend>Amendment <NumAm>55</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10a, paragraph 2, subparagraph 3 (Directive 2004/39/EC)</Article>
	The information requested shall be provided to the competent authorities within ten working days. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities may not result in an interruption of the assessment period.
	The information requested shall be provided to the competent authorities. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further request for information by the competent authorities shall be made for the sole purpose of completing or clarifying the information already in their possession and may not result in an interruption of the assessment period.


</Amend>
<Amend>Amendment <NumAm>56</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10a, paragraph 3 (Directive 2004/39/EC)</Article>
	3. If the competent authorities, upon completion of their assessment, decide to oppose the proposed acquisition or the proposed increase of holding, they shall, within two working days, and not going beyond the period mentioned in Art. 10 a (1) second subparagraph, inform the proposed acquirer in writing and provide the reasons for the decision.
	3. When the competent authorities, upon completion of their assessment, take the decision to oppose or authorise the proposed acquisition, they shall, within two working days, and not going beyond the period mentioned in Art. 10 a (1) second subparagraph, inform the proposed acquirer in writing and provide an adequate statement of reasons for the decision, which is accessible to the public;


</Amend>
<Amend>Amendment <NumAm>57</NumAm>
<Article>ARTICLE 3, POINT 3 

Article 10 a, paragraph 5 (Directive 2004/39/EC)</Article>
	5. The competent authorities may extend the assessment period to a maximum of fifty working days if the proposed acquirer is regulated outside the Community, and is situated in a third country where there are legal impediments to the transfer of the necessary information.
	5. The competent authorities may extend the assessment period to a maximum of seventy-seven working days if the proposed acquirer is situated or regulated outside the Community.


Justification

Supervisory authorities need to have sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases. In addition, if the proposed acquirer, be it a regulated, non-regulated entity or natural person, is situated in a third country, more time needs to be added to carry out a proper assessment.
</Amend>

<Amend>Amendment <NumAm>58</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10 a, paragraph 6 (Directive 2004/39/EC)</Article>
	6. The competent authorities may fix a maximum period for the completion of the proposed acquisition or the increase of holding.
	6. The competent authorities may fix a maximum period of at least 90 days for the completion of the proposed acquisition or the increase of holding and extend that period where appropriate. 


Justification

The maximum period for concluding a proposed acquisition should be renewable because it could be difficult to assess with certainty the timeframe for the completion of an acquisition. Settling completion issues may depend on elements that are market-driven and subject to different variables. Providing a minimum of 90 days for such maximum completion dates will obviate the setting of intentionally obstructive short limits.

</Amend>

<Amend>Amendment <NumAm>59</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10a, paragraph 6 a (new) (Directive 2004/39/EC)</Article>
	 
	6a. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC, managing holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may elect to submit the notification referred to in paragraph 1 before it has taken the decision referred to in that paragraph, with a view to obtaining advanced approval for the acquisition or the increase of a qualifying holding to above the 10% threshold. The competent authorities may impose a limit on the overall level of the qualifying holding following the acquisition or increase in appropriate cases.


</Amend>
<Amend>Amendment <NumAm>60</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10a, paragraph 6 b (new) (Directive 2004/39/EC)</Article>
	 
	6b. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management services as provided for by point 4 of Section A of Annex 1 to Directive 2004/39/EEC managing holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may submit the notification referred to in paragraph 1 after it has completed a proposed acquisition or increase in a qualifying holding provided that the following conditions are satisfied:
(i) the proposed acquirer submits the notification required under paragraph 1 within five working days of completion of the acquisition or increase; and
(ii) the voting rights attached to the qualifying holding to the extent that it exceeds the 10% threshold are not exercised until the competent authority has determined the application. 
If the competent authorities subsequently decide to oppose the acquisition or increase, they may require the proposed acquirer to reduce its holding below the relevant threshold and, pending such reduction, provide for the exercise of the corresponding voting rights to be suspended, for the nullity of votes cast, or for the possibility of their annulment.


</Amend>
<Amend>Amendment <NumAm>61</NumAm>
<Article>ARTICLE 3, POINT 3

Article 10a, paragraph 6 c (new) (Directive 2004/39/EC)</Article>
	   
	6c. Member States may not impose requirements for notification to and approval by the competent authorities of direct or indirect acquisitions of voting rights or capital that are more stringent than those set out in this Directive.


</Amend>
<Amend>Amendment <NumAm>62</NumAm>
<Article>ARTICLE 3, POINT 3

Article 10b, paragraph 1, point a (Directive 2004/39/EC)</Article>
	(a) the reputation of the proposed acquirer;
	(a) the reputation of the proposed acquirer. The assessment of any acquirer that is regulated within the Community shall be facilitated in respect of this criterion;


</Amend>

<Amend>Amendment <NumAm>63</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10b, paragraph 1, point (d) (Directive 2004/39/EC)</Article>
	(d) whether the investment firm will be able to meet and continue to meet its obligations under this Directive and any applicable sectoral rules within the meaning of Article 2(7) of Directive 2002/87/EC following the proposed acquisition;
	(d) whether the investment firm will be able to comply and continue to comply with the prudential requirements based on this Directive and, where applicable, other directives, notably, Directive 2002/87/EC, in particular, where applicable, whether the group of which it will become a part has a structure that makes it possible to exercise effective supervision, effectively exchange information and determine the supervision between the competent authorities.


Justification

It needs to be ensured that the proposed acquirer will be able to meet all prudential requirements. Furthermore, in case of complex structures, a transparency of the entity to be established and its effective supervision are vital.

</Amend>
<Amend>Amendment <NumAm>64</NumAm>
<Article>ARTICLE 3, POINT 3 

Article 10b, paragraph 2 (Directive 2004/39/EC)</Article>
	2. The competent authorities may oppose the proposed acquisition only if they find that the criteria set out in paragraph 1 are not met or if the information provided by the proposed acquirer is incomplete. 
	2. The competent authorities may oppose the proposed acquisition only if there are reasonable grounds for so doing on the basis of the criteria set out in paragraph 1 or if the information provided by the proposed acquirer is incomplete. The competent authority shall inform the proposed acquirer at least 10 days before the end of the assessment period if it considers the information received to be incomplete and if so, what further reasonable and proportionate information is required to complete the assessment. If the proposed acquirer receives no such request by that date, the information provided shall be deemed to be complete.


Justification

It is important to stress the duty of potential acquirer, namely to provide the supervisor of the target with all necessary information and the duty of supervisor, namely to assess the potential acquirer in the light of the criteria laid down in this proposal. Furthermore, a general requirement to provide reasons in case of negative decision will, together with a right of appeal, prevent any arbitrary decision. The supervisor of the target shall give an adequate explanation to allow understanding of any negative decision.
</Amend>
<Amend>Amendment <NumAm>65</NumAm>
<Article>ARTICLE 3, POINT 3 

Article 10b, paragraph 4, subparagraph 2 (Directive 2004/39/EC)</Article>
	The level of information required shall be proportionate and adapted to the nature of the proposed acquisition or increase of holding.
	The level of information required shall be proportionate and adapted to the nature of the proposed acquirer and the proposed acquisition or increase of holding.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level and are proportionate and adapted not only to the nature of the proposed acquisition or increase of holding but also to the nature of the potential acquirer.
</Amend>

<Amend>Amendment <NumAm>66</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10b, paragraph 4, subparagraph 3 (Directive 2004/39/EC)</Article>
	Member States shall not require information that is not relevant for a prudential assessment.
	Member States shall require all the necessary information that will allow them to make a well-informed prudential assessment.


Justification

The competent authorities must be given all the necessary data on which to make a well-informed decision.

</Amend>

<Amend>Amendment <NumAm>67</NumAm>
<Article>ARTICLE 3, POINT 3 

Article 10b, paragraph 4, subparagraph 3 a (new) (Directive 2004/39/EC)</Article>
	  
	The Commission shall, by(, assess whether Member States' lists are comparable and, if appropriate, shall take the necessary steps to provide a Community approach.

	
	(  two years after the deadline for implementing this Directive.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level. Thus, this has to be checked by the Commission, who could eventually take the necessary steps, if there are significant/substantial differences among the lists.
</Amend>

<Amend>Amendment <NumAm>68</NumAm>
<Article>ARTICLE 3, POINT 3
Article 10c (Directive 2004/39/EC)</Article>
	1. The Commission may request the competent authorities to provide it promptly with copies of the documents on which they have based their prudential assessment in relation to Articles 10(3), 10(4) and 10b as well as the reasons given to the proposed acquirer.
	

	2. The information provided to the Commission shall be covered by the obligation of professional secrecy and shall be used by it only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy.
	1. The information on prudential assessments provided to the Commission by Member States shall be covered by the obligation of professional secrecy and shall be used only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy. Such persons shall assume no role as employee or consultant within the assessed industry for a period of 18 months following their departure from such assignment.

	3. No confidential information which the Commission may receive by virtue of paragraph 1 may be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the investment firms concerned cannot be identified. 
	2. Confidential information shall not be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the investment firms concerned cannot be identified.




</Amend>
<Amend>Amendment <NumAm>69</NumAm>
<Article>ARTICLE 4, POINT 1 A (new)
Article 2, paragraph 2, subparagraph 3 a (new) (Directive 2005/68/EC)</Article>
	 
	1a. In Article 2(2), the following fourth subparagraph shall be inserted: 

"In determining whether the criteria for a qualifying holding referred to in this Article and any level of holding referred to in Articles 19 to 20 are fulfilled, Member States shall not take into account voting rights or shares which: 

- up to a limit of 20% of the voting rights or the capital of the reinsurance undertaking, are acquired or held in the circumstances referred  to in Article 9(4) to (6) of Directive 2004/109/EC (and for these purposes the references in Article 9(5) and (6) of Directive 2004/109/EC to the 5% threshold shall be disregarded); or 

- are held on a temporary basis as a result of underwriting the issue or offer of securities, provided that the voting rights are not exercised or otherwise used to intervene in the management of the issuer and so long as the voting rights or shares are disposed of within one  year of acquisition."


</Amend>
<Amend>Amendment <NumAm>70</NumAm>
<Article>ARTICLE 4, POINT 1 B (new)
Article 2, paragraph 2, subparagraph 3 b (new) (Directive 2005/68/EC)</Article>
	 
	1b. In Article 2 (2), the following fifth subparagraph shall be inserted:
"In addition, for the purposes of determining a qualifying holding and the other levels of holding referred to in this Article and in Articles 19 to 20 , a parent undertaking shall not be required to aggregate its holdings under Articles 9 and 10 of Directive 2004/109/EC with the holdings managed by a subsidiary undertaking in the circumstances where its subsidiary 

(i) is a management company as defined in Article 1a(2) of Directive85/611/EEC, which:

- manages holdings under the conditions laid down in Directive 85/611/EEC;
- is an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC, which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; or

- is an undertaking whose registered office is in a third country which would have required an authorisation in accordance with Article 5(1) of Directive 85/611/EEC or with regard to portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC if it had its registered office -or, in the case of an investment firm only, its head office - within the Community and which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; and

(ii) exercises its voting rights independently from the parent undertaking.

However, a parent undertaking shall be required to aggregate its holdings with the holdings managed by a subsidiary undertaking where the parent undertaking, or another controlled undertaking of the parent undertaking, has invested in holdings managed by such management company or investment firm or third-country undertaking and the latter has no discretion to exercise the voting rights attached to such holdings and may exercise such voting rights only under direct or indirect instructions from the parent or another controlled undertaking of the parent undertaking."


</Amend>
<Amend>Amendment <NumAm>71</NumAm>
<Article>ARTICLE 4, POINT 2 

Article 19, paragraph 2, subparagraph 2 (Directive 2005/68/EC)</Article>
	The competent authorities shall have a maximum of thirty working days from the date of the written acknowledgement of receipt, hereinafter "assessment period" to oppose the proposal of the proposed acquirer.
	The competent authorities shall have a maximum of forty-seven working days from the date of the written acknowledgement of receipt, hereinafter "assessment period" to oppose the proposal of the proposed acquirer.


Justification

Supervisory authorities need to dispose of sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases.
</Amend>
<Amend>Amendment <NumAm>72</NumAm>
<Article>ARTICLE 4, POINT 2 

Article 19, paragraph 3, subparagraph 1 (Directive 2005/68/EC)</Article>
	3. The competent authorities may if necessary, request further information within five working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 2, in order to carry out the assessment referred to in Article 19a(1).
	3. The competent authorities may if necessary, request further information directly related to the criteria in Article 19a(1)within ten working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 2, in order to carry out the assessment referred to in this Article.


Justification

By setting a longer period for request of additional information, competent authorities will have more time to make an analysis of the information needed for a proper assessment before stopping the clock. In fact, there results no prolongation of the maximum assessment period, in other words the assessment period would remain the same because the clock can be only stopped once for ten working days.
</Amend>

<Amend>Amendment <NumAm>73</NumAm>
<Article>ARTICLE 4, POINT 2
Article 19, paragraph 3, subparagraph 3 (Directive 2005/68/EC)</Article>
	The information requested shall be provided to the competent authorities within ten working days. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities shall not result in an interruption of the assessment period.
	The information requested shall be provided to the competent authorities. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities shall be made for the sole purpose of completing or clarifying the information already in their possession and may not result in an interruption of the assessment period.


</Amend>
<Amend>Amendment <NumAm>74</NumAm>
<Article>ARTICLE 4, POINT 2
Article 19, paragraph 4 (Directive 2005/68/EC)</Article>
	4. If the competent authorities, upon completion of their assessment, decide to oppose the proposed acquisition or the proposed increase of holding, they shall, within two working days, and not going beyond the period mentioned in Art. 19 (2) second subparagraph, inform the proposed acquirer in writing and provide the reasons for the decision.
	4. When the competent authorities, upon completion of their assessment, take the decision to oppose or authorise the proposed acquisition or not to do so, they shall, within two working days, and not going beyond the period mentioned in Art. 19 (2) second subparagraph, inform the proposed acquirer in writing and provide an adequate statement of reasons for the decision, which is accessible to the public;


</Amend>
<Amend>Amendment <NumAm>75</NumAm>
<Article>ARTICLE 4, POINT 2 

Article 19, paragraph 6 (Directive 2005/68/EC)</Article>
	6. The competent authorities may extend the assessment period to a maximum of fifty working days if the proposed acquirer is regulated outside the Community and is situated in a third-country where there are legal impediments to the transfer of the necessary information.
	6. The competent authorities may extend the assessment period to a maximum of seventy-seven working days if the proposed acquirer is situated or regulated outside the Community.


Justification

Supervisory authorities need to have sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases. In addition, if the proposed acquirer, be it a regulated, non-regulated entity or natural person, is situated in a third country, more time needs to be added to carry out a proper assessment.
</Amend>

<Amend>Amendment <NumAm>76</NumAm>
<Article>ARTICLE 4, POINT 2
Article 19, paragraph 7 (Directive 2005/68/EC)</Article>
	7. The competent authorities may fix a maximum period for the completion of the proposed acquisition or the increase of holding.
	7. The competent authorities may fix a maximum period of at least 90 days for the completion of the proposed acquisition or the increase of holding and extend this period where appropriate.


Justification

The maximum period for concluding a proposed acquisition should be renewable because it could be difficult to assess with certainty the timeframe for the completion of an acquisition. Settling completion issues may depend on elements that are market-driven and subject to different variables. Providing a minimum of 90 days for such maximum completion dates will obviate the setting of intentionally obstructive short limits.

</Amend>
<Amend>Amendment <NumAm>77</NumAm>
<Article>ARTICLE 4, POINT 2
Article 19, paragraph 7 a (new) (Directive 2005/68/EC)</Article>
	 
	7a. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC, managing holdings  under conditions equivalent to those provided for in Directive 85/611/EEC, may elect to submit the notification referred to in paragraph 1 before it has taken the decision referred to in that paragraph, with a view to obtaining advanced approval for the acquisition or the increase of a qualifying holding to above the 10% threshold. The competent authorities may impose a limit on the overall level of the qualifying holding following the acquisition or increase in appropriate cases.


</Amend>
<Amend>Amendment <NumAm>78</NumAm>
<Article>ARTICLE 4, POINT 2
Article 19, paragraph 7 b (new) (Directive 2005/68/EC)</Article>
	 
	7b. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management services as provided for by point 4 of Section A of Annex 1 to Directive 2004/39/EEC managing holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may submit the notification referred to in paragraph 1 after it has completed a proposed acquisition or increase in a qualifying holding provided that the following conditions are satisfied:
(i) the proposed acquirer submits the notification required under paragraph 1 within five working days of completion of the acquisition or increase; and
(ii) the voting rights attached to the qualifying holding, to the extent that it exceeds the 10% threshold, are not exercised until the competent authority has determined the application.
If the competent authorities subsequently decide to oppose the acquisition or increase, they may require the proposed acquirer to reduce its holding below the relevant threshold and, pending such reduction, provide for the exercise of the corresponding voting rights to be suspended, for the nullity of votes cast, or for the possibility of their annulment.


</Amend>
<Amend>Amendment <NumAm>79</NumAm>
<Article>ARTICLE 4, POINT 2
Article 19, paragraph 7 c (new) (Directive 2005/68/EC)</Article>
	 
	7c. Member States may not impose requirements for notification to and approval by the competent authorities of direct or indirect acquisitions of voting rights or capital that are more stringent than those set out in this Directive.


</Amend>
<Amend>Amendment <NumAm>80</NumAm>
<Article>ARTICLE 4, POINT 3
Article 19a, paragraph 1, point (a) (Directive 2005/68/EC)</Article>
	(a) the reputation of the proposed acquirer;
	(a) the reputation of the proposed acquirer. The assessment of any acquirer that is regulated within the Community shall be facilitated in respect of this criterion;


</Amend>
<Amend>Amendment <NumAm>81</NumAm>
<Article>ARTICLE 4, POINT 3
Article 19a, paragraph 1, point (d) (Directive 2005/68/EC)</Article>
	(d) whether the reinsurance undertaking will be able to meet and continue to meet its obligations under this Directive and any applicable sectoral rules within the meaning of Article 2(7) of Directive 2002/87/EC following the proposed acquisition;
	(d) whether the reinsurance undertaking will be able to comply and continue to comply with the prudential requirements based on this Directive and, where applicable, other directives, notably, Directive 2002/87/EC, in particular, where applicable, whether the group of which it will become a part has a structure that makes it possible to exercise effective supervision, effectively exchange information and determine the supervision between the competent authorities; 


Justification

In light of the reinsurance directive 2005/68/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision. The last sentence aims to enhance the cooperation between supervisors and the transparency.

</Amend>
<Amend>Amendment <NumAm>82</NumAm>
<Article>ARTICLE 4, POINT 3
Article 19a, paragraph 2 (Directive 2005/68/EC)</Article>
	2. The competent authorities may oppose the proposed acquisition only if they find that the criteria set out in paragraph 1 are not met or if the information provided by the proposed acquirer is incomplete.
	2. The competent authorities may oppose the proposed acquisition only if there are reasonable grounds for so doing on the basis of the criteria set out in paragraph 1 or if the information provided by the proposed acquirer is incomplete. The competent authority shall inform the proposed acquirer at least 10 days before the end of the assessment period if it considers the information received to be incomplete and if so, what further reasonable and proportionate information is required to complete the assessment. If the proposed acquirer receives no such request by that date, the information provided shall be deemed to be complete.


Justification

It is important to stress the duty of potential acquirer, namely to provide the supervisor of the target with all necessary information and the duty of supervisor, namely to assess the potential acquirer in the light of the criteria laid down in this proposal. Furthermore, a general requirement to provide reasons in case of negative decision will, together with a right of appeal, prevent any arbitrary decision. The supervisor of the target shall give an adequate explanation to allow understanding of any negative decision.
</Amend>
<Amend>Amendment <NumAm>83</NumAm>
<Article>ARTICLE 4, POINT 3 

Article 19 a, paragraph 4, subparagraph 2 (Directive 2005/68/EC)</Article>
	The level of information required shall be proportionate and adapted to the nature of the proposed acquisition or increase of holding.
	The level of information required shall be proportionate and adapted to the nature of the proposed acquirer and the proposed acquisition or increase of holding.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level and are proportionate and adapted not only to the nature of the proposed acquisition or increase of holding but also to the nature of the potential acquirer.
</Amend>

<Amend>Amendment <NumAm>84</NumAm>
<Article>ARTICLE 4, POINT 3
Article 19a, paragraph 4, subparagraph 3 (Directive 2005/68/EC)</Article>
	Member States shall not require information that is not relevant for a prudential assessment.
	Member States shall require all the necessary information that will allow them to make a well-informed prudential assessment.


Justification

The competent authorities must be given all the necessary data on which to make a well-informed decision.

</Amend>
<Amend>Amendment <NumAm>85</NumAm>
<Article>ARTICLE 4, POINT 4
Article 19a, paragraph 4, subparagraph 3 a (new) (Directive 2005/68/EC)</Article>
	 
	The Commission shall, by(, assess whether Member States' lists are comparable and, if appropriate, shall take the necessary steps to provide a Community approach;

	
	(  two years after the deadline for implementing this Directive.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level. Thus, this has to be checked by the Commission, who could eventually take the necessary steps, if there are significant/substantial differences among the lists.
</Amend>

<Amend>Amendment <NumAm>86</NumAm>
<Article>ARTICLE 4, POINT 4
Article 20, paragraph 1, introductory part (Directive 2005/68/EC)</Article>
	In addition to Articles 19 and 19 a and unless specified otherwise, the relevant competent authorities shall consult each other when assessing the acquisition in accordance with Article 19a(1) if the proposed acquirer is one of the following:


	The competent authorities responsible for the supervision of the reinsurance undertaking in which the acquisition is sought, and the competent authorities responsible for the supervision of the proposed acquirer shall work in full consultation with each other when assessing the acquisition in accordance with Article 19a (1) if the proposed acquirer is one of the following:


Justification

In light of the reinsurance directive 2005/68/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision.

</Amend>

<Amend>Amendment <NumAm>87</NumAm>
<Article>ARTICLE 4, POINT 4
Article 20, paragraph 2 (Directive 2005/68/EC)</Article>
	The competent authorities shall cooperate closely. They shall provide one another with any information which is essential or relevant for the exercise. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information.
	The competent authorities shall, without undue delay, provide one another with any information which is essential or relevant for assessing the acquisition. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information. A decision by the competent authority that has authorised and supervises the reinsurance undertaking in which the proposed acquisition is sought shall indicate any views or reservations expressed by the competent authority responsible for supervising the proposed acquirer.


Justification

In light of the reinsurance directive 2005/68/ECC it is important to state explicitly the need of good cooperation and swift exchange of information between all supervisors involved. It also needs to be clarified which supervisor takes the decision. The last sentence aims to enhance the cooperation between supervisors and the transparency.

</Amend>

<Amend>Amendment <NumAm>88</NumAm>
<Article>ARTICLE 4, POINT 5
Article 20a (Directive 2005/68/EC)</Article>
	1. The Commission may request the competent authorities to provide it promptly with copies of the documents on which they have based their assessment in relation to Articles 19, 19a and 20 as well as the reasons given to the proposed acquirer.
	

	2. The information provided to the Commission shall be covered by the obligation of professional secrecy and shall be used by it only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy.


	1. The information on prudential assessments provided to the Commission by Member States shall be covered by the obligation of professional secrecy and shall be used only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy. Such persons shall assume no role as employee or consultant within the assessed industry for a period of 18 months following their departure from such assignment.

	3. No confidential information which the Commission may receive by virtue of paragraph 1 may be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the reinsurance undertakings concerned cannot be identified. 
	2. Confidential information shall not be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the reinsurance undertakings concerned cannot be identified.




</Amend>
<Amend>Amendment <NumAm>89</NumAm>
<Article>ARTICLE 5, POINT 1 A (new)
Article 12, paragraph 1, subparagraph 2 a (new) (Directive 2006/48/EC)</Article>
	 
	1a. In Article 12(1) the following third subparagraph shall be added: 

"In determining whether the criteria for a qualifying holding referred to in this Article and any level of holding referred to in Articles 19 to 19b are fulfilled, Member States shall not take into account voting rights or shares which: 

(a) up to a limit of 20% of the voting rights or the capital of the credit institution, are acquired or held in the circumstances referred to in Article 9(4) to (6) of Directive 2004/109/EC (and for these purposes the references in Article 9(5) and (6) of Directive 2004/109/EC to the 5% threshold shall be disregarded); or 

(b) are held on a temporary basis as a result of underwriting the issue or offer of securities, provided that the voting rights are not exercised or otherwise used to intervene in the management of the issuer and so long as the voting rights or shares are disposed of within one year of acquisition."


</Amend>
<Amend>Amendment <NumAm>90</NumAm>
<Article>ARTICLE 5, POINT 1 B (new)
Article 12, paragraph 1, subparagraph 2 b (new) (Directive 2006/48/EC)</Article>
	 
	1b. In Article 12(1), the following fourth subparagraph shall be added:

"In addition, for the purposes of determining a qualifying holding and the other levels of holding referred to in this Article and in Articles 19 to 21 , a parent undertaking shall not be required to aggregate its holdings under Articles 9 and 10 of Directive 2004/109/EC with the holdings managed by a subsidiary undertaking in the circumstances where its subsidiary 

(i) is a management company as defined in Article 1a(2) of Directive 85/611/EEC, which:

- manages holdings under the conditions laid down in Directive 85/611/EEC;
- is an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC, which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; or

- is an undertaking whose registered office is in a third country which would have required an authorisation in accordance with Article 5(1) of Directive 85/611/EEC or with regard to portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC if it had its registered office - or, in the case of an investment firm only, its head office - within the Community and which manages holdings on a client-by-client basis under conditions equivalent to those provided for in Directive 85/611/EEC; and

(iib) exercises its voting rights independently from the parent undertaking.

However, a parent undertaking shall be required to aggregate its holdings with the holdings managed by a subsidiary undertaking where the parent undertaking, or another controlled undertaking of the parent undertaking, has invested in holdings managed by such management company or investment firm or third-country undertaking and the latter has no discretion to exercise the voting rights attached to such holdings and  may exercise such voting rights only under direct or indirect instructions from the parent or another controlled undertaking of the parent undertaking."


</Amend>
<Amend>Amendment <NumAm>91</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (A)
Article 19, paragraph 2, subparagraph 1 (Directive 2006/48/EC)</Article>
	2. The competent authorities shall, promptly and in any case within two working days upon receipt of the notification required under paragraph 1, acknowledge receipt thereof in writing to the proposed acquirer.
	2. The competent authorities shall, promptly and in any case within two working days upon receipt of the notification as well as upon a possible subsequent receipt of the documents referred to in the second subparagraph, acknowledge receipt thereof in writing to the proposed acquirer.


Justification

The assessment period should not be reduced as compared to the current situation (three months). More over, this period should start as soon as the dossier is administratively complete.

</Amend>
<Amend>Amendment <NumAm>92</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (A)
Article 19, paragraph 2, subparagraph 2 (Directive 2006/48/EC)</Article>
	The competent authorities shall have a maximum of thirty working days from the date of the written acknowledgement of receipt, hereinafter "assessment period", to oppose the proposal of the proposed acquirer.
	The competent authorities shall have a maximum of forty-seven working days from the date of the written acknowledgement of receipt, hereinafter "assessment period", to oppose the proposal of the proposed acquirer.


Justification

Supervisory authorities need to dispose of sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases.
</Amend>

<Amend>Amendment <NumAm>93</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B)
Article 19, paragraph 3, subparagraph 1 (Directive 2006/48/EC)</Article>
	3. The competent authorities may, if necessary, request further information within five working days of the date of the acknowledgement of receipt referred to in the first subparagraph of paragraph 2, in order to carry out the assessment referred to in Article 19a(1).
	3. The competent authorities may if necessary, request further information directly related to the criteria in Article 19a(1) within ten working days of the date of the acknowledgment of receipt referred to in the first subparagraph of paragraph 2, in order to carry out the assessment referred to in this Article.


</Amend>
<Amend>Amendment <NumAm>94</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B)
Article 19, paragraph 3, subparagraph 3 (Directive 2006/48/EC)</Article>
	The information requested shall be provided to the competent authorities within ten working days. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities may not result in an interruption of the assessment period.
	The information requested shall be provided to the competent authorities. For the period between the date of request for information by the competent authorities and the receipt of a response thereto by the proposed acquirer, the assessment period shall be interrupted. The interruption shall not exceed ten working days. Any further requests for information by the competent authorities shall be for the sole purpose of completing or clarifying the information already in their possession and may not result in an interruption of the assessment period.


</Amend>
<Amend>Amendment <NumAm>95</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B)
Article 19, paragraph 4 (Directive 2006/48/EC)</Article>
	4. If the competent authorities, upon completion of their assessment, decide to oppose the proposed acquisition or the proposed increase of holding, they shall, within two working days, and not going beyond the period mentioned in Art. 19 (2) second subparagraph, inform the proposed acquirer in writing and provide the reasons for the decision.
	4. When the competent authorities, upon completion of their assessment, take a decision to oppose or authorise the proposed acquisition, they shall, within two working days, and not going beyond the period mentioned in the second subparagraph of Article 19(2), inform the proposed acquirer in writing and provide an adequate statement of reasons for the decision which is accessible to the public;


</Amend>
<Amend>Amendment <NumAm>96</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B)
Article 19, paragraph 6, introductory part and point (a) (Directive 2006/48/EC)</Article>
	The competent authorities may, in the following cases, extend the assessment period to fifty working days:
	The competent authorities may extend the assessment period to seventy-seven working days:

	(a) if the proposed acquirer is regulated outside the Community and there are, in the third country concerned, legal impediments to the transfer of the necessary information;
	(a) if the proposed acquirer is situated or regulated outside the Community;


Justification

Supervisory authorities need to have sufficient time allowing them to evaluate all documents in order to take decision. This is of particular relevance as far as the same timeframe applies to cross-border and cross-sectoral cases. In addition, if the proposed acquirer, be it a regulated, non-regulated entity or natural person, is situated in a third country, more time needs to be added to carry out a proper assessment.
</Amend>

<Amend>Amendment <NumAm>97</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B)
Article 19, paragraph 6, point (b) a (new) (Directive 2006/48/EC)</Article>
	 
	(ba) if the proposed acquirer is a natural or legal person and is not subject to supervision under Directive 92/49/EEC, Directive 2002/83/EC, Directive 2004/39/EC, Directive 2005/68/EC, Directive 2006/48/EC, or Directive 85/611/EEC.


Justification

Where the proposed acquirer is a legal or natural person who is not subject to prudential supervision under one of the directives listed, the extended assessment period should apply.

</Amend>

<Amend>Amendment <NumAm>98</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B)
Article 19, paragraph 7 (Directive 2006/48/EC)</Article>
	7. The competent authorities may fix a maximum period for the completion of the proposed acquisition or the increase of holding.
	7. The competent authorities may fix a maximum period of at least 90 days for the completion of the proposed acquisition or the increase of holding and extend this period where appropriate. 


Justification

The maximum period for concluding a proposed acquisition should be renewable because it could be difficult to assess with certainty the timeframe for the completion of an acquisition. Settling completion issues may depend on elements that are market-driven and subject to different variables. Providing a minimum of 90 days for such completion will obviate the settling of intentionally obstructive short limits.

</Amend>

<Amend>Amendment <NumAm>99</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B A) (new)
Article 19, paragraph 7 a (new) (Directive 2006/48/EC)</Article>
	 
	(ba) The following paragraph 7a shall be added:

"7a. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management as provided for by point 4 of Section A of Annex I to Directive 2004/39/EC and it manages holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may elect to submit the notification referred to in paragraph 1 before it has taken the decision referred to in that paragraph, with a view to obtaining advanced approval for the acquisition or the increase of a qualifying holding to above the 10% threshold. The competent authorities may impose a limit on the overall level of the qualifying holding following the acquisition or increase in appropriate cases."


</Amend>
<Amend>Amendment <NumAm>100</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B B) (new)
Article 19, paragraph 7 b (new) (Directive 2006/48/EC)</Article>
	 
	(bb) The following paragraph 7b shall be added: 
"7b. A proposed acquirer which is a management company as defined in Article 1a(2) of Directive 85/611/EEC or an investment firm authorised to provide portfolio management services as provided for by point 4 of Section A of Annex 1 to Directive 2004/39/EEC managing holdings under conditions equivalent to those provided for in Directive 85/611/EEC, may submit the notification referred to in paragraph 1 after it has completed a proposed acquisition or increase in a qualifying holding provided that the following conditions are satisfied:
(i) the proposed acquirer submits the notification required under paragraph 1 within five working days of completion of the acquisition or increase; and
(ii) the voting rights attached to the qualifying holding to the extent that it exceeds the 10% threshold are not exercised until the competent authority has determined the application. 
If the competent authorities subsequently decide to oppose the acquisition or increase, they may require the proposed acquirer to reduce its holding below the relevant threshold and, pending such reduction, provide for the exercise of the corresponding voting rights to be suspended, for the nullity of votes cast, or for the possibility of their annulment."


</Amend>
<Amend>Amendment <NumAm>101</NumAm>
<Article>ARTICLE 5, POINT 2, POINT (B C) (new)
Article 19, paragraph 7 c (new) (Directive 2006/48/EC)</Article>
	 
	(bc) The following paragraph 7c shall be added: 
"7c. Member States may not impose requirements for notification to and approval by the competent authorities of direct or indirect acquisitions of voting rights or capital that are more stringent than those set out in this Directive."


</Amend>
<Amend>Amendment <NumAm>102</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19a, paragraph 1, point (a) (Directive 2006/48/EC)</Article>
	(a) the reputation of the proposed acquirer;
	(a) the reputation of the proposed acquirer. The assessment of any acquirer that is regulated within the Community shall be facilitated in respect of this criterion;


</Amend>
(<Amend>Amendment <NumAm>103</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19a, paragraph 1, point (d) (Directive 2006/48/EC)</Article>
	(d) whether the credit institution will be able to meet and continue to meet its obligations under this Directive and any applicable sectoral rules within the meaning of Article 2(7) of Directive 2002/87/EC following the proposed acquisition including, in particular, the requirements of Article 12(3) and 22 of this Directive;
	(d) whether the credit institution will be able to comply and continue to comply with the prudential requirements based on this Directive and, where applicable, other Directives, notably, Directives 2000/46/EC, 2002/87/EC and 2006/49/EC, in particular, where applicable, whether the group of which it will become a part has a structure that makes it possible to exercise effective supervision, effectively exchange information and determine the supervision between the competent authorities.


Justification

The rules referred to in this criteria should encompass the national implementation rules of prudential directives. More over, the competent authorities should have the power to oppose the demand if there is no sufficient guarantee as regards the supervisor of the proposed acquirer.

</Amend>
<Amend>Amendment <NumAm>104</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19a, paragraph 2 (Directive 2006/48/EC)</Article>
	2. The competent authorities may oppose the proposed acquisition only if they find that the criteria set out in paragraph 1 are not met or if the information provided by the proposed acquirer is incomplete.
	2. The competent authorities may oppose the proposed acquisition only if there are reasonable grounds for so doing on the basis of the criteria set out in paragraph 1 or if the information provided by the proposed acquirer is incomplete. The competent authority shall inform the proposed acquirer at least 10 days before the end of the assessment period if it considers the information received to be incomplete and if so, what further reasonable and proportionate information is required to complete the assessment. If the proposed acquirer receives no such request by that date, the information provided shall be deemed to be complete.


</Amend>
<Amend>Amendment <NumAm>105</NumAm>
<Article>ARTICLE 5, POINT 3
Article19 a, paragraph 4, subparagraph 1 (Directive 2006/48/EC)</Article>
	4. Member States shall make publicly available a list specifying the information necessary to make the assessment under paragraph 1.
	4. Member States shall jointly draw up and make publicly available a standard list specifying the information necessary to make the assessment under paragraph 1.


Justification

The information lists must be comparable between Member States, thus necessitating an assessment at European level. To achieve this harmonisation objective, the Commission must encourage Member States to draw up these lists by cooperating within the Lamfalussy committees.
</Amend>
<Amend>Amendment <NumAm>106</NumAm>
<Article>ARTICLE 5, POINT 3

Article 19a, paragraph 4, subparagraph 2 (Directive 2006/48/EC)</Article>
	The information required shall be proportionate and adapted to the nature of the proposed acquisition or increase of holding. 


	The information required shall be proportionate and adapted to the nature of the proposed acquirer and the proposed acquisition or increase of holding.



Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level. Thus, this has to be checked by the Commission, who could eventually take the necessary steps, if there are significant/substantial differences among the lists.

</Amend>

<Amend>Amendment <NumAm>107</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19a, paragraph 4, subparagraph 3 (Directive 2006/48/EC)</Article>
	Member States shall not require information that is not relevant for a prudential assessment.
	Member States shall require all the necessary information that will allow them to make a well-informed prudential assessment.


Justification

The competent authorities must be given all the necessary data on which to make a well-informed decision.

</Amend>
<Amend>Amendment <NumAm>108</NumAm>
<Article>ARTICLE 5, POINT 3 

Article 19 a, paragraph 4, subparagraph 3 a (new) (Directive 2006/48/EC)</Article>
	 
	The Commission shall, by(, assess whether Member States' lists are comparable, if appropriate, shall take the necessary steps to provide a Community approach.

	
	(  two years after the deadline for implementing this Directive.


Justification

Following the principle of subsidiarity, Member States define the list. To guarantee a level playing-field in the internal market, it is necessary that all lists have a comparable level and are proportionate and adapted not only to the nature of the proposed acquisition or increase of holding but also to the nature of the potential acquirer.
</Amend>

<Amend>Amendment <NumAm>109</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19b, introductory part (Directive 2006/48/EC), AM 109 and AM110</Article>
	In addition to Articles 19 and 19a and unless specified otherwise, the assessment of the acquisition in accordance with Article 19a(1) shall be subject to Article 129(3) if the proposed acquirer is one of the following:
	The competent authorities responsible for the supervision of the credit institution in which the acquisition is sought, and the competent authorities responsible for the supervision of the proposed acquirer shall work in full consultation with each other when assessing the acquisition in accordance with Article 19a (1) if the proposed acquirer is one of the following:

	
	

	
	

	
	

	
	


</Amend><Amend>Amendment <NumAm>110</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19b, paragraphs 1 a (new) and 1 b (new) (Directive 2006/48/EC)</Article>
	
	The competent authorities shall, without undue delay, provide one another with any information which is essential or relevant for assessing the acquisition. In this regard, the competent authorities shall communicate to each other on request all relevant information and shall communicate on their own initiative all essential information.

A decision by the competent authority that has authorised and supervises the credit institution in which the proposed acquisition is sought shall indicate any views or reservations expressed by the competent authority responsible for supervising the proposed acquirer.


</Amend>
<Amend>Amendment <NumAm>111</NumAm>
<Article>ARTICLE 5, POINT 3
Article 19c (Directive 2006/48/EC)</Article>
	1. The Commission may request the competent authorities to provide it promptly with copies of the documents on which they have based their assessment in relation to Articles 19, 19a and 19b as well as the reasons given to the proposed acquirer.
	

	2. The information provided to the Commission shall be covered by the obligation of professional secrecy and shall be used only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy.


	1. The information on prudential assessments provided to the Commission by Member States shall be covered by the obligation of professional secrecy and shall be used only for the purposes of determining whether a Member State has fulfilled its obligations under this Directive.

All persons working for or who have worked for the Commission, as well as auditors or experts acting on behalf of the Commission shall be bound by the obligation of professional secrecy. Such persons shall assume no role as employee or consultant within the assessed industry for a period of 18 months following their departure from such assignment.

	3. Confidential information which the Commission may receive by virtue of paragraph 1 shall not be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the credit institutions concerned cannot be identified. 
	2. Confidential information shall not be divulged to any person or authority whatsoever, except in summary or collective form, such that individual proposed acquirers or the credit institutions concerned cannot be identified.




</Amend>
<Amend>Amendment <NumAm>112</NumAm>
<Article>ARTICLE 5, POINT 4 A (new)
Article 21, paragraph 3 (Directive 2006/48/EC)</Article>
	
	(4a) Article 21(3) shall be replaced by the following:

	
	"3. In determining a qualifying holding and other levels of holding referred to in this Article and in Articles 19 to 20, the voting rights referred to in Articles 9 and 10 of Directive 2004/109/EC shall be taken into consideration."


Justification

The amendment updates Article 21(3) of the Directive to refer to the Transparency Directive, in line with Article 12(1). It also ensures that the voting rights referred to in Articles 9 and 10 of the Transparency Directive are also taken into consideration in Articles 19 to 20 of the Directive, as well as in Article 21 of the Directive.
</Amend>

<Amend>Amendment <NumAm>113</NumAm>
<Article>ARTICLE 5, POINT 5
Article 129, paragraph 3 (Directive 2006/48/EC)</Article>
	5. In Article 129, the following paragraph 3 is added: 

“3. In the case of an assessment in accordance with Article 19a(1), the competent authority, which has authorised the credit institution in which the proposed acquisition is sought shall consult the competent authority of the proposed acquirer..

A decision by the competent authority which has authorised the credit institution in which the proposed acquisition is sought shall indicate any views or reservations on the part expressed by of the competent authority of the acquirer.”
	deleted


</Amend>
<Amend>Amendment <NumAm>114</NumAm>
<Article>ARTICLE 6, PARAGRAPH 1, SUBPARAGRAPH 1</Article>
	1. Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive by [...]1 at the latest. They shall forthwith communicate to the Commission the text of those provisions and a correlation table between those provisions and this Directive.
	1. Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive by [...]1 at the latest. They shall forthwith communicate to the Commission the text of those provisions and a correlation table between those provisions and this Directive.

	
  Six months after the entry into force of this Directive.
	
  Twelve months after the entry into force of this Directive.


Justification

Usually the implementation period is 12 months. This principle should be kept as this is a reasonable time period. An implementation period of 6 months would be too tight.

</Amend>
</RepeatBlock-Amend>
EXPLANATORY STATEMENT

History/ Background

During the informal ECOFIN Council in Scheveningen in September 2004, cross-border mergers and acquisitions activity in the financial and banking sectors was discussed. It was perceived as significantly lower than in other sectors. 

Consequently, the Commission was asked to conduct a survey on potential barriers to financial consolidation within the internal market. This survey was presented in November 2005 and it showed that the supervisory approval process is perceived as a significant barrier for cross-border M&A. The main concern was the lack of clarity and legal certainty of the rules and procedures applied by (banking) supervisors when conducting prudential assessment of a potential acquirer.

In order to overcome this situation, legislative changes were considered to be necessary. Originally, only changes to the rules on banking supervisory assessment were foreseen. Later, due to similarities between the relevant provisions applicable to banking and those on insurance and securities, and with the support of the ECOFIN ministers, the Commission proposed to change the supervisory assessment rules in all areas of the financial market: banking, insurance and investment firms. This approach guarantees that comparable rules apply across the financial sector. It also brings needed clarity to cross-sectoral M&A. 

The proposal of the Commission, published in September 2006, thus includes changes to the following Directives: 1992/49/EEC (insurance), 2002/83/EC (assurance), 2004/39/EC (investment firms), 2005/68/EC (reinsurance) and 2006/48/EC (banking). 

The Main points of the Commission proposal:

1. The proposal follows a maximum harmonization approach as regards the notification procedure, the timeline of the assessment procedure and criteria to be applied to this assessment. 

2. It introduces clear deadlines for each step of the assessment procedure in Community legislation. The deadlines have been considerably tightened. Currently, supervisors have 3 months (or 65 working days) to conduct an assessment and may prolong this period for an unlimited time.

The Commission proposal significantly reduces the assessment period to 30 working days (WD).  The period can be extended to maximum of 40 WD if the competent authority requests further information, in which case the clock would stop for 10 another WD. The proposal clarifies the conditions and situations under which a competent authority can "stop the clock": this is possible only once and for a maximum period of 10 days. In case of the involvement of third countries, the assessment may not exceed 50 WD or 60 WD respectively.

3. The proposal lays down a "closed" list of the criteria against which a competent authority has to assess a potential acquirer.

There are 5 criteria proposed by the Commission:

I. reputation of the acquirer;
II. reputation and experience of persons who direct the acquirer;
III. financial soundness of the proposed acquirer;
IV. compliance with sectoral rules and obligations with Community legislation after the acquisition/merger; 
V. suspicions of money laundering or terrorist financing   

These will be the only criteria to be assessed by competent authorities of Member States in the situations when the acquisition of a qualifying shareholding: 

i. occurs within one Member State; 

ii. has cross-border or cross-sectoral dimension; 

iii. the acquirer is regulated outside the Community and has its head office outside the Community;

iv. the potential acquirer is a non-regulated entity;

v. the potential acquirer is a natural person
vi. the potential acquirer is a management fund or custodian;
Any future specifications and clarifications of the criteria in order to reflect market developments shall be done via comitology.

4. The Commission proposal leaves upon Member States to determine a list of documents needed for the assessment process. However, it requires that only information relevant for the prudential assessment can be requested. Moreover, it has to be proportionate to the nature of the proposed acquisition or increase of holding.

5. It clarifies the situation when two or more Member States are involved in a merger or acquisition. It requires close cooperation/consultation between the supervisors concerned. The supervisor of the "target" maintains a decisive role. Thus, the proposal does not imply any shift of responsibilities as compared to the current situation, but rather puts more emphasis on cooperation.
6. The Commission clarifies that the burden of proof lies in case of a negative decision in the assessment process on the supervisory authority of the target.
7. The proposal introduces the right of the Commission to directly request from competent authorities the documents on which their assessment is based. Currently, the Commission may ask Member States to request prudential information from their supervisory authorities but in reality there is no obligation to provide access to such documents.
Your rapporteur´s view

Within a single market, M&A activity should be driven by business decisions, achievable benefits for consumers, and should be fully compliant with European competition law. Therefore, any unjustified barriers within the internal market have to be eliminated. 

However, it must be recalled that misuse of supervisory powers has been rare. Therefore, any changes to the assessment procedure should be aimed at preventing any future misuse, but must be proportionate and should not reduce supervisory powers unnecessarily.

1. Your rapporteur fully supports the principle of maximum harmonisation. This approach guarantees best common European conditions and procedures, legal certainty and clarity, and prevention of misuse.

2. Your rapporteur welcomes the streamlining of the assessment process, namely the fact that at the EU level clear deadlines for each step of the assessment procedure are to be set up, a maximum period for stopping the clock will be determined and that there is only one possibility to stop the clock for the defined period of 10 WD.

However, your rapporteur understands that supervisory authorities need sufficient time to make a proper, reasoned and thorough assessment. And he is concerned that an unnecessary short time limit may pose risks to financial stability within the EU.

Therefore, it is necessary to strike the right balance between streamlining the procedure by reducing the assessment period and determining a reasonable time during which supervisory authorities can assess an acquirer properly.

For these reasons, your rapporteur proposes to extend the assessment period to 47 WD (without stopping the clock) and 57 WD (with a stopping of the clock) and accordingly, in case of involvement of third-countries, to 77 WD (without stopping the clock) and 87 WD (with a stopping of the clock).

3. Your rapporteur is in favour of a closed list of criteria that will apply all over Europe. This will bring more clarity and transparency to the process and certainty for market players. Moreover, this will prevent a situation where an indefinite number of additional criteria may unduly obstruct a M&A operation.

In your rapporteur´s view, the proposed criteria broadly provide the needed framework to conduct a proper supervisory assessment and are proportionate to the scope of the directive. Yet he believes some clarification and refinement is needed, in particular as regards the criterion of "reputation of the acquirer", thus it should be considered with due regard to the fact that a potential acquirer is or is not an EU licensed and regulated entity. In the first case, the assessment of the first criterion is to a large extent simplified because the acquirer is duly licensed and supervised within the EU. 

Your rapporteur agrees that if specification of technical details of the criteria is needed in future, it should be conducted via comitology.

Furthermore, it must be ensured that the target entity continues to fulfil all prudential requirements for the sector in question. The proposed measure should by no means encourage individuals or institutions willing to conduct banking (or insurance) business to evade stricter authorisation requirements by acquiring a bank (or insurance).

4. Your rapporteur supports the practical approach which leaves upon Member States the responsibility to define the list of documents that a potential acquirer has to submit. Notwithstanding this fact, further coordination within level 3 Lamfalussy committees (CEIOPS, CESR and CEBS) and development of a common approach in this area is highly desirable. A review by the Commission two years after the transposition of the Directives would allow an examination of the degree of comparability of national lists. Should the progress be insufficient, an action at EU level would be necessary to define requirements at EU level in order to ensure a level-playing field. 

It also needs to be stressed that the complexity of M&A varies. Accordingly, the requested information must be proportionate. A M&A occurring in the same sector and involving a potential acquirer already duly licensed and supervised in the EU is a rather simpler case compared to a cross-sector one. The complexity augments if a third-country or an unregulated entity is involved.

It must be added that an acquisition of qualifying shareholdings may result in a transfer of effective control of the target entity. However, there should be the possibility for supervisors, in justified cases, to request less extensive information for the purpose of an assessment, so that market participants are able to operate effectively in the securities market. This is relevant for fund managers or custodians who either keep the acquired shares for a very short time or do not exercise voting rights attached to them. However, financial stability should not be put at risk.

5. Your rapporteur is in favour of maintaining the status quo and preserving the decisive role of the competent authority of the Member State where the target is situated. Nevertheless, he believes that in particular in complex cases when several supervisors are involved, close cooperation between all supervisors and transparency as regards their eventually diverging views and reasons is cardinal. 

6. Your rapporteur believes that in case of a negative decision the supervisor of the target shall give an adequate explanation allowing understanding of reasons. Such general requirement will, together with a right of appeal, prevent any arbitrary decision that occurred in the past. It must be stressed that the potential acquirer has the duty to provide the supervisor with all necessary information and the supervisor has the duty to assess the potential acquirer in the light of the criteria laid down in this proposal. 
7. Your rapporteur considers it useful to give access to the Commission to those documents on which the negative decision of supervisor of the target is based. The Commission should address its request to Member States, thereby maintaining the usual way of cooperation. The Member States will then get in touch with their supervisors. Documents which might be excluded from delivery are in particular those based on secret services information and falling under Art. 296 of the Treaty.
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