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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on the role of the national judge in the European judicial system
(2007/2027(IN1))

The European Parliament,

— having regard to Article 61 of the EC Treaty, which provides for the progressive
establishment of an area of freedom, security and justice including measures in the field of
judicial cooperation in civil and criminal matters,

— having regard to the Hague Programme for strengthening freedom, security and justice in
the European Union*, adopted by the Brussels European Council on 5 November 2004,
and to the Commission’s communication of 10 May 2005 on "The Hague Programme:
Ten priorities for the next five years" (COM(2005)0184),

— having regard to the call, made on 14-15 December 2001 by the Laeken European
Council, for a European network to encourage the rapid setting-up of training for the
judiciary, with a view to helping to develop trust between those involved in judicial
cooperation,

— having regard to its resolutions of 10 September 1991 on the founding of an Academy of
European Law for the European Community® and of 24 September 2002 on the European
Judicial Training Network?,

— having regard to the Commission's communications of 29 June 2006 on judicial training
in the European Union (COM(2006)0356), of 5 September 2007 on a Europe of results:
applying Community law (COM(2007)0502), and of 4 February 2008 on the creation of a
Forum for discussing EU justice policies and practice (COM(2008)0038),

— having regard to Council Decision 2008/79/EC, Euratom of 20 December 2007 amending
the Protocol on the Statute of the Court of Justice®, and the consequent modifications of
the Court of Justice's Rules of Procedure introducing an urgent preliminary ruling
procedure,

— having regard to Articles 65(2)(h) and 69a(1)(c) of the future Treaty on the Functioning of
the Union, as inserted by the Treaty of Lisbon, which would provide a legal basis for
measures aimed at providing support for the training of the judiciary and judicial staff,

— having regard to Rule 45 of its Rules of Procedure,

— having regard to the report of the Committee on Legal Affairs (A6-0000/2008),

1 0J € 53,3.3.2005 p. 1.

20J C 267, 14.10.1991, p. 33.
®0J C 273 E, 14.11.2003, p. 99.
40J L 24,29.1.2008, p. 42.
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A. whereas a survey carried out by the Rapporteur during the second half of 2007

highlighted:

— significant disparities in national judges' knowledge of Community law® across the
European Union, with awareness of it being sometimes very limited,

— the urgency of enhancing the overall foreign language skills of national judges,

— the difficulties national judges experienced in accessing specific and up-to-date
information on Community law,

— the need to improve and intensify the initial and life-long training of national judges in
Community law,

— the judges' relative lack of familiarity with the preliminary ruling procedure, and the
need to reinforce the dialogue between national judges and the Court of Justice,

— the fact that Community law is perceived by many judges as excessively complex and
opaque,

— the need to ensure that Community law lends itself better to application by national
judges,

B. whereas the primary responsibility for judicial training, including its European dimension,
rests with the Member States; whereas the European Council statement declared that "an
EU component should be systematically included in the training of judicial authorities"®,
and whereas the training of the judiciary in each Member State is nevertheless a matter of

common concern for the EU institutions and every Member State,

C. whereas Community law must not be perceived as an area reserved for an elite body of
specialists, and whereas training opportunities in this area must not be confined to judges
of the higher courts,

D. whereas certain bodies supported financially by the Community are increasingly
successful, and already train judges and state prosecutors in large numbers,

E. whereas knowledge of foreign languages is crucial in ensuring proper judicial
cooperation, in particular in civil and commercial matters, in areas where direct contact
between judges is provided for, and in ensuring access to exchange programmes for
judges,

F. whereas the current average duration of the preliminary ruling procedure, despite constant
efforts on the part of the Court of Justice, remains excessively long and considerably
reduces the attractiveness of this procedure for national judges,

G. whereas the Court of Justice has held that it is for the Member States to establish a system
of legal remedies and procedures which ensure respect for the right to effective judicial
protection of rights derived from Community law’,

H. whereas nothing in this resolution should be taken as affecting the independence of
judges, in accordance with Recommendation No. R(94)12 of the Committee of Ministers

® For the purposes of this report, references to Community law should be understood as also including Union
law.

®0J C 53, 3.3.2005, p. 1.

" Case C-50/00 P UP4 [2002] ECR 1-6677, at para.41.
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of the Council of Europe and the 1998 European Charter on the statute for judges,

The national judge as first judge of Community law

1.

Notes that Community law remains a dead letter if it is not properly applied in the
Member States, including by national judges, who are therefore the keystone of the
European Union judicial system;

Welcomes the Commission’s acknowledgment that national judges play an essential role
in ensuring respect for Community law, for example through the principles of the primacy
of Community law, direct effect, consistency of interpretation and state liability for
breaches of Community law; calls on the Commission to pursue its efforts in this direction
in addition to sectoral initiatives already in place; furthermore, calls on the Commission to
proceed without delay with the publication of an information note on damages actions for
breaches of Community law by national authorities;

Issues relating to language

3.

Considers that language is the main tool of practitioners of justice; considers that the
current level of foreign language training for national judges limits not only possibilities
for judicial cooperation on specific instruments, but also the development of mutual trust,
proper use of the acte clair doctrine, and participation in exchange programmes; calls on
all players involved in judicial training to give specific attention to the training of judges
in foreign languages;

Is, moreover, of the opinion that, by enacting a series of regulations containing conflict-
of-law rules, the Community legislature has made a policy choice which involves the
likely application of foreign law by national judges, possibly also entailing the use of a
comparative approach; considers that these elements, taken together, further strengthen
the case for increasing foreign language training;

Considers that it is in the public interest to enhance the language skills of the judiciary in
the Member States; calls on the Member States, therefore, to ensure that such training is
free of charge and easily accessible;

Considers access to academic literature in the judge’s mother tongue to be important for a
better understanding of Community law, and notes the apparent scarcity of specialised
literature on Community law in certain official languages of the EU, for example
concerning private international law issues, and the grave potential consequences this has
for the construction of a common legal order reflecting a diversity of legal traditions;
therefore calls on the Commission to support the development of such literature,
particularly in the less-spoken official languages;

Access to relevant sources of law

7.

Notes that complete and up-to-date information on Community law is not available in a
systematic and proper manner to many national judges, and that Community law is
sometimes poorly represented in domestic official journals, codes, commentaries,
periodicals and textbooks; calls on the Member States to renew efforts in this area;
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8.

10.

11.

12.

13.

Is of the opinion that a true European judicial area in which effective judicial cooperation
can take place requires not only knowledge of European law, but also mutual knowledge
of the legal systems of the other Member States; highlights the inconsistencies in the
treatment of foreign law throughout the European Union and considers that this important
issue should be addressed in the future; takes note in that respect of the Commission's
forthcoming horizontal study on the treatment of foreign law in civil and commercial
matters, and of the ongoing studies in the framework of the Hague Conference on Private
International Law;

Welcomes the Commission’s intention to support the improved availability of national
databases on national court rulings concerning Community law; considers that these
databases should be as complete and user-friendly as possible; considers, moreover, that
the the Conventions and Regulation on jurisdiction and enforcement of judgments in civil
and commercial matters would be a case in point for a European database, given their
frequent use by national judges;

Is of the opinion that all national judges should have access to databases containing
pending references for preliminary rulings from all Member States; considers it equally
useful for judgments of referring courts applying a preliminary ruling to be further
publicised, as is already touched upon in the Court of Justice’s information note on
references from national courts for a preliminary ruling®;

Considers, given the wealth of online information available on Community law, that
judges must be trained not only in the substance of the law, but also in how to access up-
to-date legal sources efficiently;

Welcomes the Commission’s commitment to publish citizens’ summaries of Community
legal acts, and considers that such non-legalistic summaries would also help legal
practitioners to access relevant information more quickly;

Encourages the development of online tools and initiatives in the field of e-learning,
which, whilst not being a complete answer to training, should be seen as complementary
to face-to-face contact between judges and trainers;

Towards a more structured framework for judicial training in the European Union

14.

Calls for the EU component in the training at national level of all members of the
judiciary:

— to be made mandatory, particularly in the context of examinations to enter the judicial
professions,

— to be further strengthened from the earliest possible stage onwards, with an increased
focus on practical aspects,

— to cover methods of interpretation and legal principles which may be unknown to the
domestic legal order, but which play an important role in Community law;

8 0J C 143, 11.06.2005, p. 1, at para. 31.
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15.

16.

17.

18.

19.

20.

21.

Encourages the development of common components in syllabi and training methods
across the Member States in the area of civil justice, in addition to the existing initiatives
in the field of criminal justice;

Takes note of the growing success of the exchange programme for members of the
judiciary; encourages the European Judicial Training Network to make it accessible to the
widest number of judges, and to ensure an adequate inclusion of judges from civil,
commercial and administrative backgrounds; welcomes the Network’s activities in the
field of language training and the extension of the exchange programme to the Court of
Justice, Eurojust and the European Court of Human Rights;

Regards the availability of national judges to participate in basic and advanced training as
a major logistical and financial issue for Member States; considers, in principle, that
judges should not have to bear any of the costs related to their training in Community law;
requests the Commission to provide it with estimates for each Member State of the cost
involved in temporarily replacing judges who participate in exchange programmes;

Takes note of the Commission’s assessment that the most appropriate option for
promoting training in the European judicial area is currently financial support to various
bodies through the Fundamental Rights and Justice Framework Programme for 2007-
2013, and that the question of developing European judicial training structures towards
other forms could be raised again when that programme comes to an end,

Considers, however, that the time is ripe for a pragmatic institutional solution to judicial
training at EU level which makes full use of existing structures whilst avoiding
unnecessary duplication of programmes; calls, therefore, for the creation of a European
Judicial Academy composed of the European Judicial Training Network, whose task it
would be to set training priorities, and the Academy of European Law , which would
become its operative arm, implementing those priorities; calls for this institutional
solution to take account of relevant experience gained in running the European Police
College;

Considers that national judges cannot adopt a passive attitude to Community law, only
reacting to points raised by the parties, as appears from the Court of Justice’s case-law on
national courts raising Community law issues of their own motion®;

Considers that lawyers play a decisive role in the application of Community law in
national courts, and calls for their training also to be strengthened by analogy with the
above sections concerning national judges;

A reinforced dialogue between national judges and the Court of Justice

22.

23.

Considers that the preliminary ruling procedure is an essential guarantee of the coherence
of the Community legal order and the uniform application of Community law;

Calls on the Court of Justice and all parties concerned to further reduce the average length

® Cases C-312/93 Peterbroeck [1995] ECR 1-4599, C-473/00 Cofidis [2002] ECR 1-10875 and C-168/05
Mostaza Claro [2006] ECR 1-10421.
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24,

25.

26.

217.

28.

of the preliminary ruling procedure, thus making this crucial opportunity for dialogue
more attractive to national judges;

Urges the Commission to investigate whether any national procedural rules constitute an
actual or potential hindrance to the possibility for any court or tribunal of a Member State
to make a preliminary reference, as provided for in the second paragraph of Article 234 of
the EC Treaty, and to pursue vigorously the infringements which such hindrances
represent;

Considers that limitations on the Court of Justice’s jurisdiction, particularly those
concerning Title IV of the EC Treaty, unnecessarily prejudice the uniform application of
Community law in those areas, and send a negative message to the vast majority of judges
dealing with such matters, making it impossible for them to establish a direct contact with
the Court of Justice, and creating unnecessary delays;

In view of the introduction of an urgent preliminary ruling procedure, agrees with the
Council that it is important for the Court of Justice to provide guidance to which national
judges could refer when deciding whether to request the urgent procedure;

Calls on the Court of Justice to consider all possible improvements to the preliminary
ruling procedure which would involve the referring judge more closely in its proceedings,
including enhanced possibilities for clarifying the reference and participating in the oral
procedure;

Considers, in a decentralised and mature Community legal order, that national judges
should not be marginalised but rather given more responsibility and further encouraged in
their role as first judges of Community law; therefore urges consideration of a “green
light” system whereby national judges would include their proposed answers to the
questions they refer to the Court of Justice, which could then decide within a given period
whether to accept the proposed judgment or whether to rule itself in the manner of an
appellate court;

Laws better tailored to application by national judges

29.

30.

Welcomes the creation of a Forum for discussing EU justice policies and practice, and
calls on the Commission to ensure as far as possible that the Forum carries out its
deliberations in a transparent manner so as to inform the work of all EU institutions and
national authorities; notes with satisfaction the Commission's commitment to report on a
regular basis both to Parliament and to the Council; welcomes the intention to coordinate
work with the relevant bodies of the Council of Europe and to avoid duplicating their
valuable activities;

Strongly supports the Commission’s insistence that the Member States systematically
provide correlation tables setting out how Community directives are applied in national
regulations; agrees that such tables provide valuable information at minimal cost and
burden; considers, moreover, that correlation tables increase transparency in the
implementation of Community law and give national judges and parties before them a
realistic opportunity to see whether Community law lies behind a particular national rule
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and to check for themselves whether, and if so how, transposition has been properly
carried out;

31. Insists on the need for plainer language in Community legislation, and greater
terminological coherence between legal instruments; strongly supports the use of the
European Contract Law Project as a better law-making instrument, for example, in the
area of consumer policy;

32. Instructs its President to forward this resolution and the documents accompanying it to the
Council, the Commission, the Court of Justice and the European Ombudsman.
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EXPLANATORY STATEMENT

Your Rapporteur sought first and foremost to hear from those directly concerned by this
report, i.e. national judges. On 11 June 2007, she held a hearing in the Legal Affairs
Committee in which judges from Romania, Hungary, the United Kingdom and Germany were
able to relate their experiences with Community law. A detailed survey was sent to all
Member States during the second half of 2007 in order to hear from as many national judges
as possible. More than 2300 judges responded to it, and its first results are published as an
annex to this draft report. Your Rapporteur also participated in a hearing on the application of
Community law organised on 3 May 2007 by Monica Frassoni MEP which included a
presentation from a French judge, thus highlighting the close connection between the role of
national judges on the one hand, and the application of Community law on the other.

Secondly, the draft report focuses on the European actors whose work relates to national
judges. On 10 September, the Secretary General of the European Judicial Training Network
made a presentation to the Legal Affairs Committee and responded to Members’ questions.
On 18 October 2007, your Rapporteur made a fact-finding visit to the Court of Justice to meet
several judges and Advocates General, focusing primarily on the role of national judges in the
context of the preliminary ruling procedure. Finally, she was represented at an experts
meeting on judicial training organised by the Commission on 4 February 2008 which included
presentations by the European Judicial Training Network, the Academy of European Law, the
European Institute of Public Administration and others. This draft report also comes at a time
when Parliament is giving increased attention to the effective application, inter alia by
national judges, of the laws which it adopts with the Council.

The draft report seeks to build on existing initiatives to propose a more structured framework
for judicial training in the European Union which is capable of fulfilling future ambitions.
The first precondition to this is a much greater focus on judges' language skills. The draft
report also makes a series of recommendations aimed at ensuring that national judges play a
greater role in the European Union judicial system. Apart from the issue of language, it also
covers better access to information, legal training, the role of the national judge in the
preliminary ruling procedure, and finally how the Community legislator could facilitate the
national judge's task by improving the way in which it makes law, in particular, by making the
process more transparent.
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ANNEX: QUESTIONNAIRE SENT TO NATIONAL JUDGES

Summary and analysis of responses received"

INDEX

1. General information

2. Access to Community law

(i) Case-law from other Member States

(i) Translation issues

(iii) Comparing different linguistic versions of Community acts
(iv) Availability of information other than legislation or case-law
(v) Obscurity of Community law itself

(i) Participation in legal linguistic training per Member State
(i) Legal linguistic training providers

3. Training in Community law
L

4. The Preliminary ruling procedure

# $$
% & $-
$ $ " (
) )
! ) $ " (
* " (
- $
(i More training and better access to information
(ii) Speeding up the procedure
(i) Style and content of ECJ judgments
(iv) Engaging more intensively with the referring court
(v) Reforming the working structures of the ECJ
(vi) Limiting the right to refer
(vii) Increasing the ECJ's material jurisdiction
(viii) Specialised assistance
(ix) Relaxing the criteria
(x) Improving national procedural law

5. Raising of Community law by the parties

# )
+$ $ |

6. The national judge as a "first judge" of Community law

7% $ Rapporteur
$ &
$ $ 0//12 $ &
&$ 3 ,
$ $ " 2# 0 $
$ 4
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(i) Community law as an integral part of national law and the national judge as a
passive arbiter

(ii) Perception that Community law only affects cross-border situations

(iii) Quantity and complexity of Community legal acts

(iv) An additional burden

(v) Hostility to Community law per se

(vi) An area unfortunately reserved for specialists

(vii) Generational challenges

(viii) A role to develop in the future

(ix) Insecurity

(x) An obvious reality

(xi) Proactive attitude of judges

(xii) Judicial cooperation in civil matters

(xiii) Consumer matters

(xiv) Difficulty in applying the doctrine

7. Measures to ensure a better understanding and use of Community law by national judges

*
’

(i) More legal training

(ii) Specific emphasis on practical aspects of training

(iii) Exchanges and contacts between judges from different Member States
(iv) Creating a common judicial culture

(v) E-learning

(vi) Specific comments regarding ERA

(vii) A European school for the judiciary

(viii) Harmonising the way in which judgments are drafted

(i) More information generally
(ii) Academic or specialised literature
(iii) Regular thematic newsletters
(iv) Judgment databases
(v) Integrating Community law in national codes and textbooks
(vi) Improving the search function on Curia and Eur-lex
(vii) More awareness and better visibility of Community law
(viii) Interoperability of national and Community legal databases

*
(i) Better law-making
(ii) Codification and official compendia of Community law
(iii) Better translation of legal acts and ECJ judgments

* $ '

* $ ,
(i) Better transposition and implementation of Community law
(i) More time available for training
(iii) A body within the ministry to assist judges with Community law matters
(iv) Specialised judges within national courts and "liaison” judges
(v) e-Justice
(vi) Role of national supreme courts

$ "4
(vii) Less legislation, more reference to subsidiarity
(viii) Abolishing direct effect
$ ¥ "
(i) Form and style of judgments
(ii) Closer contact with national judges
. % $ $ 4

8. Copy of the questionnaire sent to national judges
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1. General information

5 6 ( 0//13 ) Rapporteur
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(a) Balance of responses between "old" and "new" Member States
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(b) Type of courts covered
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2. Access to Community law

(a) Knowledge of Access to Community law

63 $ 9 $
25 $ $ 9 $
3 .63 ? $ ( $ 3
N G $ , =3 3 =

WA =:;10 3 $

"New" Member States
"Old" Member States
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2
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& 3 , 1=3;38/; 8;
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(b) Linguistic barriers
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) 2
(i) Case-law from other Member States
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(iv) Availability of information other than legislation or case-law

$ 5@ *° & $
2

(v) Obscurity of Community law itself

$ 3 : $ 3
$ $ 25

, 1 2

(c) Legal linquistic training
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(i) Participation in legal linguistic training per Member State
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(i) Legal linguistic training providers
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3. Training in Community law

(a) General
8.: $
2 773
$
2.:3 $
" 2 # 3 /3 $
$ $ '
2
9 & $
2( $ % $
9 $
2
(b) Training courses organised by European bodies
$ (A
2 $ " ( A 9
& $ , I 3 \
= %@ = )
\ $ ) 3 :
$ $ $
? 5 1 , $
$
& 2
- (A e 5 % %a = wrigg

Note: this classification is purely indicative, given that ERA has organised a
large number of seminars on behalf of TAIEX and PHARE for the ‘new”
Member States, for example.
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4. The Preliminary ruling procedure

(a) Familiarity with the procedure
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(b) Practical Experience with References
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(c) Length of procedure before the ECJ
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(iii)  Style and content of ECJ judgments

$ (
, 3 & 1 2 $ )
$ 2 $
$ & $ !5 # $ 3
3 $ 9 $
# $ 2 $ 3
$ (
$ 2 $
$$ $$8$ " ( $ 25
$ 9 & $ $
? $ $
$ 9 LH# 3 $ % ( 9
obiter dictal
@ 3 $ $ 25
$ ¢ $ $ $

(iv)  Engaging more intensively with the referring court
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(v) Reforming the working structures of the ECJ
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(vi)  Limiting the right to refer
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(vii)  Increasing the ECJ's material jurisdiction
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(viii)  Specialised assistance
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(ix)  Relaxing the acte clair criteria
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(x) Improving national procedural law
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Suggestions for improving the preliminary reference procedure
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5. Raising of Community law by the parties

(a) Frequency
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(b) Areas concerned
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2! Convention on the law applicable to contractual obligations, opened for signature in
Rome on 19 June 1980 (80/934/EEC), OJ L 266, 09.10.1980, p.1.
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(c) Why such areas come before national judges
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6. The national judge as a "first judge" of Community law
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(a) A general indication of judges’ attitudes
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"I see myself primarily as a national judge. | take
Community law seriously, although it is a big responsibility to
deal with such a complex body of law. Also, | rarely come
across it in my daily work because the parties hardly ever

raise it."
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(b) Overview of individual responses

(i) Community law as an integral part of national law and the
national judge as a passive arbiter
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(ii) Perception that Community law only affects cross-border
situations
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(iii)  Quantity and complexity of Community legal acts
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(iv)  An additional burden
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(v) Hostility to Community law per se
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(vi)  An area unfortunately reserved for specialists
5 1 , $ $ , $ 3
$ $ 3 $
$$ $ ) 2
(vii)  Generational challenges
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(viii) A role to develop in the future
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(ix)  Insecurity
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(x)  An obvious reality
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(xi)  Proactive attitude of judges
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(xii)  Judicial cooperation in civil matters
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(xiii)  Consumer matters
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(xiv)  Difficulty in applying the doctrine
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7. Measures to ensure a better understanding and use of Community law

by national judges

(a) Summary of suggestions
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(b) Improvements in all aspects of Community law training for judges
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(i) More legal training
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(ii) Specific emphasis on practical aspects of training
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(i) Exchanges and contacts between judges from different
Member States
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(iv)  Creating a common judicial culture
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(v) e-Learning

(vi)  Specific comments regarding ERA
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(vii) A European school for the judiciary
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(viii)  Harmonising the way in which judgments are drafted
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(c) Better access to information
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(i) Academic or specialised literature
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(iii)  Regular thematic newsletters
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(iv)  Judgment databases
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(v) Integrating Community law in national codes and textbooks
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(vi)  Improving the search function on Curia and Eur-lex
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(vii)  More awareness and better visibility of Community law
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(viii)  Interoperability of national and Community legal databases
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(d) Improvements in the way in which Community legislation is made

(i) Better law-making
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(ii) Codification and official compendia of Community law
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(i) Better translation of legal acts and ECJ judgments
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(e) Improvements in the foreign language skills of judges
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%0 See 2006 Edition of the Report European Judicial Systems of the European Commission for the
Efficiency of Justice (CEPEJ), p.17-44.
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(f) Improvements by national authorities and judiciary

O O o o
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(i) Better transposition and implementation of Community law
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(ii) Better conditions for training
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(iii) A body within the ministry to assist judges with Community
law matters
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(iv) Specialised judges within national courts and "liaison" judges
$ , $
) $ 9
) 2 $
$ 3 $
A S 2
, 9 $ $
, ? 3
& 3 & 2

(v) e-Justice
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(vi)  Role of national supreme courts
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(@) The EU must "do less better"

(i) Less legislation, more reference to subsidiarity
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(ii) Abolishing direct effect
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(h) Improvements at ECJ level
(i) Form and style of judgments
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%! Treaty establishing a Constitution for Europe, 16.10.2004, OJC 310/1
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Suggestions for a better understanding and use of Community law
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8. Copy of the questionnaire sent to national judges

EBPOMEMCKW MAPNIAMEHT ~ PARLAMENTO EUROPEO  EVROPSKY PARLAMENT ~ EUROPA-PARLAMENTET
EUROPAISCHES PARLAMENT ~ EUROOPA PARLAMENT  EYPQMAIKO KOINOBOYAIO ~ EUROPEAN PARLIAMENT
PARLEMENT EUROPEEN ~ PARLAIMINT NA hEORPA  PARLAMENTO EUROPEO  EIROPAS PARLAMENTS

EN

-~ e x e EUROPOS PARLAMENTAS EUROPAI PARLAMENT IL-PARLAMENT EWROPEW EUROPEES PARLEMENT
- { } e e PARLAMENT EUROPEJSKI PARLAMENTO EUROPEU PARLAMENTUL EUROPEAN
< EUROPSKY PARLAMENT  EVROPSKI PARLAMENT EUROOPAN PARLAMENTTI EUROPAPARLAMENTET

COMMITTEE ON LEGAL AFFAIRS

THE ROLE OF THE NATIONAL JUDGE IN THE JUDICIAL SYSTEM OF
THE EUROPEAN UNION

QUESTIONNAIRE

Please circle the correct answer and elaborate where necessary.
This questionnaire is anonymous.
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