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NAVRH ROZHODNUTIA EUROPSKEHO PARLAMENTU

o zmene ¢lanku 90 rokovacieho poriadku Parlamentu o medzinarodnych dohodach

(2013/2259(REG))

Europsky parlament,

— so zretelom na list predsedu Vyboru pre zahrani¢né veci z 29. januara 2013 a list predsedu
Vyboru pre medzinarodny obchod z 13. februara 2013 pre predsedu Vyboru pre tstavné

veci,

— so zretelom na ¢lanky 211 a 212 rokovacieho poriadku,

— so zretelom na spravu Vyboru pre ustavné veci (A7-0253/2014),

1. sarozhodol zmenit svoj rokovaci poriadok v zmysle uvedenych zmien;

2. upozoriiuje, ze tieto zmeny nadobudaji uc€innost’ v prvy den nasledujicej schodze

Eurdépskeho parlamentu;

3. poveruje svojho predsedu, aby postupil toto rozhodnutie Rade a Komisii pre informaciu.

Pozmeniujuci navrh 1

Rokovaci poriadok Europskeho parlamentu
Clanok 90 — odsek 4

Platny text

4. V ktoromkol'vek §tadiu rokovani moZe
Parlament na zdklade spravy gestorského
vyboru a po postudeni vSetkych suvisiacich
navrhov predloZenych podla ¢lanku 121
prijat’ odporucania a Ziadat, aby sa vzali do
uvahy pred uzavretim prerokuivanej
medzindarodnej dohody.

Pozmenujuci navrh 2

Rokovaci poriadok Europskeho parlamentu
Clanok 90 — odsek 5
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Pozmenujuci navrh

4. V ktoromkol'vek Stadiu rokovani a od
ukoncenia rokovani az po uzavretie
medzindarodnej dohody moze Parlament na
zaklade spravy gestorského vyboru a po
posudeni vSetkych suvisiacich navrhov
predlozenych podl'a ¢lanku 121 prijat’
odporucania a ziadat’, aby sa vzali do
uvahy pred uzavretim danej dohody.
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Platny text

5. Po dojednani dohody, vidy viak pred
podpisom, sa kaZzdy ndavrh dohody predloZi
Parlamentu na vydanie stanoviska alebo
udelenie suhlasu. Na postup suhlasu sa
pouzije ¢lanok 81.

Pozmenujuci navrh 3

Rokovaci poriadok Europskeho parlamentu

Clanok 90 — odsek 6

Platny text

6. Pred hlasovanim o udeleni suhlasu
moze gestorsky vybor, politickd skupina
alebo asponl jedna desatina poslancov
navrhnat,, aby Parlament poziadal Sudny
dvor o stanovisko tykajtce sa suladu
medzinarodnej dohody so zmluvami. Ak
Parlament schvali tento navrh, hlasovanie o
udeleni suhlasu sa odlozi do predlozenia
stanoviska Sudneho dvora'>.

15 Pozri tiez vyklad ¢lanku 128.
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Pozmenujuci navrh

5. Ziadosti Rady o stihlas alebo stanovisko
Parlamentu postupi predseda gestorskému
vyboru zodpovednému za posudzovanie

v suilade s ¢lankom 81 alebo Clankom 43
ods. 1.

Pozmenujuci navrh

6. Pred hlasovanim mdéze gestorsky vybor,
politicka skupina alebo aspon jedna
desatina poslancov navrhnut’, aby
Parlament poziadal Sudny dvor o
stanovisko tykajlice sa stiladu
medzinarodnej dohody so zmluvami. Ak
Parlament schvali tento navrh, hlasovanie
sa odlozi do predlozenia stanoviska
Sudneho dvora's.

15 Pozri tieZ vyklad ¢lanku 128.
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DOVODOVA SPRAVA

Stanoviska v suvislosti s kontrolou medzinarodnych dohéd (¢lanok 90 ods. 4,
pozmeinujuci navrh 1)

Listom z 29. 1. 2013 predseda Vyboru pre zahrani¢né veci Brok upozornil na skutocnost’, ze
rokovaci poriadok v sti€asnosti neumoznuje d’al§$im vyborom vydat stanovisko k uzneseniam
tykajicim sa medzinarodnych dohdd, hoci vzhl’'adom na zvySenie po¢tu komplexnych dohod
obsahujucich vyznamnu zlozku o obchode je nevyhnutné umoznit’ Vyboru pre medzinarodny
obchod zapojit’ sa do formovania pozicie Parlamentu. Predseda poukazal na to, ze ¢lanok 110
ods. 2, vyhlasenia Komisie, Rady a Europskej rady, neposkytuje taktto prilezitost, ked’ze
odkazuje na navrhy uznesenia predloZzené gestorskym vyborom, politickou skupinou alebo
najmenej Styridsiatimi poslancami, ku ktorym ostatné vybory nemé6zu poskytnit’ stanovisko.
Clanok 90 ods. 4, medzinarodné dohody, tieZ nie je vhodny z hl'adiska opisaného tdelu,
pretoze odkazuje na prebiehajuce rokovania, ¢o znamena, Ze po uzavreti rokovani by uz
sprava zaloZena na tomto ustanoveni nebola prijatelna. Clanok 81 ods. 3, postup suhlasu, tiez
nie je ndpomocny, pretoze sa da pouzit’ iba v pripade, Ze ide o navrh Rady a nie naplanovant
medzinarodnu dohodu. Predseda preto poziadal o posudenie upravy ¢lanku 110 ods. 2, aby sa
umoznili stanoviska inych vyborov.

Po preskiimani veci Vybor pre ustavné veci dospel k zaveru, ze ciel’, ktorym je umoznit’
stanoviska v stvislosti s parlamentnou kontrolou medzinarodnych dohdd, by sa mohol
dosiahnut’ aj jednoduchou upravou ¢lanku 90 ods. 4, ako je naznacené v pozmeiiujucom
navrhu 1. Roz$irenim rozsahu pdsobnosti tohto ustanovenia od trvania rokovani na trvanie
celého postupu od zaciatku rokovani (pred zacatim rokovani sa uplatiiuje ¢lanok 90 ods. 1 az
3) po uzavretie dohody by Parlament mohol kedykol'vek zasiahnut’, aby objasnil svoju poziciu
vzhl'adom na sthlas, o udelenie ktorého je poziadany. Sucasne by sa na zaklade vylepsené¢ho
znenia ¢lankov 50 alebo 51 mohli d’alSie vybory zapojit’ ako vybory poziadané o stanovisko
alebo pridruZené vybory. Navrhuje sa, aby sa ¢lanok 110 ods. 2 nezmenil.

Okamih udelenia sihlasu Parlamentu s medzinarodnymi dohodami, predbezné
uplatiiovanie dohdd a ich ratifikacia ¢lenskymi Statmi [¢lanok 218 ods. 5 a 6 Zmluvy
o fungovani Euroépskej unie (ZFEU), pozmenujtci navrh 2]

Listom z 13. 2. 2013 predseda Vyboru pre medzinarodny obchod Moreira poziadal vybor
AFCO o preskumanie ¢lanku 90 ods. 5, medzinarodné dohody, pokial’ ide o jeho zlucitelnost’
so Zmluvou o fungovani Eurdpskej tinie. Tento ¢lanok v stcasnosti stanovuje, ze ,,po
dojednani dohody, vzdy vSak pred podpisom, sa kazdy navrh dohody predlozi Parlamentu na
vydanie stanoviska alebo udelenie stthlasu“. Ked'ze ¢lanok 218 ods. 6 ZFEU stanovuje, Ze
,Rada na navrh vyjednavaca prijme rozhodnutie o uzavreti dohody [...] po udeleni stihlasu
Eurépskeho parlamentu v tychto pripadoch:®. ...". Zmluva teda vyslovene nezavizuje Radu,
aby poziadala o suhlas Parlamentu uz pred tym, ako povoli Komisii podpisat’ dohodu v mene
Unie.

Pé4n Moreira d’alej poukézal na to, Ze sa vyskytli pripady, ked’ sa ustanovenia obsiahnuté
v dohodéch o obchode predbezne uplatiovali pred tym, ako boli oficidlne postipené
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Parlamentu na udelenie sthlasu. Vyvstava tu otdzka, ¢i je takyto postup legitimny alebo ¢i
Rada musi poc¢kat’, kym Parlament neschvali dohodu.

So zretel'om na list pana Broka z 29. 1. 2013 pan Moreira upozornil na skuto¢nost’, Ze existuju
pripady, ked’ dohody, ktoré sa maju sii¢asne uzavriet medzi tretimi stranami a Uniou

na jednej strane a medzi tretimi stranami a ¢lenskymi stranami na druhej strane (,,zmieSané
dohody*) st podpisané, ale Rada sa rozhodne, Ze ich predloZi Parlamentu na udelenie stihlasu
az vtedy, ked’ je ratifikany proces v ¢lenskych Statoch takmer ukonceny. Opét’ tu vyvstava
otazka, ¢ je tento spdsob postupu v sulade s pravnymi predpismi Unie.

Vybor poziadal pravnu sluzbu o stanovisko!.

Pokial’ ide o prvu otdzku, sithlas s medzinarodnymi dohodami, v stanovisku sa uvadza zaver,
Ze ¢lanok 218 ods. 6 ZFEU pravne nezavizuje Radu poziadat’ Parlament o udelenie sthlasu
pred tym, ako povoli podpisanie dohody. Hlavnym dévodom je to, Ze ¢lanok 218 ZFEU
stanovuje postup pozostavajici z dvoch samostatnych krokov: podpisania a uzavretia dohody,
¢o znamena, ze Rada moze prijat’ rozhodnutie o podpisani nezavisle od rozhodnutia o uzavreti
zmluvy a bez vytvorenia prepojenia medzi oboma krokmi.

Pokial’ ide o druhti otazku, predbezné uplatiiovanie dohdd, v stanovisku sa uvadza, ze Rada
moze povolit’ predbezné uplatiiovanie dohody kedykol'vek po tom, ako vyjedndvac navrhol
tak urobit. Clanok 218 ZFEU nezavizuje Radu prijat’ toto rozhodnutie len po tom, ako
Parlament udelil stihlas s uzavretim dohody. Toto nebrani Parlamentu vyhlasit’ v akejkol'vek
faze postupu prostrednictvom politického vyhlasenia vo forme odporucani prijatych

podrla ¢lanku 94 ods. 4 zmeneného pozmeinujicim ndvrhom 1, Ze predbezné uplatiiovanie nie
je vhodné, pretoZe suhlas Parlamentu je neisty, resp. zamietnutie dohody je dokonca
pravdepodobné. Nezavisle od tohto sa v ¢lanku 91 pripominaju osobitné povinnosti, ktoré¢ ma
Komisia na zaklade zmliv, pokial’ ide o informovanie (¢lanok 218 ods. 10 ZFEU), a ktoré s
d’alej zakotvené v ramcovej dohode, a to ¢o najskor informovat” Europsky parlament v
pripade, Ze ma v imysle navrhnit’ Rade jej predbezné uplatnenie (dohody), ako aj uviest’
dovody, pokial’ jej v tom nebrania dévody naliehavosti, (bod 23 a priloha 3 bod 7). Vzhl'adom
na tieto povinnosti sa v ¢lanku 91 ustanovuje osobitny postup v pléne.

Pokial ide o tretiu otdzku, okamih podpisania zmie§anej dohody, zo stanoviska vyplyva, ze
Rada moZe poziadat’ Parlament o udelenie suhlasu pred alebo sucasne s postupenim dohody
¢lenskym Statom na ratifikovanie v stlade s ich prisluSnymi vnatornymi postupmi. Rada moze
tiez pockat’, kym sa tieto postupy neskoncia v jednom, niekol’kych alebo vo vsetkych
prislusnych ¢lenskych Statoch. Ako hlavny dovod sa tu uvadza, Ze postupy veduce k
uzatvoreniu medzinarodnej dohody Uniou na jednej strane a jej ¢lenskymi §tatmi na strane
druhej st navzéjom nezavislé. Okamih, ked’ Rada poZiada Parlament o udelenie suhlasu, sa
teda moze zvolit’ na zéklade posudenia politickej prilezitosti.

Vybor preskumal pravne stanovisko a podporil jeho zavery. Konstatoval, ze vzhl'adom

na prvy zaver je uprava ¢lanku 90 ods. 5 nevyhnutna, ako je vyjadrené v pozmeiiujicom
navrhu 2, pretoze podl'a judikatary Stidneho dvora rokovaci poriadok Parlamentu neméze
udelit’ Parlamentu pravomoci, ktoré mu nie st vyslovene priznané legislativnym opatrenim

1'SJ-0431/13 z 8.8.2013.
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alebo primarnym pravom!, takZe Parlament nemézZe zaviazat’ Radu svojim vnutornym
rokovacim poriadkom, aby sa riadila postupom, ktory nie je ustanoveny v ¢lanku 218 ZFEU.

So zretel'om na druhu a tretiu otdzku vybor zaujal stanovisko, Ze Uiprava ani formalny vyklad
¢lanku 90 nie su potrebné, pretoze prislusné zavery v podstate vyplyvaju zo zisteni tykajucich
sa okamihu podpisania. V oboch pripadoch, ako je uvedené vyssie, ¢lanok 90 ods. 4 zmeneny
pozmenujucim navrhom 1 poskytuje Parlamentu, prostrednictvom postupu veduceho

k uzavretiu dohody, moZnost’ vyjadrit’ svoju poziciu vo forme odporacani na zaklade spravy
gestorského vyboru.

Stanoviska Stiidneho dvora (¢lanok 90 ods. 6, pozmenujuci navrh 3)

Preskumanie ¢lanku 90 na zéklade ziadosti, ktoré predlozili Vybor pre medzinarodny obchod
a Vybor pre zahrani¢né veci, odhalilo, Ze ¢lanok 90 ods. 6 sa musi opravit’. Tymto
ustanovenim sa totiz obmedzuje moznost’ Parlamentu, aby poziadal Sudny dvor o stanovisko
tykajlce sa stiladu medzinarodnej dohody so zmluvami, na zmluvy, v stivislosti s ktorymi sa
vyzaduje suhlas Parlamentu, a to s vynimkou zmluav, pri ktorych sa vyzaduje iba stanovisko.
Ustanovenie zmluvy, ktorym sa ustanovuje pravo Parlamentu, Rady, Komisie a ¢lenskych
Statov ziskat' stanovisko Stidneho dvora, t. j. &lanok 218 ods. 11 ZFEU, v8ak neobsahuje
ziadne takéto obmedzenie. Ani U€el ustanovenia zmluvy, ktorym je zabranit’ tomu, aby
medzinarodné dohody Unie boli v rozpore s primarnym pravom Unie, neodévodiuje takéto
obmedzenie.

! Pozri napr. rozsudok zo 17. januara 2013 v spojenych veciach T-346/11 a T-347/11, Bruno Gollnisch.
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ANNEX - LETTER OF 22 JANUARY 2014 FROM KLAUS-HEINER LEHNE, CHAIR
OF THE COMMITTEE ON LEGALAFFAIRS, TO CARLO CASINI, CHAIR OF THE
COMMITTEE ON CONSTITUTIONAL AFFAIRS

Subject: Opinion on the amendment of Rule 90(5) of the Rules of Procedure

Dear Chair,

By letter of 27 November 2013!, the Chair of the Committee on Constitutional Affairs
proposed that the Committee on Legal Affairs should issue an opinion on the amendment of
Rule 90(5) of the Rules of Procedure (RoP). In view of the time constraints, this opinion is
being issued in letter form.

The Committee on Legal Affairs considered this issue at its meeting of 21 January and
adopted the following opinion unanimously with 22 votes in favour?.

I. The amendment of the current text of Rule 90(5) RoP

The idea of an amendment of Rule 90(5) RoP goes back to a letter of 13 February 2013 from
the Chair of the Committee on International Trade to the Chair on Constitutional Affairs?, as

the Committee on International Trade had noticed a discrepancy between the text of Rule
90(5) and Article 218(5) of the Treaty on the Functioning of the European Union (TFEU).

Rule 90(5) RoP, which is part of the provisions on the conclusion of international agreements,
reads as follows:

5. When the negotiations are completed, but before any agreement is signed, the draft
agreement shall be submitted to Parliament for its opinion or consent. In the case of
the consent procedure Rule 81 shall apply.

Article 218(5) TFEU reads as follows:

5. The Council, on a proposal by the negotiator, shall adopt a decision authorising the
signing of the agreement and, if necessary, its provisional application before entry into
force.

This paragraph does not refer to the involvement of the European Parliament. Paragraph 6,

1 D(2013)59655.

2 The following Members were present for the vote: Raffacle Baldassarre, Sebastian Valentin Bodu, Frangoise
Castex, Christian Engstrom, Marielle Gallo, Giuseppe Gargani, Lidia Joanna Geringer de Oedenberg, Sajjad
Karim, Klaus-Heiner Lehne, Eva Lichtenberger, Antonio Lopez-Isturiz White, Antonio Masip Hidalgo, Alajos
Mészaros, Angelika Niebler, Bernhard Rapkay, Evelyn Regner, Francesco Enrico Speroni, Rebecca Taylor,
Alexandra Thein, Axel Voss, Cecilia Wikstrom, Tadeusz Zwiefka

3D(2013)5817.
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which concerns the decision concluding the agreement, however, does refer to the consent or
consultation of the European Parliament.

Given that the Rules of Procedure are subject to the provisions of the Treaties!, the
Committee on Legal Affairs therefore proposes that the central provision of Rule 90(5) should
be reworded as follows in order to bring it in line with the Treaties:

5. When the negotiations are completed, the draft decision concluding the agreement
shall be submitted to Parliament for its opinion or consent. In the case of the consent
procedure Rule 81 shall apply.

II. Ensuring parliamentary scrutiny of international agreements in cases of provisional
application and mixed agreements

However, the issue of parliamentary consent (or consultation) in relation to international
agreements is more complex. As noted by the Committee on International Trade, even if it is
taken as given that parliamentary consent (or consultation) takes place at the time the
agreement is concluded, i.e. after the signature stage, problems of democratic legitimacy arise
in two situations (which may also arise concomitantly):

1. when an international agreement is signed and given provisional application pursuant to
Article 218(5), but Parliament is not asked for consent (or consulted) within a reasonable
period;

2. when an international agreement is a mixed agreement, i.e. to be signed both by the Union
and by the Member States as it covers areas of both exclusive external competence of the
Union and Member State competence, and Parliament is not asked for consent (or consulted)
until a majority of, or all, Member States have concluded their internal ratification procedures.

In the first case, there is a democratic legitimacy problem as the international agreement is
being provisionally applied over a longer period of time without parliamentary consent. In the
second case, the problem is that the effect of the position of the European Parliament is
diminished, as national institutions will have had their say first. This is a particular problem as
mixed agreements generally primarily cover issues where the European Union has exclusive
external competence, and only to a limited extent cover issues where the Member States have
residual competence.

a) Provisional application

The Committee would, in this respect, draw attention to Article 25(2) of the Vienna
Convention on the Law of Treaties of 23 May 19692, which reads:

I Court of Justice, Judgment of 21 October 2008, Alfonso Luigi Marra v Eduardo De Gregorio and Antonio
Clemente, Joined Cases C-200/07 and C-201/07, point 39.

2 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol.
1155, p. 331.
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2. Unless the treaty otherwise provides or the negotiating States have otherwise
agreed, the provisional application of a treaty or a part of a treaty with respect to a
State shall be terminated if that State notifies the other States between which the treaty
is being applied provisionally of its intention not to become a party to the treaty.

Under Article 218(5) and (6) TFEU, the Council may indeed decide to provisionally apply an
international agreement before Parliament has given its consent. However, when read in
conjunction with Article 25(2) of the Vienna Convention, it becomes clear that provisional
application cannot continue once the European Parliament has objected to an international
agreement since, in international law, that objection must be seen as demonstrating the
European Union’s intention not to become party to the agreement!.

It would therefore be wise, in order to protect Parliament’s role in proceedings, to include a
provision in Rule 90 ensuring that Parliament takes a position on any international agreement
which is being provisionally applied, but which has not been submitted to it for consent (or
consultation) after a certain period of time. How long that period should be is up for debate,
but this committee would suggest that one year might be appropriate.

A new paragraph in Rule 90 implementing this could read as follows:

Where, one year after the Council has taken a decision pursuant to Article 218(5)
TFEU to sign and provisionally apply an international agreement, Parliament has
not been asked for consent or consulted by the Council pursuant to Article 218(6)
TFEU, Parliament shall, of its own motion, state its position on said agreement on
the basis of a report from the committee responsible.

This solution would have the merit of ending the provisional application of agreements which
Parliament does not intend to approve, and would discourage delays in involving Parliament.

b) Mixed agreements

In order to safeguard Parliament’s position in the case of mixed agreements also, and bearing
in mind that, in the majority of cases, mixed agreements address matters which are primarily
the competence of the European Union and where the Member States only have residual
competence, a similar provision could also be inserted to cover such cases. Such a provision
would have the advantage of ensuring that the European Parliament is not ‘last in line’ when
it comes to approving mixed international agreements.

A new paragraph in Rule 90 implementing this could read as follows:
Where, one year after the Council has taken a decision pursuant to Article 218(5) to

sign an international agreement to which the Member States are also parties,
Parliament has not been asked for consent or consulted by the Council pursuant to

' As occurred in the case of ACTA (Anti-Counterfeiting Trade Agreement between the European Union and its
Member States, Australia, Canada, Japan, the Republic of Korea, the United Mexican States, the Kingdom of
Morocco, New Zealand, the Republic of Singapore, the Swiss Confederation and the United States of America).
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Article 218(6) TFEU, Parliament shall, of its own motion, state its position on said
agreement on the basis of a report from the committee responsible.

This solution would have the merit of encouraging Council to involve Parliament in
proceedings earlier, as would be proper in most instances of mixed agreements.

kksk

I hope that this opinion, and in particular the suggestions for modification of the Rules of
Procedure, will be helpful to your committee when considering the issue of the possible
amendment of Rule 90(5).

Yours sincerely,

Klaus-Heiner Lehne
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