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Proposal for a drective
i

AMENDMENTS BY THE EUROPEAN PARLIAMENT

to the Commission proposal

DI RECTI VE (EU) 2018/ é
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of &

establishing theEuropean Electronic Communications Code
(Recast)

(Text with EEA relevance)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 114 thereof,

Havingregard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliamments

Having regard to the opinion of the European Economic and Social Contmittee

" Amendments: new or amended text is highlighted in bold italics; deletions are indicated by the
symbol U.
! 0OJ C 12521.4.2017, p. 56.
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After consulting the Committee of the Regions,

Acting in accordance with the ordinary legislative procefure

7

! Position of the European Parliament of &
Journal)] andlecision of the Council of ....
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Whereas:

(1)

(2)

Directives 2002/19/EE, 2002/20/EE, 2002/21/EC€ and 2002/22/E€of the
European Parliament and of the Council have been substantially amended. Since
further amendments are to bedeathose Directives should be recast in the interests

of clarity.

The functioning of the five Directives which are part of the existing regulatory
framework for electronic communications networks and services, namely
Directives2002/19/EC, 2002/20/E@002/21/EC and 2002/22/EC, and

Directive 2002/58/EC of the European Parliament and of the Couisc8ubject to
periodic review by the Commission, with a view, in particular, to determining the

need for modification in light of technological and marttetelopments.

Directive 2002/19/EC of the European Parliament and of the CouncViaigh 2002
on access to, and interconnection of, electronic communications networks and
associated facilities (Access Directive) (0108, 24.4.2002p. 7).

Directive 2002/20/EC of the European Parliament and of the CouncMafadh 2002
on the authorisation of electronic communications networks and services
(Authorisation Directive) (OJ 1108, 24.4.2002, 21).

Directive 2002/21/EC of the Euypean Parliament and of the Council d#idrch 2002
on a common regulatory framework for electronic communications networks and
services (Framework Directive) (OJ108, 24.4.2002, [83)

Directive 2002/22/EC of the European Parliament and of the CanfricMarch 2002
on universal service and users' rights relating to electronic communications networks
and services (Universal Service Directive) (OI08, 24.4.2002, k1).

Directive 2002/58/EC of the European Parliament and of the Council &fly 2002
concerning the processing of personal data and the protection of privacy in the
electronic communications sector (Directive on privacy and electronic
communicationsjOJ L201, 31.7.2002, (87).
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(3) In its communication or 6 May 2015 setting out a Digital Single Market Strategy for
Europe, the Commission stated that its review of the telecommunications framework
would focus on measures that aim to provide incentives for investmbightspeed
broadband networks, bring a more consistent internal market appraachoto
spectrum policy and management, deliver conditions for a true internal market by
tackling regulatory fragmentation, enseféective protection of consumera,level
playing field for all market players and consistent application of the rules, as well as

provide a more effective regulatory institutional framework.

AM\P8_AMA(2017)0318(00D02) EN.docx 4/558 PE524.212/01-00

EN EN



4) This Directive is part of a "Regulatory Fitness" (REFIT) exercise, the scope of which
includes fouDirectives, namely002/19/EC, 2002/20/EC, 2002/21/EC and
2002/22/EC, and Regulati¢gC) N01211/2009 of the European Parliament and of
the Councit. Each of those Directives contains measures applicable to providers of
electronic communications networéed of electronic communications services,
consistently with the regulatory history of the sector under which undertakings were
vertically integrated, namely, active in both the provision of networks and of
services. The review offers an occasion to rettestour Directives in order to
simplify the current structure with a view to reinforcing its consistency and
accessibility in relation to the REFIT objective. It also offers the possibility to adapt
the structure to the new market reality, where theipi@mv of communications
services is no longer necessarily bundled to the provision of a network. As provided
in the Interinstitutional Agreement 88 November2001 on a more structured use of
the recasting technique for legal &ctecasting consists the adoption of a new
legal act which incorporates in a single text both the substantive amendments which
it makes to an earlier act and the unchanged provisions of that act. The proposal for
recasting deals with the substantive amendments which it nakesgarlier act, and
on a secondary level, includes the codification of the unchanged provisions of the

earlier act with those substantive amendments.

! Regulation (EC) Nd.211/2009 of the Europe&tarliament and of the Council of
25November 2009 establishing the Body of European Regulators for Electronic
Communications (BEREC) and the Office (0337, 18.12.2009, {.).

2 0J C 77, 28.3.2002, fu.
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(5) This Directive creates a legal framework to ensure freedom to provide electronic
communications netorks and services, subject only to the conditions laid down in
this Directive and to any restrictions in accordance with Arbelg) of the Treaty
on the Functioning of the European Union (TFEU), in particular measures regarding
public policy, public seurity and public healthand consistent with Articl®2(1) of
the Charter of Fundament al Rights of the

(6) This Directive is without prejudice to the possibility for each Men8iate to take
the necessary measures to eashe protection of its essential security interests, to
safeguard public policy and public security, and to permit the investigation,
detection and prosecution of criminal offendaking into account that any
limitation to the exercise of the rightsral freedoms recognised by the Charter, in
particular in Articles 7, 8 and11 thereof, such as limitations regarding the
processing of data, are to be provided for by law, respect the essence of those rights
and freedoms and be subject to the principle objportionality, in accordance with
Article 52(1) of the Charter.
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(7) The convergence of the telecommunications, media and information technology
sectors means that all electronic communications networks and services should be
covered to the extent posslby a single European electronic communications code
established by means of a single Directive, with the exception of matters better dealt
with through directly applicable rules established by means of regulations. It is
necessary to separate the regaradf electronic communications networks and
services from the regulation of content. Therefore, this Directive does not cover the
content of services delivered over electronic communications networks using
electronic communications services, such asdwasting content, financial services
and certain information society services, and is without prejudice to measures taken
at Union or national level in respect of such services, in accordance with Union law,
in order to promote cultural and linguistic disigy and to ensure the defence of
media pluralism. The content of television programmes is covered by
Directive 2010/13/EU of the European Parliament and of the Couftie
regulation of audiovisual policy and content aims at achieving general interest
objectives, such as freedom of expression, media pluralism, impartiality, cultural and
linguistic diversity, social inclusion, consumer protection and the protection of
minors. The separation between the regulation of electronic communications and the
reguation of content does not affect the taking into account of the links existing
between them, in particular in order to guarantee media pluralism, cultural diversity
and consumer protectioWVithin the limits of their competences, competent
authorities shaild contribute to ensuring the implementation of policies aiming to

promote those objectives

! Directive 2010/13/EU of the European Parliamamd of the Council of 1March
2010 on the coordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the provision of audiovisual media
services (Audiovisual Media Services Directive) (039, 154.2010, pl).
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(8)

(9)

This Directive does not affect the application to radio equipment of
Directive 2014/53/EU of the European Parliament and of the Cdyihcit does
covercar radio andconsumeradio receivers, and consumeligital television

equipment

In order to allow national regulatoand other competerdiuthorities to meet the
objectives set out in this Directive, in particular concerningterehd
interoperability the scope of the Directive should cover certain aspects of radio
equipment as defined in Directi2®14/53/EU and consumer equipment used for
digital television, in order to facilitate access émd-userswith disabilities It is
important for nationalegulatoryand other competent authoritiet® encourage
network operators and equipment manufacturers to cooperate in order to facilitate
access bgnduserswith disabilitiesto electronic communications services. The
non-exclusive use ofadio spectrum fothe selfuse of radio terminal equipment,
although not related to an economic activity, should also be the subject of this
Directive in order to ensure a coordinated approach with regard to their authorisation

regime.

Directive 2014/53/EU of the European Parliament and of the Council Apd62014
on the harmonisation of the laws of the Member States relating to the making
available on the market of radio equipment and repealing Directive 199946G(EC
L 153, 22.5.2014, [©2).
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(10) Certain electronic communicatis services under this Directive could also fall
within the scope of the definitiomrn of 06i
of Directive (EU)2015/1535 of the European Parliament and of the Cduiitie
provisions of that Directive that gexn information society services apply to those
electronic communications services to the extent that this Directive or other Union
legal acts do not contain more specific provisions applicable to electronic
communications services. However, electronic mamications services such as
voice telephony, messaging services and electronic mail services are covered by this
Directive. The same undertaking, for example an internet service provider, can offer
both an electronic communications service, such as atr#ss internet, and
services not covered by this Directive, such as the provision ebasdd and not

communicationselated content.

(11)  The same undertaking, for example a cable operator, can offer both an electronic
communications service, such hs tonveyance of television signals, and services
not covered under this Directive, such as the commercialisation of an offer of sound
or television broadcasting content services, and therefore additional obligations can
be imposed on such an undertakingelation to its activity as a content provider or
distributor, in accordance with provisions other than those of this Directive, without

prejudice to the conditions laid in an annex to this Directive.

! Directive (EU)2015/1535 of the European Parliament and of the Council
of 9 SeptembeR015 laying down a procedure for the provision of information in the
field of technical regulations and of rules on Information Societyises (OJ L 241,
17.9.2015, p. 1).
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(12)

The regulatory framework should cover the ukeadio spectrum by all electronic
communications networks, including the emerging-gs# of radio spectrum by new
types of networks consisting exclusively of autonomous systems of mobile radio
equipment that is connected via wireless links without &r@emanagement or
centralised network operator, and not necessarily within the exercise of any specific
economic activity. In the developing 5@relesscommunications environment, such
networks are likely to develop in particular outside buildings anth@moads, for
transport, energy, research and development, eHealth, public protection and disaster
relief, the Internet of Things, machi@machine and connected cars. As a result,

the application by Member States, based on Arfiabé Directive201453/EU, of
additional national requirements regarding the putting into service or use of such
radio equipment, or both, in relation to the effective and efficient ussedaf

spectrum and avoidance of harmful interference should reflect the principles of the

internal market.
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(13)

The requirements concerning the capabilities of electronic communications networks
are constantly increasing. While in the past the focus was naingyowing

bandwidth available overall and to each individual user, other parameters such as
latency, availability and reliability are becoming increasingly important. The current
response towards that demand is to bring optical fibre closer and cldiseriser,

and future 'very high capacity networks' require performance parameters which are
equivalent to those that a network based on optical fibre elements at least up to the
distribution point at the serving location can deliver. In the case of-hred

connection, this corresponds to network performance equivalent to that achievable by
an optical fibre installation up to a muttivelling building, considered to be the

serving location. In the case wifrelessconnection, this corresponds to network
performance similar to that achievable based on an optical fibre installation up to the
base station, considered to be the serving location. Variations-insens!

experience which are due to the different characteristics of the medium by which the
netwak ultimately connects with the network termination point should not be taken
into account for the purposes of establishing whether a wireless network could be
considered as providing similar network performance. In accordance with the
principle of technadgy neutrality, other technologies and transmission media should
not be excluded, where they compare with that baseline scenario in terms of their
capabilities. The rolbut of such 'very high capacity networks' is likely to further
increase the capabikts of networks and pave the way for the-onit of future
wirelessnetwork generations based on enhanced air interfaces and a more densified

network architecture.
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(14) Definitions need to be adjusted to ensure that they are in line with the principle of
technology neutrality and to keep pace with technological developmeloiiing
new forms of network management such as through software emulation or
softwaredefined networksTechnological and market evolution has brought
networks to move to internetgiocol (IP) technology, and enabled amkrs to
choose between a range of competing voice service providers. Therefore, the term
‘publicly available telephone service', which is exclusively used in
Directive 2002/22/EC and widely perceived as referringraalitional analogue
telephone services, should be replaced by the more current and technological neutral
term 'voice communications service'. Conditions for the provision of a service should
be separated from the actual definitional elements of a voroencinications
service, namely, a publicly available electronic communications service for
originating and receiving, directly or indirectly, national or national and international
calls through a number or numbers in a national or internatidnaimberingplan,
whether such a service is based on circuit switching or packet switching technology.
It is the nature of such a service that it is bidirectional, enabling both parties to
communicate. A service which does not fulfil all those conditions, such as for
exampl et hr odoghékapplication on a customet
service. Voice communications services also include means of communication
specifically intended folJ enduserswith disabilitiesusing text relay or total

conversation s®ices.
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(15) The services used for communications purposes, and the technical means of their
delivery, have evolved considerably. Emskers increasingly substitute traditional
voice telephony, text messages (SMS) and electronic mail conveyance services by
functionally equivalent online services such as Voice over IP, messaging services
and webbased amnail services. In order to ensure that-eisérsand their rightsare
effectively and equally protected when using functionally equivalent services, a
future-oriented definition of electronic communications services should not be purely
based on technical parameters but rather build on a functional approach. The scope
of necessary regulation should be appropriate to achieve its public interest objectives.
While "conveyance of signals" remains an important parameter for determining the
services falling into the scope of this Directive, the definition should cover also other
services that enable communication. From anes®i's perspective it is not relevant
whether a provider conveys signals itself or whether the communication is delivered
via an internet access service. The definition of electronic communications services
should therefore contain three types of services which may partly overlap, that is to
sayinternet access services as defined in point (2) of AiZideRegulation
(EU) 2015/21200f the European Parliament and of the Countilinterpersonal
communications services as defined in this Directive, and services consisting wholly
or mainly in the onveyance of signals. The definition of electronic communications
service should eliminate ambiguities observed in the implementation of the definition
as it existed prior to the adoption of this Directarel allow a calibrated
provisionby-provision appktation of the specific rights and obligations contained in
the framework to the different types of services. The processing of personal data by

electronic communications services, whether as remuneration or otherwise, should

! Regulation (EU) 2015/2120 of the European Parliament and of the Council of
25November 2015 laying down measures concerning open internet access and
amending Directive 2002/ 22/ ECretatingtani ver s a
electronic communications networks and services and Regulation (EU) No
531/2012 on roaming on public mobile communications networks within the Union
(OJ L 310, 26.11.2015, p. 1).
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comply with Regulation (EU2016/6790f the European Parliament and of the

Council.

! Regulation (EU) 2016/679 of the European Parliament and @dhacil of 27April

2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation) (O119, 4.5.2016, dl).
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(16) In order to fall within the scope of the definition of electronic communications
service, a service needs to be provided normally in exchange for remuneration. In the
digital economy, market participants increasingly consider information about users
as haing a monetary value. Electronic communications services are often supplied
to the enduser not onlyfor money, but increasingly and in particular for the
provision ofpersonal data or other data. The concept of remuneration should
therefore encompass situations where the provider of a service requests and the end
userknowingly provides personal dateithin the meaning of Regulation
(EV) 2016/67%r otherdata directlyor indirectly to the provider. It should also
encompass situations where #reluser allows access iaformation withouty
actively supplying it, such as personal data, including the IP address, or other
automatically generated information, such asrmfation collected and transmitted
by a cookielJ. In line with the caséaw of the Court of Justice of the European
Union (Court of Justice) on Article7 TFEU, remuneration also exists within the
meaning of the TFEU if the service provider is paid byim tharty and not by the
service recipient. The concept of remuneration should therefore also encompass
situations in which the endser is exposed to advertisements as a condition for
gaining access to the service, or situations in which the servicelpraubnetises

personal data it has collectedaccordance witliRegulation (EU)2016/679J .

! Judgmert of the Court of Justice of 26 April 1988ond van Adverteerders and
OthersbVv The Netherlands Stgt€-352/85, ECLI:EU:C:1988:196.
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(a7) Interpersonal communications services are services that enable interpersonal and
interactive exchange of information, covering services like traditional waite
between two individuals but also all types of emails, messaging services, or group
chats. Interpersonal communications services only cover communications between a
finite, that is to say not potentially unlimited, number of natural persons, which is
determined by the sender of the communication. Communications involving legal
persons should fall within the scope of the definition where natural persons act on
behalf of those legal persons or are involved at least on one side of the
communication. Inteactive communication entails that the service allows the
recipient of the information to respond. Services which do not meet those
requirements, such as linear broadcasting, video on demand, websites, social
networks, blogs, or exchange of informatiorvile#n machines, should not be
considered to be interpersonal communications services. In exceptional
circumstances a service should not be considered to be an interpersonal
communications service if the interpersonal and interactive communication fagility i
aminor and purely ancillary feature to another service and for objective technical
reasons cannot be used without that principal service, and its integration is not a
means to circumvent the applicability of the rules governing electronic
communicationservicesAs elements of an exemption from the definition the
terms 'minor' and 'purely ancillary' should be interpreted narrowly and from an
objective eneliser's perspective. An interpersonal communications feature could
be considered to be minor whers iobjective utility for an endiser is very limited
and where it is in reality barely used by enders.An example of a feature that
could be considered to fall outside the scopeefdefinition of interpersonal
communications servicesiight be, in pmciple, a communication channel in online

games, depending on the features of the communication facility of the service.
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(18)

Interpersonal communications services using numbers from national and
internationaly numbering plans connect wighublicly assgned numbering

resources Those numbebased interpersonal communications services comprise
both services to which eagsers numbers are assigned for the purpose of ensuring
endto-end connectivity and services enabling-@sers to reach persons to whom

such numbers have been assigned. The mere use of a number as an identifier should
not be considered to be equivalent to the use of a number to connegtilalitty

assigned numberand should therefore, in itself, not be considered to be sufficient to
gualfy a service as a numbéased interpersonal communications service. Number
independent interpersonal communications services should be subject to obligations
only where public interests require that specific regulatory obligations apply to all
types of nterpersonal communications services, regardless of whether they use
numbers for the provision of their service. It is justified to treat nurbbsed
interpersonal communications services differently, as they participate in, and hence

also benefit from, @ublicly assured interoperable ecosystem.
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(29) The network termination point represents a boundary for regulatory purposes

between the regulatory framework for electronic communications networks and
services and the regulation of telecommunications texheiquipment. Defining the
location of the network termination point is the responsibility of the national

regulatory authorityin light of the practice of national regulatory authorities, and

given the variety of fixed and wireless topologies, the Bafdyuropean Regulators

for Electronic Communications (GBERECGQ)
Commission, adopt guidelines oammon approaches to the identificatiorirod

network termination point, in accordance with this Directive, in variousrete

circumstances.

(20)  Technical developments make it possible for-asdrs to access emergency services
not only by voice calls but also by other interpersonal communications services. The
concept of emergency communication should therefore covietedpersonal
communications services that allow such emergency services access. It builds on the
emergency system elements already enshrined in Union law, namely a public safety
answering point (‘'PSAP') and a most appropriate PSAlRfased in Regulation
(EU) 2015/758 of the European Parliament and of the Cduaaifl on emergency
services agefined in Commission Delegated Regulation (EU)396/2013.

! Regulation (EU) 2015/758 of the European Parliament and of the CouncilAqir29
2015 concerning typapproval requements for the deployment of the eCall
in-vehicle system based on the 112 service and amending Directive 2007/46/EC (OJ
L 123, 19.5.2015, @7).

2 Commission Regulation (EU) N&05/2013 of 268November 2012 supplementing
Directive 2010/40/EU of the Europe&arliament and of the Council with regard to
the harmonised provision for an interoperable\iide eCall (OJ 191, 3.4.2013,

p.1).
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(21)

(22)

(23)

National regulatory and other competent authorities should have a harmonised set of
objectives ad principles to underpin their work, and should, where necessary,
coordinate their actions with the authorities of other Member States and with BEREC

in carrying out their tasks under this regulatory framework.

The tasks assigned to competent autlesrby this Directive contribute to the
fulfilment of broader policies in the areas of culture, employment, the environment,

social cohesion and town and country planning.

Theregulatory framework should, in addition to the existing three primary objectives
of promoting competition, the internal market and-esdr interests, pursue an
additional connectivity objective, articulated in terms of outcomes: widespread
access to anthkeup of very high capacitgetworksfor all citizens of the Union and
Union businesses on the basis of reasonable price and dbeftegtive and fair
competition,Uopen innovationlJefficient use ofadio spectrumlJcommon rules

and predictable regatfory approaches in the internal market bfittie necessary
sectorspecific rules to safeguard the interests of citizens of the Union. For the
Member States, the national regulatory and other competent authorities and the
stakeholders, that connectivityjebtive translates, on the one hand, into aiming for
the highest capacity networks and services economically sustainable in a given area,
and, on the othemto pursuing territorial cohesion, in the sense of convergence in

capacity available in differerireas.
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(24) Progress towards the achievement of the general objectives of this Directive should
be supported by a robust system of continuous assessment and benchmarking by
the Commission of MembeBtates with respect to the availability of very high
capacity networks in all major sock@conomic drivers such as schools, transport
hubs and major providers of public services, and highly digitised businesses, the
availability of uninterrupted 5G coverage for urban areas and major terrestrial
transport pathsand the availability to all households in each Member State of
electronic communications networks which are capable of providing at least
100Mbps, and which are promptly upgradeable to gigabit speeds. To that end, the
Commission should continue monitorgnthe performance of Member Stae
including, by way of an example, indexes that summarise relevant indicators on
the Unionds digital performance and trac!
digital competitiveness, such as the Digital Economy and Sodiedgx, and,
where necessary, establish new methods and new objective, concrete and

guantifiable criteria for benchmarking the effectiveness of Member States.
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(25)

The principle that Member States should apply Union law in a technologically
neutral fashionthat is to say that a national regulatory or other competent authority
should neither impose nor discriminate in favour of the use of a particular type of
technology, does not preclude the taking of proportionate steps to promote certain
specific service where justified in order to attain the objectives of the regulatory
framework, for example digital television as a means for increaadig spectrum
efficiency. Furthermore, that principle does not preclude taking into account that
certain transmissiomedia have physical characteristics and architectural features
that can be superior in terms of quality of service, capacity, maintenance cost, energy
efficiency, management flexibility, reliability, robustness and scalability, and,
ultimately, performane, which can be reflected in actions taken with a view to

pursuing the various regulatory objectives.

(26)  Both efficient investment and competition should be encouraged in tandem, in order
to increase economic growth, innovation and consumer choice.
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(27) Competition can best be fostered through an economically efficient level of
investment in new and existing infrastructure, complemented by regulation, where
necessary, to achieve effective competition in retail services. An efficient level of
infrastructue-based competition is the extent of infrastructure duplication at which
investors can reasonably be expected to make a fair return based on reasonable

expectations about the evolution of market shares.

(28) It is necessary to give appropriate incentifiggsnvestment in new very high
capacity networks that support innovation in contestt internet services and
strengthen the international competitiveness of the Union. Such networks have
enormous potential to deliver benefits to consumers and busiaesess the Union.
It is therefore vital to promote sustainable investment in the development of those
new networks, while safeguarding competitias bottlenecks and barriers to entry
remain at the infrastructure leveland boosting consumer choice thgbuegulatory

predictability and consistency.
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(29)  This Directive aims to progressively redumeantesectorspecific rules as
competition in the markets develops and, ultimately, to ensure that electronic
communications are governed only by competitam. Considering that the markets
for electronic communications have shown strong competitive dynamics in recent
years, it is essential thek anteregulatory obligationare Uimposed only where
there is no effective and sustainable competition otUtharkets concernedhe
objective of ex ante regulatory intervention is to produce benefits for-asdrs by
making retail markets effectively competitive on a sustainable basis. Obligations at
wholesale level should be imposed where otherwise one or netedl markets are
not likely to become effectively competitive in the absence of those obligations. It is
likely that national regulatory authorities are gradually, through the process of
market analysisable to find retail markets to be competitive evarthe absence of
wholesale regulation, especially taking into account expected improvements in
innovation and competition. In such a case, the national regulatory authority
should conclude that regulation is no longer needed at wholesale level, and assess
the corresponding relevant wholesale market with a view to withdrawing ex ante
regulation. In doing so, the national regulatory authority should take into account
any leverage effects between wholesale and related retail markets which might
require the renoval of barriers to entry at the infrastructure level in order to

ensure longterm competition at the retail level.
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(30) Electronic communications are becoming essential for an increasing number of
sectors. The Internet of Things is an illustration oflibe radio signal conveyance
underpinning electronic communications continues to evolve and shape societal and
business reality. To derive the greatest benefit from those developments, the
introduction and accommodation of new wireless communicationsdkaies and
applications in radio spectrum management is essential. As other technologies and
applications relying on radio spectrum are equally subject to growing demand, and
can be enhanced by integrating or combining them with electronic communigcations
radio spectrum management should adopt, where appropriate, secussal

approach to improve the efficient use of radio spectrum.

(31) Strategic planning, coordination and, where appropriate, harmonisation at Union
level can help ensure that radiespum users derive the full benefits of the internal
market and that Union interests can be effectively defended globally. For those
purposes it should be possible to adopt multiannual radio spectrum policy
programmes, where appropriate. The first suciy@mme was established by
Decision N0243/2012/EU of the European Parliament and of the Cduseitting
out policy orientations and objectives for the strategic planning and harmonisation of
the use of radio spectrum in the Union. It should be possibtbose policy
orientations and objectives to refer to the availability and efficient use of radio
spectrum necessary for the establishment and functioning of the internal market, in
accordance with this Directive.

1 Decision No 243/2012/EU of the European Parliament and of the Council of 14 March
2012 establishing a multiannual radieectrum policy programme (OJ8ll,
21.3.2012, p7).
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(32) National borders are increasingtyelevant in determining optimal radio spectrum
use. Undue fragmentation amongst national polidiesult in increased costs and
lost market opportunities for radio spectrum users and slows down innotation
detrimentof the proper functioning ohe internal market and prejudice to

consumers and the economy as a whole.

(33)  The radio spectrum management provisions of this Directive should be consistent
with the work of international and regional organisations dealing with radio spectrum
managemengsuch as the International Telecommunications Union (ITU) and the
European Conference of Postal and Telecommunications Administrations (CEPT), in
order to ensure the effective management of and harmonisation of the use of radio
spectrum across the Uniondabetween the Member States and other members of the
ITU.

(34) In accordance with the principle of the separation of regulatory and operational
functions, Member States should guarantee the independence of the national
regulatory and other competent autties with a view to ensuring the impatrtiality of
their decisions. This requirement of independence is without prejudice to the
institutional autonomy and constitutional obligations of the Member States or to the
principle of neutrality with regard to thrales in Member States governing the
system of property ownership laid down in ArtiG45 TFEU. National regulatory
and other competent authorities should be in possession of all the necessary
resources, in terms of staffing, expertise, and financial syéanthe performance of

their tasks.
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(35) Certain tasks pursuant to the Directive, such as ex ante market regulation,
including the imposition of obligations for access and interconnection, and the
resolution of disputes between undertakings are tasksclv should be undertaken
only by national regulatory authorities, namely, bodies which are independent both
from the sector and from any external intervention or political pressure. Unless
otherwise providedVlember States should be able to assiter regulatory tasks
provided for in this Directive either to the national regulatory authorities or to
other competent authorities. In the course of transposition, Mem8&tes should
promote the stability of competences of the national regulatory authoriehl
regard to the assignment of tasks which resulted from the transposition of
the Union electronic communications regulatory framework as amended in 2009,
in particular those related to market competition or market entry. Where tasks are
assigned to otbr competent authorities, those other competent authorities should
seek to consult the national regulatory authorities before taking a decision.
Pursuant to the principle of good cooperation, national regulatory and other

competent authorities should exchge information for the exercise of their tasks.

(36)  This Directive does not include substantive provisions on open internet access or
roaming and is without prejudice to the allocation of competences to national
regulatory authorities in Regulation (EUNo 531/2012of the European
Parliament and of the Counclland in Regulation (EU)2015/2120. However, this
Directive provides, in addition, for national regulatory authorities to be competent
for assessing and monitoring closely market access and competisisues which

potentially affect the rights of endisers to an open internet access.

1 Regulation (EU) N0531/2012 of the European Parliament and of the Council of
13 June 2012 on roaming on public mobile communications networks within the
Union (OJ L 172, 30.6.2012, A.0).
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(37)

The independence of the national regulatory authorities was strengthened in
thereview of theelectronic communications regulatory framewodompleted in

2009 in order to ensure a more effective application of the regulatory framework and
to increase their authority and the predictability of their decisions. To that end,
express provision had to be made in national law to ensure that, ireticesesof its
tasks, a national regulatory authority is protected agexistnalintervention or

political pressure liable to jeopardise its independent assessment of matters coming
before it. Such outside influence makes a national legislative boditethsuact as

a national regulatory authority under the regulatory framework. For that purpose,
rules had to be laid down at the outset regarding the grounds for the dismissal of the
head of the national regulatory authority in order to remove any rdasal@ubt as

to the neutrality of that body and its imperviousness to external factors. In order to
avoid arbitrary dismissals, dismissed members should have the right to request that
the competent courts verify the existence of a valid reason to dismiesg those
provided for in this Directive. Such dismissals should relate only to the personal or
professional qualifications of the head or member. It is important that national
regulatory authorities have their own budget allowing them, in particuleectoit a
sufficient number of qualified staff. In order to ensure transparency, that budget
should be published annually. Within the limits of their budget, they should have
autonomy in managing their resources, human and financial. In order to ensure
impartiality, Member States that retain ownership of, or control, undertakings
contributing to the budget of the national regulatory or other competent authorities
through administrative charges should ensure that there is effective structural
separation o#ctivities associated with the exercise of ownership or control from the
exercise of control over the budget.
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(38) There is a need to further reinforce the independence of the national regulatory
authorities to ensure the imperviousness of its head antbers to external
pressure, by providing minimum appointment qualifications, and a minimum
duration for their mandate. Furthermai@address the risk of regulatory capture,
ensure continuity and enhance independence, Member States should consider
limiti ng the possibility of renewinthe mandates of the head or members of the
board and set uan appropriate rotation scheme for the board and the top
managemenf This could be arranged, for instance, by appointing the first members
of the collegiate body fodifferent periods in order for their mandates, as well as

that of their successors, not to lapse at the same moment
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(39)

(40)

National regulatory authorities should be accountable for, and should be required to
report on, the way in which they are exercigingjr tasks. That obligation should
normally take the form of an annual reporting obligation rather than ad hoc reporting
requests, which, if disproportionate, could limit their independence or hinder them in
the exercise of their tasks. Indeed, accordintpe caséaw of the Court of Justiée
extensive or unconditional reporting obligations may indirectly affect the

independence of an authority.

Member States should notify the Commission of the identity of the national
regulatory and other competeauthorities. For authorities competent for granting
rights of way, it should be possible to fulfil the notification requirement by a
reference to the single information point established pursuant to

Directive 2014/61/EU of the European Parliament anthefCounci.

in partiaular thejudgment of the Court of Justice of 16 October 20Ejropean
Commission v Republic of Austria, Case5C4/10, ECLI:EU:C:2012:631.
Directive 2014/61/EU of the European Parliament and of the Council ay32014
on measures to reduce the cdslieploying highspeed electronic communications
networks (OJ 1155,23.5.2014, pl).
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(41) The least onerous authorisation system possible should be used to allow the
provision of electronic communications networks and services in order to stimulate
the development of new communications services ardEpanpean
communicatios networks and services and to allow service providers and consumers

to benefit from the economies of scale of the internal market.

(42)  The benefits of the internal market to service providers andisei can be best
achieved by general authorisatidnetectronic communications networks and of
electronic communications services other than nusarimEpendent interpersonal
communications services, without requiring any explicit decision or administrative
act by the national regulatory authority and logiling any procedural requirements
to a declaratory notification only. Where Member States require notification by
providers of electronic communications networks or services when they start their
activities,suchnotification should not entail administia cost for the providers
and could be made available via an entry point at the website citingetent
authorities. In order to support effective crod®rder coordination, in particular
for pan-European operators, BEREC should establish and maintaidatabase of
such notifications. Competent authorities should transmit only complete
notifications to BEREC. Member States should not impede the provision of
networks or services in any way, including on grounds of incompleteness of a

notification.
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(43)

(44)

(45)

Notifications U should entail a mere declaration of the provider's intention to
commence the provision of electronic communications networks and services. A
provider should be required to complement that declaration only with the information
set out in thidDirective. Member States should not impose additional or separate

notification requirements.

Contrary to the other categories of electronic communications networks and services
as defined in this Directive, numbierdependent interpersonal communioat

services do not benefit from the use of public numbering resources and do not
participate in a publicly assured interoperable ecosystem. It is therefore not

appropriate to subject those types of services to the general authorisation regime

When ganting rights of use for radio spectrum, farmbering resourcesr rights to
install facilities, the competent authorities should inform the undertakings to which
they grant such rights of the relevant conditiddember States should be able to

lay downsuch conditions for the use of radio spectrum in individual rights of use

or in the general authorisation.
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(46) General authorisations should contain only conditions which are specific to the
electronic communications sectdheyshould not be made sw@uajt to conditions
which are already applicable by virtue of other existing nationglitaparticular
regarding consumer protectiorwhich is not specific to the communications sector.
For instancecompetentwuthorities should be able to infotdundertakngs about the
applicable environmental and tovamdcountryplanning requirement€onditions
imposed under the general authorisation do not affect the determination of
applicable law pursuant to Regulation (EC) Ns93/20080f the European
Parliament andof the Council.

(47)  The conditions that could be attachedjémeralauthorisations should cover specific
conditions governing accessibility for enders with disabilities and the need of
public authorities and emergency services to communicate betiagraselves and
with the general public before, during and after major disasters.

(48) It is necessary to include the rights and obligations of undertakings under general
authorisations explicitly in such authorisations in order to ensure a level plasfiohg fi
throughout the Union and to facilitate crdssrder negotiation of interconnection
between public electronic communications networks.

1 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17
June 2008 on the law applicable to contractual obligations (Rome 1) (OJ L 177,
4.7.20@, p. 6).
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(49) General authorisations entitdertakings providingelectronic communications
networks and services to the fialio negotiate interconnection under the conditions
of this Directive.Undertakings providingelectronic communications networks and

services other than to the public can negotiate interconnection on commercial terms.

(50) Competent authorities should dyitake into account, when attaching conditions to
general authorisations and applying administrative charges, situations in which
electronic communications networks or services are provided by natural persons
on a notfor-profit basis.In the case of elé®nic communications networks and
services not provided to the public it is appropriate to impose fewer and lighter
conditions if any, than are justified for electronic communications networks and

services provided to the public.

(51)  Specific obligatios imposed on undertakings providing electronic communications
networks and electronic communications services in accordance with Union law by
virtue of their designation as having significant market power as defined in this
Directive should be imposed seately from the general rights and obligations under

the general authorisation.
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(52) It is possible that undertakings providing electronic communications networks and
services need confirmation of their rights under the general authorisation with respect
to interconnection and rights of way, in particular to facilitate negotiations with
other, regional or local, levels of government or with service providers in other
Member States. To that endmpetent authoritieshould provide declarations to
undertakimgs either upon request or alternatively as an automatic response to a
notification under the general authorisation. Such declarations should not by
themselves constitute entitlements to rights, nor should any rights under the general
authorisation, rightsf use or the exercise of such rights depend upon a declaration.

(53) It should be possible to impose administrative charges on undertakings providing
electronic communications services in order to finance the activities of the national
regulatory or othecompetent authority in managing the general authorisation system
and the granting of rights of use. Such charges should be limited to cover the actual
administrative costs for those activities. To that end, transparency should be ensured
in the income and@xpenditure of national regulatory and other competent authorities
by means of annual reporting about the total sum of charges collected and the
administrative costs incurred, in order to allow undertakings to verify that they are in

balance.
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(54)

Systens for administrative charges should not distort competition or create barriers
to market entry. A general authorisation system renders it impossible to attribute
administrative costs and hence charges to individual undertakings, except for the
granting ofrights of use fonumberingresourcesradio spectrum and for rights to
install facilities. Any applicable administrative charges should be in line with the
principles of a general authorisation system. An example of a fair, simple and
transparent alternae for those charge attribution criteria could be a turnover related
distribution key. Where administrative charges are very low, flat rate charges, or
charges combining a flat rate basis with a turnover related element could also be
appropriate. To thexéent that the general authorisation system extends to
undertakings with very small market shares, such as comrresgd network
providers, or to service providers the business model of which generates very limited
revenues even in the case of significararket penetration in terms of volumes,
Member States should assess the possibility to establish an apprognmaiteéimis

threshold for the imposition of administrative charges.
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(55) Member States might need to amend rights, conditions, proceduregeshad fees
relating to general authorisations and rights of use where this is objectively justified.
Such proposed amendments should be duly notified to all interested parties in good
time, giving them adequate opportunity to express their visWsnecessary
procedures should be avoided in the case of minor amendments to existing rights to
install facilities or rights of use for radio spectromfor numbering resourcesvhen
such amendments do not have an impact on third parties' int&fssitsr
amendments to rights and obligations are amendments which are mainly
administrative, do not change the substantial nature of the general authorisations and
the individual rights of use and thus cannot generate any competitive advantage over

other undertakigsod
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(56) Considering the importance of ensuring legal certainty and in order to promote
regulatory predictability to provide a safe environment for investments, in
particular for new wireless broadband communications, any restriction or
withdrawal of any existing rights of use for radio spectrum or for numbering
resources or right to install facilities should be subject to predictable and
transparent justifications and procedures. Hence, stricter requirements or a
notification mechanism cold be imposed in particular where rights of use have
been assigned pursuant to competitive or comparative procedures and in the case
of harmonised radio spectrum bands to be used for wireless broadband electronic
communications servicegwireless broadbahservices:)Justifications referring to
efficient and effective use of radio spectrum and technological evolution could rely
on technical implementing measures adopted under Decision6W6/2002/EC of
the European Parliament and of the CountilFurthermore, except where
proposed amendments are minor, where general authorisations and individual
rights of use for radio spectrum need to be restricted, withdrawn or amended
without the consent of the holder of the right, this can take place after consulting
interested parties. As restrictions or withdrawals of general authorisations or
rights may have significant consequences for their holders, the competent
authorities should take particular care and assess in advance the potential harm

that such measures magause before adopting such measures.

1 Decision No676/2002/EC of the European Parliament and of the CounciMarch
2002 on a regulatory framework for radio spectrum policy in the European
Community (Radio Spectrum Decision) (0108, 24.4.2002, d).
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(57) National regulatory authoritidg, other competent authoritiesxd BERECneed to
gather information from market players in order to carry out their tasks effectively,
including assessing the compliance of genetatms and conditions with this
Directive without suspending the applicability of those terms and conditions during
the assessment. It may, by way of exception, also be necessary to gather
information from other undertakings active in sectors that are @bsrelated to the
electronic communications services sector, such as content providers, that hold
information which could be necessary for them to exercise their tasks under Union
law. It might also be necessary to gather such information on behalf of the
CommissionlJ, to allow it to fulfil its respective obligations under Union law.
Requests for information should be proportionate and not impose an undue burden
on undertakings. Information gathered by national regulatory and other competent
authorities sbuld be publicly available, except in so far as it is confidential in
accordance with national rules on public access to information and subject to Union

and national rules on commercial confidentiality.
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(58)

In order to ensure that national regulatorthauties carry out their regulatory tasks

in an effective manner, the data which they gather should include accounting data on
the retail markets that are associated with wholesale markets where an undertaking is
designated as having significant marketvpoand as such are regulated by the

national regulatory authority. The data should also include data which enable the
national regulatory authority to assess compliance with conditions attached to rights
of use, the possible impact of planned upgradetanges to network topology on

the development of competition or on wholesale products made available to other
parties. Information regarding compliance with coverage obligations attached to
rights of use for radio spectrum is key to ensure completenéiss géographical

surveys of network deploymerits In that respecthe competent authoritghould

be able to require that information is provided at disaggregated local level with a
granularity adequate to conduct a geographical survey of networks.
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(59)

To alleviatethe burden ofreporting and information obligations for network and
service providers and the competent authority concerned, such obligations should be
proportionate, objectively justified and limited to what is strictly necessary. In
particdar, duplication of requests for information by the competent authority and by
BEREC, and the systematic and regular proof of compliance with all conditions
under a general authorisation or a right of use, should be avoided. Undertakings
should be aware dhe intended use of the information sought. Provision of
information should not be a condition for market access. For statistical purposes, a
notification may be required from providers of electronic communications networks

or services when they ceaseidties.

(60) Member States' obligations to provide information for the defence of Union interests
under international agreements as well as reporting obligations under law that is not
specific to the electronic communications sector such as competiticshtauld not
be affected.
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(61) It should be possible to exchange information that is considered to be confidential by
a competent authority, in accordance with Union and national rules on commercial
confidentiality and on the protection of personal daith) the Commission, BEREC
and any other authorities where such exchange is necessary for the application of
national law transposing this Directive. The information exchanged should be limited

to that which is relevant and proportionate to the purposaasf an exchange.

(62) Electronic communications broadband networks are becoming increasingly diverse
in terms of technology, topology, medium used and ownership. Therefore, regulatory
intervention must rely on detailed informatioihegarding network rolbut in order
to be effective and to target the areas where it is needed. That inforieation
essential for the purpose of promoting investment, increasing connectivity across
the Union and providing information to all relevant authdres and citizens. It
should include surveysegarding both deployment of very high capacity networks,
as well as significant upgrades or extensions of existing copper or other networks
which might not match the performance characteristics of very hjggcits
networks in all respects, such as-alit of fibre to the cabinet coupled with active
technologies like vectoring. Thelevant forecasts should concern periods of up to
three years. Théevel of detail and territorial granularity of the informatithat
competentuthorities should gather should be guided by the specific regulatory
objective, and should be adequate for the regulatory purposes that it serves.
Therefore, the size of the territorial unit will also vary between Member States,
depending on the regulajoneeds in the specific national circumstances, and on the
availability of local data. Leve3 in the Nomenclature of Territorial Units for
Statistics (NUTS) is unlikely to be a sufficiently small territorial unit in most
circumstances. National regulagand other competerauthorities should be guided
by BEREC guidelines on best practice to approach such a task, and such guidelines
will be able to rely on the existing experience of national regulaodyor other
competentuthorities in conducting ggoaphical surveys of networks railt.

Without prejudice tocommercialkconfidentiality requirements, competent
authorities should, where the information is not already available on the market,

make data directly accessible in an open format in accordawié Directive
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2003/98/ECof the European Parliament and of the Countind without
restrictions on reuse the information gathered in such surveys ahduld make
available tools to endsers as regards quality of service to contribute towards the
improvament of their awareness of the available connectivity sendicemthering
any of that information, all authorities concerned should respect the principle of
confidentiality, and should avoid causing a competitive disadvantage to any

undertaking.

1 Directive 2003/98/Ef the European Parliament and of the Counaf 17
November 2003 on the rase of public sector informatiorfOJ L 345, 31.12.2003, p.
90).
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(63) Bridging the digital divide in the Union is essential to enable all citizens of the
Union to have access to the internet and digital services. To that entthartase of
specific and well definetlareasthe relevantauthorities should have the possibility
to invite undertakings and public authorities to declare their intention to deploy
very high capacity networka these areas, allowing them sufficient time to provide
a thoroughly considered response. The information included in the forecasts
should reflect the economic prospects of the electronic communications networks
sector and investment intentions of undertakings at the time when the data are
gathered, in order to allow the identification of available connectivity in different
areas. Where an undeaking or public authority declares an intention to deploy in
an area, the national regulatory or other competent authority should be able to
require other undertakings and public authorities to declare whether or not they
intend to deploy very high capagihetworks, or significantly upgrade or extend
their network to a performance of at least 18@bps download speeds in this area.
That procedure will create transparency for undertakings and public authorities
that have expressed their interest in deployinghis area, so that, when designing
their business plans, they can assess the likely competition that they will face from
other networks. The positive effect of such transparency relies on market

participants responding truthfully and in good faith.
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(64)  While market participants can change their deployment plans for unforeseen,
objective and justifiable reasons, competent authorities should intervene, including
if public funding is affected, and, where appropriate, impose penalties if they have
beenprovided, knowingly or due to gross negligence, by an undertaking or public
authority with misleading erroneous or incomplete information. For the purpose
of the relevant provisions on penalties, gross negligence should refer to a situation
where an underaking or a public authority provides misleading, erroneous or
incomplete information due to its behaviour or internal organisation which falls
significantly below due diligence regarding the information provided. Gross
negligence should not require that éhundertaking or public authority knows that
the information provided is misleading, erroneous or incomplete, but, rather, that
it would have known, had it acted or been organised with due diligence. It is
important that the penalties are sufficiently digasive in light of the negative
impact on competition and on publicly funded projects. The provisions on penalties
should be without prejudice to any rights to claim compensation for damages in

accordance with national law.
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(65) In the interests of pred&ble investment conditionspmpetentwuthorities should be
able to share information with undertakireged public authoritiesexpressing
interest in deploying very higtapacitynetworks on whether other types of network
upgrades, including those belo@QMbps download speed, are present or foreseen

in the area in question.

(66) It is important that national regulatory and other competent authorities consult all
interested parties on proposed decisions, give them sufficient time to the complexity
of thematter to provide their comments, and take account of their comments before
adopting a final decision. In order to ensure that decisions at national level do not
have an adverse effect on the functioning of the internal market or other TFEU
objectives, nabnal regulatory authorities should also notify certain draft decisions to
the Commission and other national regulatory authorities to give them the
opportunity to comment. It is appropriate tmmpetenauthorities to consult
interested parties in theses defined in this Directive on all draft measures which

have an effect on trade between Member States.
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(67) In the context of a competitive environment, the views of interested parties,
including users and consumers, should be taken into actownder to
appropriately address the interests of citizens, Member States should put in place an
appropriate consultation mechanism. Such a mechanism could take the form of a
body which would, independently of the national regulatory authority and service
providers, carry out research into consusredated issues, such as consumer
behaviour and mechanisms for changing suppliers, and which would operate in a
transparent manner and contribute to the existing mechanisms for stakeholder
consultation. Furthermore,;aechanism could be established for the purpose of
enabling appropriate cooperation on issues relating to the promotion of lawful
content. Any cooperation procedures agreed pursuant to such a mechanism should,

however, not allow for the systematic sunamite of internet use.
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(68) Out-of-court dispute resolution procedures may constitute a fast andftiosnt
way for endusers to enforce their rights, in particular for consumers and
microenterprises and small enterprises as defined in the An@pnimission
Recommendation 2003/361/EC Member States should enable the national
regulatory authority or another competent authority responsible for, or at least one
independent body with proven expertise in dealing with, @rser rights to act as
an alternative dispute resolution entity. With respect to such dispute resolutions,
those authorities should not be subject to any instructioAs.many Member States
have established dispute resolution procedures also fensard other than
consumers, to whorirective 2013/11/EUof the European Parliament and of the
Council does not apply, it is reasonable to maintain the saepiecific dispute
resolution procedure for both consumers and, where Member States extend it, also
for other endusers, in particutamicroenterprises and small enterprisegelation
to outof-court dispute resolution, Member States should be able to maintain or
introduce rules that go beyond those laid down by Direc2@4.3/11/EU in order to
ensure a higher level of consumer prat#on.

Commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition
of micro, small and mediussized eterprises (OJ L 124, 20.5.2003, p. 36).

2 Directive 2013/11/EU of the European Parliament and of the Council of\ay

2013 on alternative dispute resolution for consumer disputes and amending
Regulation (EC) No2006/2004 and Directive 2009/22/EC (Dire@ien consumer

ADR) (OJ L 165, 18.6.2013, [©3).
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(69) Inthe event of a dispute between undertakings in the same Member State in an area
covered by this Directive, for example relating to obligations for access and
interconnection or to the means of transferring-eser lists, an aggrieved pathat
has negotiated in good faith but failed to reach agreement should be able to call on
the national regulatory authority to resolve the dispute. National regulatory
authorities should be able to impose a solution on the parties. The intervention of a
national regulatory authority in the resolution of a dispute betwemnders of
electronic communications networks or servigeassociated facilitiegn a Member
State should seek to ensure compliance with the obligations arising under this

Directive.
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(70) In addition to the rights of recourse granted under Union or national law, there is a
need for a simple procedure to be initiated at the request of either party in a dispute,
to resolve crosborder disputes between undertakings providing, or astwto

provide, electronic communications networks or services in different Member States.

(71)  One important task assigned to BEREC is to adopt, where appropriate, opinions in
relation to crosborder disputes. National regulatory authorities shouldefoer
fully reflect any opinion submitted by BEREC in their measures imposing any

obligation on an undertaking or otherwise resolving the dispute in such cases.
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(72) Lack of coordination between Member States when organising the use of radio
spectrum inheir territory canif not solved through bilateral Member States
negotiationscreate largescale interference issues severely impacting on the
development of the Digital Single Market. Member States should take all necessary
measures to avoid crebsrde and harmful interferendaetween them. ThRadio
Spectrum Policy Group (RSPG) established by Commission De@6@2/622/EC
should be tasked with supporting the necessary-traster coordinatiomand be the
designated forum for resolving disputes besn Member States on cross border
issues Building on the RSPG's proposed solution, an implementing measure is
required in some circumstances to resolve ebmsder interference definitively or to
enforce under Union law a coordinated solution agree@byt several Member
States in bilateral negotiatiorisack of coordination between Member States and
countries neighbouring the Union can also create largeale interference issues.
Member States should take appropriate measures to avoid dsosser and
harmful interference with countries neighbouring the Union, and cooperate with
each other to that end. Upon the request of Member States affected by-lcoodsr
interference from third countries, the Union should provide its full support for

those Membeftates.

! Commission Decisior2002/622/EC of 2@uly 2002 establishing a Radio Spectrum
Policy Group ©J L 198, 27.7.2002, p. 49).
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(73) The RSPG is a Commission hitgvel advisory group which was created by
Decision2002/622/E€ to contribute to the development of the internal market and
to support the development of a Unilewvel radio spectrum policy, taking into
account economic, political, cultural, strategic, health and social considerations, as
well as technical parametetsshould be composed of the heads of the bodies that
have overall political responsibility for strategic radio spectrum policy. It should
assist andadvise the Commissionith respect taadio spectrum policy. This should
further increase the visibilitgf radio spectrum policy in the various Union policy
areas and help to ensure crgsstorial consistency at Union and national and level.
It should also provide advice to the European Parliament and to the Council upon
their request. Moreover, the RSP®shl also be the forum for the coordination of
implementation by Member States of their obligations related to radio spectrum
under this Directive and should play a central role in fields essential for the internal
market such as crosmrder coordinationr standardisation. Technical or expert
working groups could also be created to assist plenary meetings, at which strategic
policy is framed through senidevel representatives of the Member States and the
CommissionThe Commission has indicated its intgéon to amend
Decision2002/622/EC within six months of the entry into force of this Directive, in

order to reflect the new tasks conferred on the RSPG by this Directive.
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(74) Competent authorities should monitor and secure compliance with the terms and
conditions of the general authorisation and rights of use, and in particular to ensure
effective and efficient use of radio spectrum and compliance with coverage and
quality of service obligations, through administrative penalties including financial
pendties and injunctions and withdrawals of rights of use in the event of breaches of
those terms and conditions. Undertakings should provide the most accurate and
complete information possible to competent authorities to allow them to fulfil their

surveillarce taskd/.
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(75)

(76)

The conditions attached to general authorisations and individual rights of use should
be limited to those strictly necessary to ensure compliance with requirements and

obligations under national law and Union law.

Any party subjectd a decision of a competent authority should have the right to
appeal to a body that is independent of the parties involved and of any external
intervention or political pressure which could jeopardise its independent assessment
of matters coming before iThat body can be a court. Furthermore, any undertaking
which considers that its applications for the granting of rights to install facilities have
not been dealt with in accordance with the principles set out in this Directive should
be entitled to appéagainst such decisions. That appeal procedure should be without
prejudice to the division of competences within national judicial systems and to the
rights of legal entities or natural persons under national law. In any case, Member
States should grantfective judicial review against such decisions.
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(77) In order to ensure legal certainty for market players, appeal bodies should carry out
their functions effectively. In particular, appeal proceedings should not be unduly
lengthy. Interim measures sugpiéng the effect of the decision of a competent
authority should be granted only in urgent cases in order to prevent serious and
irreparable damage to the party applying for those measures and if the balance of

interests so requires.

(78)  There has beenwide divergence in the manner in which appeal bodies have applied
interim measures to suspend the decisions of the national reguatather
competentuthorities. In order to achieve greater consistency of approach common
standards should be appliediime with the case law of the Court of Justice. Appeal
bodies should also be entitled to request available information published by BEREC.
Given the importance of appeals for the overall operation of the regulatory
framework, a mechanism should be setin@ll the Member States, for collecting
information on appeals and decisions to suspend decisions taken by the competent
authorities and for the reporting of that information to the Commission and to
BEREC. That mechanism should ensure that the CommissiBEREC can retrieve
from Member States the text of the decisions and judgments with a view to

developing a database.

AM\P8_AMA(2017)0318(00D02) EN.docx 54/558 PE524.212/01-00

EN EN



(79) Transparency in the application of the Union mechanism for consolidating the
internal market for electronic communications shoulae increased in the interest
of citizens and stakeholders and to enable parties concerned to make their views
known, including by way of requiring national regulatory authorities to publish
any draft measure at the same time as it is communicated to thr@m@ission, to
BEREC, and to the national regulatory authorities in other Member States. Any

such draft measure should be reasoned and should contain a detailed analysis.

(80) The Commission should be able, after taking utmost account of the opinion of
BEREC, to require a national regulatory authority to withdraw a draft measure where
it concerns the definition of relevant markets or the designation of undertakings as
having significant market power, and where such decisions would create a barrier to
the inernal market or would be incompatible with Union law and in particular the
policy objectives that national regulatory authorities should follow. This procedure is
without prejudice to the notification procedure provided for in
Directive (EU) 2015/1535 anthe Commission's prerogatives under TFEU in respect

of infringements of Union law.
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(81)

(82)

The national consultation of interested parties should be conducted prior to the
consultation at Union level for the purposes of consolidating the internal market for
electronic communications and within the procedure for the consistent application of
remedies, in order to allow the views of interested parties to be reflected in the
consultation at Union level. This would also avoid the need for a second consultation
atUnion level in the event of changes to a planned measure as a result of the national

consultation.

It is important that the regulatory framework is implemented in a timely manner.
When the Commission has taken a decision requiring a national regw@atbority

to withdraw a planned measure, national regulatory authorities should withdraw its
draft measure or submit a revised measure to the Commission. A deadline should be
laid down for the notification of the revised measure to the Commissionen tord

inform market players of the duration of the market review and in order to increase

legal certainty.
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(83) The Union mechanism allowing the Commission to require national regulatory
authorities to withdraw planned measures concerning market defiaitid the
designation of undertakings as having significant market power has contributed
significantly to a consistent approach in identifying the circumstances in @kich
anteregulation may be applied and those in which the undertakings are subject to
such regulation. The experience of the procedures under Arfided7a of
Directive2002/21/EC has shown that inconsistencies in the national regulatory
authoritiesd application of remedies und:
internal market irelectronic communications. Therefore, the Commission and
BEREC should participate in ensuring, within their respective responsibilities, a
higher level of consistency in the application of remedies concerning draft measures
proposed by national regulatoaythorities. In additiorfor draft measures relating
to the extension of obligations beyond the first concentration or distribution point,
where needed to address high and Aansitory economic or physical barriers to
replication, on undertakings irregective of a designation as having significant
market power, or to the regulatory treatment of new very hitdpacity network
elementsvhere BEREC shares the Commission's concerns, the Commission should
be able to require a national regulatory authorityitbdraw a draft measure. In
order to benefit from the expertise of national regulatory authorities on the market
analysis, the Commission should consult BEREC prior to adoption of its decisions or

recommendations.
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(84) Having regard to the short tintiamits in the consultation mechanism at Union level,
powers should be conferred on the Commission to adopt recommendations or
guidelines to simplify the procedures for exchanging information between the
Commission and national regulatory authorities, fomgxa in cases concerning
stable markets, or involving only minor changes to previously notified measures.
Powers should also be conferred on the Commission in order to allow for the
introduction of a notification exemption in order to streamline proceduresrtain

cases.

(85) National regulatory authorities should be required to cooperate with each other, with
BEREC and with the Commission, in a transparent manner, to ensure the consistent

application, in all Member States, of this Directive.

(86)  The dscretion of national regulatory authorities needs to be reconciled with the
development of consistent regulatory practices and the consistent application of the
regulatory framework in order to contribute effectively to the development and
completion of tle internal market. National regulatory authorities should therefore

support the internal market activities of the Commission and of BEREC.
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(87) Measures that could affect trade between Member States are measures that could
have an influence, direct or iimelct, actual or potential, on the pattern of trade
between MembeBtates in a manner which might create a barrier to the internal
market. They comprise measures that have a significant impact on undertakings or
users in other Memb@&tates, which includeneasures which affect prices for users
in other Member States; measures which affect the ability of an undertaking
established in another Member State to provide an electronic communications
service, and in particular measures which affect the abilibyfés services on a
transnational basis; and measures which affect market structure or access, leading to

repercussions for undertakings in other Member States.
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(88) A more convergent use and definition efements of selection procedures and the
conditions attached to the rights of use ffadio spectrum which hava significant
impact on market conditions and the competitive situation, including conditions for
entry and expansiod, would be enhanced by a coordination mechanism whereby
the RSPGat therequest othe national regulatorgr other competent authority or,
exceptionally, on its own initiative, convenes a Peer Review Forum to examine
draft measures in advance of the granting of rights of use by a given M8maber
with a view to exchangingpest practices. The Peer Review Forum is an instrument
of peer learning. It should contribute to a better exchange of best practices
between Member States and increase the transparency of the competitive or
comparativeselection procedures. The Peer ReviBvwocess should not be a formal
condition of national authorisation procedures. The exchange of views should be
based on information providelly the national regulatoryr other competent
authority that requests the Peer Review Forum and sholoéda subsedf a wider
national measure, which may more broadly consist of the granting, trade and lease,
duration, renewal or the amendment of rights of Uiberefore, thenational
regulatoryor other competent authority should also be ableprovide information
on other draft national measur@saspects thereaflated to the relevant selection
procedure for limiting rights of use for radio spectrum which are not covered by the
peer review mechanisio reduce administrative burden, the national regulatory
or other competent authority should be able to submit such information by way of
a common reporting format, where available, for transmission to the RSPG

members.
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(89)

(90)

(91)

Where the harmonised assignment of ragliectrumto particular undertakings has
been agreedt Union level, Member States should strictly implement such
agreements in the granting of rights of use for ragectrumfrom the National

Frequency Allocation Plan.

Member States should be able to consider joint authorisation processes asran opti

when issuing rights of use where the expected usage coversdordss situations.

Any Commission decision to ensure the harmonised application of this Directive
should be limited to regulatory principles, approaches and methodologies. For the
avadance of doubt, it should not prescribe any detail normally required to reflect
national circumstances, and it should not prohibit alternative approaches which can
reasonably be expected to have equivalent effect. Such a decision should be
proportionate ad should not have an effect on decisions taken by national regulatory
or other competenauthorities that do not create a barrier to the internal market.
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(92) The Union and the Member States have entered into commitments in relation to

standards and thregulatory framework of telecommunications networks and

services in the World Trade Organization.

(93) Standardisation should remain primarily a maiweten process. However there
may still be situations where it is appropriate to require compliancespatified
standards at Union leval order to improveinteroperability freedom of choice for
users and encourage interconnectivity the internal market. At national level,
Member States are subject to Directfi#)) 2015/1535. Standardisation proceskir
under this Directive are without prejudice to Directi2€44/30/EU and
2014/35/EU of the European Parliament and of the Council, and
Directive2014/53/EU.

1 Directive 2014/30/EU of the European Parliament and of the Council of 26 Februar

2014 on the harmonisation of the laws of the Member States relating to
electromagnetic compatibility (OJ L 96, 29.3.2014, p. 79).

2014 on the harmonisation of the lagfghe Member States relating to the making

Directive 2014/35/EU of the European Parliament and of the Council of 26 February

available on the market of electrical equipment designed for use within certain voltage

limits (OJ L 96, 29.3.2014, p. 357).
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(94)

Providers of public electronic communications networks or publicly available
electronic ommunications services, or of both, should be required to take measures
to safeguard the security of their networks and services, respectindlyo prevent

or minimise the impact of security incidentslaving regard to the state of the art,

those meases should ensure a level of security of networks and services appropriate
to the risks posed. Security measures should take into account, as a minimum, all the
relevant aspects of the following elements: as regards security of networks and
facilities: physcal and environmental security, security of supply, access control to
networks and integrity of networks; as regards handling of security incidents:
handling procedures, security incident detection capability, security incident
reporting and communicatipas regards business continuity management: service
continuity strategy and contingency plans, disaster recovery capabilities; as regards
monitoring, auditing and testing: monitoring and logging policies, exercise
contingency plans, network and servicgtitey, security assessments and compliance

monitoring; and compliance with international standards.
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(95) Given the growing importance of numhbadependent interpersonal communications
services, it is necessary to ensure that they are also subjectdpragiprsecurity
requirements in accordance with their specific nature and economic importance.
Providers of such services should tlalsoensure a level of securigppropriate to
therisk posedJ. Given that providers of numberdependent interpersonal
communications services normally do not exercise actual control over the
transmission of signals over networks, the degree of risk for such services can be
considered in some respects to be lower than for traditional electronic
communications services. &tefore, where justified on the basis of the actual
assessment of the security risks involved nleasures taken bgroviders of
numberindependent interpersonal communications services should be lightes.
same approach should apphytatis mutandiso interpersonal communications
services which make use of numbers and which do not exercise actual control over

signal transmission.
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(96) Providers of publicelectroniccommunications networks or of publicly available
electronic communications servicehiould inform users of particular and
significant security threats and of measures they can take to protect the security of
their communications, for instance by using specific types of software or
encryption technologies. The requirement to inform usefssach threats should
not discharge a service provider from the obligation to take, at its own expense,
appropriate and immediate measures to remedy any security threats and restore
the normal security level of the service. The provision of such informadout
security threats to the user should be free of charge.

(97) In order to safeguard security of networks and services, and without prejudice to
the Member States' powers to ensure the protection of their essential security
interests and public secusy, and to permit the investigation, detection and
prosecution of criminal offences, the use of encryption for example,-e;énd
where appropriate, should be promoted and, where necessary, encryption should
be mandatory in accordance with the principle$ security and privacy by default

and by design.
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(98)

Competent authorities should ensure that the integrity and availability of public
electronic communications networks are maintained. The European Union Agency
for Network and Information Security ("EBIA") should contribute to an enhanced

level of security of electronic communications by, inter alia, providing expertise and
advice, and promoting the exchange of best practices. The competent authorities
should have the necessary means to perform thges] including powers to request
the information necessary to assess the level of security of networks or services.
They should also have the power to request comprehensive and reliable data about
actual security incidents that have had a significanactpn the operation of

networks or services. They should, where necessary, be assisted by Computer
Security Incident Response Teams ('CSIRTS') established by Directive

(EU) 2016/1148f the European Parliament and of the Codnbil particular,

CSIRTs m& be required to provide competent authorities with information about
risks and security incidents affecting public electronic communications networks and
publicly available electronic communications services, and recommend ways to

address them.

1

Directive (EU) 2016/1148 of the European Parliament and of the Council of
6 July2016concerning measures for a high common level of security of network and
information systems across the Union (0194, 19.7.2016, ).
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(99) Where the provision of electronic communications relies on public resources the use
of which is subject to specific authorisation, Member States should be able to grant
the authority competent for issuance thereof the right to impose fees to ensure
optimal useof thoseresourcesin accordance with the procedures envisaged in this
DirectiveU. In line with the casdaw of the Court of Justice, Member States cannot
levy any charges or fees in relation to the provision of networks and electronic
communications seices other than those provided for by this Directive. In that
regard, Member States should have a consistent approach in establishing those
charges or fees in order not to provide an undue financial burden linked to the
general authorisation procedurerights of use foproviders ofelectronic

communications networks and services.
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(100) To ensure optimal use of resources, fees should reflect the economic and technical
situation of the market concerned as well as any other significant tetymining
their value. At the same time, fees should be set in a mannenthaes efficient
assignment and use of radio spectruifhis Directive is without prejudice to the
purpose for which fees for rights of use and rights to install facilities are employed. |
should be possible, for example, to use such fees to finance activities of national
regulatory and other competent authorities that cannot be covered by administrative
charges. Where, in the case of competitive or comparative selection procedures, fees
for rights of use for radio spectrum consist entirely or partly of eoffiremount,
payment arrangements should ensure that such fees do not in practice lead to
selection on the basis of criteria unrelated to the objective of ensuring optimal use of
radiospectrum. The Commission should be able to publish, on a regular basis,
benchmark studies and, as appropriate, other guidance with regard to best practices
for the assignment of radio spectrum, the assignmemirabering resourcesr the

granting of righs of way.
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(101) Fees imposed on undertakings foights of use for radio spectrum can influence
decisions about whether to seek such rights and put into use radio spectrum
resourcesWith a view toensuring optimal usef radio spectrum Member States
shauld thereforeset reserve prices in a way that leads to the efficient assignment of
those rights irrespective of the type of selection procedure ustber States
could also take into account possibtests associated with the fulfilment of
authorisatio conditions imposed to further policy objectivwésin doing so, regard
should also be had to the competitive situation of the market conagechading the
possible alternative uses of the resources

(102) Optimal use of radio spectrum resources dependbe availability of appropriate
networks and associated facilities. In that regiteinber States should aim to
ensure that, where national regulatory or other competent authorities appds
for rights of use for radio spectrum and for rights toalh$acilities, theytake into
consideration the need to facilitate continuous infrastructure development with a
view to achieving the most efficient use of the resources. Member States séekild
to ensure the application, to the best extent possiblgredngements for the
payment of the fees for rights of use for radio spectrum linked with the actual
availability of the resource in a manner teapportsthe investments necessary to
promote suclinfrastructure developmenand the provision of relatedesvices The
paymentarrangements should be specified in an objective, transparent, proportionate
and nordiscriminatory manner before opening procedures for the granting of rights

of use for radio spectrum.
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(103) It should be ensured that proceduegsst for the granting of rights to install facilities
that are timely, nofliscriminatory and transparent, in order to guarantee the
conditions for fair and effective competition. This Directive is without prejudice to
national provisions governing themwpriation or use of property, the normal
exercise of property rights, the normal use of the public domain, or to the principle of
neutrality with regard to the rules in Member States governing the system of property

ownership.

(104) Permits issued tproviders ofelectronic communications networks and services
allowing them to gain access to public or private property are essential factors for the
establishment of electronic communications networks or new network elements.
Unnecessary complexity and delaythe procedures for granting rights of way may
therefore represent important obstacles to the development of competition.
Consequently, the acquisition of rights of way by authorised undertakings should be
simplified. Competent authorities should coaate the acquisition of rights of way,

making relevant information accessible on their websites.
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(105) Itis necessary to strengthen the powers of the Member States as regards holders of
rights of way to ensure the entry or rolit of a new network in fair, efficient and
environmentally responsible way and independently of any obligation on an
undertaking designated as having significant market power to grant access to its
electronic communications network. Improving facility sharing can lower the
environmental cost of deploying electronic communications infrastructure and serve
public health, public security and meet town and country planning objectives.
Competent authorities should be empowered to require that the undertakings which
have benefitted frm rights to install facilities on, over or under public or private
property share such facilities or property, including physicdbcation, after an
appropriate period of public consultation, during which all interested parties should
be given the opptunity to state their views, in the specific areas where such general
interest reasons impose such sharing. That can be the case for instance where the
subsaoil is highly congested or where a natural barrier needs to be crossed. Competent
authorities shouléh particular be able to impose the sharing of network elements
and associated facilities, such as ducts, conduits, masts, manholes, cabinets,
antennae, towers and other supporting constructions, buildings or entries into
buildings, and a better coordirat of civil works on environmental or other public
policy grounds. On the contrary, it should be for national regulatory authorities to
define rules for apportioning the costs of the facility or property sharing, to ensure
that there is an appropriate raw of risk for the undertakings concerned. In light of
the obligations imposed by Directi2©14/61/EU, the competent authorities, in
particular, local authorities, should also establish appropriate coordination
procedures, in cooperation with nationajukatory authorities, with respect to public
works and other appropriate public facilities or property which should be able to
include procedures that ensure that interested parties have information concerning
appropriate public facilities or property aodgoing and planned public works, that
they are notified in a timely manner of such works, and that sharing is facilitated to

the maximum extent possible.
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(106) Where mobile operators are required to share towers or masts for environmental
reasons, sucimandated sharing could lead to a reduction in the maximum
transmitted power levels allowed for each operator for reasons of public health, and
this in turn could require operators to install more transmission sites to ensure
national coverage. Competentlaarities should seek to reconcile the environmental
and public health considerations in question, taking due account of the precautionary

approach set out in Council Recommendation 1999/519/EC

1 Council Recommendation 1999/519/EC ofIl@y 1999 on the limitation of exposure
of the general public to electronraggic fields (0 Hz to 300 GHz) (0J199,
30.7.1999, p59).
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(107)

(108)

Radio spectrum is a scarce public resource with g@oitant public and market

value. It is an essential input for radhased electronic communications networks

and services and, insofar as it relates to such networks and services, should therefore
be efficiently allocated and assigned by national reguytatoother competent

authorities in accordance with harmonised objectives and principles governing their
action as well as to objective, transparent anddiscriminatory criteria, taking into
account the democratic, social, linguistic and cultural isteneelated to the use of

radio spectruntJ. Decision Nd676/2002/EC establishes a framework for

harmonisation of radio spectrum.

Radio spectrum policy activities in the Union should be without prejudice to
measures taken, at Union or national leweiccordance with Union law, to pursue
general interest objectives, in particular with regargublic governmental and
defence networkszontent regulation and audiovisual and media policies, and the
right of Member States to organise and use theiprggiectrum for public order,

public security and defence.
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(109)

Ensuringwidespreacdconnectivity in each Member State is essential for economic
and social development, participation in public life and social and territorial
cohesion. As connectivitgnd the use of electronic communications becore
integral element to European society and welfisiemnber States should strive to
ensureUnion-wide wireless broadbandoverage Such coveragshould be

achieved by relying on the imposition by Member Stategppropriate coverage
requirements, which should be adapted to each area served and limited to
proportionate burdens in order not to hinder deployment by service proviess.

the major role systems such aadio local area network¢RLANS) play in

providing high-speed wireless broadband indoors, measures should aim to ensure
the release of sufficient radio spectrum in bands which are particularly valuable
assets for the costfficient deployment of wireless networks with universal
coverage, in particur indoors. Moreover, consistent and coordinated measures
for high-quality terrestrial wireless coverage across the Union, building on best
national practices for operators' licence obligations, should aim to meet the radio
spectrum policy programme objeee that all citizens of the Union should have
access both indoors and outdoors, to the fastest broadband speeds of not less than
30 Mbps by2020, and should aim to achieve an ambitious vision for a gigabit
society in the Union. Such measures will promat@ovative digital services and
ensure longterm socioeconomic benefits. Seamless coveigbe territory as well

as connectivity across Member States should be maximised and reliable, with a view
to promoting inborder and crosborder services and ajpgations such as connected
cars and #ealth.U
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(110) The need to ensure that citizens are not exposed to electromagnetic fields at a level
harmful to public healtis imperative. Member States shoypdirsue consistency
across the Unioto address this issyéaving particular regard to the precautionary
approach taken in Recommendation 1999/519/EC, in ordeoriotowards
ensuring moreconsistent deployment conditiondember States should apply the
procedure set out in DirectiveEU) 2015/1535where relevant, with a view also to
providing transparency to stakeholders and to allow other Member States and the

Commission to react.
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(111) Radio spectrum harmonisation and coordination, and equipment regulation supported
by standardisatiorare complementary and need to be coordinated closely to meet
their joint objectives effectively, with the support of the RSPG. Coordination
between the content and timing of mandates to CEPT under Decision No
676/2002/EC and standardisation requestsatodstrdisation bodies, such as the
European Telecommunications Standards Institute, including with regard to radio
receivers parameters, should facilitate the introduction of future systems, support
radio spectrum sharing opportunities and ensure efficaeind spectrum

management.

(112) The demand for harmonised radio spectrum is not uniform in all parts of the Union.
Where there is lack of demand ft or part of a harmonised band at regional or
national level, Member States could, by way of excepatioyw an alternative use of
the bandfor example to cover lack of market supply for certain udes,as long as
such lack of demand persists and provided that the alternative use does not prejudice
the harmonised use of the band by other Member Stadethainit ceases when

demand for the harmonised use materialises.
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(113) Flexibility in radio spectrum management and access to radio spectrum has been
established through technology and servieatral authorisations to allow radio
spectrum users to chamthe best technologies and services to apply in radio
spectrum bands declared available for electronic communications services in the
relevant National Frequency Al l ocation P
principle of technology neutrality andeh pr i nci pl e of service n
administrative determination of technologies and services should apply only when
general interest objectives are at stake and should be clearly justified and subject to

regular review.

(114) Restrictions to the praiple of technology neutrality should be appropriate and
justified by the need to avoid harmful interference, for example by imposing
emission masks and power levels, to ensure the protection of public health by
limiting public exposure to electromagnefields, to ensure the proper functioning
of services through an adequate level of technical quality of service, while not
necessarily precluding the possibility of using more than one service in the same
radio spectrum band, to ensure proper sharing @b sgectrum, in particular where
its use is subject only to general authorisations, to safeguard efficient use of radio

spectrum, or to fulfil a general interest objective in accordance with Union law.
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(115)

(116)

Radio spectrum users should also be able tos#éreely the services they wish to

offer over the radio spectrum. On the other hand, measures should be allowed which
require the provision of a specific service to meet clearly defined general interest
objectives such as safety of life, the need to tensocial, regional and territorial
cohesion, or the avoidance of the inefficient use of radio spectrum to be permitted
where necessary and proportionate. Those objectives should include the promotion of
cultural and linguistic diversity and media plusati, as defined by Member States in
accordance with Union law. Except where necessary to protect safety of life or, by
way of exception, to fulfil other general interest objectives as defined by Member
States in accordance with Union law, exceptions shootdesult in certain services
having exclusive use, but should rather grant them priority so that, insofar as
possible, other services or technologies could coexist in the same radio spectrum
band. It lies within the competence of the Member States toeditsfe scope and

nature of any exception regarding the promotion of cultural and linguistic diversity

and media pluralism.

As the allocation of radio spectrum to specific technologies or services is an
exception to the principles of technology aedvice neutrality and reduces the
freedom to choose the service provided or technology used, any proposal for such

allocation should be transparent and subject to public consultation.
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(117) Where Member States decide, by way of exception, to limit tieelém to provide
electronic communications networks and services based on grounds of public policy,
public security or public health, Member States should explain the reasons for such a

limitation.

(118) Radio spectrum should be managed in a manner thatesithe avoidance of
harmful interference. The basic concept of harmful interference should therefore be
properly defined to ensure that regulatory intervention is limited to the extent
necessary to prevent such interference, having regard also to the teee into
consideration advanced methods for protection against harmful interference, with
the aim of applying those technologies aratio spectrum management methods
in order to avoid, to the extent possible, the application of themterferenceand
non-protection principle Transport has a strong crdssrder element and its
digitalisation brings challenges. Vehicles (such as metro, bus, cars, trucks, trains,) are
becoming increasingly autonomous and connected. In the inteankét, vehicles
travel beyond national borders more easily. Reliable communications, and avoiding
harmful interference, are critical for the safe and good operation of vehicles and their

on-board communications systems.
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(119) With growing radio spectrum demand and new wagyapplications and technologies
which necessitate more flexible access and use of radio spectrum, Member States
should promote the shared use of radio spectrum by determining the most
appropriate authorisation regimes for each scenario and by estaphgipropriate
and transparent rules and conditions therefor. Shared use of radio spectrum
increasingly ensures its effective and efficient use by allowing several independent
users or devices to access the same radio spectrum band under various tgaés of le
regimes in order to make additional radio spectrum resources available, raise usage
efficiency and facilitate radio spectrum access for new users. Shared use can be
based on general authorisations or liceexempt use allowing, under specific
sharingconditions, several users to access and use the same radio spectrum in
different geographic areas or at different moments in time. It can also be based on
individual rights of use under arrangements such as licensed shared access where all
users (with anxasting user and new users) agree on the terms and conditions for
shared access, under the supervision of the competent authorities, in such a way as to
ensure a minimum guaranteed radio transmission quality. When allowing shared use
under different auth@ation regimes, Member States should not set widely diverging

durations for such use under different authorisation regimes.
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(120) General authorisations for the use of radio spectrum may facilitate the most
effective use of radio spectrum and foster inragion in some cases and are pro
competitive, whereas individual rights of use for radio spectrum in other cases may
be the most appropriate authorisation regime in the presence of certain specific
circumstances. Individual rights of use should be consielér for example, when
favourable propagation characteristics of the radio spectrum or the envisaged
power level of the transmission imply that general authorisations cannot address
the interference concerns in light of the required quality of service. Trichl
measures such as solutions to improve receiver resilience might enable the use of
general authorisations or radio spectrum sharing, and possibly avoid systematic

recourse to the nofinterference and norprotection principle.

(121) In order to ensurpredictability and preserve legal certainty and investment stability,
Member States should establish, in advance, appropriate criteria to determine
compliance with the objective of efficient useratlio spectrum by the holders of the
rights when implemeing the conditions attached to individual rights of use and
general authorisations. Interested parties should be involved in the definition of such
conditions and informed, in a transparent manner, about how the fulfilment of their

obligations will be asssed.
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(122) In order to avoid the creation of barriers to market entry, namely through
anti-competitive hoarding, enforcement of conditions attached to radio spectrum
rights by Member States should be effective and all competent authorities should
participate where necessary. Enforcement conditions should include the
application of a "use it or lose it" clausen order to ensure legal certainty in
respect of the possible exposure to any penalty for failure to use radio spectrum,
thresholds of useincluding in terms of time, quantity or identity of radio
spectrum, should be established in advance. Trading and leasing of radio spectrum
should ensure the effective use by the original holder of the right.

(123) Where harmonised conditions for a radigpectrum band are established under
Decision No 676/2002/EC, competent authorities are to decide on the most
appropriate authorisation regime to be applied in that band or parts thereof.
Where all Member States are likely to face similar problems for whioyerging
solutions could fragment the internal market in equipment, and thereby delay the
rollout of 5G systems, it may be necessary for the Commission, taking utmost
account of the opinion of the RSPG, to recommend common solutions,
acknowledging technial harmonisation measures in force. This could provide a
common toolbox for Member States which they could take into account when
identifying appropriate consistent authorisation regimes to be applied to a band, or
part of a band, depending on factors suels population density, propagation
characteristics of the bands, divergence between urban and rural uses, the possible
need to protect existing services and the resulting implications for economies of

scale in manufacturing.
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(124) Network infrastructee sharing, and in some instancadio spectrum sharing, can
allow for a more efficient and effective use of radio spectrum and ensure the rapid
deployment of networks, especially in less densely populated areas. When
establishing the conditions to beaathed to rights of use for radio spectrum,
competent authorities should also consider authorising forms of sharing or
coordination between undertakings with a view to ensuring effective and efficient
use ofradio spectrum or compliance with coverage oMiigias, in accordance with

competition law principles.
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(125)

The requirement to respect the principles of technology and service neutrality in
granting rights of use, together with the possibility to transfer rights between
undertakings, underpin the freedom and means to deliver electronic communications
services tdhe public, thereby also facilitating the achievement of general interest
objectives. This Directive is without prejudice whether radio spectrum is assigned
directly to providers of electronic communications networks or services or to entities
that use thse networks or services. Such entities may be radio or television
broadcast content providers. The responsibility for compliance with the conditions
attached to the right of use for radio spectrum and the relevant conditions attached to
the general authmation should in any case lie with the undertaking to which the

right of use for radio spectrum has been granted. Certain obligations imposed on
broadcasters for the delivery of audiovisual media services may require the use of
specific criteria and prodeires for the granting eédio spectrum usage rights to

meet a specific general interest objective set out by Member States in accordance
with Union law. However, the procedure for the granting of such right should in any

event be objective, transparemdn-discriminatory and proportionate.
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(126) The casdaw of the Court of Justice requires that any national restrictions to the
rights guaranteed by Artice6 TFEU should be objectively justified and
proportionate and should not exceed thuseessaryo achieve their objectives.
Moreover,radio spectrum granted without following an open procedure should not
be used for purposes other than the general interest objective for which they were
granted. In such a case, the interested parties should belygvepportunity to
comment within a reasonable period. As part of the application procedure for
granting rights, Member States should verify whether the applicant is able to comply
with the conditions to be attached to such rights. Those conditions $feuld
reflected in eligibility criteria set out in objective, transparent, proportionate and
nontdiscriminatory terms prior to the launch of any competitive selection procedure.
For the purpose of applying such criteria, the applicant may be requested tb subm
the necessary information to prove his ability to comply with those conditions.
Where such information is not provided, the application for the right of use for radio

spectrum may be rejected.
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(127) Member States should, prior to the granting of tghtrimpose only the verification
of elements that can reasonably be demonstrated by an applicant exercising ordinary
care, taking due account of the important public and market value of radio spectrum
as a scarce public resource. This is without prejuditiee possibility for subsequent
verification of the fulfilment of eligibility criteria, for example through milestones,
where criteria could not reasonably be met initially. To preserve effective and
efficient use of radio spectrum, Member States shootdjrant rights where their
review indicates applicants' inability to comply with the conditions, without
prejudice to the possibility of facilitating tirlenited experimental use. Sufficiently
long duration of authorisations for the useario spectum should increase
investment predictability to contribute to faster network-ooit and better services,
as well as stability to suppaddio spectrum trading and leasing. Unless usedio
spectrum is authorised for an unlimited period, such a daratiould both take
account of the objectives pursued and be sufficient to facilitate recoupment of the
investments made. While a longer duration can ensure investment predictability,
measures to ensure effective and efficient use of radio spectrum ssthehpower of
the competent authority to amend or withdraw the right in the case of non
compliance with the conditions attached to the rights of use, or the facilitation of
radio spectrum tradability and leasing, will serve to prevent inappropriate
accumiation of radio spectrum and support gredexibility in distributingradio
spectrunresources Greater recourse to annualised fees is also a means to ensure a

continuous assessment of the use ofalaéo spectrum by the holder of the right.
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(128) Corsidering the importance of technical innovation, Member States should be able to
provide for rights to useadio spectrum for experimental purposes, subject to
specific restrictions and conditions strictly justified by the experimental nature of

such righs.

(129) In deciding whether to renew already granted rights of use for harmonised radio
spectrum, competent authorities should take into account the extent to which renewal
would further the objectives of the regulatory framework and other objectives und
Union and national law. Any such decision should be subject to an open, non
discriminatory and transparent procedure and based on a review of how the
conditions attached to the rights concerned have been fulfilled. When assessing the
need to renew rightof use, Member States should weigh the competitive impact of
renewingassigned rights against the promotion of more efficient exploitation or of
innovative new uses that might result if the band were opened to new users.
Competent authorities should beleto make their determination in this regard by
allowing for only a limitedduration for renewalin order to prevent severe
disruption of established use. While decisions on whethen@nrights assigned
prior to the applicability of this Directive shld respect any rules already applicable,
Member States should also ensure that they do not prejudice the objectives of this

Directive.

(130) When renewing existing rights of use for harmonised radio spectrum, Member States
should, together with the asse®ent of the need to renew the right, review the fees
attached thereto with a view to ensuring that those fees continue to promote optimal
use, taking account, inter alia, of market developments and technological evolution.
For reasons of legal certaintyjs appropriate for any adjustments to the existing
fees to be based on the same principles as those applicable to the award of new rights

of use.
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(131)

(132)

Effective management of radio spectrum can be ensured by facilitating the continued
efficient use ofadio spectrum that has already been assigned. In order to ensure
legal certainty to holders of the rights, the possibility of renewal of rights of use
should be considered within an appropriate 8pan prior to the expiry of the rights
concernedfor example, where rights have been assigned 1&ryears or more, at

least two years before expiry of those rights, unless the possibility of renewal was
explicitly excluded at the time of assignment of the righits the interest of

continuous resource managent, competent authorities should be able to undertake
such consideration at their own initiative as well as in response to a request from the
assignee. The renewal of the right to use should not be granted contrary to the will of

the assignee.

Trarsfer of rights of use fatadio spectrum can be an effective means of increasing

the efficient use of spectrum. For the sake of flexibility and efficiency, and to allow
valuation ofradio spectrum by the market, Member States should by default allow
radio spectrum users to transfer or lease their rights of use for radio spectrum to third
parties following a simple procedure and subject to the conditions attached to such
rights and to competition rules, under the supervision of the national regulatory
authaities responsible. In order to facilitate such transfers or leases, provided that
technical implementing measures adopted under Decision No 676/2002/EC are
respected, Member States should also consider requests t@tiavgectrum

rights partitioned odisaggregated and conditions for use reviewed.
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(133)

Measures taken specifically to promote competition when granting or renewing
rights of use for radio spectrum should be decided by national regudetdyther
competentuthorities, which have the eessary economic, technical and market
knowledge Radiospectrum assignment conditions can influence the competitive
situation in electronic communications markets and conditions for entry. Limited
access to radio spectrum, in particular wheahio spectrum is scarce, can create a
barrier to entry or hamper investment, network-oit, the provision of new services

or applications, innovation and competition. New rights of use, including those
acquired through transfer or leasing, and the introductioewfflexible criteria for

radio spectrum use can also influence existing competition. Where unduly applied,
certain conditions used to promote competition, can have other effects; for example,
radio spectrum caps and reservations can create artificialitycavbolesale access
obligations can unduly constrain business models in the absence of market power,
and limits on transfers can impede the development of secondary markets. Therefore,
a consistent and objective competition test for the imposition of sueditions is
necessary and should be applied consistently. The use of such measures should
therefore be based on a thorough and objective assessment, by national regulatory
and other competerauthorities, of the market and the competitive conditions
thereof National competent authorities should, however, always ensure the
effective and efficient use of radio spectrum and avoid distortion of competition
through anti-competitive hoarding
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(134) Building on opinions from the RSPG, the adoption of a comdeadline for
allowing the use of a radio spectrum band which has been harmonised under
Decision No 676/2002/EC can be necessary to avoid-barster interference and
beneficial to ensure release of the full benefits of the related technical harmanisatio
measures for equipment markets and for the deployment of very high capacity
networks and service8llowing the use of aadio spectrunband entails assigning
radio spectrum under a general authorisation regime or individual rights of use in
order to pemit the use of radio spectrum as soon as the assignment process is
completed. In order to assigradio spectrunbands, it might be necessary to release
a band occupied by other users and to compensate themplementation of a
common deadline for allowinghe use of harmonised bands for electronic
communications services, including for 5G, might however be affected in a
particular Member State by problems relating to unresolved crbesder
coordination issues between Member States or with third countteshe
complexity of ensuring the technical migration of existing users of a band; a
restriction to the use of the band based on a general interest objective, to the
safeguarding of national security and defence or to force majeure. In any case,
Member Stées should take all measures to reduce any delay to the minimum in
terms of geographical coverage, timing and radio spectrum range. Moreover,
Member States should be able, where appropriate in light of their assessment of
the relevant circumstances, to ragst the Union to provide legal, political and
technical support to resolve radio spectrum coordination issues with countries
neighbouring the Union, including candidate and acceding countries, in such a
way that the Member States concerned can observi ti#igations under Union

law.
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(135) In order to ensure increased coordinated availabilities of radio spectrun2@30
to achieve very high speed fixed and wireless networks in the context of 5G, the
3.4-3.8GHz and the24.2527.5GHz bands have beenedtified by the RSPG as
priority bands suitable to fulfil the objectives of the 5G Action Plan2820. The
40.543.5GHz and66-71 GHz bands have also been identified for further study. It
is therefore necessary to ensure that,3yDecember2020, the 3#1-3.8 GHz and
the 24.2527.5GHz bands or parts thereof are available for terrestrial systems
capable of providing wireless broadband services under harmonised conditions
established by technical implementing measures adopted in accordance with
Article 4 of Decision No 676/2002/EC, complementing Decision (E2017/899 of
the European Parliament and of the Counéilas those bands have specific
gualities, in terms of coverage and data capacity, which allow them to be combined
appropriately to meet 5G requineents. Member States could, however, be affected
by interference likely to arise from third countries which, in accordance with the
ITU Radio Regulations, have identified those bands for services other than
international mobile telecommunications. This nfig have an effect on the
obligation to meet a common implementation date. Future use of th&2&z band
for 5G terrestrial wireless services is likely, inter alia, to target urban areas and
sub-urban hotspot areas, while some deployment can be foreseergaiwajor
roads and railway tracks in rural areas. This provides the opportunity to use the
26 GHz band for services other than 5G wireless outside those geographic areas,
for example, for business specific communications or indoor use, and therefore
allowsMember States to designate and make that band available on a non

exclusive basis.

1 Decision (EU) 2017/899 of the European Parliament and of the Council of 17 May
2017 on the use of the 470 MHz frequency band in the Union (OJ L 138,
25.5.2017, p. 131).
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(136)

Where demand faa radio spectrum band exceeds the availability and, as a result, a
Member State concludes that the rights of use for radio spectrum is to be limited,
appropriate and transparent procedures should apply for the granting of such rights to
avoid any discrimination and optimise the use of the scarce resource. Such limitation
should be justified, proportionate and based on a thorough assessment of market
conditions, giving due weight to the overall benefits for users and to national and
internal market objectives. The objectives governing any limitation procedure should
be clearly established in advance. When considering the most appropriate selection
procedire, and in accordance with coordination measures taken at Union level,
Member States should, in a timely and transparent manner, consult all interested
parties onthe justification, objectives and conditions of the procedure. Member
States should be abie use, inter alia, competitive or comparative selection
procedures for the assignment of radio spectrum ouwibering resourcesvith
exceptional economic value. In administering such schernegetentuthorities

should take into account the objectiwéghis Directive. If a Member State finds that

further rights can be made available in a band, it should start the process therefor.
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(137) Massive growth in radio spectrum demand, and inweat demand for wireless
broadband capacity, calls for solutgallowing alternative, complementary,
spectrally efficient access solutions, including{pawer wireless access systems
with a smaHlarea operating range, such as RLANs and networks eptomer smaH
size cellular access points. Such complementaryesseccess systems, in
particular publicly accessible RLAN access points, increase access to the internet for
endusers and mobile traffic ofbading for mobile operators. RLANsS use
harmonised radio spectrum without requiring an individual authorisatiarright of
use forradio spectrum. To date, most RLAN access points are used by private users
as local wireless extension of their fixed broadband connectiorugard, within the
limits of their own internet subscription, should not be prevented $ltaning access
to their RLAN with others, in order to increase the number of available access points,
in particular, in densely populated areas, maximise wireless data capacity through
radio spectrum reise and create a cesffective complementary wireledroadband
infrastructure accessible to other amkrs. Therefore, unnecessary restrictions to the

deployment and interlinkage of RLAN access points should also be removed.
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(138) Public authorities or public service providers that use RLANS in themiges

for their personnel, visitors or clients, for example to facilitate access to e
Government services or for information on public transport or road traffic
management, could also provide access to such access points for general use by
citizens as aancillary service to services they offer to the public on such premises,
to the extent allowed by competition and public procurement rules. Moreover, the
provider of such local access to electronic communications networks within or
around a private propigror a limited public area on a n@emmercial basis or as an
ancillary service to another activity that is not dependent on such access, such as
RLAN hotspots made available to customers of other commercial activities or to the
general public in that age can be subject to compliance with general authorisations
for rights of use for radio spectrum but should not be subject to any conditions or
requirements attached to general authorisations applicable to providers of public
electronic communications netvks or services or to obligations regarding-esdrs

or interconnection. However, such a provider should remain subject to the liability
rules set out iirective 2000/31/ECof the European Parliament and of the

Councif. Further technologies, suchlagi, are emerging and will complement
current radio spectrum capabilities of RLANs and wireless access point to include
optical visible lightbased access points and lead to hybrid local area networks

allowing optical wireless communication.

! Directive 2000/32EC of the European Parliament and of the Council hir& 2000
on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic commerce) (O8L
17.7.2000, pl).
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(139) Sincelow power smalarea wireless access poirgsch as femtocells, picocells,
metrocells or microcells, can beery small and make use of unobtrusive equipment
similar to that of domestic RLAN routershich do not require any permits beyond
thosenecessaryor the use of radio spectrunand considering the positive impact
of such access points on the useaafio spectrum and on the development of
wireless communicationgany restriction to their deployment should be limited to
the greatest extent possiblas a result, in order to facilitate the deployment of
small-area wireless access points, and without prejudice to any applicable
requirement related to radio spectrum management, Member States should not
subject to any individual permits the deploymentsofch devices on buildings
which are not officially protected as part of a designated environment or because
of their special architectural or historical merit, except for reasons of public safety.
To that end, their characteristics, such as maximum sizejghit and emission
characteristics should be specified at Union level in a proportionate way for local
deployment antb ensure a high level of protection of public health, as laid down
in Recommendatior1999/519/EC. For the operation of smadirea wireless access
points, Article7 of Directive2014/53/EU should apply. This is without prejudice to
private property rights set out in Union or national law. The procedure for
considering permit applications should be streamlined and without prejudice to
any canmercial agreements and any administrative charge involved should be
limited to the administrative costs relating to the processing of the application. The
process of assessing a request for a permit should take as little time as possible,

and in principleno longer than four months.
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(140) Public buildings and other public infrastructure are visited and used daily by a
significant number of eneusers who need connectivity to consume eGovernment,
eTransport and other services. Other public infrastructureich as street lamps,
traffic lights, offer very valuable sites for deploying small cells, for instance, due to
their density. Without prejudice to the possibility for competent authorities to
subject the deployment of smadkea wireless access points tadividual prior
permits,operators should have the right to access to those public sites for the
purpose of adequately serving demand. Member States should therefore ensure
that such public buildings and other public infrastructure are made available on
reasonable conditions for the deployment of smedllls with a view to
complementing Directiv2014/61/EU and without prejudice to the principles set
out in this Directive. Directive2014/61/EU follows a functional approach and
imposes obligations of access physical infrastructure only when it is part of a
network and only if it is owned or used by a network operator, thereby leaving
many buildings owned or used by public authorities outside its scope. On the
contrary, a specific obligation is not necesgdor physical infrastructure, such as
ducts or poles, used for intelligent transport systems, which are owned by network
operators (providers of transport services or providers of publactronic
communications networks), and host parts of a networlygHalling within the
scope of Directive 2014/61/EU.
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(141) The provisions of this Directive as regards access and interconnection apply to public
electronic communicationsetworks. Providers of electronic communications
networks other than to the pubtio not have access or interconnection obligations
under this Directive except where, in benefiting from access to public networks, they
may be subject to conditions laid down by Member States.

(142) The term 6daccessd has a therefateenecessanygoe of me
define precisely how that term is used in this Directive, without prejudice to how it is
used in other Union measures. An operator may own the underlying network or

facilities or may rent some or all of them.

(143) In an open and copetitive market, there should be no restrictions that prevent
undertakings from negotiating access and interconnection arrangements between
themselves, in particular on crelssrder agreements, subject to the competition rules
laid down in the TFEU. In #acontext of achieving a more efficient, truly pan
European market, with effective competition, more choice and competitive services
to endusers, undertakings which receive requests for access or interconnection from
other undertakings that are subjecgémeral authorisation in order to provide
electronic communications networks or services to the public should in principle

conclude such agreements on a commercial basis, and negotiate in good faith.
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(144) In markets where there continue to be largesdgfiices in negotiating power between
undertakings, and where some undertakings rely on infrastructure provided by others
for delivery of their services, it is appropriate to establish a regulatory framework to
ensure that the market functions effectiv@gtional regulatory authorities should
have the power to secure, where commercial negotiation fails, adequate access and
interconnection and interoperability of services in the interest elisacs. In
particular, they can ensure ettdend connectivity ¥ imposing proportionate
obligations on undertakings that are subject to the general authorisation and that
control access to engsers. Control of means of access may entail ownership or
control of the physical link to the engser (either fixed or mobijeor the ability to
change or withdraw the national number or numbers needed to accessuzersnd
network termination point. This would be the case for example if network operators
were to restrict unreasonably easer choice for access to internettpts and

services.
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(145)

(146)

(147)

In light of the principle of nomiscrimination, national regulatory authorities should
ensure that all undertakings, irrespective of their size and business model, whether
vertically integrated or separated, can interconneceasonable terms and

conditions, with a view to providing eftd-end connectivity and access to the

internet.

National legal or administrative measures that link the terms and conditions for
access or interconnection to the activities of the padlisg interconnection, and
specifically to the degree of its investment in network infrastructure, and not to the
interconnection or access services provided, may cause market distortion and may

therefore not be compatible with competition rules.

Network operators who control access to their own customers do so on the basis of
unigue numbers or addresses from a published numbering or addressing range. Other
network operators need to be able to deliver traffic to those customers, and so need to
be ablego interconnect directly or indirectly to each other. It is therefore appropriate

to lay down rights and obligations to negotiate interconnection.
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(148)

(149)

Interoperability is of benefit to engsers and is an important aim of that regulatory
framework. Enouraging interoperability is one of the objectives for national
regulatoryand other competent authoritiegs set out in that framework. That
framework also provides for the Commission to publish a list of standards or
specifications covering the provisiof services, technical interfaces or network
functions, as the basis for encouraging harmonisation in electronic communications.
Member States should encourage the use of published standards or specifications to
the extent strictly necessary to ensurerioperability of services and to improve

freedom of choice for users.

Currently both endo-end connectivity and access to emergency services depend on
endusersusing numberbased interpersonal communications services. Future
technological developnmés or an increased use of numbetependent interpersonal
communications services could entail a lack of sufficient interoperability between
communications services. As a consequence, significant barriers to market entry and
obstacles to further onwardriovation could emerge and appreciably threbken

effective eneto-end connectivity between enusersy.
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(150)

Where such interoperability issues arise, the Commission should be able to request a
BEREC report which should provide a factual assessment of the market situation at
Union and Member State levdlaking utmost accounbf the BEREC report and

other availake evidence and taking into account the effects on the internal market,
the Commission should decide whether there is a need for regulatory intervention by
national regulatorpr other competent authoritiedf the Commission considers that
such regulatoryntervention should be considered by national regulaiother
competent authoritiesit should be able to adopt implementing measures specifying
the nature and scope of possible regulatory interventionsitiognal regulatory or

other competent authaties, including in particulaobligations to publish and allow

the use, modification and redistribution of relevant information by the authorities

and other providers andheasures to impose the mandatory use of standards or
specifications on all or spemfproviders.
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(151) National regulatoryr other competenauthorities should assess, in light of the
specific national circumstances, whether any intervention is necessary and justified
to ensure entb-endconnectivityl, and if so, impose proportioteaobligations, in
accordance with the Commiosthosegprovidersofmpl|l e me
numberindependent interpersonal communications services with a significant
level of coverage and userptake. The term significant should be interpreted in
the sense that the geographic coverage and the number ofusaas of the
provider concerned represent a critical mass with a view to achieving the goal of
ensuring endto-end connectivity between endsers. Providers with a limited
number of endusers or Imited geographic coverage which would contribute only
marginally to achieving that goal, should normally not be subject to such

interoperability obligations
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(152) In situations where undertakings are deprived of access to viable alternatives to non
replicablewiring, cables and associated facilities inside buildingsugr to the first
concentration ordistributionpoint and in order to promote competitive outcomes
in the interest of enelisers national regulatory authorities should be empowered to
imposeaccess obligations on all undertakingsespective ofa designation as having
significantU’ market power. In that regard, national regulatory authorities should take
into consideration all technical and economic barriers to future replication of
networks However, as such obligations can in certain cases be intrusive, can
undermine incentives for investments, and can have the effect of strengthening the
position of dominant players, they should be imposed only where justified and
proportionate to achievig sustainable competition in the relevant markethe
mere fact that more than one such infrastructure already exists should not necessarily
be interpreted as showing that its assets are replidhbkcessary in combination
with such access obligationsindertakings should also be able to rely on the
obligations to provide access to physical infrastructure on the basis of
Directive2014/61/EU. Any obligations imposed by the national regulatory
authority under this Directiveand decisions taken by otheompetent authorities
under Directive 2014/61/EU to ensure access tebinlding physical infrastructure

or to physical infrastructure up to the access point should be consistent.
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(153) National regulatory authorities should be able, to the extent necesda impose
obligations on undertakings to provide access to the facilities referred to in an
annex to this Directive, namely application programming interfaces (APIs) and
electronic programme guides (EPGSs), to ensure not only accessibility foriessils
to digital radio and television broadcast services but also to related complementary
services. Such complementary services should be able to include programme
related services which are specifically designed to improve accessibility for end

users with diabilities, and programme related connected television services.

(154) It is important that when national regulatory authorities assess the concentration
or distribution point up to which they intend to impose access, they choose a point
in accordance witn BEREC guidelines. Selecting a point nearer to enders will
be more beneficial to infrastructure competition and the rollit of very high
capacity networks. In this way the national regulatory authority should first
consider choosing a point in a buildgnor just outside a buildinglt could be
justified to extend access obligations to wiring and cables beyond the first
concentration or distribution point Uwhi |
close as possible to enserscapable of hosting a sufficient number of endsers,
where it is demonstrated that replicatfanes high and nortransitory physical or
economic barriers, leading to important competition problems or market failures at
the retail level to the detrimentf@nd-users. The assessment of the replicability of
network elements requires a market review which is different from an analysis
assessing significant market power, and so the national regulatory authority does
not need to establish significant market pemin order to impose these obligations.
On the other hand, such review requires a sufficient economic assessment of
market conditions, to establish whether the criteria necessary to impose obligations
beyond the first concentration or distribution point@ met. Such extended access
obligations are more likely to be necessary in geographical areas where the
business case for alternative infrastructure rollout is more risky, for example
because of low population density or because of the limited numberudfim
dwelling buildings. Conversely, a high concentration of households might indicate
that the imposition of such obligations is unnecessary. National regulatory

authorities should also consider whether such obligations have the potential to
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strengthen tte position ofundertakings designated as havangnificant market

power. National regulatory authorities should be able to impose access to active or
virtual network elements used for service provision on such infrastructure if access
to passive elementsould be economically inefficient or physically impracticable,
and if the national regulatory authority considers that, absent such an

intervention, the purpose of the access obligation would be circumvented. In order
to enhance consistent regulatory praoe across the Union, the Commission

should be able to require the national regulatory authority to withdraw its draft
measures extending access obligations beyond the first concentration or
distribution point, where BEREC shares the Commission's seriooslts as to the
compatibility of the draft measure with Union law and in particular the regulatory

objectives of this Directive.
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(155) In such cases, in order to comply with the principle of proportionality, it can be
appropriate for national regulatoaythorities to exclude certain categories of owners
or undertakings, or both, from obligations going beyond thedinstentration or
distribution point, which should be determined by national regulatory authorities,
on the grounds that an access oblmatiot based on an undertaking's designation as
having significant market power would risk compromising their business case for
recently deployed network elemeritsparticular by small local projects
Wholesaleonly undertakings should not be subjecstach access obligations if they
offer an effective alternative access on a commercial basis to a very high capacity
network on fair, non-discriminatory and reasonable terms and conditions,
including as regards price. It should be possible to extend thanaption to other
providers on the same terms. The exemption may not be appropriate for providers
that are in receipt of public funding
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(156) Sharing of passiv¥ infrastructure used in the provision of wireless electronic
communications servicé$in compliance with competition law principles can be
particularly useful to maximise very high capacity connectivity throughout the
Union, especially in less dense areas where replication is impracticable anseesnd
risk being deprived of such connectivityational regulatoryr other competent
authorities should, by way of exception, be able to impose such shhoing
localised roaming access, in accordance with Union latwatfpossibility has been
clearly established in the original conditions for tlgganting of the right of use
andthey demonstrate the benefits of such sharnrtgrms of overcoming
insurmountable economic or physical obstacles and access to networks or services
is therefore severely deficient or abseand taking into account sevkfactors,
including in particular the neddr coverage along major transport paths, choice
and a higher quality of service for endsers as well as the ne¢d maintain
infrastructure roHout incentivesin circumstances where there is no access by-end
users, and sharing of passive infrastructure alone does not suffice to address the
situation, the national regulatory authorities should be able to impose obligations
on the sharing of active infrastructure. In so doing, national regulatory or other
compeent authorities retain the flexibility to choose the most appropriate sharing
or access obligation which should be proportionate and justified based on the

nature of the problem identified
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(157) While it is appropriate in some circumstances for a natiygulatoryor other
competentuthority to impose obligations on undertakings irrespective of a
designation of significant market power in order to achieve goals such-tend
connectivity or interoperability of services, it is necessary to ertsatesuch
obligations are imposed in accordance with the regulatory framework and, in
particular, its notification procedureSuch obligations should be imposed only
where justified in order to secure the objectives of this Directive, and where they
are dbjectively justified, transparent, proportionate and natscriminatory for the
purpose of promoting efficiency, sustainable competition, efficient investment and
innovation, and giving the maximum benefit to endsers, and imposed in

accordance with theelevant notification procedures.
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(158) In order to overcome insurmountable economic or physical obstacles for providing
endusers with services or networks which rely on the use of radio spectrum and
where mobile coverage gaps persist, their closing meyuire the access and
sharing of passive infrastructure, or, where this is not sufficient, the sharing of
active infrastructure, or localised roaming access agreements. Without prejudice to
sharing obligations attached to the rights of use on the basistbkr provisions of
this Directive, and in particular measures to promote competition, where national
regulatory or other competent authorities intend to take measures to impose the
sharing of passive infrastructure, or when passive access and sharingaire
sufficient, active infrastructure sharing or localised roaming access agreements,
they may, however, also be called to consider the possible risk for market

participants in underserved areas.
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(159) Competition rules alone may not always be sufficiergnsure cultural diversity and
media pluralism in the area of digital television. Technological and market
developments make it necessary to review obligations to provide conditional access
on fair, reasonable and naliscriminatory terms on a regulardis Uby a Member
State for its national markél, in particular to determine whether it is justified to
extend obligations to EPGs and APIs, to the extent necessary to ensure accessibility
for endusers to specified digital broadcasting services. MemtagesSshould be
able to specify the digital broadcasting services to which access serglis to be
ensured by any legislative, regulatory or administrative means that they consider to

be necessary.

(160) Member States should also be able to permit tiaional regulatory authority to
review obligations in relation to conditional access to digital broadcasting services in
order to assess through a market analysis whether to withdraw or amend conditions
for undertakings that do not have significant kefaipower on the relevant market.
Such a withdrawal or amendment should not adversely affect access-isegado

such services or the prospects for effective competition.
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(161) There is a need fax anteobligations in certain circumstances in ortteensure the
development of a competitive market, the conditions of which favour the deployment
and takeup of very high capacitgetworks and servicesnd the maximisation of
enduser benefits. The definition of significant market power used in thecie is
equivalent to the concept of dominance as defined in thel@asef the Court of

Justice.

(162) Two or more undertakings can be found to enjoy a joint dominant position not only
where there exist structural or other links between them but &leevhe structure
of the relevant market is conducive to coordinated effects, that is, it encourages

parallel or aligned anttompetitive behaviour on the market.
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(163)

It is essential thagx anteregulatory obligations should be imposed on a wholesale
market only where there are one or more undertakings with significant market power,
with a view to ensuring sustainable competitidand where Union and national
competition law remedies are notfstient to address the problem. The Commission
has drawn up guidelines at Union level in accordance with the principles of
competition law for national regulatory authorities to follow in assessing whether
competition is effective in a given market andgsessing significant market power.
National regulatory authorities should analyse whether a given product or service
market is effectively competitive in a given geographical area, which could be the
whole or a part of the territory of the Member Statecawned or neighbouring parts

of territories of Member States considered together. An analysis of effective
competition should include an analysis as to whether the market is prospectively
competitive, and thus whether any lack of effective competitidnrable. Those
guidelines should also address the issue of newly emerging markets, where de facto
the market leader is likely to have a substantial market share but should not be
subjected to inappropriate obligations. The Commission should review thedigesd
regularly, in particular on the occasion of a review of the existing law, taking into
account the caslaw of the Court of Justice, economic thinking and actual market
experience and with a view to ensuring that they remain appropriate in a rapidly
developing market. National regulatory authorities will need to cooperate with each
other where the relevant market is found to be transnational.
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(164) In determining whether an undertaking has significant market power in a specific
market, national regatory authorities should act in accordance with Union law and
take utmost account of the Commission guidelines on market analysis and the

assessment of significant market power.

(165) National regulatory authorities should define relevant geographic markéin
their territory taking into utmost account the Commission Recommendation on
relevant product and service markets (the 'Recommendation’) adopted pursuant to
this Directive and taking into account national and local circumstances. Therefore,
nationa regulatory authorities should at least analyse the markets that are contained
in the Recommendation, including those markets that are listed but no longer
regulated in the specific national or local context. National regulatory authorities
should also aalyse markets that are not contained in that Recommendation, but that
are regulated within the territory of their jurisdiction on the basis of previous market
analyses, or other markets, if they have sufficient grounds to consider that the three

criteria provided in this Directive are met.
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(166)

Transnational markets can be defined when it is justified by the geographic market
definition, taking into account all suppsyde and demanside factors in accordance

with competition law principles. BEREC is theost appropriate body to undertake

such analysis, benefiting from the extensive collective experience of national
regulatory authorities when defining markets on a national Islagional

circumstances should be taken into account when an analysis of il

transnational markets is undertakerif transnational markets are defined and

warrant regulatory intervention, concerned national regulatory authorities should
cooperate to identify the appropriate regulatory response, including in the process of
natification to the Commission. They can also cooperate in the same manner where
transnational markets are not identified but on their territories market conditions are
sufficiently homogeneous to benefit from a coordinated regulatory approach, such as
for example in terms of similar costs, market structures or operators, or in the case of

transnational or comparable eager demand.
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(167) In some circumstances geographic markets are defined as nationanatisulal,
for example due to the national or &aature of network roibut which determines
the boundaries of undertakings' potential market power in respect of wholesale
supply, but there is still a significant transnational demand from one or more
categories of endsers. That can in particular thee case for demand from business
endusers with multisite facility operations in different Member States. If that
transnational demand is not sufficiently met by suppliers, for example if they are
fragmented along national borders or locally, a poteimtiatnal market barrier
arises. Therefore, BEREC should be empowered to provide guidelines to national
regulatory authorities on common regulatory approaches to ensure that transnational
demand can be met in a satisfactory wagyiding a basis for the iteroperability
of wholesale access products across the Union padnitting efficiencies and
economies of scale despite the fragmented supply side. BEREC's guidelines should
shape the choices of national regulatory authorities in pursuing the internat mark
objective when imposing regulatory obligations on undertakings designated as
having significant market power at national lewlile providing guidance for the
harmonisation oftechnical specifications of wholesale access products capable of

meetingsudh identifiedtransnational demanih the interest of the internal market
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(168) The objective of angx anteregulatory intervention is ultimately to produce benefits
for endusers in terms of price, quality and choice by making retail markets
effectively competitive on a sustainable basis. It is likely that national regulatory
authorities will gradually be abte find many retail markets to be competitive even
in the absence of wholesale regulation, especially taking into account expected

improvements in innovation and competition.

(169) For national regulatory authorities, the starting point for the idertidicaf
wholesale markets susceptiblestoanteregulation is the analysis of corresponding
retail markets. The analysis of effective competition at the retail and at the wholesale
level is conducted from a forwatdoking perspective over a given timerizon, and
is guided by competition law, including, as appropriate, the relevant case law of the
Court of Justice. If it is concluded that a retail market would be effectively
competitive in the absence @t antewholesale regulation on the corresponding
relevant markets, this should lead the national regulatory authority to conclude that

regulation is no longer needed at the relevant wholesale level.
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(170)

During the gradual transition to deregulated markets, commercial agreements
including for co-invedment and accesBetween operators will gradually become

more common, and if they are sustainable and improve competitive dynamics, they
can contribute to the conclusion that a particular wholesale market does not warrant
ex anteregulation. A similar logi would apply in reverse, to the unforeseeable
termination of commercial agreements on a deregulated market. The analysis of such
agreements should take into account that the prospect of regulation can be a motive
for network owners to enter into commefaiagotiations. With a view to ensuring
adequate consideration of the impact of regulation imposed on related markets when
determining whether a given market warraatsanteregulation, national regulatory
authorities should ensure markets are analysadonsistent manner and where

possible, at the same time or as close as possible to each other in time.
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(171)

When assessing wholesale regulation to solve problems at the retail level, national
regulatory authorities should take into account the fattsiageral wholesale

markets can provide wholesale upstream inputs for a particular retail market, and,
conversely, that a single wholesale market can provide wholesale upstream inputs for
a variety of retail markets. Furthermore, competitive dynamicgartecular market

can be influenced by markets that are contiguous but not in a vertical relationship,
such as can be the case between certain fixed and mobile markets. National
regulatory authorities should conduct that assessment for each individuatalbol
market considered for regulation, starting with remedies for access to civil
infrastructure, as such remedies are usually conducive to more sustainable
competition including infrastructure competition, and thereafter analysing any
wholesale marketsonisidered susceptible &x anteregulation in order of their likely
suitability to address identified competition problems at retail level. When deciding
on the specific remedy to be imposed, national regulatory authorities should assess
its technical feaibility and carry out a codienefit analysis, having regard to its
degree of suitability to address the identified competition problems at retajl level
and enabling competition based on differentiation and technology neutrality
National regulatory authrities should consider the consequences of imposing any
specific remedy which, if feasible only on certain network topologies, could
constitute a disincentive for the deployment of very high capacity networks in the
interest of endisers.

AM\P8_AMA(2017)0318(00D02) EN.docx118558 PE524.212/01-00

EN



EN

(172)

Without prejudice to the principle of technology neutrality, the national regulatory
authorities should provide incentives through the remedies imposed, and, where
possible, before the relbut of infrastructure, for the development of flexible and
open network &chitecture, which would reduce eventually the burden and
complexity of remedies imposed at a later stafjeeach stage of the assessment,
before the national regulatory authority determines whether any additiood
burdensomeremedy should be impod@n the undertaking designated as having
significant market power, it should seek to determine whether the retail market
concerned would be effectively competitiadso taking into accounany relevant
commercial arrangements or other wholesale markairistances, including other
types of regulation already in force, such as for example general access obligations to
nonreplicable assets or obligations imposed pursuant to Dire2fiiv4/61/EU, and

of any regulation already considered to be appropriatadnational regulatory
authority for an undertaking designated as having significant market pdwar.an
assessment, aiming to ensure that only the most appropriate remedies necessary to
effectively address any problems identified in the market analgse imposed,

does not preclude a national regulatory authority from finding that a mix of such
remedies together, even if of differing intensity, in line with the proportionality
principle, offers the least intrusive way of addressing the probl&wenif such
differences do not result in the definition of distinct geographic markets, they should
be able to justify differentiation in the appropriate remedies imposed in light of the

differing intensity of competitive constraints.
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(173) Ex anteregulationimposed at the wholesale level, which is in principle less intrusive
than retail regulation, is considered to be sufficient to tackle potential competition
problems on the related downstream retail market or markets. The advances in the
functioning of conpetition since the regulatory framework for electronic
communications has been in place are demonstrated by the progressive deregulation
of retail markets across the Union. Furthermore, the rules relating to the imposition
of ex anteremedies on undertalgs designated as having significant market power
should, where possible, be simplified and be made more predictable. Therefore, the
U imposition ofex anteregulatory controls based on an undertaking's designation as

having significant market power iwholesalemarkets shoulgrevail.

(174) When a national regulatory authority withdraws wholesale regulation, it should
define an appropriate notice period to ensure a sustainable transition-to a de
regulated market. In defining such a notice period, thiema regulatory authority
should take into account the existing agreements between access providers and
access seekers that have been entered into on the basis of the imposed regulatory
obligations. In particular, such agreements can provide a contreegabprotection
to access seekers for a determined period. The national regulatory authority should
also take into account the effective possibility for market participants to take up any
commercial wholesale access orinvestment offers which can Ipeesent in the
market and the need to avoid an extended period of possible regulatory arbitrage.
Transition arrangements established by the national regulatory authority should
consider the extent and timing of regulatory oversight ofegisting agreemes,

once the notice period starts.
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(175) In order to provide market players with certainty as to regulatory conditions, a time
limit for market reviews is necessary. It is important to conduct a market analysis on
a regular basis and within a reasonalpié appropriate timérame. There is a risk
that failure by a national regulatory authority to analyse a market within the time
limit jeopardises the internal market, and normal infringement proceedings do not
produce their desired effect on time. Alteraaly, the national regulatory authority
concerned should be able to request the assistance of BEREC to complete the market
analysis. Such assistance could, for example, take the form of a specific task force
composed of representatives of other natiorgulegory authorities.

(176) Due to the high level of technological innovation and highly dynamic markets in the
electronic communications sector, there is a need to adapt regulation rapidly in a
coordinated and harmonised way at Union level, as expefascehown that
divergence among the national regulatory authorities in the implementation of the

regulatory framework may create a barrier to the internal market.
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(177) However, in the interest of greater stability and predictability of regulatory measure
the maximum period allowed between market analyses should be extended from
three to five years, provided market changes in the intervening period do not require
a new analysis. In determining whether a national regulatory authority has complied
with its obligation to analyse markets and notified the corresponding draft measure at
a minimum every five years, only a notification including a new assessment of the
market definition and of significant market power will be considered to be starting a
new fiveyear market cycle. A mere notification of new or amended regulatory
remedies, imposed on the basis of a previous and unrevised market analysis will not
be considered to have satisfied that obligatidorn-compliance by a national
regulatory authority withthe obligation to conduct market analysis at regular
intervals laid down in this Directive should not be considered, in itself, to be a
ground for the invalidity or inapplicability of existing obligations imposed by that

national regulatory authority in tle market in question

AM\P8_AMA(2017)0318(00D02) EN.docx122/558 PE524.212/01-00

EN EN



(178) The imposition of a specific obligation on an undertaking designated as having
significant market power does not require an additional market analysis but rather a
justification that the obligation in question is appropriate proportionate in
relation to the nature of the problem identified on the market in question, and on the
related retail market.

(179) When assessing the proportionality of the obligations and conditions to be imposed,
national regulatory authorities shdubke into account the different competitive
conditions existing in the different areas within their Member States having regard in
particular to the results of the geographical survey conducted in accordance with this

Directive.

(180) When considering wéther to impose remedies to control prices, and if so in what
form, national regulatory authorities should seek to allow a fair return for the
investor on a particular new investment project. In particular, there are risks
associated with investment praigspecific to new access networks which support

products for which demand is uncertain at the time the investment is made.
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(181) Reviews of obligations imposed on undertakings designated as having significant
market power during the timeframe of a markealysis should allow national
regulatory authorities to take into account the impact on competitive conditions of
new developments, for instance of newly concluded voluntary agreements between
undertakings, such as access antheestment agreementsuthproviding the
flexibility which is particularly necessary in the context of longer regulatory cycles.
A similar logic should apply in the case of an unforesedatglach ortermination of
a commercial agreemerdr if such an agreement has effects digerg from the
market analysis. If theerminationof an existing agreemenccurs in a deregulated
market, it is possible that a new market analysis is requindtie absence of a
single important change in the market but in the case of dynamic marketaay
be necessary to conduct a market analysis more often than every five years, for
example not earlier than every three years as was the case until the date of
application of this Directive. Markets should be considered to be dynamic if the
technologial evolution and eneuser demand patterns are likely to evolve in such
a way that the conclusions of the analysis would be superseded within the medium
term for a significant group of geographic areas or of enders within the

geographic and product markelefined by the national regulatory authority
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(182) Transparency of terms and conditions for access and interconnection, including
prices, serve to speed up negotiation, avoid disputes and give confidence to market
players that a service is not beingyided on discriminatory terms. Openness and
transparency of technical interfaces can be particularly important in ensuring
interoperability. Where a national regulatory authority imposes obligations to make
information public, it should also be able t@sipy the manner in which the
information is to be made available, and whether it is free of charge, taking into

account the nature and purpose of the information concerned.

(183) In light of the variety of network topologies, access products and market
circumstance that have arisen si2@82, the objectives of Anndkto
Directive 2002/19/EC, concerning local loop unbundling, and access products for
providers of digital television and radio services, can be better achieved and in a
more flexible mannehy providing guidelines on the minimum criteria for a
reference offer to be developed by and periodically updated by BEREC. That Annex

should therefore be deleted.

(184) The principle of nordiscrimination ensures that undertakings with market power do
notdistort competition, in particular where they are vertically integrated
undertakings that supply services to undertakings with whom they compete on

downstream markets.
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(185) In order to address and prevent fice related discriminatory behaviour,
eguialence of inputs (Eol) is in principle the surest way of achieving effective
protection from discrimination. On the other hand, providing regulated wholesale
inputs on an Eol basis is likely to trigger higher compliance costs than other forms of
non-disciimination obligations. Those higher compliance costs should be measured
against the benefits of more vigorous competition downstream, and of the relevance
of nondiscrimination guarantees in circumstances where the undertaking designated
as having signifiant market power is not subject to direct price controls. In
particular, national regulatory authorities might consider that the provision of
wholesale inputs over new systems on an Eol basis is more likely to create sufficient
net benefits, and thus beoportionate, given the comparatively lower incremental
compliance costs to ensure that newly built systems aredfopliant. On the other
hand, national regulatory authorities should alsesider whether obligations are
proportionate for affected undertdangs, for example, by taking into account
implementation costs andeigh up possible disincentives to the deployment of new
systems, relative to more incremental upgrades, in the event that the former would be
subject to more restrictive regulatory obligas. In Member States with a high
number of smalkcaleundertakings designated as having significant market power

the imposition of Eol on each of those undertakings can be disproportionate.
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(186) Accounting separation allows internal price transterse rendered visible, and
allows national regulatory authorities to check compliance with obligations fer non
discrimination where applicable. In this regard the Commission published
Recommendatio@005/698/EC.

(187) Civil engineering assets that carshan electronic communications network are
crucial for the successful retlut of newlJ networks because of the high cost of
duplicating them, and the significant savings that can be made when they can be
reused. Therefore, in addition to the rules on physical infrastructure laid down in
Directive2014/61/EU, a specific remedy is necessarhose circumstances where
civil engineering assets are owned by an undertaking designated as having significant
market power. Where civil engineering assets exist and are reusable, the positive
effect of achieving effective access to them on theautibf competing
infrastructure is very high, and it is therefore necessary to ensure that access to such
assets can be used as a-st@hding remedy for the improvement of competitive and
deployment dynamics in any downstream market, to be considered asfessing
the need to impose any other potential remedies, and not just as an ancillary remedy
to other wholesale products or services or as a remedy limited to undertakings
availing themselves of such other wholesale products or services. Nationatlamggula
authorities should value reusable legacy civil engineering assets on the basis of the
regulatory accounting value net of the accumulated depreciation at the time of
calculation, indexed by an appropriate price index, such as the retail price indlex, an
excluding those assets which are fully depreciated, over a period of not less than

40years, but still in use.

1 Commisson RecommendatioP005/698/EC ofl9 SeptembeR005 on accounting
separation and cost accounting systemder the regulatory framework for electronic
communications (OJ L 266, 11.10.2005, p. 64).
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(188)

(189)

National regulatory authorities should, when imposing obligations for access to new
and enhanced infrastructures, ensure that accedgions reflect the circumstances
underlying the investment decision, taking into account, inter alia, theubtiosts,

the expected rate of take up of the new products and services and the expected retall
price levels. Moreover, in order to provide miéng certainty to investors, national
regulatory authorities should be able to set, if applicable, terms and conditions for
access which are consistent over appropriate review periods. In the event that price
controls are considered to be appropriateh $aoms and conditions can include

pricing arrangements which depend on volumes or length of contract in accordance
with Union law and provided they have no discriminatory effect. Any access
conditions imposed should respect the need to preserve effeatiyeetition in

services to consumers and businesses.

Mandating access to network infrastructure can be justified as a means of increasing
competition, but national regulatory authorities need to balance the rights of an
infrastructure owner to exploits infrastructure for its own benefit, and the rights of
other service providers to access facilities that are essential for the provision of

competing services.
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(190) In marketswherean increased number odiccess networks can be expected on a
forward-looking basis, endisers are more likely to benefit from improvements in
network quality, by virtue of infrastructutgased competitiorgompared to markets
where only one network persists. The adequacy of competition on other parameters,
such as price ahchoice, is likely to depend on the national and local competitive
circumstancedn assessing the adequacy of competition on such parameters and
the need for regulatory intervention, national regulatory authorities should also
take into account whethewholesale access availableto any interested
undertaking on reasonable commercial terms permitting sustac@hleetitive
outcomes for endusers on the retail markefThe application of general competition
rules inU' markets characterised by sustainabid effective infrastructurbased

competition should be sufficient.
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(191) Where obligations are imposed on undertakings that require them to meet reasonable
requests for access to and use of networks elements and associated facilities, such
requests shdd be refused only on the basis of objective criteria such as technical
feasibility or the need to maintain network integrity. Where access is refused, the
aggrieved party should be able to submit the case to the dispute resolutions
procedures under thBirective. An undertaking with mandated access obligations
cannot be required to provide types of access which it is not within its power to
provide. The imposition by national regulatory authorities of mandated access that
increases competition in the shterm should not reduce incentives for competitors
to invest in alternative facilities that will secure more sustainable competition or
higher performance and emnder benefits in the long terM/hen choosing the least
intrusive regulatory interventionand in line with the principle of proportionality,
national regulatory authorities could, for example, decide to review the obligations
imposed on undertakings designated as having significant market power and
amend any previous decision, including by wattawing obligations, imposing or
not imposing new access obligations if this is in the interests of users and
sustainable service competitiohlational regulatory authorities should be able to
impose technical and operational conditions on the provideereficiaries of
mandated access in accordance with Union law. In particular the imposition of
technical standards should comply with Direct&J) 2015/1535.
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(192)

Price control may be necessary when market analysis in a particular market reveals
inefficient competition. In particular, undertakings designated as having significant
market power should avoid a price squeeze whereby the difference between their
retail prices and the interconnection or access prices charged to competitors who
provide similar retail services is not adequate to ensure sustainable competition.
When a national regulatory authority calculates costs incurred in establishing a
service mandatednder this Directive, it is appropriate to allow a reasonable return
on the capital employed including appropriate labour and building costs, with the
value of capital adjusted where necessary to reflect the current valuation of assets
and efficiency of opmations. The method of cost recovery should be appropriate to
the circumstances taking account of the need to promote efficiency, sustainable
competition and deployment of very high capacity networks and thereby maximise
enduser benefits, and should takeaccount the need to have predictable and stable
wholesale prices for the benefit of all operators seeking to deploy new and enhanced

networks, in accordance with CommissRacommendation 2013/466/EU

Commission Recommendation 2013/466/EU oSEptember 2018n consistent nen
discrimination obligations and costing methodologies to promote competition and
enhance the broadband investment environment (Z511.21.9.2013, [A.3).
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(193) Due to uncertainty regarding the rate of enetlisation of demand for the provision
of nextgeneration broadband services, it is important in order to promote efficient
investment and innovation to allow those operators investing in new or upgraded
networks a certain degree of pricing flexibilityational regulatory authorities
should be able to decide to maintain or not to impose regulated wholesale access
prices on nexigeneration networks if sufficient competition safeguards are
present. More specifically, tprevent excessive prices in marketsere there are
undertakings designated as having significant market power, pricing flexibility
should be accompanied by additional safeguards to protect competition anseend
interests, such as strict ndiscrimination obligations, measures to ensachnical
and economic replicability of downstream products, and a demonstrable retail price
constraint resulting from infrastructure competition or a price anchor stemming from
other regulated access products, or both. Those competitive safeguards do not
prejudice the identification by national regulatory authorities of other circumstances
under which it would be appropriate not to impose regulated access prices for certain
wholesale inputs, such as where high price elasticity clused demand makes it
unprofitable for the undertaking designated as having significant market power to
charge prices appreciably above the competitive levelhere lower population
density reduces the incentives for the development of very high capacity networks
and the natimal regulatory authority establishes that effective and non
discriminatory access is ensured through obligations imposed in accordance with

this Directive

AM\P8_AMA(2017)0318(00D02) EN.docx132/558 PE524.212/01-00

EN EN



(194) Where a national regulatory authority imposes obligations to implement-a cost
accounting sysim in order to support price controls, it should be able to undertake
an annual audit to ensure compliance with that-aosbunting system, provided that
it has the necessary qualified staff, or to require such an audit to be carried out by

another qualied body, independent of the undertaking concerned.

(195) The charging system in the Union for wholesale voice call termination is based on
Calling Party Network Pays. An analysis of demand and supply substitutability
shows that currently or in the foresdée future, there are no substitutes at wholesale
level which might constrain the setting of charges for termination in a given network.
Taking into account the twevay access nature of termination markets, further
potential competition problems includesssubsidisation between operators. Those
potential competition problems are common to both fixed and mobile voice call
termination markets. Therefore, in light of the ability and incentives of terminating
operators to raise prices substantially abows, @mst orientation is considered to be
the most appropriate intervention to address this concern over the medium term
Future market developments may alter the dynamics of those markets to the extent
that regulation would no longer be necessary
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(196) In order to reduce the regulatory burden in addressing the competition problems
relating to wholesale voice call termination consistently across the Uh&n,
Commission should establish, by means of a delegated act, a single maximum
voice termination ratdor mobile services and a single maximum voice termination

rate for fixed services that apply Uniewide

(197) This Directive should lay down the detailed criteria and parameters on the basis of
which the values of voice call termination rates areTsmination rates across the
Union have decreased consistently and are expected to continue to. dulsen the
Commission determingee maximum termination rates in the first delegated act
that it adopts pursuant to this Directive, it should disregard amjustified

exceptional national deviation from that trend.
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(198) Due to current uncertainty regarding the rate of materialisation of demand for very
high capacity broadband services as well as general economies of scale and density,
co-investment agraeents offer significant benefits in terms of pooling of costs and
risks, enabling smallescale undertakings to invest on economically rational terms
and thus promoting sustainable, letegm competition, including in areas where
infrastructurebased compéion might not be efficientSuch ceinvestments can take
different forms, including ceownership of network assets or loftgrm risk sharing
through cofinancing or through purchase agreements. In that context, purchase
agreements which constitute davestments entail the acquisition of specific rights
to capacity of a structural character, involving a degree ofaetermination and
enabling coeinvestors to compete effectively and sustainably in the long term in
downstream markets in which the undertaig designated as having significant
market power is active. By contrast, commercial access agreements that are limited
to the rental of capacity do not give rise to such rights and therefore should not be

considered to be emvestments.
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(199) Where an undertaking designated as having significant market power makés an
for co-investment on fair, reasonable and ftscriminatory terms itJvery high
capacity networkghat consist of optical fibre elements up to the easer premises
or the kase station, providing an opportunity to undertakings of different sizes and
financial capacity to become infrastructure eiavestors the national regulatory
authority shoulde able taefrain from imposing obligations pursuant to this
Directive on the awvery high capacity network if at least one potentiaticwestor
has entered into a cinvestment agreement with that undertaking. Where a
national regulatory authority decides to make binding a-twestment offer that
has not resulted in an agreemerand decides, not to impose additional regulatory
obligations, it can do so, subject to the condition that such an agreement is to be
concluded before the deregulatory measure takes effect. Where it is technically
impracticable to deploy optical fibre eleants up to the endiser's premises, very
high capacity networks consisting of optical fibre elements up to the immediate
proximity of, meaning just outside, such premises should also be able to benefit

from the same regulatory treatment.

(200) When makinga determination to refrain from imposing obligations, the national
regulatory authority should take such steps after ensuring that thérogestment
offers comply with the necessary criteria and are made in good faith. The
differential regulatory treatmentf new very high capacity networks should be
subject toreview in subsequent market analysdsch, in particular after some time
has elapsed, may require adjustments to the regulatory treatment. In duly justified
circumstances, national regulatory authities should be able to impose obligations
on such new network elements when they establish that certain markets would, in
the absence of regulatory intervention, face significant competition problems. In
particular, when there are multiple downstream magts that have not reached the
same degree of competition, national regulatory authorities could require specific
asymmetric remedies to promote effective competition, for instance, but not limited
to, niche retail markets, such as electronic communicatigomeducts for business
endusers. To maintain the competitiveness of the markettional regulatory
authoritiesshould alsosafeguard the rights of access seekers who do not participate in

a given ceinvestment This should be achievetthrough the mainteance of existing
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access products or, where legacy network elements are dismantled in due course,
through the imposition of access products witleastcomparable functionalitgnd
quality to those previously available on the legacy infrastruciarbath cases subject
to an appropriate adaptable mechanism validated by the national regulatory

authority that does not undermine the incentives for-twestors.
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(201) In order to enhance the consistent regulatory practice across the Union, where
national regulatory authorities conclude that the conditions of the-twvestment
offer are met, the Commission should be able to require the national regulatory
authority to withdraw its draft measures either refraining from imposing obligations
or intervening wih regulatory obligations in order to address significant
competition problems, where BEREC shares the Commission's serious doubts as to
the compatibility of the draft measure with Union law and in particular the
regulatory objectives of this Directive. lthe interest of efficiency, a national
regulatory authority should be able to submit a single notification to the
Commission of a draft measure that relates to aingestment scheme that meets
the relevant conditions. Where the Commission does not exeritsspowers to
require the withdrawal of the draft measure, it would be disproportionate for
subsequent simplified notifications of individual draft decisions of the national
regulatory authority on the basis of the same scheme, including in additionesdd
of actual conclusion of an agreement with at least oneingestor, to be subject to a
decision requiring withdrawal in the absence of a change in circumstances.
Furthermore, obligations imposed on undertakings, irrespective of whether they are
desigrated as having significant market power, pursuant to this Directive or to
Directive 2014/61/EU continue to apply. Obligations in relation toio@estment

agreements are without prejudice to the application of Union law
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(202) The purpose of functional garation, whereby the vertically integrated undertaking
is required to establish operationally separate business entities, is to ensure the
provision of fully equivalent access products to all downstream operators, including
the oper at or atsgradwownstreamtdivisioad. Fuyctional separation
has the capacity to improve competition in several relevant markets by significantly
reducing the incentive for discrimination and by making it easier to verify and
enforce compliance with nediscrimination obligations. In exceptional cases, it
should be possible for functional separation to be justified as a remedy where there
has been persistent failure to achieve effectivediscrimination in several of the
markets concerned, and where therefileldr no prospect of infrastructure
competition within a reasonable tiflrmme after recourse to one or more remedies
previously considered to be appropriate. However, it is very important to ensure that
its imposition preserves the incentives of the utadkng concerned to invest in its
network and that it does not entail any potential negative effects on consumer
welfare. Its imposition requires a coordinated analysis of different relevant markets
related to the access network, in accordance with thketnanalysis procedure.
When undertaking the market analysis and designing the details of that remedy,
national regulatory authorities should pay particular attention to the products to be
managed by the separate business entities, taking into accoartehteof network
roll-out and the degree of technological progress, which may affect the
substitutability of fixed and wireless services. In order to avoid distortions of
competition in the internal market, proposals for functional separation should be

approved in advance by the Commission.
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(203) The implementation of functional separation should not prevent appropriate
coordination mechanisms between the different separate business entities in order to
ensure that the economic and management supervighia of the parent company

are protected.

(204) Where a vertically integrated undertaking chooses to transfer a substantial part or all
of its local access network assets to a separate legal entity under different ownership
or by establishing a separdiesiness entity for dealing with access products, the
national regulatory authority should assess the effect of the intended transaction,
including any access commitments offered by this undertaking, on all existing
regulatory obligations imposed on thertically integrated undertaking in order to
ensure the compatibility of any new arrangements with this Directive. The national
regulatory authority concerned should undertake a new analysis of the markets in
which the segregated entity operates, and iposintain, amend or withdraw
obligations accordingly. To that end, the national regulatory authority should be able

to request information from the undertaking.
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(205 Itis already possible today in some markets that as part of the market analysis the
undertakingsdesignated as having significant market power are aldffeo
commitments which aim to address competition problems identified by the national
regulatory authority and which the national regulatory authority then takes into
account in decidirg on the appropriate regulatory obligations. Any new market
developments should be taken into account in deciding on the most appropriate
remedies. However, and without prejudice to the provisions on regulatory
treatment of ceinvestments, the nature of .hcommitments offered as such does
not limit the discretion accorded to the national regulatory authority to impose
remedies on undertakingdesignated as having significant market poweorder
to enhance transparency and to provide legal certainty asrthe Union, the
procedure for undertakings to offer commitments and for the national regulatory
authorities to assess them, taking into account the views of market participants by
means of a market test, and if appropriate to make them binding on thengitting
undertaking and enforceable by the national regulatory authority, should be laid
down in this Directive. Unless the national regulatory authority has made
commitments on canvestments binding and decided not to impose obligations,
that procedure $ without prejudice to the application of the market analysis
procedure and the obligation to impose appropriate and proportionate remedies to

address the identified market failure.
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(206) National regulatory authorities should be able to make the commitiseébinding,
wholly or in part, for a specific period which should not exceed the period for
which they are offered, after having conducted a market test by means of a public
consultation of interested parties. Where the commitments have been made
binding, the national regulatory authority should consider the consequences of
this decision in its market analysis and take them into account when choosing the
most appropriate regulatory measurdsational regulatory authorities should
consider the commitmentsade from a forwardooking perspective of
sustainability, in particular when choosing the period for which they are made
binding, and should have regard to the value placed by stakeholders in the public
consultation on stable and predictable market camditBinding commitments
related to voluntary separation by a vertically integrated undertaking which has
been designated as having significant market power in one or more relevant
markets can add predictability and transparency to the process, by sedtihthe
process of implementation of the planned separation, for example by providing a
roadmap for implementation with clear milestones and predictable consequences if

certain milestones are not met.

AM\P8_AMA(2017)0318(00D02) EN.docx142/558 PE524.212/01-00

EN EN



(207) The commitments can include the appointmera ofonitoring trustee, whose
identity and mandate should be approved by the national regulatory authority, and
the obligation on the undertaking offering them to provide periodic implementation

reports.

(208) Network ownersgJwhose business modeluslimited to the provision of wholesale
services to others, can be beneficial to the creation of a thriving wholesale market,
with positive effects on retail competition downstream. Furthermore, their business
model can be attractive to potential financial ineesin less volatile infrastructure
assets and with longer term perspectives on deployment of very high capacity
networks. Nevertheless, the presence of a wholesdyeundertaking does not
necessarily lead to effectively competitive retail markets, analegaleonly
undertakings can be designated as having significant market power in particular
product and geographic marke@ertain competition risks arising from the
behaviour of undertakings following wholesalely business models might be lower
thanfor vertically integrated undertakings, provided the wholesalg model is
genuine and no incentives to discriminate between downstream providers exist. The
regulatory response should therefore be commensurately less intugigdould
preserve in paicular the possibility to introduce obligations in relation to fair and
reasonable pricingOn the other hand, national regulatory authorities should be able
to intervene if competition problems have arisen to the detriment aissrd An
undertaking adive on a wholesale market that supplies retail services solely to
business users larger than small and meditgized enterprises should be regarded

as a wholesal®nly undertaking.
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(209)

To facilitate the migration from legacy copper networks to-gexteration networks,
which is in the interests of eagers, national regulatory authorities should be able to
monitor network operators' own initiatives in this respect and to establiste wher
necessarythe conditions foran appropriate migration process, for example by
means of prior notice, transparency anwdilability of alternativeaccess productsf

at least comparable qualityonce thenetwork owner has demonstrated tirgent

and readinesigto switchto upgraded networkdn order to avoid unjustified delays

to the migration, national regulatory authorities should be empowered to withdraw
access obligations relating to the copper network once an adequate migratios proces
has been establishadd compliance with conditions and process for migration

from legacy infrastructure is ensured. However, network owners should be able to
decommission legacy networks. Access seekers migrating from an access product
based on legacynirastructure to an access product based on a more advanced
technology or medium should be able to upgrade their access to any regulated
product with higher capacity, but should not be required to do so. In the case of an
upgrade, access seekers should adhto the regulatory conditions for access to

the higher capacity access product, as determined by the national regulatory

authority in its market analysis
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(210)

(211)

(212)

(213)

The liberalisation of the telecommunications sector and increasing competition and
choice br communications services go hand in hand with parallel action to create a
harmonised regulatory framework which secures the delivery of universal service.
The concept of universal service should evolve to reflect advances in technology,
market developmes and changes in user demand.

UnderAtrticle 169 TFEU, the Union is to contribute to the protection of consumers.

Universal service is a safety net to ensure that a sd¢tledst theminimum services
is available to all endisersand at an afordable pricgo consumerswhere a risk of
social exclusion arising from the lack of such access prevents citizens from full

social and economic participation in society.

Basicbroadbandinternet access is virtually universally available acrosdJtiien

and very widely used for a broad range of activities. However, the overalipake

rate is lower than availability as there are still those who are disconnected due to
reasons related to awareness, cost, skills and due to choice. Affadableate
broadbandinternet access has become of crucial importance to society and the wider
economy. It provides the basis for participation in the digital economy and society

through essential online internet services.
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(214) A fundamental requirement of univatservice is to ensure that einsumershave
access at an affordable priceatoavailableadequate broadbanuhternet access and
voice communications servicdd,at a fixed location. Member States should also
have the possibility to ensure affordalyilgf adequate broadband internet access
and voice communicationservicesother thanat a fixed locatiort' to citizens on
the move, where thegonsider thatthisis necessary to ensucensumersfull social
and economic participation in socieBarticular attention should be paid in that
context to ensuring that endsers with disabilities have equivalent acce$bere
should be no limitations on the technical means by which the connection is provided,
allowing for wired or wireless technologies, nor dinyitations on the category of

providers which provide part or all of universal service obligations.
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(215) The speed ahternetaccess experienced by a given user depends on a number of
factors, including the providers of internet connectivity as wethagjiven
application for which a connection is being udéds for the Member States, taking
into account BEREC's report on best practices, to define adequate broadband
internet access in light of national conditions and the minimum bandwidth enjoyed
by the majority of consumers within a
an adequate level of social inclusion and participation in the digital economy and
society in their territory. The affordable adequate broadbanternet access service
shouldhavesufficientbandwidthto support access to and useblfeasta minimum
set of basic services that reflect the services used by the majority-o$ersilo
that end, the Commission should monitor the development in the use of the
internet to identify those online services used by a majority of-asdrs across the
Union and necessary for social and economic participation in society and update
the list accadingly. The requirements of Union law on open internet access, in
particular of Regulation (EU) 2015/2120should aply to any adequate broadband

internet access service
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(216) Consumersshould not be obliged to access services they do not want and it should
therefore be possible for eligibb®@nsumerdo restrict, on request, the affordable

universal service to voicBbommunications services.

(217) Member States should be able to extend measures related to affordability and
control of expenditure measures to microenterprises and small and mediized
enterprises and nefor-profit organisations, provided they fulfil tb relevant

conditions.

(218) National regulatory authoritiga coordination with other competent authorities
should be able to monitor the evolution and level of retail tariffs for services that fall
within the scope of universal service obligatiocBschmonitoring should be carried
out in such a way that it would not represent an excessive administrative burden for
either national regulatorgnd other competerauthorities oproviders ofsuch

services
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(219) An affordable price means a price definedvbgmber States at national level in light
of specific national condition8Vhere Member States establish that retail prices for
adequate broadband internet access and voice communications services are not
affordable to consumers with lowncome or speciasocial needs, including older
people, enelsers with disabilities and consumers living in rural or geographically
isolated areas, they should take appropriate measures. To that end, Member States
could provide those consumers with direct support for comneation purposes,
which could be part of social allowances or vouchers for, or direct payments to,
those consumers. This can be an appropriate alternative having regard to the need
to minimise market distortions. Alternatively, or in addition, Member Stat®uld
require providers of such services to offer basic tariff options or packages to those

consumers.

(220) Ensuring affordability may involve special tariff options or packages to deal with
the needs of lovincome users or users with special sociablség Such offers
should be provided with basic features, in order to avoid distortion of the functioning
of the market. Affordability for individuatonsumersshould be founded upon their
right to contract witha provider, availability of a number, contired connection of

service and their ability to monitor and control their expenditure.
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(221) Where a Member State requires providers to offer to consumers with arcame
or special social needs tariff options or packages different from those provided
under normal commercial conditions, those tariff options or packages should be
provided by all providers of internet access and voice communication services. In
accordance with the principle of proportionality, requiring all providers of internet
access andoice communication services to offer tariff options or packages should
not result in excessive administrative or financial burden for those providers or
Member States. Where a Member State demonstrates such an excessive
administrative or financial burdenpn the basis of an objective assessment, it
might exceptionally decide to impose the obligation to offer specific tariff options
or packages only on designated providers. The objective assessment should also
consider the benefits arising for consumers i low-income or special social
needs from a choice of providers and the benefits for all providers being able to
benefit from being a universal service provider. Where a Member State
exceptionally decides to impose the obligation to offer specific taniffions or
packages only on designated providers, they should ensure that consumers with
low income or special needs have a choice of providers offering social tariffs.
However, in certain situations Member States might not be able to guarantee a
choice d providers, for example where only one undertaking provides services in
the area of residence of the beneficiary, or if providing a choice would put an
excessive additional organisational and financial burden on the Member State.
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(222) Affordability shoud no longer be barrier to consumersaccess to the minimum set
of connectivity services. A right to contract walprovidershould mean that
consumersnvho might face refusal, in particular those with a-ioeome or special
social needs, should havesthossibility to enter into a contract for the provision of
affordableadequate broadbanthternet access and voice communications services
at least at a fixed location with apyovider ofsuch services in that locatian a
designated provider, where advhber State has exceptionally decided to designate
one or more providers to offer those tariff options or packagesorder to
minimise the financial risks such as rpayyment of billsprovidersshould be free to
provide the contract under ppayment terms, on the basis of affordable individual

pre-paid units.

(223) In order to ensure that citizens are reachable by voice communications services,
MemberStates should ensure the availability afusmber for a reasonable period
also during periods of nemse of voice communications servicBsovidersshould
be able to put in place mechanisms to check the continued interestohtuner

in keeping the availability of the number.
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(224)

(225)

(226)

Compensatig providers ofsuch services in such circumstances need not result in the
distortion of competition, provided that sygtovidersare compensated for the
specific net cost involved and provided that the net cost burden is recovered in a

competitively neutl way.

In order to assess the need for affordability measures, national regulatory authorities
in coordination with other competent authoritieshould be able to monitor the
evolution and details of offers of tariff options or packagesdmsumes with a

low-income or special social needs.

Member States should introduce measures to promote the creation of a market for
affordable products and services incorporating facilitiesdoisumers with

disabilities including equipment with assigé technologies. This can be achieved,
inter alia, by referring to European standards, osupporting the implementation

of requirements under Union law harmonisingccessibility requirements for

products and servicésMember States should introduce egpiate measures in
accordance with national circumstances, which gives flexibility for Member States to
take specific measures for instance if the market is not delivering affordable products
and services incorporating facilities fmonsumers with disabties under normal
economic conditionsThose measures could include direct financial support to
endusers. The cost to consumers with disabilities of relay services should be

equivalent to the average cost of voice communications services.
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(227) Relayservices refer to services which enable tway communication between
remote eneusers of different modes of communication (for example text, sign,
speech) by providing conversion between those modes of communication, normally
by a human operator. Realrie text is defined in accordance with Union law
harmonising accessibility requirements for products and services and refers to
form of text conversation in point to point situations or in multipoint conferencing
where the text being entered is sent in suckvay that the communication is

perceived by the user as being continuous on a charabtecharacter basis.

(228 For data communications at data rates that are sufficient to @ermadequate
broadband internetaccess, fixedine connections are nearly universally available
and used by a majority of citizens of the Union. The standard fixed broadband
coverage and availability in the Unigstoodat 97 % of homes ir2015, with an
average takep rate of72 %, andservices based on wireless technologies have even
greater reach. However, there are differences between Member States as regards

availability and affordability of fixed broadband across urban and rural areas.
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(229) The market has a leading role to plamsuring availability of broadband internet
access with constantly growing capacity. In areas where the market would not
deliver, other public policy tools to support availabilityaofequate broadband
internet access connections appeatr, in principleg roosteffective and less market
distortive than universal service obligations, for example recourse to financial
instruments such as those available undeEtlrepean Fund for Strategic
Investments and Connecting Europe Facility, the use of public fyrfidim the
European structural and investment funds, attaching coverage obligations to rights of
use for radio spectrum to support the deployment of broadband networks in less
densely populated areas and public investment in accordance with Union State aid

rules.
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(230) If, after carrying out a due assessment, taking into account the results of the
geographical survey of networks deployment conducted bgaitmpetent authority,
or the latest information available to the Member States before the resultiseof
first geographical survey are availablé is shown that neither the market nor public
intervention mechanisms are likely to provide @is@rs in certain areas with a
connection capable of deliverirglequate broadbanohternet access service as
defined by Membeftates and voice communications services at a fixed location, the
Member State should be able to exceptionally designate difigrevitlersor sets of
providers ofthose services in the different relevant parts of the national terdiory.
addition to the geographical survey, Member States should be able to use, where
necessary, any additional evidence to establish to what extent adequate broadband
internet access and voice communications services are available at a fixed
location. That addional evidence could include data available to the national
regulatory authorities through the market analysis procedure and data collected
from users.Member States should be able to restrict universal service obligations in
support of availability ohdequate broadbandnternet access services to the-end
user6s primary |l ocation or residence
means by which thadequate broadbanohternet access and voice communications
services at a fixed location are prosit allowing for wired or wireless technologies,
nor any constraints on which undertakings provide part or all of universal service

obligations.
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(231) In accordance with the principle of subsidiarity, it is for the Member States to decide
on the basis abbjective criteria whiclundertakingsare designated as universal
service providers, where appropriate taking into account the ability and the
willingness ofundertakingsto accept all or part of the universal service obligations.
This does not preclude émnber States from including, in the designation process,
specific conditions justified on grounds of efficiency, including grouping

geographical areas or components or setting minimum periods for the designation.
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(232) The costs of ensuring the availatyilof a connection capable of delivering an
adequate broadbanuhternet access service as identified in accordance with this
Directive and voice communications services at a fixed location at an affordable
price within the universal service obligations glibbe estimated, in particular by
assessing the expected financial burderpfovidersand users in the electronic

communications sector.

(233) A priori, requirements to ensure natiaide territorial coverage imposed in the
designation procedure aredily to exclude or dissuade certaindertakingsfrom
applying for being designated as universal service providers. Designating providers
with universal service obligations for an excessive or indefinite period might also
lead to an a priori exclusion ofrtain providers. Where a Member State decides to
designate one or more providers for affordability purposes, it should be possible
for those providers to be different from those designated for the availability

element of universal service
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(234) Whena provider that is, on an exceptional basis, designated to provide tariff
options or packages different from those provided under normal commercial
conditions, as identified in accordance with this Directivetorensure the
availability at a fixed location ainadequate broadbanthternet access service or
voice communications services, as identified in accordance with this Directive,
chooses to dispose of a substantial part, viewed in light of its universal service
obligations, or all, of its local accesstwerk assets in the national territory to a
separate legal entity under different ultimate ownershipcahgpetenauthority
should assess the effects of the transaction in order to ensure the continuity of
universal service obligations in all or partslodé national territory. To that end, the
competentuthority which imposed the universal service obligations should be
informed by theproviderin advance of the disposal. The assessment of the
competentuthority should not prejudice the completion af transaction.
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(235) In order to provide stability and support a gradual transition, Member States should
be able to continue to ensure the provision of universal service in their territory, other
thanadequate broadbanghternet access and voice commuations services at a
fixed location, that are included in the scope of their universal service obligations on
the basis of Directiv@002/22/EC on the date of entry into force of this Directive,
provided the services or comparable services are not aeailaber normal
commercial circumstances. Allowing the continuation of the provision of public
payphoneso the general public by use of coins, credit or debit cards, or pre
payment cards, including cards for use with dialling codegectories and
directory enquiry services under the universal service regime, for as long as the need
is demonstrated, would give Member States the flexibility necessary to duly take into
account the varying national circumstanclss can include prowding public pay
telephones in the main entry points of the country, such as airports or train and
bus stations, as well as places used by people in the case of an emergency, such as
hospitals, police stations and highway emergency areas, to meet thenablso

needs of endisers, including in particular eneusers with disabilities
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(236) Member States should monitor the situatioafsumerswith respect to their use of
adequate broadbanuhternet access and voice communications services and in
particula with respect to affordability. The affordability aflequate broadband
internet access and voice communications services is related to the information
which users receive regarding usage expenses as well as the relative cost of usage
compared to other saces, and is also related to their ability to control expenditure.
Affordability therefore means giving power to consumers through obligations
imposed orproviders Those obligations include a specified level of itemised billing,
the possibility for consmers selectively to block certain calls, such as-pigted
calls to premium services, to control expenditure viagargment means, and to
offset upfront connection fees. Such measures may need to be reviewed and
changed in light of market developmeritemised bills on the usage of internet
access should indicate only the time, duration and amount of consumption during
a usage session but not indicate the websites or internetpmidts connected to

during such a usage session.
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(237) Except in casesf persistent late payment or rpayment of bills, consumers
entitled to affordable tariffs should, pending resolution of the dispute, be protected
from immediate disconnection from the network on the grounds of an unpaid bill
and, in particular, in thease of disputes over high bills for premiuate services,
continue to have access to essential voice communications senvecasminimum
service level of internet access as defined by Member Sthtelsould be possible
for Member States to decide tisatch access is to continue to be provided only if the

subscriber continues to pay line rergabasic internet accessharges.

(238) Where the provision adddequate broadbanthternet access and voice
communications services or the provision of ottiegvices in accordance with this
Directive result in an unfair burden arprovider taking due account of the costs
and revenues as well as the intangible benefits resulting from the provision of the
services concerned, that unfair burden can be includaayimet cost calculation of

universal service obligations.
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(239) Member States should, where necessary, establish mechanisms for financing the net
cost of universal service obligations in cases where it is demonstrated that the
obligations can only be pvided at a loss or at a net cost which falls outside normal
commercial standards. It is important to ensure that the net cost of universal service
obligations is properly calculated and that any financing is undertaken with minimum
distortion to the markeand to undertakings, and is compatible with Artidle3
and108 TFEU.

(240) Any calculation of the net cost of universal service obligations should take due
account of costs and revenues, as well agthagiblebenefits resulting from
providing univesal service, but should not hinder the general aim of ensuring that
pricing structures reflect costs. Any net costs of universal service obligations should

be calculated on the basis of transparent procedures.

(241) Taking into account intangible benefiteeans that an estimate in monetary terms, of
the indirect benefits that an undertaking derives by virtue of its position as universal
service provider, should be deducted from the direct net cost of universal service

obligations in order to determine theerall cost burden.
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(242)

When a universal service obligation represents an unfair burdempavider, it is
appropriate to allow Member States to establish mechanisms for efficiently
recovering net cost®ecovery via public funds constitutes one madhof

recovering the net costs of universal service obligations. Sharing the net costs of
universal service obligations between providers of electronic communications
networks and services is another method. Member States should be able to finance
the netcosts of different elements of universal service through different
mechanisms, or to finance the net costs of some or all elements from either of the
mechanisms or a combination of botAdequate broadbanthternet access brings
benefits not only to the @ttronic communications sector but also to the wider online
economy and to society as a whole. Providing a connection which supports
broadband speeds to an increased number efiseid enables them to use online
services and so actively to participatehe digital society. Ensuring such
connections on the basis of universal service obligations sSeottethe public
interestand the interests of electronic communications providéh®se facts should

be taken into account by Member States when choosind designing

mechanisms for recovering net costs
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(243) In the case of cost recovery by means of sharing the net cost of universal service
obligations between providers of electronic communications networks and services,
Member States should ensure ththie method of allocation amongst providers is
based on objective and nedliscriminatory criteria and is in accordance with the
principle of proportionality. This principle does not prevent Member States from
exempting new entrants which have not achieady significant market presence.
Any funding mechanism should ensure that market participants only contribute to
the financing of universal service obligations and not to other activities which are
not directly linked to the provision of the universal sex® obligations. Recovery
mechanisms should respect the principles of Union law, and in particular in the
case of sharing mechanisms those of ndiscrimination and proportionality. Any
funding mechanism should ensure that users in one MemBéaite do not
contribute to the costs of providing universal service in another Member State. It
should be possible to share the net cost of universal service obligations between all
or certain specified classes of providers. Member States should ensure that the
sharing mechanism respects the principles of transparency, least market distortion,
non-discrimination and proportionality. Least market distortion means that
contributions should be recovered in a way that as far as possible minimises the
impact of the financialburden falling on endusers, for example by spreading

contributions as widely as possible.

AM\P8_AMA(2017)0318(00D02) EN.docx164558 PE524.212/01-00

EN EN



EN

(244)

Providersbenefiting from universal service funding should provide national
regulatory authorities with a sufficient level of detail of the specific elesnent

requiring such funding in order to justify their request. Member States' schemes for
the costing and financing of universal service obligations should be communicated to
the Commission for verification of compatibility with the TFEU. Member States
shouldensure effective transparency and control of amounts charged to finance
universal service obligations. Calculation of the net costs of providing universal
service should be based on an objective and transparent methodology to ensure the
most costeffective provision of universal service and promote a level playing field

for market participants. Making the methodology intended to be used to calculate the
net costs of individual universal service elements known in advance before

implementing the calculatiocould help to achieve increased transparency.
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(245) Member States are not permitted to impose on market participants financial
contributions which relate to measures which are not part of the universal service
obligations. Individual Member States remainee to impose special measures
(outside the scope of universal service obligations) and finance them in
accordance with Union law but not by means of contributions from market

participants.

(246) In order to effectively support the free movement of goods, services and persons
within the Union, it should be possible to use certain national numbering resources,
in particular certain nogeographic numbers, in an extraterritorial manner, that is to
say outside the territory of the assigning Member State. In light of the considerable
risk of fraud with respect to interpersonal communications, such extraterritorial use
should be allowednly for the provision ofelectronic communications services
other than interpersonal communications servicéaforcement ofrelevant national
laws, in particular consumer protection rules and other rules related to the use of
numbering resources should be ensured by Member Statgspendently oty
where the rights of edJhave been granteahd where the numbering resources are
used within the UnionMember Statesemain competent to apply their national law
to numbering resources used in their territory, including where rights have been

granted in another Member State.
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(247) The national regulatory or other competent authorities of the Member States
where numbering resources from another Member State are used, do not have
control over those numbering resources. It is therefore essential that the national
regulatory or dher competent authority of the Member State which grants the
rights of extraterritorial use should also ensure the effective protection of the-end
users in the Member States where those numbers are used. In order to achieve
effective protectionpationalregulatoryor other competenauthoritygranting
rights of extraterritorial use should attach conditions in accordance with this
Directive regarding the respect by the provider of consumer protection rules and
other rules related to the use of numberings@urces in those Member States

where those resources will be used.
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(248) The national regulatory or other competent authorities of those Member States
where numbering resources are used should be ableetuest the support of the
national regulatorgr other competent authorities that granted the rights of use for
the numbering resources to assistenforcingits rules. Enforcement measures by
the national regulatory or other competent authorities that granted the rights of
useshould include dissuasiyeenalties, in particular in the case of a serious breach
the withdrawal of the right of extraterritorial use for thenbering resources
assigned to the undertaking concerned. The requirements on extraterritorial use
should be without prejudice to Memlfgtates' powers to block, on a cdsecase
basis, access to numbers or services where that is justified by reasons of fraud or
misuse. The extraterritorial usermimbering resourceshould be without prejudice
to Union rules related to the provision oarming services, including those relative
to preventing anomalous or abusive use of roaming services which are subject to
retail price regulation and which benefit from regulated wholesale roaming rates.
Member States should continue to be able to entespécific agreements on

extraterritorial use of numbering resources with third countries.
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(249) Member States should promote oWeg-air provisioning of numbering resources to
facilitate switching of electronic communications providers. Qlerair
provisioning of numbering resources enables the reprogramming of communications
equipment identifiers without physical access to the devices concerned. This feature
is particularly relevant for machirte-machine services, that is to say services
involving anautomated transfer of data and information between devices or
softwarebased applications with limited or no human interaction. Providers of such
machineto-machine services might not have recourse to physical access to their
devices due to their use iamote conditions, or to the large number of devices
deployed or to their usage patterns. In light of the emerging mathmachine
market and new technologies, Member States should strive to ensure technology

neutrality in promoting ovethe-air provisianing.
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(250) Access to numbering resources on the basis of transparent, objective and non
discriminatory criteria is essential for undertakings to compete in the electronic
communications sector. Member States should be able to grant rights of use for
numbering resources$o undertakings other than providers of electronic
communications networks or services in light of the increasing relevance of numbers
for various Internet of Things services. All elements of national numbering plans
should be managed/mational regulatorgr other competenauthorities, including
point codes used in network addressing. Where there is a need for harmonisation of
numbering resources in the Union to support the development & yrapean
services or crosborder servicedn particular new machin®-machinebased
services such as connected cars, and where the demand could not be met on the basis
of the existing numbering resources in place, the Commission can take implementing

measures with the assistance of BEREC.

(251) It should be possible to fulfil the requirement to publish decisions on the granting of
rights of use fonumbering resource®y making those decisions publicly accessible

via a website.
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(252) Considering the particular aspects related to the reportingssing children,
MemberStates should maintain their commitment to ensure that auveltioning
service for reporting missing children is actually available in their territories under
t he numb e Member St&ed 6hOudd.take appropriate measuesnsure
that a sufficient | evel of service quali:

achieved.

253) I n parallel with the missing children ho
MemberStates also ensure that children have access to a ehnithdly service
operating a helpline that helps children in need of care and protection through the
use of the 61161116 number. Such Member .

ensure that awareness is raised among citizens, and in particular among children

and among nationalbi | d protection systems, about
helpline.
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(254) Aninternal market implies that endsers are able to access all numbers included in
the national numbering plans of other Member States and to access services using
nontgeograpit numbers, including freephone and premitate numbers, within the
Union, except where the called easer has chosen, for commercial reasons, to limit
access from certain geographical areas-&sets should also be able to access
numbers from the Univeal International Freephone Numbers (UIFN). Cllossier
access to numbering resources and associated services should not be prevented,
except in objectively justified cases, for example to combat fraud or abuse (for
example, in connection with certaingpniumrate services), when the number is
defined as having a national scope only (for example, a national short code) or when
it is U economically unfeasible. Tariffs charged to parties calling from outside the
Member State concerned need not be the sanf@ ghose parties calling from inside
that Member State. Users should be fully informed in advance and in a clear manner
of any charges applicable to freephone numbers, such as international call charges
for numbers accessible through standard intematidialling codeswWhere
interconnection or other service revenues are withheld by providers of electronic
communications services for reasons of fraud or misuse, Member States should
ensure that retained service revenues are refunded to theus®ats afected by the

relevant fraud or misuse where possible.
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(255)

(256)

In accordance with the principle of proportionality, a number of provisions on
enduser rights in this Directive should not apply to microenterprises which
provide only numbeifindependeninterpersonal communications services.
According to the case law of the Court of Justice, the definition of small and
mediumsized enterprises, which includes microenterprises, is to be interpreted
strictly. In order to include only enterprises that aremggnely independent
microenterprises, it is necessary to examine the structure of microenterprises
which form an economic group, the power of which exceeds the power of a
microenterprise, and to ensure that the definition of microenterprise is not

circumvented by purely formal means.

The completion of the single market for electronic communications requires the
removal of barriers for endsers to have crod®rder access to electronic
communications services across the Union. Providers of electmmigunications

to the public should not deny or restrict access or discriminate againgsersdon

the basis of their nationality, or MemberState of residencer of establishment
Differentiation should, however, be possible on the basis of objecjiifiable
differences in costs and risks, not limited to the measures provided for in Regulation
(EU) No531/2012 in respect of abusive or anomalous use of regulated retail roaming

services.
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(257) Divergent implementation of the rules on emskr progction has created significant
internal market barriers affecting both providers of electronic communications
services and endsers. Those barriers should be reduced by the applicability of the
same rules ensuring a high common level of protection attreddnion. A
calibrated full harmonisation of the ender rights covered by this Directive should
considerably increase legal certainty for both-asdrs and providers of electronic
communications services, and should significantly lower entry barners a
unnecessary compliance burden stemming from the fragmentation of the rules. Full
harmonisation helps to overcome barriers to the functioning of the internal market
resulting from such national provisions concerning-eser rights which at the same
time protect national providers against competition from other Member States. In
order toachievea high common level of protection, several provisions concerning
enduser rights should be reasonably enhanced in this Directive in light of best
practices in Merber States. Full harmonisation of their rights increases the trust of
endusers in the internal market as they benefit from an equally high level of
protection when using electronic communications services, not only in their Member
State but also while limg, working or travelling in other Member Statésill
harmonisation should extend only to the subject matters covered by the provisions
on enduser rights in this Directive. Therefore, it should not affect national law
with respect to those aspects ofdemser protection, including some aspects of
transparency measures which are not covered by those provisions. For example,
measures relating to transparency obligations which are not covered by this
Directive should be considered to be compatible with phiaciple of full
harmonisation whereas additional requirements regarding transparency issues
covered by this Directive, such as publication of information, should be considered
to be incompatible. Moreover, Member States should be able to maintain or
introduce national provisions on issues not specifically addressed in this Directive,

in particular in order to address newly emerging issues
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(258)

Contracts are an important tool for emders to ensure transparency of information
and legal certainty. Mostervice providers in a competitive environment will
conclude contracts with their customers for reasons of commercial desirability. In
addition to this Directive, the requirements of existing Union consumer protection
law relating to contracts, in partiew Council Directived3/13/EEC and

Directive 2011/83/EU of the European Parliament and of the Coyagiply to
consumer transactions relating to electronic communications networks and services.
The inclusion of information requirements in this Directe; which might also be
required pursuant to Directive011/83/EU, should not lead to duplication of the
information within pre-contractual and contractual documents. Relevant
information provided in respect of this Directive, including any more prescriptiv
and more detailed informational requirements, should be considered to fulfil the
corresponding requirements pursuant to Directi2€11/83/EU.

Council Directive93/13/EEC of April 1993 on unfair terms in consumer contsac

(OJ L 95, 21.4.1993, p. 29).

Directive 2011/83/EU of the European Parliament and of the Council Ot&iher

2011 on consumer rights, amending Council Directive 93/13/EEC and Directive
1999/44/EC of the European Parliament and of the Council andlirggp€ouncil
Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the
Council (OJ L04, 22.11.2011, (B4).
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(259) Some of those endser protection provisions which a priori apply only to
consumers, namely those on coatt information, maximum contract duration
and bundles, should benefit not only consumers, but also microenterprises and
small enterprises, and nefor-profit organisations as defined in national law. The
bargaining position of those categories of enteiggs and organisations is
comparable to that of consumers and they should therefore benefit from the same
level of protection unless they explicitly waive those rights.Obligations on contract
information in this Directive including those of Directive01Y83/EU that are
referred to in this Directiveshould apply irrespectivef whether any payment is
made and othe amount ofthe payment to be made by the custonidre
obligations on contract informationincluding those contained in
Directive2011/83/EU should apply automatically tmicroenterprises, small
enterprisesand notfor-profit organisationsunless they prefer negotiating
individualised contract terms with providers of electronic communications services.
As opposed to microenterprises, smalkgntisesand notfor-profit organisations
larger enterprises usually have stronger bargaining power and do, therefore, not
depend on the same contractual information requirements as consumers. Other
provisions, such as number portability, which are inguralso for larger
enterprises should continue to apply to all-esdrsNot-for-profit organisations
are legal entities that do not earn a profit for their owners or members. Typically,
not-for-profit organisations are charities or other types of publiterest
organisations. Hence, in light of the comparable situation, it is legitimate to treat
such organisations in the same way as microenterprises or small enterprises under

this Directive, insofar as endiser rights are concerned.
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(260) The specifidies of the electronic communications sector require, beyond horizontal
contract rules, a limited number of additional rsgr protection provisions. End
users should be informed, inter ali any quality of service levels offered,
conditions for promabns and termination of contracts, applicable tariff plans and
tariffs for services subject to particular pricing conditions. That information is
relevant fomproviders ofpublicly available electronic communications servioteer
than transmission servies used for the provision of machirte-machine services.
Without prejudice to the applicable rules on the protection of personal data, a
provider of publicly available electronic communications services should not be
subject to the obligations on informen requirements for contracts where that
provider, and affiliated companies or persons, do not receive any remuneration
directly or indirectly linked to the provision of electronic communications services,
such as where a university gives visitors freeass to its WFi network on
campus without receiving any remuneration, whether through payment from the

users or through advertising revenues.
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(261) In order to enable the entser to make a weilhformed choice, it is essential that the
required relevaninformation is provided prior to the conclusion of the contract and
in clear and understandable languagd on a durable medium or, where not
feasible and without prejudice to the definition of durable medium set out in
Directive2011/83/EU, in a docuntd, made available by the provider and notified
to the user, that is easy to download, open and consult on devices commonly used
by consumers. In order to facilitate choicproviders should also present a summary
of the essential contract terms. In orttefacilitate comparability and reduce
compliance costhe Commissiorshould after consulting BEREC, adop
template for such contract summari€ke precontractually provided information
as well as the summary template should constitute an integral pathe final
contract. The contract summary should be concise and easily readable, ideally no
longer than the equivalent of one singlgded A4page or, where a number of
different services are bundled into a single contract, the equivalent of up teehr

single-sided Adpages.
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(262) Following the adoption of Regulation (EB)15/2120, the provisions in this
Directive regarding information on conditions limiting access to, or the use of,
services and applications as well as information on tralffaping became obsolete

and should be repealed.

(263) With respect to terminal equipment, the customer contract should specify any
conditionsimposed by the provider on the use of the equipment, such as by way of
OSHMCcki ngd mobi koadtioheaveinat prehibited undesnatiortal
law, and any charges due on termination of the contract, whether before or on the
agreed expiry date, including any cost imposed in order to retain the equipment.
Where the eneluser chooses to retain terminal equipmebundled at the moment
of the contract conclusion, any compensation due should not exceed its pro rata
temporis value calculated on the basis of the value at the moment of the contract
conclusion, or on the remaining part of the service fee until the exidhe
contract, whichever amount is smaller. Member States should be able to choose
other methods of calculating the compensation rate, where such a rate is equal to
or less than that compensation calculated. Any restriction to the usage of terminal
equipment on other networks should be lifted, free of charge, by the provider at the

latest upon payment of such compensation
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(264) Without prejudice to the substantive obligation on the provider related to security by
virtue of this Directive, the contrashould specify the type of action the provider
might take in the case of security incidents, threats or vulnerabilti@sldition, the
contract should also specify any compensation and refund arrangements available
if a provider responds inadequately gosecurity incident, including if a security
incident, notified to the provider, takes place due to known software or hardware
vulnerabilities, for which patches have been issued by the manufacturer or
developer and the service provider has not applieasthpatches or taken any other
appropriate countermeasure

(265) The availability of transparent, ttp-date and comparable information on offers and
services is a key element for consumers in competitive markets where several
providers offer services. Erusers should be able to compare the prices of various
services offered on the market easily on the basis of information published in an
easily accessible form. In order to allow them to make price and service comparisons
easily,competent authorities irroordination, where relevant, withational
regulatory authorities should be able to require fpyoviders of internet access
services or publicly available interpersonal communicatiservices greater
transparency as regards information, including wrifiality of servicegonditions
on terminal equipment supplied, and other relevant statistics. Any such requirements
should take due account of the characteristics of those networks or services. They
should also ensure that third parties have the rbse, without charge, publicly
available information published by such undertakings, with a view to providing

comparison tools.
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(266) Endusers are often not aware of the cost of their consumption behaviour or have
difficulties in estimating their timeradata consumption when using electronic
communications services. In order to increase transparency and to allow for better
control of their communications budget, it is important to provideusais with
facilities that enable them to track their constiopin a timely mannenn addition,
Member States should be able to maintain or introduce provisions on consumption
limits protectingendu s er s agahoascksdbiilhcl uding in re
rate services and other services subject to particydacing conditions. This allows
competent authorities to require information about such prices to be provided prior
to providing the service and does not prejudice the possibility of Member States to
maintain or introduce general obligations for premiunmate services to ensure the

effective protection of endisers
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(267) Independent comparison tools, such as websites, are an effective meansulsegrend
to assess the merits of different providersmtdrnet accesservicesand
interpersonal communicatis servicesyhere provided against recurring or
consumptionbased direct monetary paymengsd to obtain impartial information,
in particular by comparing prices, tariffs, and quality parameters in one place. Such
toolsshould be operationally independefrom service providers and no service
provider should be given favourable treatment in search resuisch toolsshould
aim to provide information that is both clear and concise, and complete and
comprehensive. They should also aim to include the bsbadssible range of
offers, in order to give a representative overview and cover a significant part of the
market. The information given on such tools should be trustworthy, impartial and
transparent. Endsers should be informed of the availability oflstiools. Member
States should ensure that erers have free access to at least one such tool in their
respective territoriedVhere there is only one tool in a Member State and that tool
ceases to operate or ceases to comply with the quality critéreaMember State
should ensure that endisers have access within a reasonable time to another

comparison tool at national level.
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(268) Independent comparison todlscan be operated by private undertakings, or by or on
behalf of competent authorities, hovee they should be operated in accordance with
specified quality criteria including the requirement to provide details of their owners,
provide accurate and ttip-date information, state the time of the last update, set out
clear, objective criteria on wth the comparison will be based, and include a broad
range of offerds covering a significant part of the market. Member States should be
able to determine how often comparison tools are required to review and update the
information they provide to endses, taking into account the frequency with which
providers ofinternet access services andmiblicly availableUinterpersonal

communications services, generally update their tariff and quality informéakion.
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(269) In order to address public interestuss with respect to the useiofernet access
services angbublicly availablenumberbased interpersonatommunications
services and to encourage protection of the rights and freedoms of btberser
Statesshould be able to produce atidseminate ohave disseminated, with the aid
of providers ofsuch servicespublicinterest information related to the use of such
services. It should be possible for such information to include punécest
information regarding the most common infringements anid légal consequences,
for instance regarding copyright infringement, other unlawful uses and the
dissemination of harmful content, and advice and means of protection against risks to
personal security, for example those arising from disclosure of peratorahation
in certain circumstances, as well as risks to privacy and personal data, and the
availability of easyto-use and configurable software or software options allowing
protection for children or vulnerable persons. The information could be catedin
by way of the cooperation procedure established in this Dire&iweh publie
interest information should be updated where necessary and should be presented in
easily comprehensible formats, as determined by each Member State, and on national
public authority websitesMemberStatesshould be able to oblige providesk
internet access services and publicly available numbased interpersonal
communications service® disseminate this standardised information to all of their
customers in a mannermgidered to be appropriate by tdaational public
authorities. Dissemination of such information should, however, not impose an
excessive burden guroviders. If it does sdylember States should require such
dissemination by the means usedobgvidersin communications with endsers

made in the ordinary course of business.
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(270) In the absence of relevant rules of Union law, content, applications and services are
considered to be lawful or harmful in accordance with national substantive and
procedual law. It is a task for the Member States, not for providers of electronic
communications networks or services, to decide, in accordance with due process,
whether content, applications or services are lawful or harmful. This Diréd el
Directive 200258/EC are without prejudice to Directi2®00/31/EC, which, inter

al i a, contains a O6mere conduitdé rule for
therein.
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(271) National regulatory authoritiga coordination with other competent authorities, or
where relevant, other competent authorities in-oodination with national
regulatory authoritiesshould be empowered to monitor the quality of services and to
collect systematically information on the quality of servic#sred by providers of
internet acces services and of publicly available interpersonal communications
services, to the extent that the latter are able to offer minimum levels of service
quality either through control of at least some elements of the network or by virtue
of a service level agement to that end, including the qualitglated to the
provision of services tofenduserswith disabilities That information should be
collected on the basis of criteria which allow comparability between service
providers and between Member Stafmviders of suckelectronic communications
services, operating in a competitive environment, are likely to make adequate and
up-to-date information on their services publicly available for reasons of commercial
advantage. National regulatory authorifie€oordination with other competent
authorities, or where relevant, other competent authorities irardination with
national regulatory authoritiesshould nonetheless be able to require publication of
such information where it is demonstrated that sudarmmétion is not effectively
available to the publidVhere the quality of services of publicly available
interpersonal communication services depends on any external factors, such as
control of signal transmission or network connectivity, national regulato
authorities in coordination with other competent authorities should be able to

require providers of such services to inform their consumers accordingly.
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(272) National regulatory authorities in coordination with other competeaaithorities
should als set out the measurement methods to be applied by the service providers
in order to improve the comparability of the data provided. In order to facilitate
comparability across the Union and to reduce compliance cost, BEREC should adopt
guidelines on releant quality of service parameters which national regulatory
authorities in coordination with other competemiuthorities should take into utmost

account.
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(273) In order to take full advantage of the competitive environment, consumers should be
able to mak informed choices and to change providers when it is in their best
interest to do so. It is essential to ensure that they are able to do so without being
hindered by legal, technical or practical obstacles, including contractual conditions,
procedures andharges. That does not preclymtevidersfrom setting reasonable
minimum contractual periods of up 2d months in consumer contracts. However,
Member States should have the possibilityfintain or introduce provisions foa
shorter maximum duratioand to permit consumers to change tariff plans or
terminate the contract within the contract period without incurring additional costs
in light of national conditions, such as levels of competition and stability of network
investments. Independently frometklectronic communications service contract,
consumers might prefer and benefit from a longer reimbursement period for physical
connections. Such consumer commitments can be an important factor in facilitating
deployment of very high capacity networkstopor very close to endser premises,
including through demand aggregation schemes which enable network investors to
reduce initial takaup risks. However, the rights of consumers to switch between
providers of electronic communications services, as kstak in this Directive,
should not be restricted by such reimbursement periods in contracts on physical
connectiongnd such contracts should not cover terminal or internet access
equipment, such as handsets, routers or modems. Member States shouldeahsur
equal treatment of entities, including operators, financing the deployment of a very
high capacity physical connection to the premises of an-eisér, including where

such financing is by way of an instalment contract

(274) Automatic prolongation ofcontracts for electronic communications services is also
possible. In those cases, endersshould be able to terminate their contract without

incurring any costtfafter theexpiry of the U contract ternJ .
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(275) Any changes to the contractual conditigmeposedoy providers of publicly
available electronic communications services other than nuiméependent
interpersonal communications servioebjch are notto thebenefitof the enduser
U [for example in redtion to charges, tariffs, data volume limitations, data speeds,
coverage, or the processing of personal,ddtauld give rise to the right of the
enduser to terminate the contract without incurring any costs, even if they are
combined with some benefadichangesAny change to the contractual conditions
by the provider should therefore entitle the ender to terminate the contract
unless each change is in itself beneficial to the emser, or the changes are of a
purely administrative nature, suchasahange in the providerds
no negative effect on the endser, or the changes are strictly imposed by
legislative or regulatory changes, such as new contract information requirements
imposed by Union or national law. Whether a change icksively to the benefit
of the enduser should be assessed on the basis of objective criteria. Theisers
right to terminate the contract should be excluded only if the provider is able to
demonstrate that all contract changes are exclusively to taedjit of the enduser
or are of a purely administrative nature without any negative effect on the-end

user.
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(276) End-users should be notified of any changes to the contractual conditions by
means of a durable medium. Endisers other than consumers, proenterprises or
small enterprises, or netor-profit organisations should not benefit from the
termination rights in the case of contract modification, insofar as transmission
services used for machir®-machine services are concerned. Member States
shauld be able to provide for specific engser protections regarding contract
termination where the endisers change their place of residendéhe provisions
on contract termination should be without prejudice to other provisions of Union
or national law corcerning the grounds on which contracts can be terminated or
on which contractual terms and conditions can be changed by the service provider

or by the eneuser.

(277) The possibility of switching between providers is key for effective competition in a
competitive environment. The availability of transparent, accurate and timely
information on switching should increase the-eisdrs' confidence in switching and
make them more willing to engage actively in the competitive process. Service
providers should emse continuity of service so that enders are able to switch
providers without being hindered by the risk of a loss of seance where

technically possible, allow for switching on the date requested by &sets
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(278) Number portability is a key fdtator of consumer choice and effective competition
in competitive electronic communications markets.-Hsdrs who so request should
be able to retain their numbers independently optbeider of service and for a
limited time between the switching pfoviders ofservice. The provision of this
facility between connections to the public telephone network at fixed anfixeoin
locations is not covered by this Directive. However, Member States should be able to
apply provisions for porting numbers betmenetworks providing services at a fixed

location and mobile networks.

(279) The impact of number portability is considerably strengthened when there is
transparent tariff information, both for emders who port their numbers and for
endusers who calltose who have ported their numbers. National regulatory
authorities should, where feasible, facilitate appropriate tariff transparency as part of

the implementation of number portability.

(280) When ensuring that pricing for interconnection related tgtbeision of number
portability is costoriented, national regulatory authorities should also be able to take

account of prices available in comparable markets.
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(281) Number portability is a key facilitator of consumer choice and effective competition
in competitive markets for electronic communications and should be implemented
with the minimum delay, so that the number is functionally activated within one
working day and thend-user does not experience a loss of service lasting longer
than one working ay from the agreed date. The right to port the number should be
attributed to the eneuser who has the relevant (prer postpaid) contract with the
provider. In order to facilitate a orgtop-shop enabling a seamless switching
experience for endusersthe switching process should be led by the receiving
provider of electronic communications to the public. National regulaiQnyhere
relevant, other competerstuthorities should be able to prescribe the global process
of the switching andf the portingof numbers, taking into account national
provisions on contracts and technological developm@&his.should include, where
available, a requirement for the porting to be completed though ethexair
provisioning, unless an endiser requests otherwis&xperience in certain Member
States has shown that there is a riskratusersbeing switched to another provider
without having given their consent. While that is a matter that should primarily be
addressed by law enforcement authorities, Member Statetddbe able to impose
such minimum proportionate measures regarding the switching process, including
appropriate penalties, as are necessary to minimise such risks, and to ensme that
usersare protected throughout the switching process without makengrocess less
attractive for themThe right to port numbers should not be restricted by

contractual conditions.
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(282) In order to ensure that switching and porting take place within the tihimaits
provided for in this Directive, Member States shoudcbvide for the compensation
of endusersby providers in an easy and timely manner where an agreement
between a provider and an engser is not respected. Such measures should be
proportionate to the length of the delay in complying with the agreement-E
users should at least be compensated for delays exceeding one working day in
activation of service, porting of a number, or loss of service, and where providers
miss agreed service or installation appointments. Additional compensation could
also be in he form of an automatic reduction of the remuneration in cases where
the transferring provider is to continue providing its services until the services of

the receiving provider are activated.
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(283) Bundles comprisingt least either an internet accessrgee or apublicly available
numberbased interpersonatommunications servicas well aotherservices,
such as publicly availableumberindependent interpersonal communications
servicesJlinear broadcasting andachineto-machine services, or termai
equipment have become increasingly widespread and are an important element of
competition.For the purposes of this Directive, a bundle should be considered to
exist in situations where the elements of the bundle are provided or sold by the
same proviér under the same or a closely related or linked contrathile
bundles often bring about benefits tansumersthey can make switching more
difficult or costly and raise risks of contractual "leck. Where different services
andterminal equipmentwithin a bundle are subject to divergent rules on contract
termination and switchingr on contractual commitments regarding the acquisition
of terminal equipmentconsumers are effectively hampered in their rights under this
Directive to switch to competite offers for the entire bundle or parts ofQertain
essentialprovisions of this Directive regardirapntract summary information
transparency, contract duration and termination and switching should, therefore,
apply to all elements of a bundiacluding terminal equipment, other services such
as digital content or digital services, amdectronic communicatiorservices which
are not directly covered by the scope of those provisions. Allset obligations
applicable under this Directive to a giveglectronic communications service when
provided or sold as a staralone service should also be applicable when it is part
of a bundle with at least an internet access service or a publicly available number
based interpersonal communications servi€the contractual issues, such as the
remedies applicable in the event of romformity with the contract, should be
governed by the rules applicable to the respective element of the bundle, for instance
by the rules of contracts for the sales of goods oth®isupply of digital content.
However, a right to terminate any element of a bundle comprising at least an
internet access service or a publicly available numibaised interpersonal
communications service before the end of the agreed contract term beaafus
lack of conformity or a failure to supply should give a consumer the right to

terminate all elements of the bundle. Also, in order to maintain their capacity to
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switch easily providerg;onsumers should not be locked in with a provider by means

of acontractual de facto extension of the initial contract period.
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(284)

Providers of numbelbased interpersonal communications services have an

obligation to provide access to emergency services through emergency
communications. In exceptional circumstanaesmely due to a lack of technical
feasibility, they might not be able to provide access to emergency services or caller
location, or to both. In such cases, they should inform their customers adequately in
the contract. Such providers should providerthestomers with clear and

transparent information in the initial contract and update it in the event of any change
in the provision of access to emergency services, for example in invoices. That
information should include any limitations on territoria’ecage, on the basis of the
planned technical operating parameters of the communications service and the
available infrastructure. Where the service is not provided over a connection which is
managed to give a specified quality of service, the informatiauld also include

the level of reliability of the access and of caller location information compared to a
service that is provided over such a connection, taking into account current
technology and quality standards, as well as any quality of serviametars

specified under this Directive.
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(285) Endusers should be able to access emergency services through emergency
communications free of charge and without having to use any means of payment,
from any device which enables numib@rsed interpersonabmmunications
services, including when using roaming services in a Member State. Emergency
communications are a means of communication that includes not only voice
communications services, but also SMS, messaging, video or other types of
communicationsfor example real time text, total conversation and relay services.
Member States, taking into account the capabilities and technical equipment of the
PSAPs, should be able to determine which numbesed interpersonal
communications services are appropridi emergency services, including the
possibility to limit those options to voice communications services and their
equivalent for endusers with disabilities, or to add additional options as agreed
with national PSAPs Emergency communication can be teged on behalf of a
person by an kvehicle emergency call or an eCall as defined in RegulédEth)
2015/758.
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(286)

Member States should ensure thadviders ofnumberbased interpersonal
communications services provide reliable and accurate acoesgtgency services,
taking into account national specifications and critend the capabilities of

national PSAPs. Member States should consider the PSAP's ability to handle
emergency communications in more than one languagéhere the numbdrased
interpersonal communications service is not provided over a connection which is
managed to give a specified quality of service, the service provider might not be able
to ensure that emergency calls made through their service are routed to the most
appropriate BAP with the same reliability. For such netwanklependenproviders
namelyproviderswhich are not integrated with a provider of public electronic
communications networks, providing caller location information may not always be
technically feasible. Mebrer States should ensure that standards ensuring accurate
and reliable routing and connection to the emergency services are implemented as
soon as possible in order to allow networllependent providers of numbeased
interpersonal communications sendde fulfil the obligations related to access to
emergency services and caller location information provision at a level comparable
to that required of other providers of such communications serVifesre such
standards and the related PSAP systems hawebeen implemented,
network-independent numbebased interpersonal communications services should
not be required to provide access to emergency services except in a manner that is
technically feasible or economically viable. This may, for example, ideuhe
designation by a Member State of a single, central PSAP for receiving emergency
communications. Nonetheless, such providers should inform-eisérs when

access tahe single European emergency number "112" or to caller location
information is not sypported.
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(287) In order to improve the reporting and performance measurement by Member
States with respect to the answering and handling of emergency calls, the
Commission should, every two years, repiarthe European Parliament and to the
Council onthe effectiveness of the implementation of the single European

emergency number "112".
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(288) Member States should take specific measures to ensure that emergency services,
includingthe single European emergency numb&rl 1 26, ar e eqUWially &
end-userswith disabilities in particular deaf, hearirgnpaired, speecimpaired and
deatblind endusersand in accordance with Union law harmonising accessibility
requirements for products and serviceBhis could involve the provision of special
termiral devices foendusers with disabilities when other ways of communication

are not suitable for them

(289) It is important to increase awarenesshef single European emergency number
0611206 in order to improve tirestravellingih of pi
the Union. To that end, citizens should be made fully aware, when travelling in any
Member State, in particular through information provided in international bus
terminals, train stations, ports or airports and in telephone directem@aser and
billing material, thathe single European emergency numb&rl 1 26 can be wus
single emergency number throughout the Union. This is primarily the responsibility
of the Member States, but the Commission should continue both to supptot and
supplement initiatives of the Member States to heighten awarengsshgle
European emergency numbér1 126 and periodically to ev

awareness of it.
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(290) Caller location informatiopwhich applies to all emergency communications
improves the level of protection and the security ofesers and assists the
emergency services in the discharge of their duties, provided that the transfer of
emergency communication and associated data to the emergency services concerned
is guaranteg by the national system of PSAPs. The reception and use of caller
location informationwhich includes both networbased location information and
where available, enhanced handset caller location informatishpuld comply
with relevant Union law on thgrocessing of personal datad security measures
Undertakings that provide netwebased location should make caller location
information available to emergency services as soon as the call reaches that service,
independently of the technology used. Hearehandsebased location technologies
have proven to be significantly more accurate and cost effective due to the
availability of data provided by the European Geostationary Navigation Overlay
Service and Galileo Satellite system and other Global Ntwig&atellite Systems
and WiFi data. Therefore, handsa¢rived caller location information should
complement networkased location information even if the haneldetived location
becomes available only after the emergency communication is set up eM8tates
should ensure thatvhere available, the handselerived caller location information
is made available to the most appropriate PSAP. This might not be always possible,
for example when the location is not available on the handset or through the
interpersonal communications service used, or when it is not technically feasible to
obtain that information. Furthermore, Member States should ensure ttied
PSAPs are able to retrieve and manage the caller location information ayailable
where feasibleThe establishment and transmission of caller location information
should be free of charge for both the @rs@r and the authority handling the
emergency communication irrespective of the means of establishment, for example
through the handset or the netloor the means of transmission, for example

through voice channel, SMS or-Based.
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(291) In order to respond to technological developments concerning accurate caller
location information, equivalent access ffgnduserswith disabilitiesand call
routing to the most appropriate PSAP, the Commission should be empowered to
adopt by means of a delegated act measures necessary to ensure the compatibility,
interoperability, quality, reliability and continuity of emergency communications in
the Union, suchsafunctional provisions determining the role of various parties
within the communications chain, for examplemberbasednterpersonal
communications service providers, network operators and PSAPs, as well as
technical provisions determining the technizedans to fulfil the functional
provisions. Such measures should be without prejudice to the organisation of

emergency services of Member States.

(292) A citizen in one Member State who needs to contact the emergency services in
another Member State cannalo so because the emergency services may not have
any contact information for emergency services in other Member States. A Union
wide, secure database of numbers for a lead emergency service in each country
should therefore be introduced. To that end, BER should maintain a secure
database of E.164 numbers of Member State emergency service numbers, if such a
database is not maintained by another organisation, in order to ensure that the
emergency services in one Member State can be contacted by the arogrge

services in another.
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(293) Diverging national law has developed in relation to the transmission by electronic
communications services of public warnings regarding imminent or developing
major emergencies and disasters. In order to approximate lavhat airea, this
Directive should therefore provide that, when public warning systems are in place,
public warnings should be transmitted by providers of mobile numbased
interpersonal communication services to all emders concerned. The engsers
conceaned should be considered to be those who are located in the geographic
areas potentially being affected by imminent or developing major emergencies and
disasters during the warning period, as determined by the competent authorities.
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(294) Where the effetive reach of all eneusers concerned, independently of their place
or Member State of residence, is ensured and fulfils the highest level of data
security, Member States should be able to provide for the transmission of public
warnings by publicly availale electronic communications services other than
mobile numberbased interpersonal communications services and other than
transmission services used for broadcasting or by mobile application transmitted
via internet access services. In order to inform easers entering a Member State
of the existence of such a public warning system, that Member State should ensure
that those eneusers receive, automatically by means of SMS, without undue delay
and free of charge, easily understandable information on howeoeive public
warnings, including by means of mobile terminal equipment not enabled for
internet access services. Public warnings other than those relying on mobile
numberbased interpersonal communications services should be transmitted to
endusers inan easily receivable manner. Where a public warning system relies on
an application, it should not require endsers to log in or register with the
authorities or the application provider. Endsers' location data should be used in
accordance with Directig 2002/58/EC. The transmission of public warnings
should be free of charge for endsers. In its review of the implementation of this
Directive, the Commission could also assess whether it is possible in accordance
with Union law, and feasible to set upsangle Unionwide public warning system
in order to alert the public in the event of an imminent or developing disaster or

major state of emergency across different Member States.
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(295) Member States should be able to determine if proposals for alteraaystems,
other than through mobile numbebased interpersonal communication services,
are truly equivalent to such services, taking utmost account of the corresponding
BEREC guidelines. Such guidelines should be developed after consulting national
emergacy authorities in order to ensure that emergency experts have a role in
their development and that there is a common understanding between different
Member State emergency authorities as to what is needed to ensure full
implementation of such public warmig systems within the Member States while
ensuring that the citizens of the Union are effectively protected while travelling in

another MemberState.
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(296) In line with the objectives of the Charter and tiidigations enshrined in th&Jnited
Nations Convention on the Rights of Persons with Disabilities, the regulatory
framework should ensure that afid-users, includind) enduserswith disabilities,
older peopleand users with special social needs, have aadyquivalent&access to
affordable high quality servicesgardless of their place of residence within the
Union. Declaratior22 annexed to the final Act of Amsterdam provides that the
institutions of the Union are to take account of the needs of persondisatiilities

in drawing up measures under Articld4 TFEU.

(297) In order to ensure thatenduserswith disabilitiesbenefit from competition and the
choice of service providers enjoyed by the majority ofesers competent
authorities should specify, where appropriatd a light of national conditiongnd
after consulting endusers with disabilitiesconsumer protection requirements for
enduserswith disabilitiesto be met byroviders ofpublicly available electronic
communications services. Such requirements aznde, in particular, that
providersensure thatV/enduserswith disabilitiestake advantage of their services on
equivalent terms and conditions, including prices, tariffs and quality, as those offered
to their other endisers, irrespective of any addital costs incurred by those
providers Other requirements can relate to wholesale arrangements between
providers In order to avoid creating an excessive burden on service providers
competentuthorities should verify, whether the objectives of equivaeogéss and

choice can be achieved without such measures.

(298) In addition toUnion law harmonisingaccessibility requirements for products and
servicesthis Directivesets ounew enhanced affordability and availability
requirementson relatedterminal €uipmentand specific equipment and specific
servicedor end-users with disabilitiesTherefore, the corresponding obligation in
Directive 2002/22/EC that required Member States to encourage the availability of
terminal equipment fof e nuderswith disahlities has become obsolete and should

be repealed.
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(299) Effective competition has developed in the provision of directory enquiry services
and directories pursuant, inter alia Article 5 of Commission
Directive 2002/77/EC. In order to maintain thaffective competition, all
providersof numberbased interpersonal communications services which attribute
numberdrom a numbering planto their endusers should continue to be obliged to
make relevant information available in a fair, eosented andhondiscriminatory

manner.

(300) Endusers should be informed about their right to determine whether they want to be
included in a directory. Providers of numiiirsed interpersonal communications
services should respect the amgkrs' decision when makidgta available to
directory service providers. Article2 of Directive2002/58/EC ensures the end
users' right to privacy with regard to the inclusion of their personal information in a

public directory.

1 Commission Directive 2002/77/EC of 8&ptember 2002 on competition in the
markets for electronic communications netwaaksl services (OJ 249, 17.9.2002,
p.21).
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(301) Measures at wholesale level ensuring tledusion of eneliser data in databases
should comply with the safeguards for the protection of personal datallinder
Regulation (EUR016679and Articlel2 of Directive2002/58/EC. The cost
oriented supply of that data to service providers, with the pbigsfor Member
States to establish a centralised mechanism for providing comprehensive aggregated
information to directory providers, and the provision of network access under
reasonable and transparent conditions, should be put in place in orderrtotkasu
endusers benefit fully from competition, which has largely allowed the enabling of
the removal of retail regulation from these services and the provision of offers of

directory services under reasonable and transparent conditions.

(302) Followingthe abolition of the universal service obligation for directory services and
given the existence of a functioning market for such services, the right to access
directory enquiry services is no longer necessary. However, the national regulatory
authoritiesshould still be able to impose obligations and conditions on undertakings
that control access to emsers in order to maintain access and competition in that

marketU .
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(303) Endusers should be able to enjoy a guarantee of interoperability in resgdct
equipment sold in the Union for the receptadmradio in new vehicles of categoiy
and of digital television. Member States should be able to require minimum
harmonised standards in respect of such equipment. Such standards could be adapted

from time to time in light of technological and market developments.
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(304) Where Member States decide to adopt measures in accordance with Directive
(EU) 2015/1535 for the interoperability of consumer radio receivers, theguld
be capable of receiving and repducing radio services provided via digital
terrestrial radio broadcasting or via IP networks, in order to ensure that
interoperability is maintained. This may also improve public safety, by enabling
users to rely on a wider set of technologies for aceggsnd receiving emergency
information in the MemberStates.
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(305) Itis desirable to enable consumers to achieve the fullest connectivity possible to
digital television sets. Interoperability is an evolving concept in dynamic markets.
Standardisation twbes should do their utmost to ensure that appropriate standards
evolve along with the technologies concerned. It is likewise important to ensure that
connectors are available on digital television sets that are capable of passing all the
necessary elemenof a digital signal, including the audio and video streams,
conditional access information, service information, API information and copy
protection information. This Directive should therefore ensure that the functionality
associated to or implementeddonnectors is not limited by network operators,
service providers or equipment manufacturers and continues to evolve in line with
technological developments. For display and presentation of connected television
services, the realisation of a common staddhrough a marketriven mechanism is
recognised as a consumer benefit. Men8tates and the Commission should be
able to take policy initiatives, consistent with the Treaties, to encourage this

development.
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(306) The provisions on interoperabilityfaconsumer radio and television equipment do
not prevent car radio receivers in new vehicles of categdrfrom being capable
of receiving and reproducing radio services provided via analogue terrestrial radio
broadcasting and those provisions do not prev®ember States from imposing
obligations to ensure that digital radio receivers are capable of receiving and

reproducing analogue terrestrial radio broadcasts.

(307) Without prejudice to Union law, this Directive does not prevent Member States
from adoptng technical regulations related to digital terrestrial television
equipment, to prepare the migration of consumers to new terrestrial broadcasting
standards, and avoid the supply of equipment that would not be compliant with the

standards to be rolled du
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(308)

Member States should be able to lay down proportidmaist carry' obligations on
undertakings under their jurisdiction, in the interest of legitimate public policy
considerations, but such obligations should only be imposed where they are

necessary to meet general interest objectives clearly defined by Member States in
accordance with Union law and should be proportionate and transparent. It should be
possible to apply Omust carryd obligati ol
channe$ and complementary services supplied by a specified media service provider.
Obligations imposed by Member States should be reasonable, that is they should be
proportionate and transparent in light of clearly defined general interest objectives.
MemberStaes shoul d provide an objective j ust
obligations that they impose in their national law in order to ensure that such

obligations are transparent, proportionate and clearly defined. The obligations should

be designed in a wayhich provides sufficient incentives for efficient investment in

infrastructure.
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(309)

O0Must carryd obligations should be subj e

in order to keep them uo-date with technological and market evolution and in
order to ensure that they continue to be proportionate to the objectives to be
achieved. Such obligations could, where appropriate, entail a provision for
proportionate remuneratiamhich should be set out in national law. Where that is
the case, nationalaw should also determine the applicable methodology for
calculating appropriate remuneration. That methodology should avoid
inconsistency with access remedies that may be imposed by national regulatory
authorities on providers of transmission services dder broadcasting which have
been designated as having significant market power. However, where a-fed
contract signed before é [the date of
a different methodology, it should be possible to continaeapply that

methodology for the duration of the contract. In the absence of a national
provision on remuneration, providers of radio or television broadcast channels and
providers of electronic communications networks used for the transmission of
those |mdio or television broadcast channels should be able to agree contractually

on a proportionate remuneration
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(310)

Electronic communications networks and servicesed for the distribution of radio

or television broadcasts to the public include cable, IPTV, satellite and terrestrial

broadcasting networks. They might also include other networks to the extent that a

significant number of endsers use such networks their principal means to receive

radio and television broadcastdust carry' obligations related to analogue
television broadcast transmissions should be considered only where the lack of
such an obligation would cause significant disruption for a si§oant number of

endusers or where there are no other means of transmission for specified

television brMadtasarchanaoakl sgati ons ¢

of services specifically designed to enaddpiivalentaccess bgnd-userswith
disabilities Accordingly complementary services include services designed to
improve accessibility for endsers with disabilities, such as videotext, subtitfmg
endusers who are the deaf or hard of hearingudio descriptionspoken subtitles
and $gn languagenterpretation, and couldnclude access to the related ragata
where necessary. In lightf the growing provision and reception of connected
television services and the continued importance of EPGsntbuser choice the
transmission of pigrammerelated datmecessary to support connected television
andEPGf uncti onalities can be included
possible for sch programmerelated data to include information about the

programme content and how to accesshitit not the programme content itself.
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(311) Calling line identification facilities are normally available on modern telephone
exchanges and can therefore increasingly be provided at little or no expense.
MemberStates are not required to impose obligjadi to provide these facilities when
they are already available. Directi2802/58/EC safeguards the privacy of users with
regard to itemised billing, by giving them the means to protect their right to privacy
when calling line identification is implemeiteThe development of those services
on a parEuropean basis would benefit consumers and is encouraged by this
Directive A common practice by providers of internet access services is to provide
customers with an-enail address using their commercial nanoe trade mark. In
order to ensure endisers do not suffer lockn effects related to the risk of losing
access to-enails when changing internet access services, Member States should be
able to impose obligations on providers of such services to, on régeiser
access their enails, or transfer emails sent to the relevantmail account(s). The
facility should be provided free of charge and for a duration that is considered to

be appropriate by the national regulatory authority

(312) The publication binformation by Member States will ensure that market players and
potential market entrants understand their rights and obligations, and know where to
find the relevant detailed information. Publication in the national gazette helps

interested parties iother Member States to find the relevant information.
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(313) In order to ensure that the pRaropean electronic communications market is
effective and efficient, the Commission should monitor and publish information on

charges which contribute to deterinig prices to endisers.

(314) In order to determine the correct application of Union law, the Commission needs to
know which undertakings have been designated as having significant market power
and which obligations have been placed upon market playeratiopal regulatory
authorities. In addition to publication of that information at national level, it is
therefore necessary for Memlf&tiates to submit that information to the Commission.
Where Member States are required to send information to the Celomithey
should be able to do so by electronic means, subject to agreement on appropriate

authentication procedures.
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(315) In order to take account of market, social and technological developmmehigjng
evolution of technical standard¢p managehte risks posed to security of networks
and services and to ensure effective access to emergency services through emergency
communications, the power to adopt acts in accordance with A280d FEU
should be delegated to the Commission in respddts#ting a single maximum
Union-widevoice termination rate in fixed and mobile marké&fgdopting
measures related to emergency communications in the Union; and adapting the
annexedJto this Directive. It is of particular importance that the Commissiory carr
out appropriate consultations during its preparatory work, including at expert level,
and that those consultations be conducted in accordance with the principles laid
down in the Interinstitutional Agreement of ABril 2016 on Better LawWaking'.
In paticular, to ensure equal participation in the preparation of delegated acts, the
European Parliament and the Council receive all documents at the same time as
Member States' experts, and their experts systematically have access to meetings of

Commission egert groups dealing with the preparation of delegated acts.

! OJ L 123, 12.5.2016, p. 1.
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(316) In order to ensure uniform conditions for the implementation of this Directive,
implementing powers should be conferred on the Commission to adopt decisions to
resolve crosdorder harmfulnterference between Member States; to identify a
harmonised or coordinated approach for the purpose of addressing inconsistent
implementation of general regulatory approaches by national regulatory authorities
on the regulation of electronic communicasanarkets, as well asimbering,
including number ranges, portability of numbers and identifiers, number and address
translation systems, and access to emergency sethioegh the single European
emergency numbet12; to make the implementation of standards or specifications
compulsory, or remove standards or specifications from the compulsory part of the
list of standardsto adopt the technical and organisationaieasures to
appropriately manage the risks posedeourity of networks and services well as
the circumstances, format and procedures applicable to notification of security
incidents; to specifyelevantdetails relating to tradable individual rights publicly
available in a standardised electronic fatrwhen the rights of use for radio
spectrum are created $pecify the physical and technical characteristics of small
area wireless access points; authorise or prevent a national regulatory authority
from imposing on undertakings designated as hasigmjficant market power
certain obligations for access or interconnectiotty ttarmonise specific numbers or
numbering ranges’to address unmet crebsrder or parEuropean demand for
numbering resources; anddpecify the contract summary templatelie provided
to consumersThose powers should be exercised in accordance with Regulation
(EU) N0 182/2011 of the European Parliament and of the Cduncil

(317) Finally, the Commission should be able to adopt, as necessary, having taken utmost
account of tke opinion of BEREC, recommendations in relation to the identification
of the relevant product and service markets, the notifications under the procedure for
consolidating the internal market and the harmonised application of the provisions of

the regulatoy framework.

! Regulation (EU) Nd.82/2011 of the European Parliament and of the Council of
16 February2011 laying down the rules and general principles concerning
mechanisms for controlby Méme r St ates of the Commi ssi on
implementing powergOJ L 55, 28.2.2011, p. 13).
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(3189 The Commission should review the functioning of this Directive periodically, in
particular with a view to determining the need for amendments in light of changing

technological or market conditions.

(319) In carrying out its review otie functioning of this Directive, the Commission should
assess whether, in light of developments in the market and with regard to both
competition and consumer protection, there is a continued need for the provisions on
sectorspecificex anteregulation @ whether those provisions should be amended or
repealedAs this Directive introduces novel approaches to the regulation of
electronic communications sectors, such as the possibility to extend the application
of symmetric obligations beyond the first cartration or distribution point and
the regulatory treatment of cinvestments, a particular regard should be given in

assessing their functioning.

(320) Future technological and market developments, in particular changes in the use of
different electroniccommunications services and their ability to ensure effective
access to emergency services, might jeopardise the achievement of the objectives of
this Directive on enelusers' rights. BEREC should therefore monitor those
developments in Member States arebularly publish an opinion including an
assessment of the impact of such developments on the application in practice of the
provisions of this Directive relating to endsers. The Commission, taking outmost
account of BERECOSs o0 p ornandosubmit esldgislatiled pub | i
proposal where it considers it to be necessary to ensure that the objectives of this

Directive are achieved.
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(321) Directives2002/19/EC, 2002/20/EC, 2002/21/EC, 2002/2246@ aticle 5 of
Decision243/2012/EUshould be repéed.

(322) The Commission should monitor the transition from the existing framework to the

new framework.

(323) Since the objective of this Directive, namely achieving a harmonised and simplified
framework for the regulation of electronic communications networks, electronic
communications services, associated facilities and associated services, of the
conditions forthe authorisation of networks and servicegadio spectrum use and
of numbering resourcesof access to and interconnection of electronic
communications networks and associated facilities and efisadprotection cannot
be sufficiently achieved by hMember States but can rather, by reason of the scale
and effects of the action, be better achieved at Union level, the Union may adopt
measures in accordance with the principle of subsidiarity as set out in Arttkbe
Treaty on European Union. Ik@rdance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond what is necessary in order to

achieve that objective.
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(324)

(325)

(326)

In accordance with the Joint Political Declaratior28Septembe011 of
MemberStates and the Commission on explanatory docurhevitsmber States
have undertaken to accompany, in justified cases, the notification of their
transposition measures with one or more documents explaining the relationship
between the components of a directiwel the corresponding parts of national
transposition instrumentgVith regard to this Directive, the legislator considers the

transmission of such documents to be justified.

The obligation to transpose this Directive into national law should denedrto
those provisions which represent a substantive amendment as compared to the
repealed Directives. The obligation to transpose the provisions which are unchanged

arises under the repealed Directives.

This Directive should be without prejuditzthe obligations of the Member States
relating to the timdimits for the transposition into national law and the dates of

application of the Directives set out in AnngN, PartB,

HAVE ADOPTED THIS DIRECTIVE:

1

0J C369, 17.12.2011, d4.
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PARTI
FRAMEWORK (GENERAL RULES FOR THE BGANISATION OF THE SECTOR

TITLE |
SCOPE, AIM AND OBJECTIVES, DEFINITIONS

CHAPTERI
SUBJECTMATTER, AIM AND DEFINITIONS

Article 1

Subjectmatter, scope and aims

1. This Directive establishes a harmonised framework for the regulation of electronic
communications networks, electronic communications services, associated facilities
and associated services, and certain aspects of terminal equipment. It lays down tasks
of national regulatory authorities gnelhere applicablepf other competent
authorites, and establishes a set of procedures to ensure the harmonised application

of the regulatory framework throughout the Union.
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2. The aims of this Directive are to:

(@) implement an internal market in electronic communications networks and
services thatesults in the deployment and talge of very high capacity networks,
sustainable competition, interoperability of electronic communications services

accessibility, security of networks and serviega®l eneuser benefits; and

(b) ensure the provision thughout the Union of good quality, affordable, publicly
available services through effective competition and choice, to deal with
circumstances in which the needs of -@isers, includindg) thosewith disabilities in
order to access the services on an egbasis with othersare not satisfactorily met

by the market and to lay down the necessaryusad rights.
3. This Directive is without prejudice to:

(a) obligations imposed by national law in accordance with Union law or by Union
law in respect of servisegprovided using electronic communications networks

and services;
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(b) measures taken at Union or national level, in accordance with Union law, to
pursue general interest objectives, in particular relatinigetgrotection of

personal data and privacyontent regulation and audiovisual policy;

(c) actions taken by Member States for public order and public security purposes
and for defence;

(d) Regulations (EU) N®312012and (EU)2015/2120and
Directive2014/53/EU

4. The Commissionthe Body ofEuropean Regulators for Electronic Communications
(‘'BEREC') and the authorities concerned shall ensure compliance of their

processing of personal data with Union data protection rules.
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Article 2

Definitions
For the purposes of this Directivtbe following definitions apply

Q) 6el ectronic communications networkd mean:
based on a permanent infrastructure or centralised administration capacity, and,
where applicable, switching or routing equipment and other resouncksjing
network elements which are not active, which permit the conveyance of signals by
wire, radio, optical or other electromagnetic means, including satellite networks,
fixed (circuit and packeswitched, including internet) and mobile networks,
electicity cable systems, to the extent that they are used for the purpose of
transmitting signals, networks used for radio and television broadcasting, and cable

television networks, irrespective of the type of information conveyed;

(2) 'very high capacity re/ork’ meansither an electronic communications network
which U consists wholly of optical fibre elements at least up to the distribution point
at the serving location, @n electronic communications networnkhich is capable
of delivering, under usual pk-time conditions, similar network performance in
terms of available downlink and uplink bandwidth, resilience, egiated
parameters, and latency and its variation; network performance can be considered
similar regardless of whether the emger expaence varies due to the inherently
different characteristics of the medium by which the network ultimately connects

with the network termination point;
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3)

(4)

(5)

6transnational mar ket s6 means nmabr ket s
which cover the Umin or a substantial part thereof located in more than one Member
State;

d «

6el ectronic communications serviced mean:

remuneration via electronic communications networks, which encompasses, with the
exception of services pvaling, or exercising editorial control over, content
transmitted using electronic communications networks and services, the following

types of services:

(a) ‘'internet access service' as defined in point (2) of the second paragraph of
Article 2 of Regulathn (EU)2015/2120;

(b) interpersonal communications service; and

(c) services consisting wholly or mainly in the conveyance of signals such as
transmission services used for the provision of maetumeachine services

and for broadcasting;

i nterpersonal communications servicebo
remuneration that enables direct interpersonal and interactive exchange of
information via electronic communications networks between a finite number of
persons, whereby the pensoinitiating or participating in the communication

determine its recipient(s) and does not include services which enable interpersonal
and interactive communication merely as a minor ancillary feature that is

intrinsically linked to another service;
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(6) Onumbeged interpersonal communi cati ons SeE€
communications service which connects wttblicly assigned numbering resources,
namely, a number or numbers in national or internatidgh@imbering plans, or
which enables commigation with a number or numbers in national or international

U numbering plans;

(7) 'numberindependent interpersonal communications service' means an interpersonal
communications service which does not connect putiblicly assigned numbering
resourcespamely, a number or numbers in national or internatidgh@imbering
plans, or which does not enable communication with a number or numbers in

national or internationdll numbering plans;

(8) Opublic electronic communi canmunzatiens net wor |
network used wholly or mainly for the provision of publicly available electronic
communications services which support the transfer of information between network

termination points;

(9) 6net work terminati on pobwhiohtabengnserasns t he ph>
provided with access to a public electronic communications network, and which, in
the case of networks involving switching or routing, is identified by means of a

specific network address, which may be linked to anwest's numbeosr name;
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(10)

(11)

(12)

bassociated facilitiesd means associated
facilities or elements associated with an electronic communications network or an
electronic communications service which enable or support the provissenvices

via that network or service, or have the potential to do so, and include buildings or

entries to buildings, building wiring, antennae, towers and other supporting

constructions, ducts, conduits, masts, manholes, and cabinets;

Oassocrivaitceedb sceeans a service associated w
network or an electronic communications service which enables or supports the

provision, seHprovision or automategdrovision of services via that network or

service, or has the potenttaldo so, and includes number translation or systems

offering equivalent functionality, conditional access systems and electronic

programme guides (EPG¢J,as well as other services such as identity, location and

presence service;

6condi tisomsylstaeamdegneans any technical me a
and/or arrangement whereby access to a protected radio or television broadcasting
service in intelligible form is made conditional upon subscription or another form of

prior individual authorisabn;
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(13) 6user6 means a natur al or | egal person u:

electronic communications service;

(14 Obewderd means a user not providing publi

publicly available electronic communicat® services;

(15) 6consumer & means any natur al person who |
electronic communications service for purposes which are outside his or her trade,

business, craft or profession;

(16) o6provision of an el eetwonké memment bat kel

operation, control or making available of such a network;

(@)}

(177 dbéenhanced digital t e Hopbaxesintendedéqgconngctioe n t
to television sets or integrated digital television sets, able to redigival

interactive television services;

(@}

(18) Oo6application programming interfaced or
applications, made available by broadcasters or service providers, and the resources

in the enhanced digital television equigmt for digital television and radio services;
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(29) 6radi o spectrum allocationd means the de:
use by one or more types of radio communications services, where appropriate,

under specified conditions;

(20) Ohadmfimterferenced means interference wh
navigation service or of other safety services or which otherwise seriously degrades,
obstructs or repeatedly interrupts a radio communications service operating in

accordance W the applicable international, Union or national regulations;

1) o6security of networks and servicesbd6 mean:
networks and services to resist, at a given level of confidence, any action that
compromises the avabldity, authenticity, integrity or confidentiality dhose
networks and services, atored or transmitted or processed dataf the related
services offered by, or accessible via, theleetronic communicationsetworks or

services;

22) o6genelhm@ardi aaitti ondé means a | egal frameworKk
ensuring rights for the provision of electronic communications networks or services
and laying down sectespecific obligations that may apply to all or to specific types
of electronic commuications networks and services, in accordance with this

Directive;
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(23) 'smallarea wireless access point' means-power wireless network access
equipment of a small size operating within a small range, using licenced radio
spectrum or licencexempt adio spectrum or a combination thereof, which may be
used as part of a public electronic communications network, which may be equipped
with one or more low visual impact antennae, and which allows wireless access by
users to electronic communications netkgoregardless of the underlying network

topology, be it mobile or fixed,;

(24) 'radio local area network' or 'RLAN' means lpewer wireless access system,
operating within a small range, with a low risk of interference with other such
systems deployed iclose proximity by other users, using, on a+eaclusive basis,

harmonised radio spectrum;

(25)  'harmonised radio spectrum' means radio spectrum for which harmonised conditions
relating to its availability and efficient use have been established by wegtofical

implementing measures in accordance with Artictef Decision Nd&676/2002/EC;

(26) 'shared use of radio spectrum’' means access by two or more users to use the same
radio spectrum bands under a defined sharing arrangement, authbadedtie bais
of a general authorisation, individual rights of use for radio spectrum or a
combination thereof, including regulatory approaches such as licensed shared access
aiming to facilitate the shared use of a radio spectrum band, subject to a binding
agreemenof all parties involved, in accordance with sharing rules as included in
their rights of use for radio spectrum in order to guarantee to all users predictable and
reliable sharing arrangements, and without prejudice to the application of

competition law;
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(27)

6accessb6 means the making avail able of
under defined conditions, either on an exclusive or aaxaiusive basis, for the

purpose of providing electronic communications services, including whemtbey

used for the delivery of information society services or broadcast content services; it
covers, inter alia: access to network elements and associated facilities, which may
involve the connection of equipment, by fixed or fic@d means (in particulahis
includes access to the local loop and to facilities and services necessary to provide
services over the local loop); access to physical infrastructure including buildings,
ducts and masts; access to relevant software systems including operatioogl! supp
systems; access to information systems or databases fordemng, provisioning,
ordering, maintaining and repair requests, and billing; access to number translation or
systems offering equivalent functionality; access to fixed and mobile netibnks,
particular for roaming; access to conditional access systems for digital television

services and access to virtual network services;
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(28) 6interconnectiondd means a specific type
network operators by means of theypical and logical linking of public electronic
communications networks used by the same or a different undertaking in order to
allow the users of one undertaking to communicate with users of the same or another
undertaking, or to access services providbganother undertaking where such
services are provided by the parties involved or other parties who have access to the
network;

(29) 6operator®6 means an undertaking providin
electronic communications network or an assed facility;

(30) 61 ocal |l oop6 means the physical path use:
connecting the network termination point to a distribution frame or equivalent

facility in the fixed public electronic communications network;

(31) 6 c a ledn$a comnection established by means of a publicly available interpersonal

communications service allowing tweaay voice communication;

(32) 6voice communi c aapuldiclysavakakele electronced6 means
communicationsservice for originating and receiving, directly or indirectly, national
or national and international calls through a number or numbers in a national or

international numbering plan;
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(33) 6geographic number 6 me aUinembaringolanmmvhezer f r om |
part of its digit structure contains geographic significance used for routing calls to the

physical location of the network termination point;

(34) ongrographic number 6 me aJaumberimgplarbtratr f r om
is not a geograpb number, such as mobile, freephone and prenrats numbers;

(35) o6total conversation serviced means a mul
provides bidirectional symmetric real time transfer of motion video, real time text

and voice between ess in two or more locations;

(36) O6public safety answering pointdé or ' PSAP'
emergency communication is first received under the responsibility of a public

authority or a private organisation recognised by the Membeg; Stat

(37) 6most appropriate PSAP® means a PSAP est .
cover emergency communications from a certain area or for emergency

communications of a certain type;
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(38) 6emergency communicati ond mtmparssnalc o mmuni C
communications services between an-asdr and the PSAP with the goal to request

and receive emergency relief from emergency services;

(39) 6emergency serviced means a service, rec
provides immediate @hrapid assistance in situations where there is, in particular, a
direct risk to life or limb, to individual or public health or safety, to private or public

property, or to the environment, in accordance with national law;

(40) 6caller | ocadimeansaformaai public mobil e 1
processed, derived from network infrastructure or handsets, indicating the
geographic position of an errdser's mobile terminal equipment, and, in a public
fixed network, the data about the physical addresstaf network termination

point;

(41) 'terminal equipment’ means terminal equipment as defined in point (1) of Article 1
of Commission Directive 2008/63/EC

(42) 'security incident' means an event having an actual adverse effect on the security

of electroric communications networks or services.

! Commission Directive 2008/63/EC of 20 June 2008 on competition in the markets in
telecommunications terminal equipment (OJ L 18R26.2008, p. 20).
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CHAPTER I
OBJECTIVES

Article 3

General objectives

1. Member States shall ensure that in carrying out the regulatory tasks specified in this
Directive, the national regulatory and other competent authoritieslialeasonable
measures which are necessary and proportionate for achieving the objectives set out
in paragrapl2. Member Stateshe Commission, the Radio Spectrum Policy Group
('RSPG"),and BEREC shall also contribute to the achievement of those obgctiv

National regulatory and other competent authorghea! contribute within their
competence to ensuring the implementation of policies aimed at the promotion of
freedom of expression and informatioultural and linguistic diversity, as well as

mediapluralism.
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2. In the context of this Directive, theational regulatory and other competent

authorities as well as BERE@e Commission and the Member States shall pursue

each of the following general objectives, which are not listed in ordepradrity:

(&) promoteconnectivity andaccess to, and take of, very high capacity
networks, includingfixed U, mobileand wireless networksy all citizens and

businesses of the Union;

(b) promote competition in the provision of electronic communioatioetworks
and associated facilities, including efficient infrastruco@sed competition,
and in the provision of electronic communications services and associated

services;

(c) contribute to the development of the internal market by removing remaining
obstacles to, and facilitating convergent conditions for, investment in, and the
provision of, electronic communications networks, electronic communications
services, associated facilities and associated services, throughout the Union, by
developing commorules and predictable regulatory approaches, by favouring
the effective, efficient and coordinated useaafio spectrum, open innovation,
the establishment and development of ttBosopean networks, thgrovision,
availability and interoperability of paEuropean services, and etsdend

connectivity;
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(d) promote the interests of the citizens of the Unldioy ensuringconnectivity
and thewidespread availability and takeg of very high capacitgetworks,
including fixed U, mobileand wireless networksand ofelectronic
communications services, by enabling maximum benefits in terms of choice,
price and quality on the basis of effective competition, by maintaining the
security of networks and services, by ensuring a high and common level of
protection br endusers through the necessary sesgmecific rules and by
addressing the needs, suchUaaffordable prices, of specific social groups, in
particularU end-userswith disabilities elderly endusers and endsers with
special social needand choiceand equivalent access for engsers with
disabilities.

3. Where the Commission establishes benchmarks and reports on the effectiveness of
Me mber Statesd measures towards achievini
paragraph2, the Commission shall, where nexgary, be assisted by Member
States, national regulatory authorities, BEREC and the RSPG

4. The national regulatory and other competent authorities shall, in pursuit of the policy

objectives referred to in paragrapland specified in thisaragraphUinter alia:

(@) promoteregulatory predictability by ensuring a consistent regulatory approach
over appropriate review periods and through cooperation with each other,
Uwi BEREC with the RSPGandU' w i thehCommission;
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(b) ensurethat, in similar circumstances, there is no discrimination in the

treatment oproviders ofelectronic communications networks and services;

(c) applyUnion law in a technologically neutral fashion, to the extent that this is

consistent with the achievemteof the objectives set out in paragraph

(d) promoteefficient investment and innovation in new and enhanced
infrastructures, including by ensuring that any access obligation takes
appropriate account of the risk incurred by the investing undertakimby
permitting various cooperative arrangements between investors and parties
seeking access to diversify the risk of investment, while ensuring that
competition in the market and the principle of rdbscrimination are

preserved,;

(e) takedue accountfahe variety of conditions relating to infrastructure,
competition the circumstancesf end-usersand, in particularconsumersn
the various geographic areas within a Member Statkjding local

infrastructure managed by natural persons on a Hfair-profit basis
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(H imposeex anteregulatory obligations only to the extent necessary to secure
effective and sustainable competitiontheinterest ofend-usersand relax or

lift such obligations as soon as that condition is fulfilled.

Member States shhénsure that the national regulatory and other competent
authorities act impatrtially, objectively, transparently and in a naltscriminatory

and proportionate manner.

Article 4

Strategic planning and coordination of radio spectrum policy

1. Member Stateshall cooperate with each other and with the Commission in the
strategic planning, coordination and harmonisation of the use of radio spectrum in
the Unionin accordance with Union policies for the establishment and functioning
of the internal market in edctronic communicationsTo that end, they shall take
into considerationinter alia, the economic, safety, health, public interetreedom
of expression, cultural, scientific, social and technical aspects of Union policies, as
well as the various intests of radio spectrum user communities, with the aim of

optimising the use of radio spectrum and avoiding harmful interference.
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By cooperating with each other and with the Commission, Member States shall
promote the coordination of radio spectrum @plpproaches in the Union and,

where appropriate, harmonised conditions with regard to the availability and efficient
use of radio spectrum necessary for the establishment and functioning of the internal

market in electronic communications.

Member Stags shallJ, through the RSP&ooperatewith each other and with the
Commissiorin accordance with paragraphii, and upon their request with the
European Parliament and with the Council, in support of the strategic planning and

coordination of radio spectrum policy approaches in the Uitign

(@) developing best practices on radio spectrum related matters, wiikva to

implementing this Directive;

(b) facilitating the coordination between Member States with a view to
implementing this Directive and other Union law and to contributing to the

development of the internal market;
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(c) coordinating their approaches tthe assignment and authorisation of use of
radio spectrum and publishing reports or opinions on radio spectrum related

matters.

BEREC shall participate on issues concerning its competence relating to market
regulation and competition related to radio spaatn.

The Commission, taking utmost account of the opinion of the RER@y submit
legislative proposals to the European Parliament and to the Council for the purpose
of establishing multiannual radio spectrum policy programmes, setting out the policy
orientations and objectives for the strategic planning and harmonisation of the use of
radio spectrum in accordance with this Directag well as for the purpose of

releasing harmonised radio spectrum for shared use or for use not subject to

individual rights.
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TITLE Il
INSTITUTIONAL SET-UP AND GOVERNANCE

CHAPTER |
NATIONAL REGULATORY AND OTHER COMPETENT AUTHORITIES

Article 5

National regulatory and other competent authorities

1. Member States shall ensure that each of the tasks laid down in thisu@iiecti

undertaken by a competent authority.

Within the scope of this Directive, theational regulatory authorities shall be

responsible at least for the following tasks:

(@) implementingex antemarket regulation, including the imposition of access and

interconnection obligations;
U

(b) ensuring the resolution of disputes between undertakings
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(€)

carrying out radio spectrum management and decisions or, where those tasks
are assigned to other competent authorities, providing advice regarttieg
marketshapingand competitionU’ elements of national processetated to
therights of use for radio spectruior electronic communications networks

and services

v

(d) contributing to theprotectionof enduser rights in the electronic
communications sectgn coordination, where relevant, with other competent
authorities

(e) assessing and monitoring closely mark&taping and competition issues
regarding open internet access;

U

(  WUassessing the unfair burden and calculating the net cost of the prafision
universal service;

v

(g) ensuring number portabilityetween providers

(h) performing any other task that this Directive reserves to national regulatory
authorities.
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Member States may assign other tasks provided for in this Directovether

Union law to national regulatory authorities particular, those related to market
competition or market entry, such as general authorisation, and those related to
any role conferred on BEREC. Where those task$ated tanarket competition or
market entry are assigned to other competent authorities, they shall seek to consult
the national regulatory authority before taking a decision. For the purposes of
contributing to BEREC's tasks, national regulatory authorities shall be entitled to

collectnecessary data and other information from market participants.

Member States may also assign to national regulatory authorities other tasks on

the basis of national law, including national law implementing Union law.

Member States shall, in particular, pmote stability of competences of the
national regulatory authorities when transposing this Directive with regard to the
attribution of tasks resulting from th&nion electronic communications

regulatory framework as amended in 2009.
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2. National regulator and other competent authorities of the same Member State or of
different Member States shali where necessarenter into cooperative

arrangements with each other to foster regulatory cooperation.

3. Member States shall publish the tasks taib@ertaken by national regulatory and
other competent authorities in an easily accessible form, in particular where those
tasks are assigned to more than one body. Member States shall ensure, where
appropriate, consultation and cooperation between thakerdies, and between
those authorities and national authorities entrusted with the implementation of
competition law or consumer law, on matters of common interest. Where more than
one authority has competence to address such matters, M8tater shaknsure

that the respective tasks of each authority are published in an easily accessible form.

4. Member States shall notify to the Commission all national regulatory and other
competent authorities that are assigned tasks under this Directive, and their

respective responsibilities, as well as any change thereof.
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Article 6

Independence of national regulatory and other competent authorities

1. Member States shall guarantee the independence of national regulatory authorities
and of other competent authoesi by ensuring that they are legally distinct from, and
functionally independent of, any natural or legal person providing electronic
communications networks, equipment or services. Member States that retain
ownership or control afindertakings providingelectronic communications
networks or services shall ensure effective structural separation of the regulatory

function from activities associated with ownership or control.

2. Member States shall ensure that national regulatory and other competent agthoriti
exercise their powers impatrtially, transparently and in a timely manner. Member
States shall ensure that they have adedaatmical,financial and human resources

to carry out the tasks assigned to them.
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Article 7

Appointment and dismissal of membefsational regulatory authorities

The head of a national regulatory authority, or, where applicable, the members of the
collegiate body fulfilling that function within a national regulatory authority or their
alternates, shall be appointed for a t@froffice of at leasthree years fromamong
persons of recognised standing and professional experience, on the basis of merit,
skills, knowledge and experience and following an cahtransparentselection

procedurel Member States shall ensure contipwf decisionmakingU.

Member States shall ensure that the head of a national regulatory authority, or where
applicable, members of the collegiate body fulfilling that function within a national
regulatory authority or their alternates may be disedsturing their term only if

they no longer fulfil the conditiongquired for the performance of their duties

which are laid down in national law before their appointment
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3. The decision to dismiss the head of the national regulatory authority concarned
where applicable members of the collegiate body fulfilling that function, shall be
made public at the time of dismissal. The dismissed head of the national regulatory
authority or, where applicable, members of the collegiate body fulfilling thatémnct
shall receive a statement of reasons. In the event that the statement of reasons is not
published, it shall be published upon that person's request. Member States shall
ensure that this decision is subject to review by a court, on points of factl as wel

on points of law.

Article 8

Political independence and accountability of the national regulatory authorities

1. Without prejudice to Article0, national regulatory authorities shall act
independently and objectivelycluding in the development of internal procedures
and the organisation of staff, shall operate in a transparent and accountable
manner in accordance with Union layjand shall not seek or take instructions from
any other body in relation to the exeraidehe tasks assigned to them under national
law implementing Union law. This shall not prevent supervision in accordance with
national constitutional law. Only appeal bodies set up in accordance with Atticle
shall have the power to suspend or overtlgaisions of the national regulatory

authorities.

AM\P8_AMA(2017)0318(00D02) EN.docx250558 PE524.212/01-00

EN EN



EN

National regulatory authorities shall report annuatiter alia, on the state of the
electronic communications market, on the decisions they issue, on their human and
financial resources and how thassources are attributed, as well as on future plans.

Their reports shall be made public.

Article 9

Regulatory capacity of national regulatory authorities

Member States shall ensure that national regulatory authorities have separate annual
budgets antiave autonomy in the implementation of the allocated budget. Those

budgets shall be made public.

Without prejudice to the obligation to ensure that national regulatory authorities have
adequate financial and human resources to carry out the task ddsiginem,

financial autonomy shall not prevent supervision or control in accordance with
national constitutional law. Any control on the budget of the national regulatory

authorities shall be exercised in a transparent manner and made public.

Member Sates shall also ensure that national regulatory authorities have adequate
financial and human resources to enable them to actively participate in and
contribute to BEREC.
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Article 10

Participation of national regulatory authorities in BEREC

1. Member State shall ensure that the goals of BEREC of promoting greater regulatory
coordination and consistency are actively supported by their respective national

regulatory authorities.

2. Member States shall ensure that national regulatory authorities take utcmstta
of guidelines,opinions recommendations;ommon positionsbest practices and
methodologies adopteoly BEREC when adopting their own decisions for their

national markets.

Article 11

Cooperation with national authorities

National regulatory authorés, other competent authorities under this Directive, and national
competition authorities shall provide each other with the information necessary for the
application of this Directive. In respect of the information excharldemhn data protection
rules shall apply, andhe receiving authority shall ensure the same level of confidentiality as

that of the originating authority.
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CHAPTER I
GENERAL AUTHORISATION

SECTION 1
GENERAL PART

Article 12

General authorisation of electronic communications netwamkisservices

Member States shall ensure the freedom to provide electronic communications
networks and services, subject to the conditions set out in this Directive. To this end,
Member States shall not prevent an undertaking from providing electronic
communications networks or services, except where this is necessary for the reasons
set out in Article52(1) TFEU. Any such limitation to the freedom to provide

electronic communications networks and services shall be duly reasoned and shall be

notified to he Commission.

The provision of electronic communications networks or services, other than
numberindependent interpersonal communications services, may, without prejudice
to the specific obligations referred to in Artid8(2) or rights of use refedo in

Articles 46 and94, be subject only to a general authorisation.
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3. Where a Member State considers that a notification requirement is justified
undertakings subject to a general authorisatipthat Member State may require
suchundertakings olto submit a notification tthe national regulatory or other
competent authorityThe Member Statshall not requirsuchundertakings to
obtain an explicit decision or any other administrative act by such authority or by any

other authority before exasing the rights derived from the general authorisation.

Upon notificationU, when required, an undertaking may start the activity, where

necessary subject to the provisions on the rights of use under this Dirgttive.
U

4. The notification referred to in paragraptshall not entail more than a declaration by
a natural or legal person tioe national regulatory or other competent authoritf
the intention to start the provision of electronic communications networks oceservi
and the submission of the minimal information which is required to allow BEREC
and that authority to keep a register or list of providers of electronic communications

networks and services. That information shall be limited to:
(&) the name of the prader;

(b) the provider's legal status, form and registration number, where the provider is

registered in a trade or other similar public register in the Union;
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(c) the geographical address of the provider's main establishment in the inion

any,and, wlere applicable, any secondary branch in a Member State;

(d) the provider's website address, whexgplicable associated with the

provision of electronic communications networks or services;
(e) acontact person and contact details;
() ashort descriptionf the networks or services intended to be provided;
(g) the Member States concerned; and
(h) an estimated date for starting the activity.
Member States shall not impose any additional or separate notification requirements.

In order to approximatenotification requirements, BEREC shall publish

guidelines for the notification template and maintain a Union database of the

notifications transmitted to the competent authorities. To that end, the competent
authorities shall, by electronic means, forwaghch notification received to

BEREC without undue delayNotifications made to the competent authorities

bef ore €& ¢é [ thevdate gf enaryirdo faack of this Directive] shall be
forwarded to BEREC thedatéof éntryintderee ofgthessar s af t
Directive].
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Article 13
Conditions attached to the general authorisation and to the rights of use for radio spectrum

and for numbering resources, and specific obligations

1. The general authorisation for the provision of electronic commuonsanetworks
or services and the rights of use for radio spectrum and rights of use for numbering
resources may be subject only to the conditions listed in Ahr&ich conditions
shall be nofdiscriminatory, proportionate and transparent. In the chsghis of
use for radio spectrum, such conditions sbeafiure the effective and efficient use
thereof andbe in accordance with Articlets and51, and,in the case of rights of

use for numbering resources, shall be in accordance with Adtcle

2. Speific obligations which may be imposed on undertakings providing electronic
communications networks and services under Aréal@) and (5) andArticles 62,
68 and83 or on those designated to provide universal service under this Directive
shall be legail separate from the rights and obligations under the general
authorisation. In order to achieve transparency, the criteria and procedures for
imposing such specific obligations on individual undertakings shall be referred to in
the general authorisation.
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3. The general authorisation shall contain only conditions which are specific for that
sector and are set out in PaktsB andC of Annexl and shall not duplicate

conditions which are applicable to undertakings by virtue of other national law.

4. MemberStates shall not duplicate the conditions of the general authorisation where

they grant the right of use for radio spectrum or for numbering resources.

Article 14

Declarations to facilitate the exercise of rights to install facilities and right$es€onnection

Competent authoritieshall, within one week of the request of an undertaking, issue
standardised declarations confirming, where applicable, that the undertaking has submitted a
notification under Articlel2(3). Those declarations shall détthe circumstances under

which any undertaking providing electronic communications networks or services under the
general authorisation has the right to apply for rights to install facilities, negotiate
interconnection, and obtain access or intercomm@cin order to facilitate the exercise of

those rights, for instance at other levels of government or in relation to other undertakings.
Where appropriate, such declarations may also be issued as an automatic reply following the

notification referred tan Article 12(3).
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SECTION 2
GENERALAUTHORISATION RIGHTS AND OBLIGATIONS

Article 15

Minimum list of rights derived from the general authorisation

1. Undertakings subject to the general authorisation pursuant to Arfickhall have
the right to:

(@) provide electronic communications networks and services;

(b) have their application for the necessary rights to install facilities considered in

accordance with Articld3;

(c) use, subject to Articles3, 46 ands5, radio spectrum in relation to electronic

communications services and networks;

(d) have their application for the necessary rights of use for numbering resources

considered in accordance with Artid4.

2. Where such undertakings provide electronic communications networks or services to

the publc, the general authorisation shall give them the right to:

(&) negotiate interconnection with and, where applicable, obtain access to, or
interconnection from, other providers of public electronic communications
networks or publicly available electrordommunications services covered by

a general authorisation in the Union in accordance with this Directive;
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(b) be given an opportunity to be designated to provide different elements of the
universal service or to cover different parts of the nationatdgyrin

accordance with Articl&6 or87.

Article 16

Administrative charges

1. Any administrative charges imposed wmdertakings providingelectronic
communications networks or services under the general authorisation or to which a

right of use has beagranted shall:

(&) cover, in total, only the administrative costs incurred in the management,
control and enforcement of the general authorisation system and of the rights of
use and of specific obligations as referred to in Artld€?), which may
include costs for international cooperation, harmonisation and standardisation,
market analysis, monitoring compliance and other market control, as well as
regulatory work involving preparation and enforcement of secondary
legislation and administrative decismrsuch as decisions on access and

interconnection; and

(b) be imposed upon the individual undertakings in an objective, transparent and
proportionate manner which minimises additional administrative costs and

associated charges.

Member States may chooset to apply administrative charges to undertakings the
turnover of which idJ below a certain threshold or the activities of which do

not reach a minimum market share or have a very limited territorial scope.
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2. Where national regulatory or othesmpetent authorities impose administrative
charges, they shall publish an annual overview of their administrative costs and of
the total sum of the charges collected. Where there is a difference between the total

sum of the charges and the administratiests, appropriate adjustments shall be

made.
Article 17
Accounting separation and financial reports
1. Member States shall requiuadertakings providingpublic electronic

communications networks or publicly available electronic communications services
which have special or exclusive rights for the provision of services in other sectors in

the same or another Member State to:

(&) keep separate accounts for the activities associated with the provision of
electronic communications networks or services, éoetktent that would be
required if those activities were carried out by legally independent entities, in
order to identify all elements of cost and revenue, with the basis of their
calculation and the detailed attribution methods used, related to suchescti
including an itemised breakdown of fixed assets and structural costs; or
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(b) have structural separation for the activities associated with the provision of

electronic communications networks or services.

Member States may choose not to apply dmeiirements referred to in the first
subparagraph to undertakings which have an annual turnover of less than
EUR 50 million in activities associated with electronic communications networks or

services in the Union.

2. Whereundertakings providingpublic ekectronic communications networks or
publicly available electronic communications services are not subject to the
requirements of company law and do not satisfy the small and msiizech
enterprise criteria of Union law accounting rules, their financ@bns shall be
drawn up and submitted to independent audit and published. The audit shall be

carried out in accordance with the relevant Union and national rules.

The first subparagraph of this paragraph shall also apply to the separate accounts

required mder point(a) of paragraph.
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SECTION 3
AMENDMENT AND WITHDRAWAL

Article 18

Amendment of rights and obligations

Member States shall ensure that the rights, conditions and procedures concerning
general authorisations and rights of use for radio spaatrufor numbering

resources or rights to install facilities may be amended only in objectively justified
cases and in a proportionate manner, taking into consideration, where appropriate,
the specific conditions applicable to transferable rights of usado spectrum or

for numbering resources.

Except where proposed amendments are minor and have been agreed with the holder
of the rights or of the general authorisatibimotice shall be given in an appropriate
manner of the intention to make such aoh@ents. Interested parties, including users

and consumers, shall be allowed a sufficient period of time to express their views on
the proposed amendments. That period shall be no less than four weeks except in

exceptional circumstances.

Amendments shalldpublished, together with the reasons therefor.
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Article 19

Restriction or withdrawal of rights

1. Without prejudice to Article30(5) and(6), Member States shall not restrict or
withdraw rights to install facilities or rights of use for radio spectruroor
numbering resourcedefore the expiry of the period for which they were granted,
except where justified pursuant to paragrapdf this Article, and, where applicable,
in accordance with Annelxand to relevant national provisions regarding

compensation for the withdrawadl oghts.

2. In line with the need to ensure the effective and efficient use of radio spectrum, or
the implementation of the technical implementing measures adopted under Article 4
of Decision No676/2002/EC, Member States may allthe restriction or
withdrawal of rightof use for radio spectrumincluding therights referred to in
Article 49 of this Directive, based on piestablished and clearly defined
proceduresin accordance with the principles of proportionality and-non
discrimination. In such cas,the holders of the rights may, where appropriate and
in accordance with Union law and relevant national provisions, be compensated

appropriately.

3. A modification in the use of radio spectrum as a result of the application of
Article 45(4) or (5) shalnot alone constitute grounds justify the withdrawal of a
right of use for radio spectrum.
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4. Any intention to restrict or withdraw rights under the general authorisation or
individual rights of use for radio spectrum or farmbering resources withduthe
consent of the holder of the rightshall be subject to consultatiorof the

interested partiesn accordance with Articl@3.

CHAPTER 1lI

Provision of information, surveys and consultation mechanism

Article 20

Information request to undertakings

1. Member States shall ensure thatlertakings providingelectronic communications
networks and serviceassociated facilities, or associated services, provide all the
information, including financial information, necessary for national regulatory
authorites, other competent authorities and BEREC to ensure conformity with the
provisions of, or decisionsr opinionsadopted in accordance with, this Directive
and Regulation(EU) 2 0 1 8of tée European Parliament and of the Codhdih
particular, nationategulatory authoritieand, where necessary for performing their
tasks, other competent authoritieshall have the power to require those
undertakings to submit information concerning future network or service
developments that could have an impact onthelesale services that they make
available to competitoras well asnformation on electronic communications
networks and associated facilities, which is disaggregated at local level and
sufficiently detailedo enablethe geographical survey adédsigration of areas in

accordance with Articl@2.

! Regul ation (EU) 2018/ ¢é of the Edropean Pa
establishing the Body of European Regulators for Electronic Communications
(BEREC)and the Agency for Support for BEREC (BEREC Officegmending
Regulation (EU)2015/2120 and repealing Regulation (EC) No 1211/2@QaL € ,
e, ép)..

* 0OJ: Please insert in the text the number of the Regulation contained in document PE
CONS 52/18 (2016/0286(COD)) and insert the number, date and OJ reference of that
Regulation in tke footnote.
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Where the information collected imaccordance witthe first subparagraph is
insufficient for national regulatory authoritiesther competent authorities and
BEREC to carry out their regulatory tasks undéfnion law, such information
may be inquired from other relevant undertakings active in the electronic

communications or closely related sectors

Undertakings designated as having significant market power on wholesale markets
may also be required to subraitcounting data on the retail markets that are

associated with those wholesale markets.

National regulatory and other competent authorities may request information from
the single information points established pursuant to Dire2i\i&/61/EU.

Any requesfor information shall be proportionate to the performance efakkand

shall bereasoed

Undertakings shall provide the informaticegquestegporomptly and in accordance

with the timescales and level of detail required.

AM\P8_AMA(2017)0318(00D02) EN.docx265558 PE524.212/01-00

EN EN



EN

Member States shall ensuhat national regulatory and other competent authorities
provide the Commission, after a reasoned request, with the information necessary for
it to carry out its tasks under the TFEU. The information requested by the
Commission shall be proportionate ke tperformance of those tasks. Where the
information provided refers to information previously provided by undertakings at

the request of the authority, such undertakings shall be informed thereof. To the
extent necessary, and unless the authority thaiges the information has made an
explicit and reasoned request to the contrary, the Commission shall make the
information provided available to another such authority in another Member State.

Subiject to the requirements of paragr@pMember States shahsure that the
information submitted to one authority can be made available to another such
authority in the same or different Member State and to BEREC, after a substantiated
request, where necessary to allow either authority, or BEREC, to fulfil its

responsibilities under Union law.
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Where information gathered pursuant to paragraphcluding information

gathered in the context of a geographical surveyconsidered to be confidential by
a national regulatory or other competent authority in acearel with Union and
national rules on commercial confidentiality the Commission, BEREC aiaahy
other competenauthorities concerned shall ensure such confidenti8litgh
confidentiality shall not prevent the sharing of information between the compete
authority, the Commission, BEREC and amther competent authoritiesncerned

in a timely manner for the purposes of reviewing, monitoring and supervising the

application of this Directive

Member States shall ensure that, acting in accordanceatittnal rules on public
access to information and subject to Union and national rules on commercial
confidentiality and protection of personal data, national regulatory and other
competent authorities publish information that contributes to an open and

competitive market.

National regulatory and other competent authorities shall publish the terms of public
access to information as referred to in paragdaphcluding the procedures for
obtaining such access.
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Article 21
Information required with regar the general authorisation,

rights of use and specific obligations

1. Without prejudice tany information requested pursuant to Artic0 and
information and reporting obligations under national law other than the general
authorisation, national retatory and other competent authorities nufrgquire
undertakings to provide information with regard to the general authorisation, the
rights of use or the specific obligations referred to in Artidé€?), which is

proportionate and objectively justified particular for the purposes of:

(&) verifying, on a systematic or cabg-case basis, compliance with conditibn
of PartA, conditions2 and6 of PartD, and condition® and7 of PartE, of

Annex| and of compliance with obligations as referred téiticle 13(2);

(b) verifying, on a cas®y-case basis, compliance with conditions as set out in
Annex | where a complaint has been received or where the competent authority
has other reasons to believe that a condition is not complied with or in the case

of an investigation by the competent authority on its own initiative;

(c) carrying out procedures for and the assessment of requests for granting rights

of use;

(d) publishing comparative overviews of quality and price of services for the

benefit of consums;
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(e) collating clearly defined statisticeeports or studies

() carrying out market analyses for the purposes of this Direatigieiding data
on the downstream or retail markets associated with or related to the markets

which are the subject of the market analysis

(g) safeguarding the efficient use and ensuring the effective management of radio

spectrum and of numbering resowsce

(h) evaluating future network or service developments that could have an impact
on wholesale services made available to competitorgratorial coverage,
on connectivity available to erdsers or on the designationdfareas

pursuant to Article22;
() conducting geographical surveys;
() responding to reasoned requests for information by BEREC

The information referred to in poinfa) and (b), and (d) t@) of the first

subparagraph shall not be required prior to, or as a condition for, mackesac

BEREC may develop templates for information requests, where necessary, to

facilitate consolidated presentation and analysis of the information obtained.
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2. As regards the rights of use for radio spectrum, the information referred to in
paragraph 1tsll refer in particular to the effective and efficient use of radio
spectrum as well as to compliance watty coverage and quality of service

obligations attached to the rights of use for radio spectrum and their verification.

3. Where national regulatgior other competent authorities require undertakings to
provide information as referred to in paragrdplthey shall inform them of the

specific purpose for which this information is to be used.

4. National regulatory or other competent authorities st@liduplicate requests of
information already made by BEREC pursuant to Artéfleof Regulation
(EU)2 0 1 8 where BEREC has made the information received available to those
authorities

+

0J: Please insert in the text the number of the Regulation contained in document PE
CONS 51/18 (2016/0286(COD)).
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Article 22

Geographical surveys of network deployments

1. Nationalregulatoryand/or other competent authoritieshall conduct a geographical
survey of the reach of electronic communications networks capable of delivering
broadband (' br oa dfvayeals afteBthevdate ot entry)ntob y €

force of this Direave] U and shall update it at least every three years thereafter.

The geographical survey shaitlude a survey of the current geographic reach of
broadbandnetworks within their territoryas requiredfor the tasks of ational
regulatory andir other competent authorities under this Directivand for the

surveys required for the application of State aid rUles

Thegeographical survey may also include a forecast for a period determined by the
relevant authority of the reach of broadband networks, iading very high
capacity networks, within their territory.

Such forecast shall includdl relevant information, includinginformation on
planned deployments by any undertaking or public autharfityery high capacity
networks and significant upgradesextensions o) networks to at leasgtO0 Mbps
download speedd-or this purpose, national regulataryd/or other competent
authorities shall request undertakiragsl public authoritiesto provide such
informationto the extent that it is available and nae provided with reasonable

effort.
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The national regulatory authority shall decide, with respect to tasks specifically
attributed to it under this Directive, the extent to which it is appropriate to rely on

all or part of the information gathered in theontext of such forecast.

Where a geographical survey is not conducted by the national regulatory authority,
it shall be done in cooperation with that authority to the extent it may be relevant

for its tasks

The information collected in thgeeographicalsurvey shall be at an appropriate level
of local detail and shall include sufficient information on the quality of service and
parameters thereahd shall be treated in accordance with Artick®(3).

2. National regulatorgnd/or other competerduthoriies may designatg’ an area with
clear territorial boundaries where, on the basis of the information gatedeahy
forecast preparegbursuant to paragradh it is determined that, for the duration of
the relevant forecast period,no undertaking or galic authority has deployed or is
planning to deploy a very high capacity network or significampigradeor extend
its network to a performance of at least Mips download speed$ National

regulatoryand/or other competerauthorities shall publisthe designatet) areas.
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3. Within a designatet areathe relevantauthorities maynvite undertakings and
public authoritiesto declare their intention to deploy very high capacity networks
over the duration of the relevant forecast peridtiere thisinvitation results in a
declaration by an undertaking or public authority of its intention to do so, the
relevant authority may require other undertakings and public authorities to
declare any intention to deploy very high capacity networks, or signifibant
upgrade or extend its network to a performance of at least Mips download
speeds in this area. The relevaatithority shall specify the information to be
included in such submissions, in order to ensure at least a similar level of detail as
that take into consideration iany forecastpursuant toparagrapt.. It shall also
inform any undertakingr public authorityexpressing its interest whether the
designatedJ area is covered or likely to be covered by a fg@tteration access
network offering dowload speeds below 10@bps on the basis of the information

gathered pursuant to paragraph

4. Measurespursuant to paragragshallbe takenin accordance with an efficient,
objective, transparent and ndiscriminatory procedure, whereby no undertgkin
Uexcludeada priori. U
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5. Member States shall ensure thational regulatory and other competent
authorities, andlocal, regional and national authorities with responsibility for the
allocation of public funds for the deployment of electronic comgations
networks, for the design of national broadband plans, for defining coverage
obligations attached to rights of use for radio spectrum and for verifying availability
of services falling within the universal service obligations in their territoryitake
account the results of tlyeographical surveynd ofany designatedJareas

pursuant toparagraph4, 2 and3.

Member States shall ensure tha authoritiesconducting the geographical survey
shall supply those results subject to the receivindpaiity ensuring the same level

of confidentiality and protection of business secrets as the originating autratity
inform the parties which provided the informatiomhose results shall also be made
available to BEREC and the Commission upon theirgstjand under the same

conditions.

6. If the relevant information is not available on the market, competent authorities
shall make data from the geographical surveys which are not subject to
commerciakonfidentiality directly accessible in accordance with
Directive 2003/98/EC to allow for its reuse. They shall also, where such tools are
not available on the marketnake available information tooénablingendusersl
to determine the availability of connectivity in different areas, with a level of detalil
which is useful to support their choiokoperator or service provider.
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By é 18 months after the date of entry into force of this Direcfiwe order to
contribute to the consistent application of geographical surveys and forecasts,
BEREC shallafter consulting stakeholders and in close cooperation with the
Commissiorand relevant national authoritiesissue guidelines to assist national
regulatoryand/or other competerauthorities on the consistent implementation of

their obligations under thiarticle.

Article 23

Consultation and transparency mechanism

Except in cases falling within Article 26 or 27 or Artid2(10), Member States shall
ensure that, where national regulatory or other competent authorities intend to take
measures in accordee with this Directive, or where they intend to provide for
restrictions in accordance with Articls(4) and5), which have a significant impact

on the relevant market, they give interested parties the opportunity to comment on the
draft measure withia reasonable period, having regard to the complexity of the

matter and, except in exceptional circumstances, in any event not shorter tegs.30

For the purposes of Article 35, the competent authorities shall inform the RSPG at
the moment of publiceon about any draft measure which falls within the scope of
the comparative or competitive selection procedure pursuant to Arb&8g) and

relates to the use of radio spectrum for which harmonised conditions have been set
by technical implementing meases in accordance with Decision No 676/2002/EC

in order to enable its use for wirele®gsoadband electronic communications networks

and servicesWlireless broadband networks and services').
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National regulatory and other competent authorities skéligh their national

consultation procedures.

Member States shall ensure the establishment of a single information point through

which all current consultations can be accessed.

The results of the consultation procedure shall be made publicly deagabept in
the case of confidential information in accordance with Union and national rules on

commercial confidentiality.

Article 24

Consultation of interested parties

Member States shall ensure, as appropriatectimpetent authorities in

coordination, where relevant, witmational regulatory authorities take account of

the views of endisers, in particular consumeagyd endusers with disabilities
manufacturers and undertakings that provide electronic communications networks or
services on isss related to all enrdser and consumer righiacluding equivalent

access and choice for engsers with disabilitiesgoncerning publicly available
electronic communications services, in particular where they have a significant

impact on the market.
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Member States shall ensure tbatpetent authorities in coordination, where
relevant, withnational regulatory authorities establish a consultation mechanism
accessible for endisers with disabilitiesensuring that in their decisions on issues
relatedto enduser and consumer rights concerning publicly available electronic
communications services, due consideration is given to consumer interests in

electronic communications.

2. Interested parties may develop, with the guidana®ofpetent authoritiesn
coordination, where relevant, withational regulatory authorities, mechanisms,
involving consumers, user groups and service providers, to improve the general
quality of service provision bynter alia, developing and monitoring codes of

conduct and opating standards.

3. Without prejudice to national rules in accordance with Union law promoting cultural
and media policy objectives, such as cultural and linguistic diversity and media
pluralism,competent authorities in coordination, where relevant, withtional
regulatory authoritiekf may promote cooperation betweaemdertakings providing
electronic communications networks or services and sectors interested in the
promotion of lawful content in electronic communications networks and services.
That coogration may also include coordination of the publierest information to
be provided pursuant to Articli€03(4).
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Article 25

Out-of-court dispute resolution

1. Member States shall ensure thia national regulatory authority or another
competentuthority responsible for, or at least one independent body with proven
expertise in, the application of Articles02 t0o107 and Articlel15 of this Directive
is listed as an alternative dispute resolution entity in accordance with Ar2fé2)
of Directive2013/11/EU with a view to resolving disputes between providers and
consumersarising under this Directive and relating to geformance of contracts.
Member States may exteratcess t@lternative dispute resolutioprocedures
provided by that authoty or bodyto U endusersother than consumersin

particular microenterprises and small enterprises.

U

2. Without prejudice to Directive013/11/EU, where such disputes involve parties in
different Member States, Member States shall coordinate theitseffih a view to
bringing about a resolution of the dispute.

U
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Article 26

Dispute resolution between undertakings

In the event of a dispute arising in connection with existing obligations under this
Directive betweerproviders ofelectronic commungtions networks or services in a
Member State, or between such undertakings and other undertakings in the Member
State benefiting from obligations of access or interconnection or bewegders

of electronic communications networks or services in a Megritate and providers

of associated facilities, the national regulatory authority concerned shall, at the
request of either party, and without prejudice to parag2apsue a binding decision

to resolve the dispute in the shortest possible-frameon the basis of clear and
efficient proceduresand in any case within four months except in exceptional
circumstances. The Member State concerned shall require that all parties cooperate

fully with the national regulatory authority.

Member States may malprovision for national regulatory authorities to decline to
resolve a dispute where other mechanisms, including mediation, exist that would
better contribute to resolution of the dispute in a timely manner in accordance with
the objectives set out in Acte 3. The national regulatory authority shall inform the
parties thereof without delay. If, after four months, the dispute is not resolved, and if
the dispute has not been brought before the courts by the party seeking redress, the
national regulatory d@hority shall issue, at the request of either party, a binding
decision to resolve the dispute in the shortest possibleftarmee and in any case

within four months.
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3. In resolving a dispute, the national regulatory authority shall take decisionsaimed
achieving the objectives set out in Arti@eAny obligations imposed on an
undertaking by the national regulatory authority in resolving a dispute shall comply

with this Directive.

4. The decision of the national regulatory authority shall be madiablato the
public, having regard to the requirements of commercial confidentiality. The national
regulatory authority shall provide the parties concerned with a full statement of the

reasons on which the decision is based.

5. The procedure referred to paragraphg, 3 and4 shall not preclude either party

from bringing an action before the courts.

Article 27

Resolution of crosborder disputes

1. In the event of a dispute arising under this Directive between undertakings in
different Member States, @graph<2, 3 and4 of this Article shall apply. Those
provisions shall not apply to disputes relating to radio spectrum coordination covered
by Article 28.
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2. Any party may refer the dispute to the national regulatory authority or authorities
concernedWhere the dispute affects trade between Member States;dhgetent
national regulatory authority or authorities shall notify the dispute to BEREC in
order to bring about a consistent resolution of the didgute accordance with the
objectives set ouniArticle 3.

3. Where such a notification has been mad&:-REC shall issue an opiniamviting
the national regulatory authority or authorities concerned to take specific action in
order to resolve the dispute or to refrain from action, in the shortesbfgsme

frame, and in any case within four months except in exceptional circumstances.

4. The national regulatory authority or authorities concerned shall await BEREC's
opinion before taking any action to resolve the dispute. In exceptional circunsstance
where there is an urgent need to act, in order to safeguard competition or protect the
interests of endisers, any of the competent national regulatory authorities may,

either at the request of the parties or on its own initiative, adopt interim mgasure

5. Any obligations imposed on an undertaking by the national regulatory authority as
part of the resolution of the dispute shall comply with this Directive, take the utmost
account of the opinion adopted by BEREC, and be adopted within one month of such

opinion.

6. The procedure referred to in paragr&pshall not preclude either party from

bringing an action before the courts.
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Article 28

Radio Spectrum Coordination among Member States

1. Member States and their competent authorities shall ensutbehate of radio
spectrum is organised on their territory in a way that no other Member State is
preventedrom allowing on its territory the use of harmonised radio spectrum in
accordance with Uniokaw, especially due to crodsorder harmful interference

between Member States

Member Stateshall take all necessary measures to this effect without prejudice to
their obligations under international law and relevant international agreements such

as the ITU Radio Regulatiomsd the ITU Radio Regional Agreements

2. Member States shall cooperate with each otimeat, where appropriatghrough the
RSPG,Uin the crosshorder coordination of the use of radio spectrum in order to:

(a) ensure compliance with paragraph

(b) resdve any problem or dispute in relation to crdsder coordination or
crossborder harmful interferendeetweerMember States, as well as with
third countries, which prevent Member States from using the harmonised

radio spectrum in their territory

AM\P8_AMA(2017)0318(00D02) EN.docx282/558 PE524.212/01-00

EN EN



3. In order to ensure compliance with paragradh any affectedMember Staté) may
request the RSPG to use its good offilmeaddress any problem or dispute in
relation to crossborder coordination or cros®order harmful interference. Where
appropriate, the BPG mayissuean opinion proposinga coordinated solution

regarding such a problem or dispute.

4. Where the actions referretb in paragraph2 or 3 have not resolved the problem or
dispute, and athe request adny affectedMember StatéJ, the Commissiomay,
taking utmost account @ny opinion of the RSP@commending a coordinated
solution pursuant to paragrapl3, adopt decisions addressed to the Member States
concerned by the unresolved harmful interference issue by means of implementing
actsto resole crossborder harmful interference between two or more Member
States which prevent them from using the harmonised radio spectrum in their

territory.

Those implementing acts shall be adopted in accordance with the examination

procedure referred to in Adie 118(4)

5. The Union shall, upon the request of any affected Member State, provide legal,
political and technical support to resolve radio spectrum coordination issues with
countries neighbouring the Union, including candidate and acceding countri@s, i
such a way that the MembeStates concerned can observe their obligations under
Union law. In the provision of such assistance, the Union shall promote the

implementation of Union policies
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TITLE 1
IMPLEMENTATION

Article 29

Penalties

1. Member States shall lay down rules on penaliresuding, where necessaryines
andnon-criminal predetermined operiodic penalties, applicable to infringements
of national provisions adopted pursuant to this Directive or offoiigding decision
adoped bythe Commissionthe national regulatory or other competent authority
pursuant to this Directiveand shall take all measures necessary to ensure that they
are implementeddithin the limits of national) law, national regulatory and other
competent athorities shall have the power to impose such penalties. The penalties

provided for shall be appropriate, effective, proportionate and dissudsive.

2. Member States shall provide for penalties in the context of the procedure referred
to in Article 22(3)only where an undertaking or public authority knowingly or

grossly negligently provides misleading, erroneous or incomplete information.
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When determining the amount of fines or periodic penalties imposed on an
undertaking or public authority for knowingy or grossly negligently providing
misleading, erroneous or incomplete information in the context of the procedure
referred to in Article22(3), regard shall be had, inter alia, to whether the

behaviour of the undertaking or public authority has had a ne¢lya impact on
competition and, in particular, whether, contrary to the information originally
provided or any update thereof, the undertaking or public authority either has
deployed, extended or upgraded a network, or has not deployed a network and has

failed to provide an objective justification for that change of plan.

Article 30
Compliance with the conditions of the general authorisation or of rights ébmussdio

spectrum and for numbering resources and compliaveigh specific obligations

1. Member States shall ensure that thelevantcompetent authorities monitor and
supervise compliance with the conditions of the general authorisation or of rights of
use for radio spectrum and foumbering resourceswith the specific obligations
referred to in Article13(2) and with the obligation to use radio spectrum effectively
and efficiently in accordance with Articte Article 451) andArticle 47.
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Competentauthorities shall have the power to require undertakings subject to the
general authorigen or benefitting from rights of use for radio spectrum or for
numbering resourceso provide all information necessary to verify compliance with
the conditions of the general authorisation or of rights ofarseadio spectrum and
for numbering resouresor with the specific obligations referred to in Artidla(2)

or Article 47, in accordance with Articl21.

2. Where dJ competent authority finds that an undertaking does not comply with one
or more of the conditions of the general authorisation agbfs of usdor radio
spectrum and for numbering resourcesr with the specific obligations referred to
in Article 13(2), it shall notify the undertaking of those findings and give the

undertaking the opportunity to state its views, within a reasomiatéeimit.

3. The competentwthority shall have the power to require the cessation of the breach
referred to in paragrapgheither immediately or within a reasonable time limit and

shall take appropriate and proportionate measures aimed at ensuring compliance.
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In this regard, Memér States shall empower tbempetentauthorities to impose:

(@) where appropriate, dissuasive financial penalties which may include periodic

penalties with retroactive effect; and

(b) orders to cease or delay provision of a service or bundle of seroes,
continued, wouldUresult in significant harm to competition, pending
compliance with access obligations imposed following a market analysis

carried out in accordance with Artida .

Thecompetentuthorities shall communicate the measures ancettgons on which
they are based to the undertaking concerned without delay and shall stipulate a

reasonable period for the undertaking to comply with the measures.

4. Notwithstanding paragraplZsand3 of this Article, Member States shall empower
thecompetentauthority to impose, where appropriate, financial penalties on
undertakings for failure to provide information, in accordance with the obligations
imposed under poir{g) or(b) of Article 21(1) and Articles9, within a reasonable
period set by th&f competent authority.
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5. In the case of a serious breach or repeated breaches of the conditions of the general
authorisation or of the rights of uk® radio spectrum and for numbering
resourcesor of the specific obligations referred to in Artidig(2) or Article 47(1)
or (2), where measures aimed at ensuring compliance as referred to in paBagraph
this Article have failed, Member States slalinp o waeampetent authorities to
prevent an undertaking from continuing to provide electronic commumsati
networks or services or suspend or withdraw those rights of use. Member States shall
empower theompetentwuthority to impose penalties which are effective,
proportionate and dissuasive. Such penalties may be applied to cover the period of

any breacheven if the breach has subsequently been rectified.
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Notwithstanding paragrapl2s 3 and5 of this Article, thecompetentuthority may

take urgent interim measures to remedy the situation in advance of reaching a final
decision, where it has evidenoka breach of the conditions of the general
authorisation, of the rights of usar radio spectrum and for numbering resources,

or of the specific obligations referred to in Artidi&(2) or Article47(1) or(2) which
represents an immediate and seriduedt to public safety, public security or public
health or risks creating serious economic or operational problems for other providers
or users of electronic communications networks or services or other users of the
radio spectrum. The competent authosityall give the undertaking concerned a
reasonable opportunity to state its views and propose any remedies. Where
appropriate, theompetentuthority may confirm the interim measures, which shall

be valid for a maximum dhreemonths, but which may, inrcumstances where
enforcement procedures have not been completed, be extended for a further period of

up to three months.

Undertakings shall have the right to appeal against measures taken under this Article

in accordance with the procedure referrethtarticle 31.
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Article 31
Right of appeal

1. Member States shall ensure that effective mechanisms exist at national level under
which any user or undertaking providing electronic communications netwiorks
servicesor associated facilitiesvho is affeceéd by a decision of a competent
authority has the right of appeal against that decision to an appeal bodythat is
independent of the parties involved and of any external intervention or political
pressure liable to jeopardise its independent assessfrraatters coming before it.

This body, which may be a court, shall have the appropriate expertise to enable it to
carry out its functions effectively. Member States shall ensure that the merits of the

case are duly taken into account.

Pending the outcomd the appeal, the decision of the competent authority shall

stand, unless interim measures are granted in accordance with national law.

2. Where the appeal body referred to in paragfaphthis Article is not judicial in
character, it shall always giveritten reasons for its decision. Furthermore, in such a
case, its decision shall be subject to review by a court or a tribunal within the
meaning of Article267 TFEU.

Member States shall ensure that the appeal mechanism is effective.
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3. Member States shaollect information on the general subject matter of appeals, the
number of requests for appeal, the duration of the appeal proceedings and the number
of decisions to grant interim measures. Member States shall provide such
information, as well as theedisions or judgments, to the Commission and to

BEREC upon their reasoned request.

TITLE IV
INTERNAL MARKET PROCEDURES

CHAPTER |

Article 32

Consolidating the internal market for electronic communications

1. In carrying out their tasks under tlidgrective, national regulatory authorities shall

take the utmost account of the objectives set out in Aicle

2. National regulatory authorities shall contribute to the development of the internal
market by working with each other and with the Commissind BEREC, in a
transparent manner, in order to ensure the consistent application, in all Member
States, of this Directive. To this end, they shall, in particular, work with the
Commission and BEREC to identify the types of instruments and remedies best

suited to address particular types of situations in the market.
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3. Except where otherwise provided in recommendations or guidelines adopted
pursuant to Articlé84 upon completion of the public consultatidrequired under

Article 23, where a national regulatory authority intends to take a measure which:
(a) falls within the scope of Articlé1, 64,67, 68or 83; and
(b) would affect trade between Member States,

it shallpublishthe draft measurand communicate ito the @mmission, to

BEREC, and to the national regulatory authorities in other Member States, at the
same timestating the reasons ftre measure, in accordance with Arti2l&3) U.
National regulatory authorities, BEREC and the Commission may comment on that

draft measure within one month. The anenth period shall not be extended.

4. The draft measure referred to in paragrapuif this Article shall not be adopted for a

further two months, where that measure aims to:

(a) define a relevant market which idfdrent from those defined in the

recommendation referred to in Articdd(1); or

AM\P8_AMA(2017)0318(00D02) EN.docx292/558 PE524.212/01-00

EN EN



EN

(b) designate an undertaking as having, either individually or jointly with others,
significant market power, under Artic (3) or(4);

and it would affect trade betweerekiber States, and the Commission has indicated
to the national regulatory authority that it considers that the draft measure would
create a barrier to the internal market or if it has serious doubts as to its compatibility
with Union law and in particulahe objectives referred to in ArticB That twe

month period shall not be extended. The Commission shall iB&REC and

national regulatory authorities of its reservations in such aatabsimultaneously

make them pubilic.

BEREC shall publish an omion on the Commission's reservations referred to in
paragraph4, indicating whether it considers that the draft measure should be
maintained, amended or withdrawn and shall, where appropriate, provide specific
proposals to that end

Within the twemorth period referred to in paragraphthe Commission may either:

(a) take a decision requiring the national regulatory authority concerned to

withdraw the draft measure; or
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(b) take a decision to lift its reservations referred to in paragtaph

The Commssion shall take utmost account of the opinion of BEREC before taking a

decision.

Decisions referred to in point (a) shall be accompanied by a detailed and objective
analysis of why the Commission considers that the draft measure is not to be

adopted, togher with specific proposals for amending it.

Where the Commission has adopted a decision in accordance with point (a) of
paragrapl6 of this Article requiring the national regulatory authority to withdraw a
draft measure, the national regulatanthority shall amend or withdraw the draft
measure within six months of the date of the Commission's decision. Where the draft
measure is amended, the national regulatory authority shall undertake a public
consultation in accordance with Artic?®, and kall notify the amended draft

measure to the Commission in accordance with paragaplthis Article.
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8. The national regulatory authority concerned shall take the utmost account of
comments of other national regulatory authorities, of BEREC and @dhemission
and may, except in the cases covered by paradrapl poin{a) of paragrapB,
adopt the resulting draft measure and shall, where it does so, communicate it to the

Commission.

9. The national regulatory authority shall communicate to the Cesiom and to

BEREC all adopted final measures which fall under pdeitsnd (b) of paragraph

10. In exceptional circumstances, where a national regulatory authority considers that
there is an urgent need to act, in order to safeguard competitigmatadt the
interests of users, by way of derogation from the procedure set out in par&yraphs
and4, it may immediately adopt proportionate and provisional measures. It shall,
without delay, communicate those measures, with full reasons, to the Comixtissio
the other national regulatory authorities, and to BEREC. A decision of the national
regulatory authority to render such measures permanent or extend the period for

which they are applicable shall be subject to paragramsi4.

11. A national regultory authority may withdraw a draft measure at any time.
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Article 33

Procedure for the consistent application of remedies

Where an intended measure covered by Ar8&3) aims to impose, amend or
withdraw an obligation on an undertaking in applicatd Article 61 or67 in
conjunction withUJ’ Articles 69 to76 and Article83, the Commission may, within the
onemonth period referred to in Articl&2(3), notify the national regulatory authority
concerned and BEREC of its reasons for considering thalréfiemeasure would
create a barrier to the internal market or of its serious doubts as to its compatibility
with Union law. In such a case, the draft measure shall not be adopted for a further

three months following the Commission's natification.

In theabsence of such notification, the national regulatory authority concerned may
adopt the draft measure, taking utmost account of any comments made by the
Commission, BEREC or any other national regulatory authority.

Within the threemonth period referretb in paragraph of this Article, the

Commission, BEREC and the national regulatory authority concerned shall
cooperate closely to identify the most appropriate and effective measure in light of
the objectives laid down in Articlg, whilst taking due aount of the views of

market participants and the need to ensure the development of consistent regulatory

practice.
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3. Within six weeks from the beginning of the thh@enth period referred to in
paragraph, BEREC shallbissue an opinion on the Commmsis notification
referred to in paragraph indicating whether it considers that the draft measure
should be amended or withdrawn and, where appropriate, provide specific proposals
to that end. That opinion shall provide reasons and be made public.

4. If in its opinion, BEREC shares the serious doubts of the Commission, it shall
cooperate closely with the national regulatory authority concerned to identify the
most appropriate and effective measure. Before the end of thentoreh period

referred to inparagrapfL, the national regulatory authority may either:

(@) amend or withdraw its draft measure taking utmost account of the
Commission's notification referred to in paragrapéind of BEREC's opinion;

or
(b) maintain its draft measure.

5. The Commissin may, within one month following the end of the thneenth period
referred to in paragraphand taking utmost account of the opinion of BEREC, if

any:

(a) issue a recommendation requiring the national regulatory authority concerned
to amend or withdrawthe draft measure, including specific proposals to that
end and providing reasons for its recommendation, in particular where BEREC

does not share the Commi ssionds seriou
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(b) take a decision to lift its reservations indicated in accordance attgmpi;

or

(c) for draft measures falling under the second subparagraph of Arti6lg3) or
under Article 76(2),take a decision requiring the national regulatory authority
concerned to withdraw the draft measure, where BEREC shares the serious
doubtsof the Commission, accompanied by a detailed and objective analysis of
why the Commission considers that the draft measure should not be adopted,
together with specific proposals for amending the draft measure, subject to the
procedure referred to in Artee32(7), which shall applynutatis mutandis

6. Within one month of the Commission issuing the recommendation in accordance
with point(a) of paragrapb or lifting its reservations in accordance with pgbjtof
paragraplb, the national regulatory authity concerned shall communicate to the
Commission and to BEREC the adopted final measure.

That period may be extended to allow the national regulatory authority to undertake a

public consultation in accordance with Arti@8.

AM\P8_AMA(2017)0318(00D02) EN.docx298558 PE524.212/01-00

EN EN



7. Where the nationakgulatory authority decides not to amend or withdraw the draft
measure on the basis of the recommendation issued unde(g)a@hparagrapb, it

shall provide reasons.

8. The national regulatory authority may withdraw the proposed draft measure at any
stage of the procedure.

Article 34

Implementing provisions

After public consultation and after consulting the national regulatory authorities and taking
utmost account of the opinion of BEREC, the Commission may adopt recommendations or
guidelines in relabn to Article 32 that lay down the form, content and level of detail to be
given in the notifications required in accordance with Art82€3), the circumstances in

which notifications would not be required, and the calculation of theltmmts.
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CHAPTER Il
CONSISTENT RADIO SPECTRUMSSIGNMENT

Article 35

Peer review process

1. Wherethe national regulatorpr other competenauthority intends taindertake a
selection procedure in accordance with Artick(2) in relation to radio spectrum
for which harmonised conditions have been set by technical implementing
measures in accordance with Decision No 676/2002/EC in order to enable its use
for wireless broadband networks and services, it shall, pursuant to Arf28le
inform the RSPG about any draft measure which falls within the scope of the
comparative or competitive selection procedure pursuant to Art8€2) and
indicate whether and when it i®© request the RSPG to convene a Peer Review

Forum.

When requested to do so, the RSPG shall organise a Peer Review Forum in order
to discuss and exchange views on the draft measures transmitted and shall
facilitate the exchange of experiences and best pices on those draft measures.

The Peer Review Forum shall be composed of the members of the RSPG and

organised and chaired by a representative of the RSPG.
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At the latest during the public consultation conducted pursuant to Arti2k the

RSPG may exeptionally take the initiative to convene a Peer Review Forum in
accordance with the rules of procedure for organising it in order to exchange
experiences and best practices on a draft measure relating to a selection procedure
where it considers that therdft measure would significantly prejudice the ability

of the national regulatory or other competent authority to achieve the objectives set
in Articles 3, 45,46 and47.

The RSPG shall define in advance and make public the objective criteria for the

exceptional convening of the Peer Review Forum.

During the Peer Review Forum, theational regulatorauthority or other

competent authorityshallprovide an explanation on how the draft measure

(@) promotes the development of the internal market, tnessborder provision
of services, as well as competition, and maximises the benefits for the
consumer, and overall achieves the objectives set in Artigle$,46 and47
of this Directive,as well as in Decisions N&¥6/2002/EC an@43/2012/EU;

(b) enares effective and efficient use of radio spectrum; and

(c) ensures stable and predictable investment conditions for existing and
prospective radio spectrum users when deploying networks for the provision

of electronic communications services which rely cadio spectrum.
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5. The Peer Review Forum shall be open to voluntary participation by experts from

other competent authorities and from BEREC.

6. The Peer Review Forum shall be convened only once during the overall national
preparation and consultatiomprocess of a single selection procedure concerning
one or several radio spectrum bands, unless the national regulatory or other

competent authority requests that it is reconvened.

7. At the request of the national regulatory or other competent authofitgtt
requested the meeting, the RSPG may adopt a report on how the draft measure
achieves the objectives provided in paragraplreflecting the views exchanged in

the Peer Review Forum.

8. The RSPG shall publish in February each year a report concerning traft
measures discussed pursuant to paragraghand2. The report shall indicate
experiences and best practices noted.

9. Following the Peer Review Forum, at the request of the national regulatory or
other competent authority that requested the megtithe RSPG may adopt an

opinion on the draft measure.
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Article 36

Harmonised assignment of radipectrum

Where the use of radgpectrumhas been harmonised, access conditions and procedures have
been agreed, and undertakings to which the rsgkatrumshall be assigned have been

selected in accordance with international agreements and Union rules, Member States shall
grant the right of use for such radipectrumin accordance therewith. Provided that all

national conditions attached to thehtigo use the radispectrumconcerned have been

satisfied in the case of a common selection procedure, Member States shall not impose any
further conditions, additional criteria or procedures which would restrict, alter or delay the

correct implementatioof the common assignment of such rasfectrum

Article 37

Joint authorisation process to grant individual rights of use for radio spectrum

Two or several Member States may cooperate with each other and WwRBR&, taking into
account any interest expssed by market participantby jointly establishing the common
aspects of an authorisation process, avitere appropriatealso jointly conducting the

selection process to grant individual rights of use for radio spectfum.
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When designing thgoint auhorisation processMembers States may take into consideration

the following criteria:

(@) the individual national authorisation processes shall be initiated and implemented by

the competent authorities in accordance with a jointly agreed schedule;

(b) it shall provide, where appropriate, for common conditions and procedures for the
selection and granting of individual righaguse for radio spectruamong the

Member States concerned;

(c) it shall provide, where appropriate, for common or comparable toomslito be
attached to the individual rights of uiee radio spectrunamong the Member States

concernedinter alia allowing users to be assigned similar radio spectrum blocks;

(d) it shall be open at any time to other Member States until thegothorisation

process has been conducted.

Where, in spite of the interest expressed by market participants, Member States do not act

jointly, they shall inform those market participants of the reasons explaining their decision.

v
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CHAPTER 1ll
HARMONISATION PROCEDURES

Article 38

Harmonisation procedures

1. Wherethe Commission finds that divergences in the implementation by the national
regulatory or other competent authorities of the regulatory tasks specified in this
Directive could create a barrier to timernal market, the Commission may, taking
the utmost account of the opinion of BERBC where relevant, the RSP@dopt
recommendations psubject to paragrapl3 of this Article,decisions by means of
implementing acts to ensure the harmonised agpitaf this Directive and in order

to further the achievement of the objectives set out in Aricle

2. Member States shall ensure that national regulatory and other competent authorities
take the utmost account of the recommendations referred to gragaind in
carrying out their tasks. Where a national regulatory or other competent authority
chooses not to follow a recommendation, it shall inform the Commission, giving the

reasons for its position.
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3. The decisions adopted pursuant to paragfaghdl include only the identification of
a harmonised or coordinated approach for the purpose of addressing the following

matters:

€) the inconsistent implementation of general regulatory approaches by
national regulatory authorities on the regulation oftetenic communications
markets in the application of Articlégl and67, where it creates a barrier to
the internal market; such decisions shall not refer to specific notifications
issued by the national regulatory authorities pursuant to ABR;léen sich a

case, the Commission shall propose a draft decision only:

(i) after at least two years following the adoption of a Commission

recommendation dealing with the same matter, and

(i)  taking utmost account of an opinitlom BEREC on the case for
adoption of such a decision, which shall be provided by BEREC

within three months of the Commission's request;

(b) numbering, including number ranges, portability of numbers and
identifiers, number and address translation systendsaecess to
emergency servicglrough the single European emergency number
'112.
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4. The implementing acts referred to in paragrapt this Article shall be adopted in

accordance with the examination procedure referred to in Atti3é4).

5. BEREC mg, on its own initiative, advise the Commission on whether a measure

should be adopted pursuant to paragrhph

6. If the Commission has not adopted a recommendation or a decision within one
year from the date of adoption of an opinion by BEREC indicatitige existence of
divergences in the implementation by the national regulatory or other competent
authorities of the regulatory tasks specified in this Directive that could create a
barrier to the internal market, it shall inform the European Parliament aride

Council of its reasons for not doing so, and make those reasons public.

Where the Commission has adopted a recommendation in accordance with
paragraphl, but the inconsistent implementation creating barriers to the internal
market persists for two yea thereafter, the Commission shall, subject to
paragraph3, adopt a decision by means of implementing acts in accordance with

paragraph4.

Where the Commission has not adopted a decision within a further year from any
recommendation adopted pursuant toetlsecond subparagraph, it shall inform the
European Parliament and the Council of its reasons for not doing so, and make

those reasons public.
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Article 39

Standardisation

The CommissiotS shall draw up and publish in ti@fficial Journal of the European
Uniona list of noncompulsory standards or specifications to serve as a basis for
encouraging the harmonised provision of electronic communications networks,
electronic communications services and associated facilities and associated services.
Where necssary, the Commission may, following consultation of the Committee
established by DirectiveEU) 2015/1535, request that standards be drawn up by the
European standardisation organisations (European Committee for Standardisation
(CEN), European Committeerf Electrotechnical Standardisation (Cenelec), and

European Telecommunications Standards Institute (ETSI)).

Member States shall encourage the use of the standards or specifications referred to
in paragrapil for the provision of services, technical nfiéees or network

functions, to the extent strictly necessary to ensure interoperability of seefices

to-end connectivity, facilitation of provider switching and portabilitf numbers

and identifiersand to improve freedom of choice for users.
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In the absence of publication of standards or specifications in accordance with
paragraph, Member States shall encourage the implementation of standards or

specifications adopted by the European standardisation organisations.

In the absence of such standasdspecifications, Member States shall encourage the
implementation of international standards or recommendations adopted by the
International Telecommunication Union (ITUWhe European Conference of Postal

and Telecommunications Administrations (CEPMg International Organisation for

Standardisation (ISO) and the International Electrotechnical Commission (IEC).

Where internationadtandardexist, Member States shall encourage the European
standardisation organisations to use them, or the relevastgbanem, as a basis for
the standards they develop, except where such international standards or relevant

parts would be ineffective.

Any standards or specifications referred to paragraphl or in this paragraph

shall not prevent access as mayfieguired under this Directive, where feasible.
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3.

If the standards or specifications referred to in paragtdpdve not been adequately
implemented so that interoperability of services in one or more Member States
cannot be ensured, the implementatioswath standards or specifications may be

made compulsory under the procedure laid down in paradgraplthe extent strictly
necessary to ensure such interoperability and to improve freedom of choice for users.

Where the Commission intends to makeithplementation of certain standards or
specifications compulsory, it shall publish a notice in@figcial Journal of the

European Uniorand invite public comment by all parties concerned. The

Commission shall, by means of implementing acts, make impletn@mof the

relevant standards compulsory by making reference to them as compulsory standards
in the list of standards or specifications published irQffecial Journal of the

European Union

Where the Commission considers that the standards afisggans referred to in
paragraph no longer contribute to the provision of harmonised electronic
communications services, no longer meet consumers' needs or hamper technological
development, it shall remove them from the list of standards or speotfieat

referred to in paragragh
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6. Where the Commission considers that the standards or specifications referred to in
paragrapht no longer contribute to the provision of harmonised electronic
communications services, no longer meet consumers' nedusnper technological
development, it shall, by means of implementing acts, remove those standards or
specifications from the list of standards or specifications referred to in pardgraph

7. The implementing acts referred to in paragraphsd6 of thisArticle shall be

adopted in accordance with the examination procedure referred to in At&(4).

8. This Article does not apply in respect of any of the essential requirements, interface
specifications or harmonised standards to which Dire@idel/53EU applies.
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TITLEV
SECURITYUV

Article 40

Security of networks and services

1. Member States shall ensure tpatviders ofpublic electronic communications
networks or of publicly available electronic communications services take
appropriateand proportonatetechnical and organisational measures to
appropriately manage the risks posed to the security of networks and services.
Having regard to the state of the art, those measures shall ensure a level of security
appropriate to the risk presented. In gaitar, measuresncluding encryption
where appropriateshall be taken to prevent and minimise the impact of security

incidents on users and on other networks and services.

The European Union Agency for Network and Information Security ('ENISA')
shall facilitate, in accordance with Regulation (EU) N§26/2013 of the European
Parliament and of the Councl| the coordination of Member States to avoid
diverging national requirements that may create security risks and barriers to the

internal market.

2. Member States shall ensure tipabviders ofpublic electronic communications
networks orof publicly available electronic communications services notify without
undue delay the competent authority &¥ aecurityincidentthat has had a

significant impact on the operation of networks or services.

! Regulation (EU) No 526/2013 of the European Parliament and of the Council of 21
May 2013 concerning the European Unkgency for Network and Information
Security (ENISA) and repealing Regulation (EC) No 460/2004 (OJ L 165, 18.6.2013,
p. 41).
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In order to determine the significance of the impact of a security incidbate

availablethe followingparametershall, in particular, be taken into account:
(@) the numbenof users affected by the securigident,

(b) the duration of the securitgicident;

(c) the geographical spread of the area affected by the seiogidgnt,

(d) the extent to which the functioning of thetwork orservice isaffected
(e) theextentof impact on economic and societal activities.

Where appropriate, the competent authority concerned shall inform the competent
authorities in other Member States &MdISA. The competent authority concerned
may inform the public or require theovidersto do so, where it determines that

disclosure of the securitgicidentis in the public interest.

Once a year, the competent authority concerned shall submit a summary report to the
Commission and to ENISA on the notifications received and the action taken i

accordance with this paragraph.
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3. Member States shall ensure that in the case of a particular and significant threat
of a security incident in publielectroniccommunications networks or publicly
available electronic communications services, providefsuch networks or
services shall inform their users potentially affected by such a threat of any
possible protective measures or remedies which can be taken by the users. Where

appropriate, providers shall also inform their users of the threat itself.

4. This Article is without prejudice to Regulation (ER)16/679 and
Directive 2002/58/EC.
5. The Commissiont, aki ng ut most account of ENI SAGs

implementing acts detailing the technical and organisatiomaéasures referred to

in paragrapi, as well aghe circumstances, format and procedures applicable to
notification requirementpursuant to paragrapl2. Theyshall be based on European
and international standards to the greatest extent possible, and shall not prevent
MemberStates from amjpting additional requirements in order to pursue the

objectives set out in paragrafph

Those implementing acts shall be adopted in accordance with the examination
procedure referred to in Articld 18(4).
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Article 41

Implementation and enforcement

1. Member States shall ensure that, in order to implement Adi;léhe competent
authorities have the power to issue binding instructions, including those regarding
the measures required to remedseaurity incident or prevent one from occurring
when a sgnificant threat has been identifiednd timelimits for implementation, to
providers ofpublic electronic communications networks or publicly available

electronic communications services.

2. Member States shall ensure that competent authorities haveviiee fo require
providers ofpublic electronic communications networks or publicly available

electronic communications services to:

(&) provide information needed to assess the seduidftheir networks and

services, including documented security pekciand

(b) submit to a security audit carried out by a qualified independent body or a
competent authority and make the results thereof available to the competent

authority; the cost of the audit shall be paid bygh®vider.

3. Member States shall ensuthat the competent authorities have all the powers
necessary to investigate cases of-nompliance and the effects thereof on the

security of the networks and services.
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4. Member States shall ensure that, in order to implement Adiléhe competent
authorities have the power to obtain the assistana€Coimputer Security Incident
Responsdeam ('CSIRT') designategursuant to Articlé® of Directive
(EU) 2016/1148 in relation to issues falling within the tasks of the CSIRTs pursuant

to point2 of Annex| to that Directive.

5. The competent authorities shall, where appropriate and in accordance with national
law, consult and cooperate with the relevant national law enforcement authorities, the
competent authorities within the meaning of Arti8{&) d Directive
(EVU) 2016/1148 and the national data protection authorities.
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PART Il
NETWORKS

TITLE |
MARKET ENTRY AND DEPLOYMENT

CHAPTER |
FEES

Article 42

Fees for rights of use for radio spectrum and rights to install facilities

1. Member States may allow the competent authority to impose fees for the rights of
use for radio spectrum or rights to install facilities on, over or under public or private
property that are used for the provision of electronic communications networks or
savices and associated facilities which ensure the optimal use of those resources.
Member States shall ensure that such &e®sbjectively justified, transparent, non
discriminatory and proportionate in relation to their intended purpose and shall take

into account thgeneralobjectivesof this Directive.

2. With respect to rights of use for radio spectrum, Member States shall seek to
ensure that applicable fees are set at a level which ensures efficient assignment

and use of radio spectrum, including by:

(&) setting reserve prices as minimum fees for rights of use for radio spectrum by

having regard to the value of those rights in their possible alternative uses;
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(b) taking into accountcosts entailed by conditions attachedttmserights; and

(c) applying, to the extent possibl@ayment arrangements linked to thaetual

availability for use of the radio spectrum.

U
CHAPTER I
ACCESS TO LAND
Article 43
Rights of way
1. Member States shall ensure that, when a competent authority considers an
applicationfor the granting of rights:
| to install facilities on, over or under public or private property to an
undertaking authorised to provide public electronic communications networks,
or
| to install facilities on, over or under public property to an undariak
authorised to provide electronic communications networks other than to the
public,
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thatcompetenauthority

(@) acts on the basis of simple, efficient, transparent and publicly available
procedures, applied without discrimination and without delag,ia any event
makes its decision within six months of the application, except in the case of

expropriation, and

(b) follows the principles of transparency and sbscrimination in attaching

conditions to any such rights.

Theprocedureseferred to in points (a) and (b) may differ depending on whether the

applicant is providing public electronic communications networks or not.

2. Member States shall ensure that, where public or local authorities retain ownership or
control of undertaking providing public electronic communications networks or
publicly available electronic communications services, there is an effective structural
separation of the function responsible for granting the rights referred to in

paragraph from the activities ssociated with ownership or control.
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Article 44
Co-location and sharing of network elements and associated facilities

for providers of electronic communications networks

1. Where an operator has exercised the right under national law to install foifitie
over or under public or private property, or has taken advantage of a procedure for
the expropriation or use of property, competent authorities may impdeeatmn
and sharing of the network elements and associated facilities instaltbdt bass,
in order to protect the environment, public health, public security or to meet town
and countryplanning objectives.

Co-location or sharing of network elements and facilities installed and sharing of
property may be imposed only after an approppatgod of public consultation,

during which all interested parties shall be given an opportunity to express their

views and only in the specific areas where such sharing is considered to be necessary
with a view to pursuing the objectives provided infir& subparagraph. Competent
authoritiesmayimpose the sharing of such facilities or property, including land,
buildings, entries to buildings, building wiring, masts, antennae, towers and other
supporting constructions, ducts, conduits, manholes, dalmneneasures facilitating

the coordination of public works. Where necessafylember State may designate a
national regulatorgr other competent authority for one or more of the following

tasks:
(&) coordinating the process provided for in this Artigle

(b) acting as a single information point,
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(c) setting dowrrules for apportioning the costs of facility or property sharing and

of civil works coordination.

2. Measures taken by a competent authority in accordance with this Article shall be
objective transparent, nediscriminatory, and proportionate. Where relevant, these

measures shall be carried out in coordination with the national regulatory authorities.

CHAPTER IlI
ACCESS TO RADIO SPECTRUM

Section 1
Authorisations

Article 45

Management of radispectrum

1. Taking due account of the fact that radio spectrum is a public good that has an
important social, cultural and economic value, Member States shall ensure the
effective management of radio spectrum for electronic communications networks and
sewices in their territory in accordance with Articlésnd4. They shall ensure that
the allocation of, the issuing of general authorisations in respect of, and the granting
of individual rights of use for radio spectrum for electronic communications
netwaks and services by competent authorities are based on objective, transparent,

pro-competitive nondiscriminatory and proportionate criteria.

AM\P8_AMA(2017)0318(00D02) EN.docx321/558 PE524.212/01-00

EN EN



In applying this Article, Member States shall respect relevant international
agreements, including the ITU Radegulations and other agreements adopted in
the framework of the ITWpplicable to radio spectrum, such as thgreement
reached at the Regional Radiocommunications Conferenc2@d6,and may take
public policy considerations into account.

2. Member States shall promote the harmonisation of use of radio spéxgtrum
electronic communications networks and servia@soss the Union, consistent with
the need to ensure effective and efficient use thereof and in pursuit of benefits for the
consumer gch ascompetition,economies of scale and interoperability of networks
and services. In so doing, they shall act in accordance with Adticlehis Directive
and with DecisiorNo 676/2002/ECinter alia, by:

(&) pursuing wireless broadbandoverage oftieir national territory and
population at high quality and spead, well as coverage of major national
and Europeantransport paths, including trafigiropean transport netwoas
referred to in Regulation (EU) Nd.315/2013f the European Parliament
and d the Council;

! Regulation (EU) No 1315/2013 of the European Parliament and of the Council of 11
December 2013 on Union guidelines for the depelent of the trankuropean
transport network and repealing Decision No 661/2010/EU (OJ L 348 20.12.2013, p.
1).
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(b)

(€)

(d)

(e)

(f)

(¢))

facilitating the rapid development in the Union of new wireless
communications technologies and applications, including, where appropriate,

in a crosssectoral approach;

ensuring predictability and consistency in the grantinggnewal, amendment,
restriction and withdrawal of rights of use for radio spectrum in order to

promote longterm investments;

ensuring the prevention of crebsrder or national harmful interference in
accordance with Article28 and46 respectively, red taking appropriate pre

emptive and remedial measures to that end;

promoting the shared use of radio spectrum between similar or different uses of

radio spectrumlJ in accordance witcompetitionlaw;

applying the most appropriate and least ong®ruthorisation system possible
in accordance with Articld6 in such a way as to maximise flexibility, sharing

and efficiency in the use of radio spectrum;

applyingrules for the granting, transfer, renewal, modification and withdrawal
of rights of use for radio spectrutmat are clearly and transparently laid down
Uin order to guarantee regulatory certainty, consistency and predictability;
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(h) pursuing consistencyand predictability throughout the Union regarding the
way the use of radio spectrum is authorised in protecting public hakitiy
into account Recommendatioh999/519/EC

For the purpose of the first subparagraph, and ihe context of the developmeat
technical implementing measurdsr a radio spectrum banthder Decision

No 676/2002/EC, the Commission magquest theRSPGto issue an opinion
recommending the most appropriate authorisation regimes for the use of radio
spectrum in that band or partthereof. Where appropriate and taking utmost
account of suchopinion, the Commissiormay adopt a recommendation with a
view to promoting a consistent approach in the Union with regard to the

authorisation regimes for the use of that band
U

Where the Comnssion is considering thredoptionof measures in accordance with
Article 39(1), (4), (5) and (6)it may request thepinion of the RSPG with regard to

the implications of any such standard or specification for the coordination,

harmonisation and availaky of radio spectrum. The Commission shall take utmost

account of the RSPG&pinion in taking any subsequent steps.
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3. In the case of a national or regional lack of market demand for the use of a band in
the harmonisedadio spectrum, Member States nadlpw an alternative use of all or
part of that band, including the existing use, in accordance with paradraplis

of this Article, provided that:

(&) the finding of a lack of market demand for the use of such a band is based on a
public consultationn accordance with Articl@3, including a forward

looking assessment of market demand

(b) such alternative use does not prevent or hinder the availability or the use of
such a band in other Member States; and

(c) the Member State concerned takes duewatioof the longterm availability or
use of such a band in the Union and the economies of scale for equipment

resulting from using the harmonised radio spectrum in the Union.

Any decision to allovalternative usé&fon an exceptional basi$shall be subjedb a
regular review and shall in any event be reviewed promptly upon a duly justified
request by a prospective user to the competent authority for use of the band in
accordance with the technical implementing measure. The Membeskadite

inform the Commission and the other Member States of the decision taken, together

with the reasons therefor, as well as of the outcome of any review.
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4. Without prejudice to the second subparagraph, Member States shall ensure that all
types of technology used ftire rovision ofelectronic communications networks or
services may be used in the radio spectrum declared available for electronic
communications services in their National Frequency Allocation Plan in accordance

with Union law.

Member States may, however, yigte for proportionate and nediscriminatory
restrictions to the types of radio netwankwireless access technology used for

electronic communications services where this is necessary to:
(&) avoid harmful interference;

(b) protect public health againstectromagnetic fields, taking utmost account of
Recommendation 1999/519/EC,;

(c) ensure technical quality of service;
(d) ensure maximisation d#radio spectrunsharing;
(e) safeguard efficient use of radio spectrum; or

()  ensure the fulfilment of general interest objective in accordance with

paragraplb.
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5. Without prejudice to the second subparagraph, Member States shall ensure that all
types of electronic communications services may be provided in the radio spectrum
declared available for eleotnic communications services in their National
Frequency Allocation Plan in accordance with Union law. Member States may,
however, provide for proportionate and rdiscriminatory restrictions to the types
of electronic communications services to be predidncluding, where necessary, to

fulfil a requirement under the ITU Radio Regulations.

Measures that require an electronic communications service to be provided in a
specific band availabl®r electronic communications services shall be justified in
order to ensure the fulfilment of a general interest objective as laid down by the

Member States in accordance with Union law, including, but not limited to:
(a) safety of life;

(b) the promotion of social, regional or territorial cohesion;

(c) the avoidancef inefficient use of radio spectrum; or

(d) the promotion of cultural and linguistic diversity and media pluralism, for

exampleU' the provision of radio and television broadcasting services.
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A measure which prohibits the provision of any other electrosmemunications
service in a specific band may be provided for only where justified by the need to
protect the safety of life services. Member States may, ex@ptional basjslso
extend such a measure in order to fulfil other general interest okeis laid down
by the Member States in accordance with Union law.

Member States shall regularly review the necessity of the restrictions referred to in

paragraphg and5, and shall make the results of those reviews public.

Restrictions establisheatior to 25May 2011 shall comply with paragrapsand5
b y [the date of entry into force of this Direct]ve

Article 46

Authorisation of the use of radio spectrum

Member States shall facilitate the use of radio spectrum, including shared use, under
general authorisations and limit the granting of individual rightsse for radio

spectrum to situations where such rights are necessary to maximise efficient use in
light of demand and taking into account the criteria set out in the second
subparagraph. In all other cases, they shall set out the conditions for the use of radio

spectrum in a general authorisation.
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To that end, Membe$tateshall decide on the most appriate regime for

authorising the use of radio spectrum, taking accofint

(@)
(b)
(€)

(d)
(e)

(f)

the specific characteristics of the radio spectrum concerned;
the need to protect against harmful interference;

thedevelopment ofeliableconditions forradio spectum sharing, where

appropriate;
theneedto ensure technical quality of communications or service;

objectives of general interest as laid down by Member States in accordance

with Union law;

the need teafeguard efficient use of radio spectrum.

Whenconsidering whether to issugeneral authorisations to grantindividual

rights of use for the harmonised radio spectraking into account technical

implementing measures adopted in accordance with Article 4 of Decision
No 676/2002/EC, Member Sts shall seek to minimise problems of harmful

interferenceincludingin cases of shared use of radio spectrum on the basis of a

combination of general authorisation and individual rights of Use.
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Where appropriate, Member States shall consider plossibility to authorise the

use of radiospectrum based on a combination of general authorisation and
individual rights of use, taking into account thikely effects of different
combinations of general authorisations and individual rights of use and of gradual
transfers from one category to the other on competition, innovation and market

entry.

Member States shall seek to minimise restrictions on the usedior spectrum by
taking appropriate account afechnologicalsolutions for managing harmful
interference in order to impose the least onerous authorisation regime possible.

v

2. When taking a decision pursuant to paragraph 1 with a view to facilitatirsipéined
use of radio spectrum, the competent authorities shall ensure thacdmelitions
for the shared use of radio spectrum are clearly sat*datich conditions shall

facilitate efficient use of radio spectrum, competition and innovation.
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Article 47

Conditions attached tadividual rights of use for radio spectrum

Competent authorities shall attach conditions to individual rightsefor radio
spectrum in accordance with Articl&(1) in such a way as to ensomimal andthe
most effectie and efficient use of radio spectrlwnThey shallpefore the

assignment or renewal of such rightslearly establistany such conditions

including the level of use required and the possibility to fulfil that requirement
through trading or leasing, inder to ensure the implementation of those conditions
in accordance with Articl80. Conditions attached to renewals of right of use for

radio spectrum shall not provide undue advantages to existing holders of those rights.

Such conditionsshall specify the applicable parameters, including any deadline
for exercising the rights of use, the nefulfilment of which would entitle the
competent authority to withdraw the right of use or impose other measures.

v

Competent authorities shall, in a timely and tpament manner, consult and inform
interested parties regarding conditions attacheddividual rights of uséf before

their imposition. They shall determine in advance and inform interested parties, in a
transparent manner, of the criteria for the assessment of the fulfilment of those

conditions.
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2. When attaching conditions to individual rights of use for ragiectrum, competent
authorities may, in particular with a view to ensuring effective and efficient use of

radio spectrum or promoting coveragepvide forthe followingpossibilities:

(a) sharingpassive or active infrastructunenich relies on radio spetrum or

radio spectrum,
(b) commercial roaming access agreements,

(c) jointroll-out of infrastructures for the provision of networks or services

which rely on the use of radio spectrum.

Competent authoritieshall not prevent the sharingrafdio pectrum in the
conditions attached to the rights of use foadio spectrum. Implementation by
undertakings of conditions attached pursuant to this paragraph shall remain subject to

competition law.

Section 2

Rights of use

Article 48

Granting ofindividual rights of use for radio spectrum

1. Where it is necessary to grant individual rights of use for radio spectrum, Member
States shall grant such rights, upon request, to any undertaking for the provision of
electronic communications networks onsees under the general authorisation
referred to in Articlel2, subject to Articld3, topoint (c) of Article21(1) and to
Article 55 and to any other rules ensuring the efficient use of those resources in

accordance with this Directive.
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2. Without prejudice to specific criteria and procedures adopted by Member States to
grant individual rights of use for radgpectrum to providers of radio or television
broadcast content services with a view to pursuing general interest objectives in
accordance wit Union law, the individual rights of use for radio spectrum shall be
granted through open, objective, transparent;disariminatory and proportionate

procedures, and in accordance with Artiéte

3. An exception to the requirement of open procedurgsapaly where the granting of
individual rights of use for radio spectrum to the providers of radio or television
broadcast content services is necessary to achieve a general interest objective as laid

down by Member States in accordance with Union law.

4. Competent authorities shall consider applications for individual rights of use for
radio spectrum in the context of selection procedures pursuant to objective,
transparent, proportionate and ndiscriminatory eligibility criteria that are set out
in advance and reflect the conditions to be attached to such rights. Competent
authorities shall be able to request all necessary information from applicants in order
to assess, on the basis of those criteria, their ability to comply with those conditions.
Wherethe competent authority concludes that an applicant does not possess the

required ability, it shall provide a duly reasoned decision to that effect.
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When granting individual rights of use for radio spectrum, Member States shall
specify whether thosegtts can be transferred or leased by the holder of the rights,
and under which conditions. Articld® and51 shall apply.

The competentwthority shall take, communicate and make public the decisions on
the granting of individual rights of use for radipectrum as soon as possible after

the receipt of the complete application and within six weeks in the case of radio
spectrum declared available for electronic communications services in their National
Frequency Allocation Plan. That time limit shallwihout prejudiceo

Article 55(7) andto any applicable international agreements relating to the use of

radio spectrum or of orbital positions.

Article 49

Duration of rights

Where Member Statésmuthorise the use of radio spectrum throinglividual irights
of use for a limited periodithey shall ensure that the right of use is granted for a
period that igappropriate in light of thebjectivegpursuedn accordance with
Article 55(2),taking dueaccount of the need tinsurecompetition, as well as, in
particular, effective and efficient usef radio spectrumandto promoteinnovation
and efficient investments, includifi@by allowingd for an appropriate period for

investment amortisation.
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2. Where Member States grantividual rightsof use for radio spectrum for which
harmonised conditions have been set by technical implementing measures in
accordance with Decision No 676/2002/ECander to enabléts use for wireless
broadband electronic communications servidgsireless broadband services') for a
limited period,they shall ensure regulatory predictability for the holders of the
rights over a period of at least 2@ars regardingconditions for investment in
infrastructure which relies on the use of such radio spectrum, taking account of
the requirements referred to in paragraghof this Article. This Article is subject,
where relevant, to any modification of the conditions att&chto those rights of

use in accordance with Articlé&8.

To that end, Member States shall ensure that such rights are valid for a duration
of at least 15/ears and include, whereecessaryo comply with the first
subparagraph, an adequate extension thefiaander the conditions laid down in
this paragraph.

Member States shall make available the general criteria for an extension of the
duration of rights of use, in a transparent manner, to all interested parties in
advance of granting rights of use, as paot the conditions laid down under

Article 55(3) and(6). Such general criteria shall relate to:

(@) the need to ensure the effective and efficient use of the radio spectrum
concerned, the objectives pursued in points (a) and (b) of Ar#8¢2), or the
need to fulfil general interest objectives related to ensuring safety of life,

public order, public security or defence; and

AM\P8_AMA(2017)0318(00D02) EN.docx335558 PE524.212/01-00

EN EN



(b) the need to ensure undistorted competition.

At the latest two years before the expiry of the initial duration of an individual
right of use, the competent authority shalbnductan objective and forward

looking assessment of the general criteria laid down for extension of the duration
of that right of use in light of point (c) of Articlel5(2). Provided that the

competent authdty has not initiated enforcement action for necompliance with
the conditions of the rights of use pursuant to Articd®, it shall grant the

extension of the duration of the right of use unless it concludes that such an
extension would not comply wittheé general criteria laid down in point (a) or (b)

of the third subparagraph of this paragraph.

On thebasisof that assessment, the competent authority shall notify the holder of
the right as to whether the extension of the duration of the right of usmibe

granted.
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If such extension is not to be granted, the competent authority shall apply

Article 48 for granting rights of use for that specific radio spectrum band.

Any measureunder this paragraph shall be proportionate, nafiscriminatory,

transparert and reasoned.

By way ofderogationfrom Article 23, interested parties shall have the opportunity
to comment on any draft measure pursuant to the third and the fourth

subparagraphs of this paragraph for a period of at least threenths.
This paragraphis without prejudice to the application of Articles® and30.

When establishing fees for rights of use, Member States shall take account of the

mechanism provided for under this paragraph.

3. Where duly justified Member States majerogate from paragralp 2 of this Article

in the following cases:

(&) inlimited geographical areas, where access to higpeed networks is
severely deficient or absent and this is necessary to ensure achievement of
the objectives of Articlé5(2);

(b) for specific shortterm projects;
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(c) for experimental use;

(d) for uses of radio spectrum which, in accordance with Artielb(4) and(5),

can coexist with wireless broadband services; or
(e) for alternative use of radio spectrum in accordance with Artid&(3).

4. Member State may adjusthe duration of rights of use laid downthis Article to

ensure the simultaneous expiry of the duration of rights in one or several bands.

Article 50

Renewal of individual rights of use for harmonised radio spectrum

1. National regulatory orother competenauthorities shall take a decision on the
renewal of individual rights of use for harmonised radio specinuatimely
mannerbefore the duration dhose rights expired, except where, at the time of
assignment, the possibility of renewahs been explicitly excluded. For that
purpose, those authorities shall assess the needtmwh renewadl at their own
initiative or upon request by the holder of the right, in the latter case not earlier than
five years prior to expiry of the duration tbfe rights concerned. This shall be

without prejudice to renewal clauses applicable to existing rights.
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2. In taking a decision pursuant to paragrapdf this Article, competent authorities

shallconsider, inter alia

(@) the fulfilment of the objectiveset out in Article3, Article 45(2) andArticle

48(2), as well as public policy objectives under Union or national law;

(b) the implementation of a technical implementing measure adopted in
accordance with Articld of Decision N&676/2002/EC;

(c) thereview of the appropriate implementation of the conditions attached to the

right concerned;

(d) the need to promote, or avoid any distortion of, competition in line with
Article 52;

(e) the need to render the use of radio spectrum more efficient in fight o

technological or market evolution;

(H the need to avoid severe service disruption.
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3. When considering possible renewal of individual rights of usbdomonisedradio
spectrum for which the number of rights of use is limgiadsuant to paragrapi?
of this Article, competent authorities shall conduct an open, transparent and non

discriminatory procedur®, and shalljnter alia:

(a) give all interested partidd the opportunity to express their views through a

public consultation in accordance with Arti@a; and
(b) clearly state the reasons for such possible renewal.

The national regulatory or other competent authority shall take into account any
evidence arigg from the consultation pursuant to the first subparagtdjphf t hi s
paragraplof market demand from undertakingiherthan those holding rights of

use forradio spectrum in the band concerngetlen deciding whether to renew the
rights of use or to orgarse a new selection procedure in ordergmant the right®f
usepursuant to Articles5.

4. A decision to renew the individual right$ use for harmonised radio spectrum may
be accompanied by a review of the fasawvell as of the other terms and condit®
attached thereto. Where appropria&tional regulatory or othercompetent
authorities may adjust the fees for the rights of use in accordance with Agicle
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Article 51

Transfer or lease of individual rights of use for radio spectrum

1. Member State shall ensure that undertakings may transfer or lease to other

undertakingsndividual rights of use for radio spectrui
U

Member States may determine that this paragraph does not apply where the
undertaking'sndividual right of use for radiepectum was initially granted free of

chargeor assigned for broadcasting

2. Member States shall ensure that an undertaking's intention to trankfaserights
of use for radio spectrum, as well as the effective transfer thereof is notified in
accordance ith national procedures to thécompetent authority and is made
public. In the case of harmonised radio spectrum, any such transfer shall comply with

such harmonised use.

3. Member States shall allow the transfer or lease of rights of use for radinuspect
where the original conditions attached to the rights of use are maintained. Without
prejudice to the need to ensure the absence of a distortion of competition, in
particular in accordance with Artick2, Member States shall:

(@) submit transfersandleasedo the least onerous procedure possible;
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(b) notrefuse the lease of rights of use for radio spectun@rethe lessor
undertakesto remain liable for meeting the original conditions attached to the

rights of use;

(c) not refusethe transfer of rights of use for radio spectrum urtlesse is a
clear risk thatthe new holder is unable to meet the original conditions for the
right of useU.

Any administrativecharge imposed on undertakings in connection with processing
an applicaton for the transfer or lease of rights of use for radio spectrum shall
comply with Articlel6.

Points(a), (b) andc) of the first subparagraph are without prejudice to the Member
States' competence to enforce compliance with the conditions attacheditghts
of use at any time, both with regard to the lessor and the lessee, in accordance with

their national law.

Competent authorities shall facilitate the transfer or lease of rights of use for radio
spectrum by giving consideration to any requestpathe conditions attached to
the rights in a timely manner and by ensuring that those rights or the relevant radio

spectrum may to the best extent be partitioned or disaggregated.

In light of any transfer or lease of rights of use for radio spectrumpetent
authorities shall makeelevantdetails relating to tradable individual rights publicly
available in a standardised electronic format when the rights are created and keep

those details for as long as the rights exist.
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UThe Commission may adoptimplementing acts specifyirthose relevant

details.

Those implementing acts shall be adopted in accordance with the examination

procedure referred to in ArticlEL8(4).

Article 52

Competition

1. National regulatorand other competerduuthorities shall ppmote effective
competition and avoid distortions of competition in the internal market when
deciding to grant, amend or renew rights of use for radio spectrum for electronic

communications networks and services in accordance with this Directive.

2. WhenMember States grant, amend or renew rights of use for radio spectrum, their
national regulatorgr other competent authoritiespon the advice provided by

national regulatory authoritymay take appropriate measures such as:

(@) limiting the amount of radigpectrum bands for which rights of use are granted
to any undertaking, oin justified circumstancesattaching conditions to such
rights of use, such as the provision of wholesale access, national or regional
roaming, in certain bands or in certain grewf bands with similar

characteristics;

(b) reserving, if appropriatand justifiedwith regard taa specificsituation in the
national market, a certain part of a radio spectrum band or group of bands for

assignment to new entrants;
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(c) refusing togrant new rights of use for radio spectrum or to allow new radio
spectrum uses in certain bands, or attaching conditions to the grant of new
rights of use for radio spectrum or to the authorisation of new uses of radio
spectrum, in order to avoid the didton of competition by any assignment,

transfer or accumulation of rights of use;

(d) including conditionsprohibiting, or imposing conditions on, transfers of rights
of use for radio spectrum, not subject to Union or national merger control,

where suchrainsfers are likely to result in significant harm to competition;

(e) amending the existing rights in accordance with this Directive where this is
necessary to remedy ex post a distortion of competition by any transfer or

accumulation of rights of use foadio spectrum.

National regulatorgnd other competerduthorities shall, taking into account

market conditions and available benchmarks, base their decisions on an objective and
forward-looking assessment of the market competitive conditions, of whaibbr
measures are necessary to maintain or achieve effective competition, and of the

likely effects of such measures on existing and future investments by market
participants in particular for network radut. In doing so, they shall take into

account theapproach to market analysis as set out in Arti€&(2).
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3. When applying paragraghof this Article, national regulatognd other competent

authorities shall act in accordance with the procedures provided in Ad&49, 23

and35.
SECTION 3
PROCEDURES
Article 53
Coordinated timing of assignments
1. Member States shall cooperate ander to coordinate the use of harmonised radio

spectrunfor electronic communications networks and serviagaghe UnionU’
taking due account of the different ratal market situationg his may include
identifying one, or, where appropriate, several common dates by which the use of

specific harmonised radio spectrum is to be authorised.

2. Where harmonised conditions have been set by technical implementing measure
in accordance with Decision No 676/2002/EC in order to enable the radio
spectrum use for wireless broadband networks and services, Member States shall
allow the use of that radio spectrum, as soon as possible and at the latest 30
months after the adoptio of that measure, or as soon as possible after the lifting
of any decision to allow alternative use on an exceptional basis pursuant to
Article 45(3) of this Directive. This is without prejudice to Decision (ER)17/899

and to the Commission's right ofitiative to propose legislative acts.
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3. A MemberStatemay delay the deadline provided for in paragralof this Article

for a specific band under the following circumstances:

(@) to the extent justified by a restriction to the use of that band based on the

general interest objective provided in poifa) or (d) of Article 45(5);

(b) inthe case of unresolved cro$®rder coordination issues resulting in
harmful interference with hird countries, provided the affected Member
State has, where appropriate, requested Union assistance pursuant to
Article 28(5);

(c) safeguarding national security and defence; or
(d) force majeure.
The Member State concerned shall review such a delagast every two years.

4. A Member State may delay the deadline provided for in paragragbr a specific
band to the extent necessary and up to 30 months in the case of:

(@) unresolved crosdorder coordination issues resulting in harmful
interference beveen Member States, provided that the affected Member
State takes all necessary measures in a timely manner pursuant to
Article 28(3) and(4);

(b) the need to ensure, and the complexity of ensuring, the technical migration

of existing users of that band.
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5. In the event of a delay under paragraghor 4, the Member State concerned shall
inform the other Member States and the Commission in a timely manner, stating

the reasons.

Article 54
Coordinated timing of assignments for specific 5G bands

1. By 31Decenber 2020, for terrestrial systems capable of providing wireless
broadband services, Member States shall, where necessary in order to facilitate the

roll-out of 5G, take all appropriate measures to:

(a) reorganise and allow the use of sufficiently lardocks of the3.4-3.8 GHz
band;

(b) allow the use of at least GHz of the24.2527.5GHz band, provided that
there is clear evidence of market demand and of the absence of significant

constraints for migration of existing users or band clearance.

2. Membe States may, however, extend the deadline laid down in paragtaphthis
Article, where justified, in accordance with Articlé5(3) or Article53(2),(3) or (4).

3. Measures taken pursuant paragraghof this Article shall comply with the
harmonised coditions set by technical implementing measures in accordance with
Article 4 of Decision No 676/2002/EC.
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Article 55

Procedure for limiting the number of rights of use to be granted for radio spectrum

1. Without prejudice tdJ Article 53, where a Member S&concludes that a right to
use radio spectrum cannot sigbject to a general authorisatioand where it
considers whether to limit the number of rights of use to be granted for radio

spectrum, it shalinter alia:

(@) clearly state the reasons for limg the rights of use, in particular by giving
due weight to the need to maximise benefits for users and to facilitate the
development of competition, and revieas, appropriatethe limitation at

regular intervals or at the reasonable request of affectdertakings;

(b) give all interested parties, including users and consumers, the opportunity to
express their views on any limitation through a public consultation in

accordance with Articl@3. U
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When a Member State concludes that the number ofraghise is to be limited, it

shall clearly establish, and give reasons for, the objectives pursued by means of a
competitive or comparativeelection procedure under this Article, and where
possible quantify them, giving due weight to the need to fudfilomal and internal
market objectives. The objectives that the Member State may set out with a view to
designing the specific selection procedure sivakhddition to promoting

competition,be limited to one or more of the following:
(&) promotingcoverage;
(b) ensuring therequired quality of service;

(c) promoting efficient use of radio spectrum, including by taking into account

the conditions attached to the rights of use and the level of fees;
(d) promoting innovation and business developniént
U

The national regulatorgr other competenauthority shall clearly define and justify

the choice of the selection procedure, including any preliminary phase to access the
selection procedure. It shall also clearly state the outcome of any relatesihresses

of the competitive, technical and economic situation of the market and provide

reasons for the possible use and choice of measures pursAaintleo35.
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Member States shall publish any decision on the selection procedure chosen and the
relatedrules, clearly stating the reasons therdibit shall also publish the

conditions that are to be attached to the rights of use.

After having determined the selection procedure, the Member State shall invite

applications for rights of use.

Where aMlember State concludes that additional rights of use for radio spectrum or a
combination of general authorisation and individual rights of use can be grdhted,

shall publish that conclusion and initiate the process of granting such rights.

Where thggranting of rights of use for radio spectrum needs to be limited, Member
States shall grant such rights on the basis of selection criteria and a selection
procedurd) which are objective, transparent, rdiscriminatory and proportionate.
Any such seleatin criteria shall give due weight to the achievement of the objectives
and requirements of Article 4, 28 and4b.
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7. Where competitive or comparative selection procedures are to be used, Member
States may extend the maximum period of six weeksreefeo in Article 48(6) for
as long as necessary to ensure that such procedures are fair, reasonable, open and
transparent to all interested parties, but by no longer than eight months, subject to
any specific timetable established pursuant to Ar68e

Those timdimits shall be without prejudice to any applicable international

agreements relating to the use of radio spectrum and satellite coordination.

8. This Article is without prejudice to the transfer of rights of use for radio spectrum in
accordancevith Article 51.
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CHAPTER 1ll
DEPLOYMENT AND USE OF WIRELESS NETWORK EQUIPMENT

Article 56

Access to radio local area networks

1. Competent authorities shall allow the provision of access through RLANs to a public
electronic communications network, as wadlthe use of the harmonised radio
spectrum for that provision, subject only to applicable general authorisation

conditionsrelating to radio spectrum use as referred to in Article 46(1).

Where that provision is ngiart of an economic activitgr is ancillary to an
economicactivity or a publicservicewhich is not dependent on the conveyance of
signals on those networks, any undertaking, public authority euseidproviding
such access shall not be subject to any general authorisatior foothsion of
electronic communications networks or services pursuant to At@;l® obligations
regarding endisers rights pursuant to Titleof Partlll, U o to obligations to

interconnect their networks pursuant to Artiélg1).

2. Article 12 of Directive 2000/31/EC shall apply.
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3. Competent authorities shall not prevent providers of public electronic
communications networks or publicly available electronic communications services
from allowing access to their networks to the public, through R&,Athich may be
located at an endser's premises, subject to compliance with the applicable general
authorisation conditions and the prior informed agreement of theisard

4. In accordance in particular with ArticB{1) of Regulation (EU2015/2120,
competent authorities shall ensure that providers of public electronic
communications networks or publicly available electronic communications services

do not unilaterally restriatr prevent eneusers from:
(@) accessingRLANSs of their choice provided b¥ird partiespr

(b) allowing reciprocally or, more generallgccessinghe networks of such
providers by other endsers through RLANS, including on the basis of third
party initiatives which aggregate and make publicly accessible the RLANSs of

differentendusers.
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5. Competent authorities shall donit or preventendusersrom allowing access,
reciprocally or otherwise, to their RLANSs by other amkrs, including on the basis
of third-party initiatives which aggregate and make the RLANs of differenuseds

publicly accessible.

6. Competent authorities shall naduly restrict the povision of access to RLANS to

the public:

(@) by publicsector bodie®r in public spaces close faremises occupied by such
public sector bodieswhen that provision is ancillary to the public services
provided on those premises;

(b) by initiatives of nm-governmental organisations or putdector bodie$o
aggregate and make reciprocally or more generally accessible the RLANSs of
different endusers, including, where applicable, the RLANs to which public

access is provided in accordance with p¢ant
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Article 57

Deployment and operation of smallea wireless access points

1. Competent authorities shalbt unduly restrict the deployment of smadrea
wireless access points. Member States shall seek to ensure that any rules governing
the deployment ofreall-area wireless access points are nationally consistent. Such

rules shall be published in advance of their application.

In particular, competent authorities shall not subject the deployment of sraatia
wireless access points complying with ttigaracteristics laid down pursuant to
paragraph?2 to any individual town planning permit or other individual prior

permits.

By way of derogation from the second subparagraph of this paragraph, competent
authorities may require permits for the deploymeritsmnall-area wireless access
points on buildings or sites of architectural, historical or natural value protected in
accordance with national law or where necessary for public safety reasons.

Article 7 of Directive2014/61/EU shall apply to the granting ¢fiose permits.

2. The Commission shall, by means of implementing acts, specify the physical and
technical characteristics, such as maximum size, weight, and where appropriate

emission power of smatirea wireless access points.
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Thoseimplementingacts $all be adopted in accordance with the examination
procedure referred to in ArtictEL8(4).

Thefirst suchimplementingact shall be adopted by 3une 2020.

3. This Article is without prejudice to the essential requirements laid down in
Directive2014/53EU and to the authorisation regime applicable for the use of the

relevant radio spectrum.

4. Member States shall, by applying, where relevant, the procedures adopted in
accordance with Directiv@014/61/EU, ensure that operators have the right to
access an physical infrastructure controlled by national, regional or local public
authorities, which is technically suitable to host smaltea wireless access points
or which is necessary to connect such access points to a backbone network,
including street furnture, such as light poles, street signs, traffic lights, billboards,
bus and tramway stops and metro stations. Public authorities shall meet all
reasonable requests for access on fair, reasonable, transparent and non
discriminatory terms and conditions, lvich shall be made public at a single

information point.

5. Without prejudice to any commercial agreements, the deployment of samak
wireless access points shall not be subject to any fees or charges going beyond the

administrative charges in accordaeowith Article 16.

AM\P8_AMA(2017)0318(00D02) EN.docx356558 PE524.212/01-00

EN EN



EN

Article 58

Technical regulations on electromagnetic fields

The procedures laid down in Directive (EW015/1535 shall apply with respect to any draft
measure by a Member State that would impose on the deployment of-anealwireless
access points different requirements with respect to electromagnetic fields than those
provided for in Recommendation 1999/519/EC.

TITLE Il
ACCESS

CHAPTER |
GENERAL PROVISIONS, ACCESS PRINCIPLES

Article 59

General framework for access and interconnection

1 Member States shall ensure that there are no restrictions which prevent undertakings
in the same Member State or in different Member States from negotiating between
themselves agreements on technical and commercial arrangements for access or
interconnedbn, in accordance with Union law. The undertaking requesting access or
interconnection does not need to be authorised to operate in the Member State where
access or interconnection is requested, if it is not providing services and does not

operate a netw& in that MembefState.
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2. Without prejudice to Articld 14, Member States shall not maintain legal or
administrative measures which require undertakings, when granting access or
interconnection, to offer different terms and conditions to different teddags for
equivalent services or measures imposing obligations that are not related to the actual
access and interconnection services provided without prejudice to the conditions set

out inAnnexl|.
Article 60
Rights and obligations of undertakings
1. Operators of public electronic communications networks shall have a right and, when

requested by other undertakings so authorised in accordance with Abticla
obligation to negotiate with each other interconnection for the purpose of providing
publicly available electronic communications services, in order to ensure provision
and interoperability of services throughout the Union. Operators shall offer access
and interconnection to other undertakings on terms and conditions consistent with
obligations mposed by the national regulatory authority pursuant to Artéle62
and68.
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2. Without prejudice to Articl21, Member States shall require that undertakings which
acquire information from another undertaking before, during or after the process of
negptiating access or interconnection arrangements use that information solely for
the purpose for which it was supplied and respect at all times the confidentiality of
information transmitted or stored. Such undertakings shall not pass on the received
information to any other party, in particular other departments, subsidiaries or

partners, for whom such information could provide a competitive advantage.

3. Member States may provide for negotiations to be conducted through neutral

intermediaries when condities of competition so require.
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CHAPTERII
ACCESS AND INTERCONNECTION

Article 61
Powers and responsibilities of the national reguladmiy other competerduthorities

with regard to access and interconnection

1. National regulatory authorities other canpetent authorities in the case of
points(b) and(c) of paragraph 2 of this Articleshall, acting in pursuit of the
objectives set out in Articl8, encourage and, where appropriate, ensure, in
accordance with this Directive, adequate access and inteoym and the
interoperability of services, exercising their responsibility in a way that promotes
efficiency, sustainable competition, the deployment of very high capacity networks,

efficient investment and innovation, and gives the maximum benefickosers.

They shall provide guidance and make publicly available the procedures applicable
to gain access and interconnection to ensure that small and m&dedrenterprises
and operators with a limited geographical reach can benefit from the aiigati

imposed.
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2. In particular, without prejudice to measures that may be taken regarding undertakings
designated as having significant margetverin accordance with Articlé8, national
regulatory authoritiegyr other competent authorities in the casé points(b) and(c)

of this paragraph shall be able to impose:

(a) tothe extent necessary to ensure-rend connectivity, obligations on
undertakings subject to general authorisation that control access tsensd
including, in justified caseshe obligation to interconnect their networks where

this is not already the case;

(b) injustified cases and to the extent necessary, obligations on undertakings
subject to general authorisation that control access taserd to make their

services intayperable;

(c) injustified casesyhereendto-end connectivity between ensers is
endangered due to a lack of interoperability between interpersonal
communications serviceand to the extent necessary to ensure ¢oend
connectivity between endsers obligations on relevant providers of number
independent interpersonal communications services which reach a
significant level of coverage and user uptake, to make their services

interoperable
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(d) to the extent necessary to ensure accessibility fousats to digital radio and
television broadcastinggervices and related complementagrvices specified
by the Member State, obligations on operators to provide access to the other
facilities referred to in Patt of Annexll on fair, reasonable and non

discriminatory terms.

The obligationgeferredto in point(c) of the first subparagraph shall be imposed

only:

(i) tothe extent necessary to ensure interoperability of interpersonal
communications services and may inclypdeportionateobligationson
providers of those services to publish and allow the use, modification
and redistribution of relevant information by the authorities and other
providers, or to use and implemestandards or specifications listed in
Article 39(1) or of any other relevant Eyan or international
standardsU

(i)  where the Commissiomfter consultingBERECand taking utmost
account of its opinion has found an appreciable threatendto-end
connectivity between endsersUthroughout the Uniowor in at least
threeMember Satesand has adopted implementing measures specifying

the nature and scope of any obligations that may be imposed.

The implementing measures referred to in point (ii) of the second subparagraph shall
be adopted in accordance with the examination procedtered to in
Article 118(4).
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3. In particular, and without prejudice to paragraph$ and 2, nationakegulatory
authorities maymposeobligations, upon reasonable request, to grant access to
wiring and cableand associated facilitiegside buildings or up to the first
concentration or distribution poias determined by the national regulatory
authority, where that point is located outside the buildidpere it is justified on the
grounds that replication of such network elementslevba economically inefficient
or physically impracticablesuch obligations may be imposed on providers of
electronic communications networksr on the owners of such wiring and cables
and associated facilities, where those owners are not providers ofrelac
communications networksThe access conditions imposed may include specific
rules on acced® such network elements and to associated facilities and associated
serviceson transparency and naliscrimination and on apportioning the costs of
acces, which, where appropriate, are adjusted to take into account risk factors.
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Where a national regulatory authority concludes, having regard, where applicable,
to the obligations resulting from any relevant market analysis, that the obligations
imposed inaccordance with the first subparagraph do not sufficiently address high
and nontransitory economic or physical barriers to replication which underlie an
existing or emerging market situation significantly limiting competitive outcomes
for endtusers, itmay extendU the imposition of such access obligations, on fair and
reasonable terms and conditions, beyond the first concentration or distributign point
to apoint that it determines to be the closest to amskrs, capable of hosting a
sufficient number ofenduser connections to be commercially viable for efficient
access seekers. In determining the extent of the extension beyond the first
concentration or distribution point, the national regulatory authority shall take
utmost account of relevant BEREC gdelines. If justified on technical or

economic grounds, national regulatory authorities may impose active or virtual

access obligations
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National regulatory authorities shall not impose obligations in accordance with the
second subparagrapin providers 6 electronic communications networks where

they determine that

(a) the provider has the characteristics listed in Artic®(1) and makes
availablea viable and similar alternative means of reachinguesads by
providing accesto a very high capacity rtevork Uto any undertaking,
Uon fair, non-discriminatoryand reasonable terms and conditions
national regulatory authorities may extend that exemption to other
providers offering, on fair, nordiscriminatory and reasonable terms

and conditions, acces® avery high capacity networlor

(b) the imposition of obligationsvould compromise the economic or
financial viability ofa new networkdeploymentjn particular by small

local projects

By way of derogation from poinfa) of the third subparagraphnational regulatory
authorities may impose obligations on providers of electronic communications
networks fulfilling the criteria laid down in that point where the network
concerned is publicly funded.
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By [2years after the date of entry into forad this Directivgd, BEREC shall
publish guidelines to foster a consistent application of this paragraph, by setting

out the relevant criteria for determining:
(a) the first concentration or distribution point;

(b) the point, beyond the first concentration alistribution point, capable of
hosting a sufficient number of endiser connections to enable an efficient

undertaking to overcome the significant replicability barriers identified;
(c) which network deployments can be considered to be new;
(d) which projects can be considered to be small; and

(e) which economic or physical barriers to replication are high and ron

transitory.
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4. Without prejudice to paragraph& and 2,Member States shall ensure that
competentuthorities have the power to impose on undertakings providing or
authorised to provide electronic communications networks obligations in relation to
the sharing of passiug infrastructureor obligations to conclude localised roaming
access agreementn,both cases itlirectly necessary for the local provision of
services which rely on the useraflio spectrum, in accordance with Union lawd
provided thano viable and similar alternative means of access to-e1sers is
made available to any undertakg on fair and reasonable terms and conditions.
Competent authorities may impose such obligations only where this possibility is
clearly provided for when granting the rights of use for radio spectrum and where
justified on the grounds that the area siject to such obligations, the market
driven deployment of infrastructure for the provision of networks or services which
rely on the use of radio spectrum is subject to insurmountable economic or
physical obstacles and therefore access to networks olicE\by enelisers is
severely deficient or absent. In those circumstances where access and sharing of
passive infrastructure alone does not suffice to address the situation, national

regulatory authorities may impose obligations on sharing of active infrasture.
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Competentuthorities shall have regard to:

(@) the need to maximise connectivity throughout the Unadong major
transport pathsand in particular territorial areaand to the possibility to

significantly increase choice and higher qualitf service for enelsers
(b) the efficient use of radio spectrum;
(c) the technical feasibility of sharing and associated conditions;
(d) the state of infrastructwtgased as well as servibased competition;
Vg
(e) technological innovation;

(H the overiding need to support the incentive of the host to roll out the

infrastructure in the first place.

In the event of dispute resolutiacgmpetentuthorities mayinter alia, impose on
the beneficiary of the sharing or access obligation, the obligatidratersdio

spectrum with the infrastructure host in the relevant area.
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5. Obligations and conditions imposed in accordance with paragtajolis of this
Article shall be objective, transparent, proportionate anddisgriminatory, they
shall be implemeted in accordance with the procedures referred to in Art3e82
and33. The national regulatognd other competent authorities which have
imposed such obligationand conditions shall assess the results thereof by five years
after the adoption of therevious measure adopted in relation to the same
undertakings and assess whether it would be appropriate to withdraw or amend them
in light of evolving conditionsThoseauthorities shall notify the outcome of their
assessment in accordance with the pitaoes referred to in Article®3, 32 andB3.

6. For the purpose of paragrapghand 2 of this Article, Member States shall ensure
that the national regulatory authority is empowered to intervene on its own initiative
where justified in order to secure thelicy objectives of Article3, in accordance
with this Directive and, in particular, with the procedures referred to in Arédes
and32.

7. Byé [ 18 months after the dat]lagnomértoentry i n
contribute to a consistentfitdtion of the location of network termination points by
national regulatory authorities, BEREC shall, after consulting stakeholders and in
close cooperation with the Commission, adopt guidelines on common approaches to
the identification of the networletmination point in different network topologies.
National regulatory authorities shall take utmost account of those guidelines when

defining the location of network termination points.
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Article 62

Conditional access systems and other facilities

1. MemberStates shall ensure that the conditions laid down inle&nnexIl apply
in relation to conditional access to digital television and radio services broadcast to

viewers and listeners in the Union, irrespective of the means of transmission.

2. Where,as a result of a market analysaried out in accordance with Articdd(1), a
national regulatory authority finds that one or more undertakings do not have
significant market power on the relevant market, it may amend or withdraw the
conditions withrespect to those undertakings, in accordance with the procedures

referred to in Article23 and32, only to the extent that:

(&) accessibility for endisers to radio and television broadcasts and broadcasting
channels and services specified in accordanteAwticle 114 would not be

adversely affected by such amendment or withdrawal; and
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(b) the prospects for effective competition in the following markets would not be

adversely affected by such amendment or withdrawal:
() retail digital television and dio broadcasting services; and
(i) conditionalaccessystems and other associated facilities.

An appropriate notice period shall be given to parties affected by such amendment or

withdrawal of conditions.

3. Conditions applied in accordance with thisiélg are without prejudice to the ability
of Member States to impose obligations in relation to the presentational aspect of
EPGs and similar listing and navigation facilities.

4. Notwithstandingparagraptl of this Article, Member States may allow theational
regul atory aut hor it y[the date of entryimo face ofthis s s i b |
Directivel and periodically thereafter, to review the conditions applied in accordance
with this Article, by undertaking a market analysis in accordance withl&67(1)

to determine whether to maintain, amend or withdraw the conditions applied.
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CHAPTER 1ll
MARKET ANALYSIS AND SIGNIFICANT MARKET POWER

Article 63

Undertakings with significant market power

1. Where this Directive requires national regulatorthauties to determine whether
undertakings have significant market power in accordance with the procedure

referred to in Articles7, paragraph2 U of this Article shall apply.

2. An undertaking shall be deemed to have significant market power if, either
individually or jointly with others, it enjoys a position equivalent to dominance,
namely a position of economic strength affording it the power to behave to an
appreciable extent independently of competitors, customers and ultimately

consumers.

In particubr, national regulatory authorities shall, when assessing whether two or
more undertakings are in a joint dominant position in a market, act in accordance
with Union law and take into the utmost account the guidelines on market analysis
and the assessmagftsignificant market power published by the Commission
pursuant to Articlés4.
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3. Where an undertaking has significant market power on a specific market, it may
also be designated as having significant market power on a closely related market,
where thelinks between the two markets allow the market power held on the
specific market to be leveraged into the closely related market, thereby
strengthening the market power of the undertaking. Consequently, remedies
aiming to prevent such leverage may be apglin the closely related market
pursuant to Articles69, 70,71 and74.

Article 64
Procedure for the identification and definition of markets

1. After public consultation including with national regulatory authorities and taking
the utmost account of tlmpinion of BEREC, the Commission shall adopt a
Recommendation on Relevant Product and Service Markets (‘the Recommendation’).
The Recommendation shall identify those product and service markets within the
electronic communications sector the charactesistfavhich may be such as to
justify the imposition of regulatory obligations set out in this Directive, without
prejudice to markets that may be defined in specific cases under competition law.
The Commission shall define markets in accordance with theiples of

competition law.
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The Commission shall include product and service markets in the Recommendation
where, after observing overall trends in the Union, it finds that each tfrde
criteria listed in Article67(1) is met.

The Commission shaleviewt h e Re ¢ o mme ntieatwoiyears afterythe é

date of entry into force of this Directiyexnd regularlythereafter.

2. After consulting BEREC, theCommission shall publist¥ guidelines for market
analysis and the assessment of significant marketwe r ( 6t he SMP gui de
which shall be in accordance with ttredevantprinciples of competition lawlhe
SMP guidelines shalhclude guidance to national regulatory authorities on the
application of the concept of significant market power to the cfie context of ex
ante regulation of electronic communications markets, taking account of the three
criteria listed in Article67(1).

3. National regulatory authorities shall, taking the utmost account of the
Recommendation and the SMP guidelines, defitevant markets appropriate to
national circumstances, in particular relevant geographic markets within their
territory by taking into account, inter alia, the degree of infrastructure competition
in those areasin accordance with the principles of cogtion law. National
regulatory authorities shailyhere relevant, alstake into account the results of the
geographical survey conducted in accordance with Ar2i2{&). They shall follow
the procedures referred to in Articl23 and32 before defininghe markets that

differ from those identified in the Recommendation.
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Article 65

Procedure for the identification of transnational markets

If the Commission or at least two national regulatory authorities concerned submit

a reasoned request, includingupporting evidence, BEREC shall conduct an

analysis of a potential transnational markeAfter consulting stakeholders and

taking utmost account of the analysis carried out by BERERe CommissiotJ

may adoptlecisionsdentifying transnational markets accordance with the

principles of competition law and taking utmost account of the Recommendation and
SMP guidelines adopted in accordance with ArtédelU

In the case of transnational markets identified in accordance with pardgodpiis

Article, the national regulatory authorities concerned shall jointly conduct the market
analysis taking the utmost account of the SMP guidelines and, in a concerted fashion,
shall decide on any imposition, maintenance, amendment or withdrawal of regulatory
obligations referred to in Articlé7(4). The national regulatory authorities concerned
shall jointly notify to the Commission their draft measures regarding the market

analysis and any regulatory obligations pursuant to ArtR2eand33.

Two or more nationalegulatory authorities may also jointly notify their draft
measures regarding the market analysis and any regulatory obligations in the absence
of transnational markets, where they consider that market conditions in their

respective jurisdictions are sigiently homogeneous.
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Article 66

Procedure for the identification of transnational demand

BEREC shall conduct an analysis of transnationatiesed demand for products and
services that are provided within the Union in one or more of the marketstisted

the Recommendation, if it receives a reasoned request providing supporting evidence
from the Commission or from at least two of the national regulatory authorities
concerned indicating that there is a serious demand problem to be addressed. BEREC
may dso conduct such analysis if it receives a reasoned request from market
participants providing sufficient supporting evidence and considers that there is a
serious demand problem to be addressed. BEREC's analysis is without prejudice to
any findings of trasnational markets in accordance with Artigt1) and to any

findings of national or subational geographical markets by national regulatory
authorities in accordance with Artidbe(3).

That analysis of transnational ender demand may include prodsieind services
that are supplied within product or service markets that have been defined in
different ways by one or more national regulatory authorities when taking into
account national circumstances, provided that those products and services are

substiutable to those supplied in one of the markets listed in the Recommendation.
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2. If BEREC concludes that a transnational -eisg¢r demand exists, is significant and is
not sufficiently met by supply provided on a commercial or regulated basis, it shall,
after consulting stakeholders and in close cooperation with the Commission, issue
guidelines on common approaches for national regulatory authorities to meet the
identified transnational demand, including, where appropriate, when they impose
remedies in acadance with Article58. National regulatory authorities shall take
into utmost account those guidelines when performing their regulatory tasks within
their jurisdiction.Thoseguidelinesmay provide the basis for interoperability of
wholesale access prodtgcacross the Union and may include guidance for the
harmonisation oftechnical specifications of wholesale access products capable of

meeting such identified transnational demadid.

Article 67
Market analysis procedure

1. National regulatory authoritieqall determine whether a relevant market defined in
accordance with Articlé4(3) is such as to justify the imposition of the regulatory
obligations set out in this Directive. Member States shall ensure that an analysis is
carried out, where appropriate,¢ollaboration with the national competition
authorities. National regulatory authorities shall take utmost account of the SMP
guidelines and shall follow the procedures referred to in ArtR3eand32 when

conducting such analysis.
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A market may be candered to justify the imposition of regulatory obligations set

out in this Directive if all of the following criteria are met:

(@) high and nortransitory structural, legal or regulatory barriers to entry are

present;

(b) there is a market structure whidbes not tend towards effective competition
within the relevant time horizon, having regard to the state of infrastructure
based competition and other sources of competition behind the barriers to

entry;

(c) competition law alone is insufficient talequately address the identified

market failure(s).

Where a national regulatory authority conducts an analysis of a market that is
included in the Recommendation, it shall consider that p(até) and(c) of the
second subparagraph have been megssrithe national regulatory authority
determines that one or more of such criteria is not met in the specific national

circumstances.

2. Where a national regulatory authority conducts the analysis required by parhgraph
it shall consider developments iinoa forwardlooking perspective in the absence of
regulation imposed on the basis of this Article in that relevant market, and taking into

account all of the following:

(@) Umarket developmentfectingthe likelihood of the relevant market tending
towards effective competitioty;
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(b) all relevant competitive constraintg, the wholesale andetail levels,
irrespective of whether the sources of such constraints are considered to be
electronic communications networks, electronic communications serwices,
other types of services or applications which are comparable from the
perspective of the endser, and irrespective of whether such constraints are

part of the relevant market;

(c) other types of regulation or measures imposed and affecting the relevant
market or related retail market or markets throughout the relevant period,
including, without limitation, obligations imposed in accordance with
Articles 44,60 and61;

(d) regulation imposed on other relevant markets on the basis of this Article.

3. Where a national regulatory authority concludes that a relevant market does not
justify the imposition of regulatory obligations in accordance with the procedure in
paragraph4 and2 of this Article, or where the conditions set out in paragdaph
this Article are not met, it shall not impose or maintain any specific regulatory
obligations in accordance with Artic&8. Where there already are sector specific
regulatory obligations imposed in accordance with Art@eit shall withdraw such

obligations phced on undertakings in that relevant market.
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National regulatory authorities shall ensure that parties affected by such a withdrawal

of obligations receive an appropriate notice period, defined by balancing the need to

ensure a sustainable transition tiee beneficiaries of those obligations and-end
users, endiser choice, and that regulation does not continue for longer than
necessary. When setting suchotice period, national regulatory authorities may
determine specific conditions and notice perimdselation to existing access

agreements.

Where a national regulatory authority determines that, in a relevant market the
imposition of regulatory obligations in accordance with paragra@i2 of this
Article is justified, it shall identify any wdertakings which individually or jointly
have a significant market power on that relevant market in accordance with
Article 63. The national regulatory authority shall impose on such undertakings
appropriate specific regulatory obligations in accordandie Muiticle 68 or maintain
or amend such obligations where they already exist if it considerhéhatitcome
for endruserswould not be effectively competitive in the absence of those

obligations.
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5. Measures taken in accordance with paragr&pdusd4 of this Article shall be subject
to the procedures referred to in ArticlE% and32. National regulatory authorities
shall carry out an analysis of the relevant market and notify the corresponding draft

measure in accordance with Artida:

(&) within five years from the adoption of a previous measure where the national
regulatory authority has defined the relevant market and determined which
undertakings have significant market power; that-figar period may, on an
exceptional basis, be extended fortapne year, where the national regulatory
authority has notified a reasoned proposal for an extension to the Commission
no later than four months before the expiry of the-figar period, and the

Commission has not objected within one month of the edtiixtension;

(b) within threeyears from the adoption of a revised Recommendation on relevant

markets, for markets not previously notified to the Commission; or

(c) within three years from their accession, for Member States which have newly

joined the Unon.
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6. Where a national regulatory authority considers that it may not complete or has not
completed its analysis of a relevant market identified in the Recommendation within
the time limit laid down in paragraghof this Article BEREC shall, upon reqsg
provide assistance to the national regulatory authority concerned in completing the
analysis of the specific market and the specific obligations to be imposed. With this
assistance, the national regulatory authority concerned shall, within six méties o
limit laid down in paragrapb of this Article, notify the draft measure to the

Commission in accordance with Artic32.

CHAPTER IV
ACCESS REMEDIES IMPOSED ON UNDERTAKINGS WITH SIGNIFICANT MARKET
POWER

Article 68
Imposition, amendment or withdrawafl obligations

1. Member States shall ensure that national regulatory authorities are empowered to

impose the obligations set out in Articlgs to74 andArticles 76 to81.

2. Where an undertaking is designated as having significant market power oiifia spec
market as a result of a market analysis carried out in accordance with Brticle
national regulatory authorities shall, as appropriatenpose any of the obligations
set out in Article69 to74 and Articles 7&and80. In accordance with the priniple
of proportionality, a national regulatory authority shall choose the least intrusive
way of addressing the problems identified in the market analysis.
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3. National regulatory authorities shall impose the obligations set out in Aréigles
to 74 andArticles 76 and80 only on undertakings that have been designated as
having significant market power in accordance with paraglapithis Article,

without prejudice to:
(a) Articles61 and62,

(b) Articles44 andl7 of this Directive, Condition7 in PartD of AnnexI as
applied by virtue of Articlel3(1) of this Directive, Article®7 and106 of this
Directive and the relevant provisions of DirectR@02/58/EC containing
obligations on undertakings other than those desegnad having significant

market power, or
(c) the need to comply with international commitments.

In exceptional circumstances, where a national regulatory authority intends to impose
on undertakings designated as having significant market power obligltratcess
or interconnection other than those set out in Arti6$074 andArticles 76

and80, it shall submit a request to the Commission.

The Commission shall, taking utmost account of the opinion of BEREC, adopt
decisions by means of implementiagts, authorising or preventing the national

regulatory authority from taking such measures.

Those implementing acts shall be adopted in accordance with the advisory procedure
referred to in Articlel18(3).
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4. Obligations imposed in accordance with tArsicle shall be

(a) based on the nature of the problem identibigch national regulatory
authority in its market analysiswhere appropriate taking into account the

identification of transnational demand pursuant to Artiée
(b) proportionate, havimpregard where possiblep the costs and benefith
(c) justified in light of the objectives laid down in ArticB and
(d) imposed following consultation in accordance with Arti@8sand32.

5. In relation to the need to comply with internationaincoitmentsreferred to in
paragrapl8 of this Article, national regulatory authorities shall notify decisions to
impose, amend or withdraw obligations on undertakings to the Commission, in

accordance with the procedure referred to in Aré@e

6. Nationalregulatory authorities shall consider the impact of new market
developments, such as in relation to commercial agreements, including co

investment agreemenisfluencing competitive dynamics.
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If those developments are not sufficiently importantequre a new market analysis
in accordance with Articl&7, the national regulatory authority shall asseiisout
delaywhether it is necessary to review the obligations imposed on undertakings
designatedhs having significant market powand amend any preweus decision,
including by withdrawing obligations or imposing new obligatioris,order to

ensure that such obligations continue to meet the conditions set out in paragfaph
this Article. Such amendments shall be imposed only after consultations in

aacordance with Article3 and32.

Article 69

Obligation of transparency

1. National regulatory authorities may, in accordance with Aré8egimpose
obligations of transparency in relation to interconnection or access, requiring
undertakings to make publspecific information, such as accounting information,
prices, technical specifications, network characteristicsexpected developments
thereof as well as terms and conditions for supply and use, including any conditions
altering access to or use of services and applicationgarticular with regard to
migration from legacy infrastructurewhere such conditions are allowed by

Member States in accordance with Union law.
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In particular, where an undertaking has obligations ofdiearimination, national
regulatory authorities may require that undertaking to publish a reference offer,

which shall be sufficiently unbundled to ensure that undertakings are not required to
payfor facilities which are not necessary for the service requested. That offer shall
contain a description of the relevant offerings broken down into components
according to market needs, and the associated terms and conditions, including prices.
The nationhregulatory authority maynter alia, impose changes to reference offers

to give effect to obligations imposed under this Directive.

National regulatory authorities may specify the precise information to be made

available, the level of detail requiradd the manner of publication.

By é [ oemeafter the date of entry into force of this Diredtive order to

contribute to the consistent application of transparency obligations, BEREC shall,
after consulting stakeholders and in close cooperatiintihe Commission, issue
guidelines on the minimum criteria for a reference offer and shall review them where
necessary in order to adapt them to technological and market developments. In
providing such minimum criteria, BEREC shall pursue the objectivésticle 3,

and shall have regard to the needs ofoieeficiariesof access obligations and of
endusers that are active in more than one Member State, as well as to any BEREC
guidelines identifying transnational demand in accordance with AG&ked to any

related decision of the Commission.
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Notwithstanding paragraphof this Article, where an undertaking has obligations
under Article72 or73 concerning wholesale access to network infrastructure,
national regulatory authorities shall ensure thbligation of a reference offer taking
utmost account of the BEREC guidelines on the minimum criteria for a reference
offer, shall ensure that key performance indicators are specified, where relevant,
as well as corresponding service levels, and closelpitooand ensure compliance
with them. In addition, national regulatory authorities may, where necessary,

predetermine the associated financial penalties in accordance with Union and

national law.
Article 70
Obligation of nordiscrimination
1. A national egulatory authority may, in accordance with Arti6k impose

obligations of nordiscrimination, in relation to interconnection or access.

2. Obligations of nordiscrimination shall ensure, in particular, that the undertaking
applies equivalent conditioms equivalent circumstances to otpeoviders of
equivalent services, and provides services and information to others under the same
conditions and of the same quality as it provides for its own services, or those of its
subsidiaries or partnemational regulatory authorities may impose on that
undertaking obligations to supply access products and services to all undertakings,
including to itself, on the same timescales, terms and conditions, including those
relating to price and service levels, andnbgans of the same systems and processes,

in order to ensure equivalence of access.
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Article 71

Obligation of accounting separation

1. A national regulatory authority may, in accordance with Arti@eimpose
obligations for accounting separation in reatto specified activities related to

interconnection or access.

In particular, a national regulatory authority may require a vertically integrated
undertaking to make transparent its wholesale prices and its internal transfer prices,
inter aliato ensureeompliance where there is an obligation of fugcrimination

under Article70 or, where necessary, to prevent unfair ceadgssidy. National

regulatory authorities may specify the format and accounting methodology to be

used.

2. Without prejudice to Artile 20, to facilitate the verification of compliance with
obligations of transparency and ndiscrimination, national regulatory authorities
shall have the power to require that accounting records, including data on revenues
received from third parties,@provided on request. National regulatory authorities
may publish information that would contribute to an open and competitive market,

while complying with Union and national rules on commercial confidentiality.

AM\P8_AMA(2017)0318(00D02) EN.docx388558 PE524.212/01-00

EN EN



Article 72

Access to civil engineering

1. A national regulatory authority may, in accordance with Arti@eimpose
obligations on undertakings to meet reasonable requests for access to, and use of,
civil engineering includinghut not limited tqQ buildings or entries to buildings,
building cabls, including wiring, antennae, towers and other supporting
constructions, poles, masts, ducts, conduits, inspection chambers, manholes, and
cabinets, in situations wheteaving consideredhe market analysishe national
regulatory authority concludeshat denial of access or access given under
unreasonable terms and conditions having a similar effect would hinder the
emergence of a sustainable competitive mddkand would not be in the ender's

interest.

2. National regulatory authorities may impas@igations on an undertaking to provide
access in accordance with this Article, irrespective of whether the assets that are
affected by the obligation are part of the relevant market in accordance with the
market analysis, provided that the obligationésessary and proportionate to meet
the objectives of Articl&.
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Article 73

Obligations of access to, and use of, specific network elements and associated facilities

1. National regulatory authoritidd may, in accordance with Artic8, impose
obligations on undertakings to meet reasonable requests for access to, and use of,
specific network elements and associated facilities, in situations where the national
regulatory authorities consider that denial of access or unreasonable terms and
conditions havig a similar effect would hinder the emergence of a sustainable

competitive market at the retail level, and would not be in theusads interest.
National regulatory authorities may require undertakings inter alia:

(&) to give third parties access Bnd use of, specific physicaletwork elements
andassociatedacilities, as appropriaténcluding U unbundled access to the

local loopand subloop;

(b) to give third parties access to specific active or virtual network elements and

services;
(c) to negaiate in good faith with undertakings requesting access;

(d) not to withdraw access to facilities already granted;
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(e) to provide specific services on a wholesale basis for resale by third parties;

() to grant open access to technical interfapestocols or other key technologies
that are indispensable for the interoperability of services or virtual network

services;
(g) to provide celocation or other forms of associated facilities sharing;

(h) to provide specific services needed to ensureaparability of eneto-end

services to users)f or roaming on mobile networks;

(i) to provide access to operational support systems or similar software systems

necessary to ensure fair competition in the provision of services;
() tointerconnect networks metwork facilities;

(k) to provide access to associated services such as identity, location and presence

service.

National regulatory authorities may subject those obligations to conditions covering

fairness, reasonableness and timeliness.
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2. Where natbnal regulatory authorities consider the appropriateness of imposing any
of the possible specific obligations referred to in paragraph 1 of this Article, and in
particular where they assess, in accordance with the principle of proportionality,
whether andhow such obligations are to be imposed, they shall analyse whether
other forms of access to wholesale inputs, either on the same or on a related
wholesale market, would’be sufficient to address the identified problenthe
end-user's interest That assesment shall include® commercial access offers,
regulated access pursuant to Artiéle or existing oplannedregulated access to
other wholesale inputs pursuant to this Article. National regulatory authorities shall

take account in particular of thelfmving factors:

(@) the technical and economic viability of using or installing competing facilities,
in light of the rate of market development, taking into account the nature and
type of interconnection or access involved, including the viability croth

upstream access products, such as access to ducts;

(b) the expected technological evolution affecting network design and

management

(c) the need to ensure technology neutrality enabling the parties to design and

manage their own networks;
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(d) the feashility of providing the access offered, in relation to the capacity

available;

(e) the initial investment by the facility owner, taking account of any public
investment made and the risks involved in making the investment, with
particular regard to invastents in, and risk levels associated with, very high

capacity networks;

(H the need to safeguard competition in the long term, with particular attention to
economically efficient infrastructusieased competition andnovative
business models that suppa@tistainable competitiosuch as thoséased on

co-investment in networks;
(g) where appropriate, any relevant intellectual property rights;
(h) the provision of pafieuropean services.

Where a national regulatory authority considers, in accordance withiéle 68,
imposing obligations on the basis of Articl&2 or of this Article, it shall examine
whether the imposition of obligations in accordance with Artidig alone would be
a proportionate means by which to promote competition and the-eset's

interest.
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3. When imposing obligations on an undertaking to provide access in accordance with
this Article, national regulatory authorities may lay down technical or operational
conditions to be met by the provider or the beneficiaries of such access, where
necessary to ensure normal operation of the network. Obligations to follow specific
technical standards or specifications shall comply with the standards and

specifications laid down in accordance with Artidi

Article 74

Price control and costccounting obligations

1. A national regulatory authority may, in accordance with Arti@eimpose
obligations relating to cost recovery and price control, including obligations for cost
orientation of prices and obligations concerning-@estounting sstems, for the
provision of specific types of interconnection or access, in situations where a market
analysis indicates that a lack of effective competition means that the undertaking
concerned may sustain prices at an excessively high level, or mayagmty

squeeze, to the detriment of emskrs.
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In determining whether price control obligations would be appropriate, national
regulatory authorities shall take into accotimg need to promote competition and
long-term enduser interests related to tdeployment and takep of nextgeneration
networks, and in particular of very high capacity networks. In particular, to
encourage investments by the undertaking, including ingexération networks,
national regulatory authorities shall take into ac¢dhbe investment made by the
undertaking. Where the national regulatory authorities consider price control
obligations to be appropriate, they shall allow the undertaking a reasonable rate of
return on adequate capital employed, taking into account dsyspecific to a

particular new investment network project.

National regulatory authorities shathnsidernotimposing or maintaining

obligations pursuant to this Article, where they establish that a demonstrable retail
price constraint is present andtthay obligations imposed in accordance with
Articles 69 to73, including, in particular, any economic replicability test imposed in

accordance with Articl&0, ensures effective and non discriminatory access.
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When national regulatory authorities consideppropriate to impose price control
obligations on access to existing network elements, they shall also take account of
the benefits of predictable and stable wholesale prices in ensuring efficient market
entry and sufficient incentives for all undesitags to deploy new and enhanced

networks.

National regulatory authorities shall ensure that any cost recovery mechanism or
pricing methodology that is mandated serves to promote the deployment of new and
enhanced networks, efficiency and sustainabhepsiition and maximises
sustainablend-userbenefits. In this regard, national regulatory authorities may also

take account of prices available in comparable competitive markets.

Where an undertaking has an obligation regarding the cost orientatterpotes,

the burden of proof that charges are derived from costs, including a reasonable rate
of return on investment, shall lie with the undertaking concerned. For the purpose of
calculating the cost of efficient provision of services, national regylauthorities

may use cost accounting methods independent of those used by the undertaking.
National regulatory authorities may require an undertaking to provide full
justification for its prices, and may, where appropriate, require prices to be adjusted
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4. National regulatory authorities shall ensure that, where implementation of a cost
accounting system is mandated in order to support price control, a description of the
costaccounting system is made publicly available, showing at least the main
categries under which costs are grouped and the rules used for the allocation of
costs. A qualified independent body shall verify compliance with theamzstunting

system and shall publish annuadlystatement concerning compliance.

Article 75

Termination rées

1. By 31 December2020,the Commission shallaking utmost account of the opinion
of BEREC, adopt delegatedact in accordance with Article 117 supplementing
this Directive by setting single maximuntynion-wide mobile voicéermination
rateand asingle maximum Unionwide fixed voice termination rate (together
referred to as 'the Uniorwide voice termination rates'), which are imposed on any
provider ofmobile voice terminatioor fixed voice termination services,

respectively, irmny Member State
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To that endthe Commission shall’
(@) comply with theprinciples,criteria and parameters provided in Anrix
U

(b) when settinghe Union-widevoice termination ratef®r the first time,take
into account the weighted averagesfficient costan fixed and mobile
networks established in accordance with the principles provid&dniex I,
applied across the Uniddi, the Union-wide voicetermination rates the first
delegated act shall not be higher than the highest rate among the rates that
were in force six months before the adoption of that delegated act in all
Member States, after any necessary adjustment for exceptional national

circumstances;

(c) take into account the total number of amsrs in each Member State, in order
to ensure anpper weighting of the maximum termination rates, as well as
national circumstances which result in significant differences between Member

States when determining the maximum termination rates in the Union

(d) take into account market information providedBEREC, national regulatory
authorities or, directly, by undertakings providing electronic communications

networks and serviceand
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(e) consider the need to allow for a transitional period of no longer than
12 months in order to allow adjustments iWlember States where this is

necessary on the basis of rates previously imposed

2. Taking utmost account of the opinion of BEREC, tl@ommission shall review the
delegated act adopted pursuant to this Article every five yearshall consider on
each sub occasion, by applying the criteria listed in ArticG¥ (1), whether setting
Union-wide voice termination rates continue to be necessary. Where the
Commission decides, following its review in accordance with this paragraph, not to
impose a maximum mobileoice termination rate or a maximum fixed voice
termination rate, or neither, national regulatory authorities may conduct market
analyses of voice termination markets in accordance with Artig¥e to assess
whether the imposition of regulatory obligations necessary. If a national
regulatory authority imposes, as a result of such analysis, @&tnted
termination rates in a relevant market, it shall follow the principles, criteria and
parameters set out in Annetl and its draft measure shall be subg to the

procedures referred to in Article83,32 and33.
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3. National regulatory authorities shall closely monitor, and ensure compliance with,
the application of the Uniorwide voice termination rates by providers of voice
termination services. Natiorlaegulatory authorities may, at any time, require a
provider of voice termination services to amend the rate it charges to other
undertakings if it does not comply with the delegated act referred to in
paragraphl. National regulatory authorities shall amually report to the

Commission and to BEREC with regard to the application of this Article

Article 76
Regulatory treatment of nevery high capacitynetwork elements

1. Undertakings which have been designated as having significant market power in
one orseveral relevant markets in accordance with Artiéé may offer
commitments, in accordance with the procedure set out in Artik®eand subject to
the second subparagraph of this paragraph, to open the deployment of a new very
high capacity network that@nsists of optical fibre elements up to the easer
premises or base station to-tmvestment, for example by offering emvnership or
long-term risk sharing through cefinancing or through purchase agreements
giving rise to specific rights of a structutaharacter by other providers of

electronic communications networks or services.
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When the national regulatory authority assesses those commitments, it shall
determine, in particular, whether the offer to eéavest complies with all of the

following condiions:

(a) itis open at any moment during the lifetime of the network to any provider of

electronic communications networks or services;

(b) it would allow other ceinvestors which are providers of electronic
communications networks or services to competiectively and sustainably
in the long term in downstream markets in which the undertaking designated

as having significant market power is active, on terms which include:

(i) fair, reasonable and natiscriminatory termsllowing access to the

full capacity of the network to the extent that it is subject teilmeestment

(i) flexibility in terms of the value and timing of thparticipation of

each canvestor;

(i) the possibility to increase sugdarticipationin the future;and
(iv) reciprocal rights awarded by the-owestors after the deployment

of the coeinvested infrastructure”

(c) itis made public by the undertaking in a timely manner and, if the
undertaking does not have the characteristics listed in Arti8@1), at least
six months before the start of the deployment of the new network; that period

may be prolonged based on national circumstances;
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(d) access seekers not participating in the-iowestment can benefit from the
outset from the same quality, speed, conditi@msl enduser reach as were
available before the deployment, accompanied by a mechanism of adaptation
over time confirmed by the national regulatory authority in light of
developments on the related retail markets, that maintains the incentives to
participate in the ceinvestment; such mechanism shall ensure that access
seekers have access to the very high capacity elements of the network at a
time, and on the basis of transparent and ndrscriminatory terms, which
reflect appropriately the degrees of rigkcurred by the respective eo
investors at different stages of the deployment and take into account the

competitive situation in retail markets;

(e) it complies at a minimum with the criteria set out in Anné¥ and is made in

good faith.
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2. If the national regulatory authority concludes, taking into account the results of
the market test conducted in accordance with Arti@ie(2), that the canvestment
commitment offered complies with the conditions set out in paragraph 1 of this
Article, it shall makethat commitment binding pursuant to Articl@9(3), and shall
not impose any additional obligations pursuant to Artid& as regards the
elements of the new very high capacity network that are subject to the
commitments, if at least one potential-@avesor has entered into a covestment

agreement with the undertaking designated as having significant market power.

The first subparagraph shall be without prejudice to the regulatory treatment of
circumstances that do not comply with the conditions setioytaragraph 1 of this
Article, taking into account the results of any market test conducted in accordance
with Article 79(2), but that have an impact on competition and are taken into
account for the purposes of Articleé®7 and68.

By way of derogationrbm the first subparagraph of this paragraph, a national
regulatory authority may, in duly justified circumstances, impose, maintain or
adapt remedies in accordance with Articlé8 to74 as regards new very high
capacity networks in order to address sijoant competition problems on specific
markets, where the national regulatory authority establishes that, given the specific
characteristics of these markets, those competition problems would not otherwise

be addressed.

3. National regulatoryauthorities shall, on an ongoing basis, monitor compliance with
the conditions set out in paragraph 1 and may require the undertaking designated

as having significant market power to provide it with annual compliance statements.
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This Article shall be witlout prejudice to the power of a national regulatory
authority to take decisions pursuant to ArticB6(1) in the event of a dispute
arising between undertakings in connection with a-covestment agreement

considered by it to comply with the conditions set in paragraph 1 of this Article.

4. BEREC, after consulting stakeholders and in close cooperation with the
Commission, shall publish guidelines to foster the consistent application by
national regulatory authoritiex the conditions set ourh paragraph 1, andthe

criteria set out in Annek/.
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Article 77

Functional separation

Where the national regulatory authority concludes that the appropriate obligations
imposed under Article€9 to74 have failed to achieve effective competition and that
thereare important and persisting competition problems or market failures identified
in relation to the wholesale provision of certain access product markets, it may, on an
exceptional basis, in accordance with the second subparagraph of @8(ig)e

impose a obligation on vertically integrated undertakings to place activities related

to the wholesale provision of relevant access products in a business entity operating
independently.

That business entity shall supply access products and services to alhkindsrt
including to other business entities within the parent company, on the same
timescales, terms and conditions, including those relating to price and service levels,

and by means of the same systems and processes.

When a national regulatory autitgrintends to impose an obligation of functional

separation, it shall submit a request to the Commission that includes:

(&) evidence justifying the conclusions of the national regulatory authority as

referred to in paragragh
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(b) areasoned assessmeaoncluding that there is no or little prospect of effective
and sustainable infrastructdbased competition within a reasonable time

frame;

(c) ananalysis of the expected impact on the national regulatory authority, on the
undertaking, in particular omé workforce of the separated undertaking, and
on the electronic communications sector as a whole, and on incentives to invest
therein, in particular with regard to the need to ensure social and territorial
cohesion, and on other stakeholders includinganticular, the expected

impact on competition and any potential resulting effects on consumers;

(d) an analysis of the reasons justifying that this obligation would be the most
efficient means to enforce remedies aimed at addressing the competition

problems or the markets failures identified.
3. The draft measure shall include the following elements:

(@) the precise nature and level of separation, specifying in particular the legal

status of the separate business entity;

(b) anidentification of the assebf the separate business entity, and the products
or services to be supplied by that entity;
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(c) the governance arrangements to ensure the independence of the staff employed

by the separate business entity, and the corresponding incentive structure;
(d) rules for ensuring compliance with the obligations;

(e) rules for ensuring transparency of operational procedures, in particular towards

other stakeholders;

(H a monitoring programme to ensure compliance, including the publication of an

annual report.

Following the Commission's decision taken in accordance with AG&(8) on that

draft measure, the national regulatory authority shall conduct a coordinated analysis
of the different markets related to the access network in accordance with the
procedureset out in Article67. On the basis of that analysis, the national regulatory
authority shall impose, maintain, amend or withdraw obligations, in accordance with

the procedures set out in Articl23 and32.

An undertaking on which functional separativas been imposed may be subject to
any of the obligations referred to in Articl&8 to74 in any specific market where it
has been designated as having significant market power in accordance with
Article 67, or any other obligations authorised by then@ossion pursuant to

Article 68(3).
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Article 78

Voluntary separation by a vertically integrated undertaking

Undertakings which have been designated as having significant market power in one
or several relevant markets in accordance with Aré@lahallinform the national
regulatory authorityt least three monthbeforeU any intended transfer of their

local access network assets or a substantial part thereof to a separate legal entity
under different ownership, or establishment of a separate busimégsn order to

provide all retail providers, including its own retail divisions, with fully equivalent

access products.

Those undertakings shall also inform the national regulatory authority of any change

of that intent, as well as the final outcometlwd process of separation.

Such undertakings may also offer commitments regarding access conditions that are
to apply to their network during an implementation period after the proposed form of
separation is implemented, with a view to ensuring effeetienordiscriminatory
access by third parties. The offer of commitments shall include sufficient details,
including in terms of timing of implementation and duration, in order to allow the
national regulatory authority to conduct its tasks in accordartbeparagrapl? of

this Article. Such commitments may extend beyond the maximum period for market

reviews set out in Articl&7(5).
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The national regulatory authority shall assess the effect of the intended transaction,
together with the commitments efed, where applicable, on existing regulatory

obligations under this Directive.

For that purpose, the national regulatory authority shall conduct an analysis of the
different markets related to the access network in accordance with the procedure set
out in Article 67.

The national regulatory authority shall take into account any commitments offered by
the undertaking, having regard in particular to the objectives set out in Aticle

so doing, the national regulatory authority shall consult thirdgsani accordance

with Article 23, and shall address, in particular, those third parties which are directly

affected by the intended transaction.

On the basis of its analysis, the national regulatory authority shall impose, maintain,
amend or withdraw oblgfions, in accordance with the procedures set out in

Articles 23 and32, applying, if appropriate, Articl0. In its decision, the national
regulatory authority may make the commitments binding, wholly or in part. By way
of derogation from Articlé7(5), the national regulatory authority may make the
commitments binding, wholly or in part, for the entire period for which they are

offered.
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3. Without prejudice to Articl&0, the legally or operationally separate business entity
that has been designatedhaving significant market power in any specific market in
accordance with Articlé7 may be subject, as appropriate, to any of the obligations
referred to in Article$9 to74 or any other obligations authorised by the
Commission pursuant to ArticE8(3),where any commitments offered are

insufficient to meet the objectives set out in Artigle

4. The national regulatory authority shall monitor the implementation of the
commitments offered by the undertakings that it has made binding in accordance
with paragraph2 and shall consider their extension when the period for which they

are initially offered has expired.

Article 79

Commitments procedure

1. Undertakings designated as having significant market power may offer to the
national regulatory authority commitments regarding conditions for access,-co

investment, or both, applicable to their networks in relation, inter alia, to:

(a) cooperative arrangements relevant to the assessment of appropriate and
proportionate obligations pursuant to Articlés;
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(b) co-investment in very high capacity networks pursuant to ArtiZl&; or

(c) effective and nordiscriminatory access by third parties pursuant to
Article 78, both during an implementation period of voluntary separation by
a vertically integrated undertakingnd after the proposed form of separation

is implemented.

The offer for commitments shall be sufficiently detailed including as to the timing
and scope of their implementation and their duration, to allow the national
regulatory authority to undertake itassessment pursuant to paragragiof this
Article. Such commitments may extend beyond the periods for carrying out market

analysis provided in Articl&7(5).

2. In order to assess any commitments offered by an undertaking pursuant to
paragraphl of this Article, the national regulatory authority shall, except where
such commitments clearly do not fulfil one or more relevant conditions or criteria,
perform a marketest, in particular on the offered terms, by conducting a public
consultation of interested parties, in particular third parties which are directly
affected. Potential convestors or access seekers may provide views on the
compliance of the commitmentdfered with the conditions provided, as

applicable, in Article68, 76 or 78 and may propose changes.
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As regards the commitments offered under this Article, the national regulatory
authority shall, when assessing obligations pursuant to Arti6i&(4), hae

particular regard to:

(a) evidence regarding the fair and reasonable character of the

commitments offered,
(b) the openness of the commitments to all market participants;

(c) the timely availability of access under fair, reasonable and fion
discriminatory conditions, including to very high capacity networks, before
the launch of related retail services; and

(d) the overall adequacy of the commitments offered to enable sustainable
competition on downstream markets and to facilitate cooperative
deploymat and takeup of very high capacity networks in the interest of

end-users.

Taking into account all the views expressed in the consultation, and the extent to
which such views are representative of different stakeholders, the national
regulatory authorityshall communicate to the undertaking designated as having
significant market power its preliminary conclusions whether the commitments
offered comply with the objectives, criteria and procedures set out in this Article
and, as applicable, in Articl&8, 76 or 78, and under which conditions it may
consider making the commitments binding. The undertaking may revise its initial
offer to take account of the preliminary conclusions of the national regulatory
authority and with a view to satisfying the criteriget out in this Article and, as

applicable, in Article68,76 or78.
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3. Without prejudice to first subparagraph of Articlé6(2), the national regulatory
authority may issue a decision to make the commitments binding, wholly or in

part.

By way of derogaon from Article 67(5), the national regulatory authority may
make some or all commitments binding for a specific period, which may be the
entire period for which they are offered, and in the case oficeestment
commitments made binding pursuant to firsubparagraph of ArticleZ6(2), it shall

make them binding for a period of minimum seven years.

Subject to Article76, this Article is without prejudice to the application of the
market analysis procedure pursuant to Artick and the imposition of obligtions

pursuant to Article68.

Where the national regulatory authority makes commitments binding pursuant to
this Article, it shall assess under Articig8 the consequences of that decision for
market development and the appropriateness of any obligatiat it has imposed

or would, absent those commitments, have considered imposing pursuant to that
Article or Articles69 to74. When notifying the relevant draft measure under
Article 68 in accordance with Articl2, the national regulatory authority shall

accompany the notified draft measure with the commitments decision.
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4. The national regulatory authority shall monitor, supervise and ensure compliance
with the commitments that it has made binding in accordance with paragraf
this Article in the sane way in which it monitors, supervises and ensures
compliance with obligations imposed under Artidd8 and shall consider the
extension of the period for which they have been made binding when the initial
period expires. If the national regulatory authdy concludes that an undertaking
has not complied with the commitments that have been made binding in
accordance with paragrapB of this Article, it may impose penalties on such
undertaking in accordance with Articl@9. Without prejudice to the procedarfor
ensuring compliance of specific obligations under Articd®, the national
regulatory authority may reassess the obligations imposed in accordance with
Article 68(6).
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Article 80

Wholesaleonly undertakings

1. A national regulatory authority that dgsates an undertaking which is absent from
any retail markets for electronic communications services as having significant
market power in one or several wholesale markets in accordance with Biticle

shall consider whether that undertaking has theviatig characteristics:

(@) all companies and business units within the undertakltadl, companies that
are controlled but not necessarily wholly owned by the same ultimate owner,
and any shareholder capable of exercising control over the undertakordy
have activities, current and planned for the future, in wholesale markets for
electronic communications services and therefore do not have activities in any
retail market for electronic communications services provided taisears in

the Union;

(b) the uindertakings not bound to dealith a single and separate undertaking
operating downstream that is active in any retail market for electronic
communications services provided to argers because of an exclusive
agreement, or an agreement which de faemounts to an exclusive

agreement
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2. If the national regulatory authority concludes that the conditions laid down in
paragrapH of this Article are fulfilled, it may impose on that undertakomdy
obligations pursuant to Article® and 73 or relativeo fair and reasonable pricing
if justified on the basis of a market analysis including a prospective assessment of
the likely behaviour of the undertaking designated as having significant market

power.

3. The national regulatory authority shall reviewightions imposed on the
undertaking in accordance with this Article at any time if it concludes that the
conditions laid down in paragrafdhof this Article are no longer met and it shall, as
appropriate, apply Article87 to74. The undertakings shall, wihhout undue delay,
inform the national regulatory authority of any change of circumstance relevant to

points(a) and(b) of paragraph. of this Article.

4. The national regulatory authority shall also review obligations imposed on the
undertaking in accoahce with this Article if on the basis of evidence of terms and
conditions offered by the undertaking to its downstream customers, the authority
concludes that competition problems have aresre likely to ariseto the
detriment of endusers which reqte the imposition of one or more obligations
provided in Article69,71, 72 or 74, or the amendment of the obligations imposed in

accordance with paragraghof this Article.

AM\P8_AMA(2017)0318(00D02) EN.docx416558 PE524.212/01-00

EN EN



EN

The imposition of obligations and their review in accordance with thisl@izall
be implemented in accordance with the procedures referred to in ARR;I82
and33.

Article 81
Migration from legacy infrastructure

Undertakings which have been designated as having significant market power in one
or several relevanharkets in accordance with Artiocd§ shall notify the national
regulatory authority in advance and in a timely manner when they plan to
decommissiorr replace with a new infrastructur@arts of the network, including
legacy infrastructure necessary teogte a copper network, which are subject to

obligations pursuant to Articlég3 to80.

The national regulatory authority shall ensure that the decommissianing
replacemenprocess includes a transparent timetable and conditions, including an
approprate notice period for transition, and establishes the availability of alternative
products of at leastomparablajuality providing access tthe upgradechetwork
infrastructure substituting theeplaced elements necessary to safeguard

competition andte rights of endisers.
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With regard to assets which are proposed for decommissioniggplacementthe
national regulatory authority may withdraw the obligations after having ascertained

that the access provider:

(8) has established the appropriate abads for migration, including making
availablean alternative access produaftat least comparable qualitygs was
available using the legacy infrastructure enabling the access seekers to reach

the same endsers; and

(b) has complied with the conditioéd process notified to the national regulatory
authority in accordance with this Article.

Such withdrawal shall be implemented in accordance with the procedures referred to
in Articles 23,32 and33.

3.  This Article shall be without prejudice to the aNability of regulated
products imposed by the national regulatory authority on the upgraded network

infrastructure in accordance with the procedures set out in Artic&&and68.
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Article 82
BEREC guidelines on very high capacity networks

By [Bvo yearsafter the date of entry into force of this Directi)eBEREC shall, after
consulting stakeholders and in close cooperation with the Commission, issue guidelines on
the criteria that a network is to fulfil in order to be considered a very high capacityvoek,

in particular in terms of down and uplink bandwidth, resilience, errerelated parameters,

and latency and its variation. The national regulatory authorities shall take those
guidelines into utmost account. BEREC shall update the guideline8bj{pecember2025,

and regularly thereatfter.

CHAPTER V
REGULATORY CONTROL OF RETAIL SERVICES

Article 83

Regulatory control of retail services

1. Member States may ensure that national regulatory authorities impose appropriate
regulatory obligations orundertakings identified as having significant market

power on a given retail market in accordance with Artid8, where:

(a) as aresult of a market analysis carried out in accordance with Artigle a
national regulatory authority determines that a giveetail market identified

in accordance with Articlés4 is not effectively competitive; and

(b) the national regulatory authority concludes that obligations imposed under
Articles 69 to74 would not result in the achievement of the objectives set out
in Article 3.
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2. Obligations imposed under paragraph 1 of this Article shall be based on the nature
of the problem identified and be proportionate and justified in light of the
objectives laid down in Articl@. The obligations imposed may include
requiremens that the identified undertakings do not charge excessive prices,
inhibit market entry or restrict competition by setting predatory prices, show undue
preference to specific endsers or unreasonably bundle services. National
regulatory authorities may aply to such undertakings appropriate retail price cap
measures, measures to control individual tariffs, or measures to orient tariffs
towards costs or prices on comparable markets, in order to proteciused

interests whilst promoting effective compeiti.

3. National regulatory authorities shall ensure that, where an undertaking is subject
to retail tariff regulation or other relevant retail controls, the necessary and
appropriate cosaccounting systems are implemented. National regulatory
authoritiesmay specify the format and accounting methodology to be used.
Compliance with the cosaiccounting system shall be verified by a qualified
independent body. National regulatory authorities shall ensure that a statement
concerning compliance is published anally.

4. Without prejudice to Article885 and 88, national regulatory authorities shall not
apply retail control mechanisms under paragraghof this Article to geographical

or retail markets where they are satisfied that there is effective competition.
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PART Il
SERVICES

TITLE |

UNIVERSAL SERVICE OBLIGATIONS
U

Article 84

Affordable universal service

1. Member States shall ensure thatcalhsumersn their territories have access at an
affordable price, in light of specific national conditionsatoavailableadequate
broadbandinternet accesserviceandto voice communications services at the
guality specified in their territories, including the underlying connectioa fiaed

location.
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2. In addition, Member States may also ensure the affordapibf the services
referred to in paragraphl that are not provided at a fixed location where they
consider this to be necessary to ensure consumers' full social and economic

participation in society

3. Each Member State shall, in light of national corttbns and the minimum
bandwidth enjoyed by the majority of consumers within the territory of that
Member State, and taking into account the BEREC report on best practices, define
the adequate broadbandternet access servifer the purposes oparagraptl with
a view toensuring the bandwidth necessary for social and economic participation
in society. The adequate broadbaimternet access service shall be capable of
delivering the bandwidth necessary feupportingat leastthe minimum set of

services seout in AnnexV.

By ... [18 months after the date of entry into force of this Directive], BEREC shall,

in order to contribute towards a consistent application of this Article, after

consulting stakeholders and in close cooperation with the Commissionntpkto
account available Commission (Eurostat) data, draw up a report on Member

States' best practices to support the defining of adequate broadband internet access
service pursuant to the first subparagraph. That report shall be updated regularly

to reflect technological advances and changes in consumer usage patterns.
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4. Whena consumerso requests, the connection referred to in paradgkapid, where
applicable, in paragrapt2 may be limited to support voice communications

services

5. Member States gy extend the scope of application of this Article to eumsers that
are microenterprises and small and mediusized enterprises and ndor-profit

organisations

Article 85

Provision of affordable universal service

1. National regulatory authoritiga coordination with other competent authorities
shall monitor the evolution and level of retail prices of the services referred to in
Article 84(1) available on the market, in particular in relation to national prices and

nationalconsumerincome.

2. Where Menber States establish that, in light of national conditions, retail prices for
the services referred to in ArticB(1) are not affordable, becausmsumerswith a
low income or special social needs are prevented from accessing such services, they
shall take measures to ensure affordability for such consumers of adequate
broadband internet access service and voice communications services at least at a

fixed location.
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