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Introduction

The establishment of a Single Market for Energy requires the creation of a level playing field for all companies operating or wishing to enter the market. This briefing paper focuses on the gas and electricity markets.

In doing so it is noted that there are structural differences between the gas and electricity markets. Particularly in the gas market a number of Member States have no indigenous sources of production and hence are largely dependent on imports from third countries. In recent years much has changed in Europe's security of gas supply, with dependence on imports increasing and supply and transit risks growing. The January 2009 Russian-Ukrainian gas crisis demonstrated that investments in infrastructures across Europe are still needed and that further market integration would improve the security of supply. 

A Commission proposal
, which is currently being negotiated with Parliament
, wishes to ensure that there is sufficient infrastructure and preparedness to prevent and cope with immediate gas supply disruptions. It aims to ensure that the internal gas market continues to function effectively as long as possible during such events and that there are clear mechanisms for a coordinated response to concrete disruptions of supply.

The third internal energy market package
 was adopted on 13 July 2009. It establishes a regulatory framework for a more open market with lower prices ensuring access to energy and guaranteeing consumer protection. Deadline for implementation is 3 March 2011. 
The main elements of the package concern:

· Unbundling

· Public Service Obligations and Consumer protection

· An enhanced role for  National Regulatory Authorities

Unbundling

Unbundling (separation between those who produce and sell energy, those who distribute it and those who own the transmission network) is aimed at ensuring market access for newcomers, leading to more competition. Without real competition in the energy market, consumer rights cannot be effectively ensured.

Existing legislation providing for the functional and legal separation of transmission system operators and supply operators, has not helped to resolve the conflict of interest in vertically integrated companies which use the network to maintain their dominant position on the market. 

The 3rd package provides for three options to separate transmission system operators from supply and production: 

1. Ownership unbundling
, in which the same person is not entitled to exercise control over and undertaking performing production or supply and to exercise control or any right over a transmission system operator, which has been the preferred option for Parliament.
 

2. Independent System Operator
 to which the undertaking hands over control of its transmission assets (and over investment and commercial decisions) to a separate body designated by the Member States. 

3. Independent Transmission Operator (ITO)
 which preserves integrated production, supply and transmission companies but compels them to certain rules (such as independent supervision and compliance programmes) to ensure that these two sections of the company operate independently in practice.

Public Service Obligations and Consumer Protection

Effective consumer rights are essential for citizens if they are to exploit the potential offered by open energy markets. As a result of the position taken by the European Parliament the 3rd package provides for a number of enhancements of rights of energy consumers. 

Member States have to guarantee supply of energy at least to household customers of a specific quality at reasonable, transparent and non-discriminatory prices. Member States have to take appropriate measures, such as National Energy Action Plans and social security benefits to ensure the necessary supply to vulnerable customers (the definition of this concept is left up to the Member States). 

The customer should receive all relevant gas and electricity consumption data, receive compensation if service quality levels are not met and be able to change supplier within three weeks. Furthermore the customer is entitled to independent complaints and alternative redress mechanisms such as an energy ombudsman or a consumer body. So called "smart meters" should allow consumers to see at which time of day energy is consumed and enable suppliers to differentiate prices depending upon time and season.

Member States must provide provision of single points of contacts providing information to energy consumers. Furthermore a concise "Energy Consumer Checklist" should be devised, containing practical information relating to energy consumer rights. In parallel to the negotiations on the 3rd package, Parliament also adopted a non legislative resolution which even called for a "European Charter" on the rights of energy consumers, containing rights such as the option to change supplier quickly and free of charge, but also called for the promotion of smart meters.

Enhanced role of national regulatory authorities and ACER

Member States have to guarantee the independence of National Regulatory Authorities from any other public or private entity. Their objective is to promote a competitive, secure and environmentally sustainable internal energy market. They have to ensure effective implementation and enforcement of consumer protection measures. 

Their duties are fixing and approving regulated transmission and distribution tariffs, ensure that there are no cross-subsidies between transmission, distribution and supply activities, issue binding opinions on energy companies and impose necessary and proportionate penalties on undertakings not complying with their obligations under the 3rd energy package.

To strengthen EU-wide co-operation, the 3rd energy package sets up a new Agency for the Cooperation of Energy Regulators (ACER). This agency will monitor and stimulate cooperation between transmission system operators and national regulatory authorities.

The 3rd energy package also establishes European Networks of Transmission System Operators for Eletricity and Gas, through which all transmission system operators will co-operate at EU level.

Challenges - implementation 

Both the 2009 Russian-Ukrainian gas crisis and the global economic crisis have exposed the fragility of the EU's gas and electricity markets. The third internal energy market package is aimed at making market opening fully effective in the interest of achieving the lowest possible energy prices, better energy security and sustainability.
However the third package's objectives will be met only if the rules of the previous Directives are implemented correctly
. In June 2009, the European Commission initiated infringement procedures against 25 Member states for electricity and against 21 Member States for gas. The main violations were lack of transparency, insufficient coordination efforts to make maximum interconnection capacity available, absence of regional cooperation and lack of enforcement action by the national competent authorities. The Commission's infringement actions resulted in the European Court of Justice condemning Sweden and Belgium for having incorrectly implemented the provisions concerning the competences of the national regulatory authorities with regard to network tariffs
. 

As mentioned, the Member States have to transpose the new package by the 3rd of March, 2011. The Commission actively assists Member States during the implementation period by issuing interpretative notes on key topics
. It will also organise multilateral meetings with Member States to discuss any transposition issue which may rise. The Commission also established and maintains contacts with national regulators, business organisations and consumer organisations in Member States in order to monitor the transposition process at national level.  In line with its increased activities in the area of implementation of EU legislation, the European Parliament might come on board in this process as well.
� Commission Proposal for a Regulation of the European Parliament and of the Council concerning measures to safeguard security of gas supply and repealing Directive 2004/67/EC, COM (2009) 363.


� �HYPERLINK "http://www.europarl.europa.eu/oeil/file.jsp?id=5788232"��http://www.europarl.europa.eu/oeil/file.jsp?id=5788232�


� Directive 2009/72/EC concerning common rules for the internal market in electricity ( hereinafter "Electricity Directive"); Directive 2009/73/EC concerning common rules for the internal market in natural gas (hereinafter "Gas Directive"); Regulation 713/2009 establishing an Agency for the Cooperation of Energy Regulators; Regulation 714/2009 on conditions for access to the network for cross-border exchanges in electricity and Regulation 715/2009 on conditions for access to the natural gas transmission networks.


� Article 9 Electricity and Gas Directives


� European Parliament resolution of 10 July 2007 on prospects for the internal gas and electricity market, P6_TA (2007)0326, paragagraphs 2-6.


� Article 9(8)(a) Electricity and Gas Directives


� Article 9(8)(b) Electricity and Gas Directives 


� Article 3 Electricity and Gas Directives 


� See also the European Parliament resolution of 19 June 2008 on Towards a European Charter on the Rights of Energy consumers, P6_TA(2008)0306.


� Articles 35 to 37 Electricity Directive and articles 39 to 41 Gas Directive


� Directive 2003/54 and Directive 2003/55


� Case C-274/08 (Sweden) and case C-474/08 (Belgium) 


� E.g. the unbundling regime, independence and powers of regulators and public service obligations. 
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