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Introduction to the Directorate for Impact
Assessment and European Added Value
In January 2012, following a decision of the Bureau of the European Parliament, a new
horizontal directorate was established within the Parliament's secretariat in order to
provide a broader range of services to EP committees on impact assessment providing them in effect with a 'one-stop shop' in this field - and to offer a range of
entirely new services in respect of European added value.
In November 2013, the Directorate for Impact Assessment and European Added
Value joined a number of other research and documentation units within the
Secretariat to form the new European Parliamentary Research Service (EPRS), with
the aim of providing Members and committees with independent, objective and
authoritative research on, and analysis of, policy issues relating to the European Union.
On the impact assessment side, the Ex-Ante Impact Assessment Unit routinely screens
the road-maps accompanying the European Commission's Work Programme, to check
which legislative proposals are expected to be subject to impact assessment by the
Commission. It then undertakes an initial appraisal of Commission IAs, when they
arrive in the Parliament, to check that certain criteria are met and to identify the basic
methodological strengths and weaknesses of the texts. At the request of individual
committees, the IA Unit may then provide inter alia the following services, drawing if
necessary on outside expertise:


detailed assessments of the quality and independence of Commission IAs;



complementary or substitute impact assessments on aspects of a proposal not
dealt with adequately (or at all) in the original Commission impact assessment;



impact assessments on one or more specific substantive amendments being
considered by the Parliament. This last service is always carried out by external
experts, but the provision of the work is coordinated by the Ex-Ante Impact
Assessment Unit.

On the European added value side, the European Added Value Unit analyses the
potential benefit of future action by the Union, providing any or all of the following
services to EP committees, again drawing on outside expertise if necessary:


European Added Value Assessments (EAVAs) to evaluate the potential impacts
of, and identify the advantages of, proposals made in legislative initiative
reports by the Parliament. (Specific research may also be undertaken on other
major requests already tabled to the Commission);



Cost of Non-Europe Reports on policy areas where there are significant
potential possibilities for greater efficiency and/or the realisation of a 'public
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good' through common action at EU level, and where such action is currently
absent;


analysis of the existing added value of current EU policies in practice.

The present volume is a compendium of all Initial Appraisals of Commission impact
assessments produced by the Ex-Ante Impact Assessment Unit in the period from June
2012 to June 2013. All other impact assessment work  and the other publications of
the Directorate more generally  can be accessed electronically at:
www.europarl.europa.eu/thinktank.
The table at the end of this compendium provides an overview of the work undertaken
to date for parliamentary committees by the Ex-Ante Impact Assessment Unit.
Anthony Teasdale
Director General
Directorate-General for Parliamentary Research Services
European Parliament
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Initial appraisals of European Commission
Impact Assessments
The following Initial Appraisals of European Commission Impact Assessments were provided to
EP committees by the Ex-Ante Impact Assessment Unit in the period from July 2013 to June
2014. They are listed below in chronological order.

Money laundering, terrorist financing and transfer of funds ....................................................... 9
EU trade mark regime ................................................................................................................. 17
Space surveillance and tracking support programme................................................................. 23
Conditions of admission of third-country national students, researchers, school pupils,
volunteers, remunerated and unremunerated trainees and au pairs........................................ 29
Smart Borders Package: entry/exit data of third-country nationals crossing the external
borders of the EU ........................................................................................................................ 39
Smart Borders Package: Registered Traveller Programme ......................................................... 46
Framework for maritime spatial planning and integrated coastal management....................... 52
Air passenger rights..................................................................................................................... 58
Modernisation of trade defence instruments............................................................................. 64
Electronic invoicing in public procurement................................................................................. 72
Payment accounts: comparability of fees, switching and access to payment accounts
with basic features ...................................................................................................................... 79
Freedom of movement of EU workers within the EU................................................................. 87
European single market for electronic communications ............................................................ 94
Package travel and assisted travel arrangements..................................................................... 101
The European Investment Bank's external mandate (2014-20) .............................................. 107
Port Services.............................................................................................................................. 114
Actions for Antitrust Damages .................................................................................................. 122
EU-China Investment Relations................................................................................................. 129
European Public Prosecutor's Office......................................................................................... 136
Return of cultural objects unlawfully removed from the territory of a Member State........... 145
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Simplifying the acceptance of public documents in the EU..................................................... 154
Shipments of Waste .................................................................................................................. 161
New psychoactive substances................................................................................................... 168
Single European Sky - SES II+..................................................................................................... 175
Information and promotion measures for agricultural products on the internal market
and in third countries................................................................................................................ 180
Lightweight plastic carrier bags................................................................................................. 187
Maximum authorized dimensions and weights of certain road vehicles ................................ 193
Benchmarks............................................................................................................................... 200
Seafarers.................................................................................................................................... 205
Invasive alien species ................................................................................................................ 211
Procedural safeguards for children in criminal proceedings.................................................... 218
Money Market Funds ................................................................................................................ 225
European Long-term Investment Funds ................................................................................... 229
Legal Aid for Suspects or Accused Persons in criminal proceedings........................................ 235
Strengthening aspects of the presumption of innocence and the right to be present
at trial in criminal proceedings.................................................................................................. 243
European Small Claims Procedure ............................................................................................ 248
Review of the Air Quality Policy Framework............................................................................. 256
Cloning of animals..................................................................................................................... 267
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Initial appraisal of a European Commission Impact Assessment

Money laundering, terrorist
financing and transfer of funds
Impact Assessment (SWD (2013) 21, SWD (2013) 22 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on the
prevention of the use of the financial system for the purpose of money laundering and
terrorist financing and for a proposal for a Regulation of the European Parliament and
of the Council on information accompanying transfer of funds (COM (2013) 44 and
COM (2013) 45).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposals.
Because the threats associated with money laundering and terrorist financing are constantly
evolving as a result of technological progress and diversification of the means at the disposal of
criminals, regular updates of the legal framework to counter such threats are required.
On 5 February 2013, the European Commission released its proposals to update the European
anti-money laundering ("AML") and counter-terrorism financing ("CTF") framework, which is
largely based on international standards adopted by the Financial Action Task Force (FATF),
the world anti-money laundering standard-setting body. The Commission issued legislative
proposals for the Fourth Anti-Money Laundering Directive (4th AMLD) and a separate draft
regulation setting out new information requirements in relation to the transfers of funds.
The proposals are a response to changes made to the requirements issued by the FATF in
February 2012 and a review1 carried out on behalf of the Commission in 2010 on the
implementation of the Third anti-money laundering directive (3rd AMLD).
The package of proposed measures is designed to create a more targeted and focussed riskbased approach across the EU, improve the consistency and uniformity of anti-money
laundering and counter terrorist financing rules and remedy areas of existing weakness or
ambiguity. The Commission indicates that the ‘Directive itself further strengthens elements of
the revised [FATF] recommendations which in themselves represent a substantial strengthening
of the anti-money laundering and combating terrorist financing framework - in particular in
relation to scope (by including providers of gambling services and dealers in goods with a
threshold of 7500 euros), beneficial ownership information, and in the provisions on sanctions’2.

Final study on the application of the Anti-MoneyLaundering Directive, Deloitte, December 2010.
COM (2012) 168 final, Report on the application of Directive 2005/60/EC on the prevention of the use of the
financial system for the purpose of money laundering and terrorist financing, 11.04.2012.
2 Proposal for a Directive of the European Parliament and of the Council on the prevention of the use of
the financial system for the purpose of money laundering and terrorist financing, p 3.
1
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Identification of the issue at stake
The IA provides a clear and detailed description of the problem of money laundering and
terrorist financing, including information on the size of the market concerned by the AML/CTF
framework1, the affected stakeholders as well as the sectors most affected by money laundering
and terrorist financing with concrete examples given in Annex V of the IA.
On the basis of 2011 data from the United Nationals Office on Drugs and Crime, the
Commission assumes that the amount of money laundered annually in the EU could be
estimated at around 330 billion euro, but recalls that, because of the illicit and hidden nature of
money laundering and terrorist financing activities, no accurate quantification is possible2.
The Commission indicates that the failure to sufficiently protect financial systems from criminal
or terrorist abuse carries a societal risk, has an impact on the internal market and on financial
market stability, as well as economic impacts stemming from the reduced efficiency of business.
The continuously high criminal infiltration into the financial system despite the existing legal
framework, and the need to keep pace with evolving trends, technological changes and criminal
ingenuity justifies the revision of the EU rules.
The IA identifies three main problem drivers:
- The existing rules are inconsistent with the recently-revised international AML/CFT
standards: The IA includes clear and detailed explanations on the changes to the international
standards and the subsequent inconsistencies between these and the EU rules. The Commission
explains that the EU framework is no longer compliant in the following key areas: risk based
approach; scope (the FATF standards now include tax crimes); customer due diligence (CDD);
politically exposed persons (PEPs); beneficial owners (BO); third-country equivalence and
cross-border wire transfers. A useful chart summarizing the main inconsistencies is included in
page 20 of the IA.
- The existing EU rules are differently applied across Member States leading to reduced legal
certainty. The following issues were identified during the Commission’s review process problems of consistency and comparability of statistical data relating to the effectiveness of
AML/CFT systems, different approaches in the calculation of the 25 per cent beneficial owner
threshold, supervisors’ ability on host state obligations for branches and agencies, and
differences in administrative measures and sanctions.
- There are inadequacies and loopholes with respect to the current EU rules: The IA indicates
that the Commission’s review process revealed concerns about the scope of the current
Directive in respect of gambling services (the third AMLD only covers casinos but not other
forms of gambling which are also vulnerable to AML/CFT risks) and traders in high-value
goods (some Member States a list of which is provided in table 5 of the IA with their
corresponding legislation, have taken a stricter approach than the 15,000 euro threshold
provided in the third AMLD for customer due diligence to be conducted in cash transactions).
Problems were also identified with respect to cooperation between Financial Intelligence Units
The combined sectors falling under the scope of the AML/CFT regime amount to nearly 10 million
employees according to the IA.
2 IA, pp. 12-13.
1
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(FIUs) and data protection rules, in particular the reconciliation of those rules with AML/CFT
requirements.
The IA includes a baseline scenario under which the preventive system currently applied would
remain in place without being adapted either in the light of changes in the international
framework or in the light of the findings of the Commission’s review process. While such a
situation would mean no additional costs for private stakeholders or public authorities in the
short-term, the Commission explains that in the long-term it would have the following negative
consequences:
- the EU framework would not be in line with international standards, meaning that EU
Member States would receive negative ratings for compliance by the FATF and suffer
reputational damage which could lead them to adapt their own frameworks thus creating
fragmentation of the EU framework and a lack of convergence across the Union;
- the uncertainties due to different application of the rules at national level would persist and
undermine the internal market, whilst the EU framework would not take account of new
emerging risks and threats;
- failure to upgrade the AML/CFT system, and in particular failure to strengthen the risk-based
approach, would leave the EU vulnerable to evolving threats and the deficiencies identified
would not be corrected.

Objectives of the legislative proposal
The overarching objective for the revision of the AML framework is identical to that enshrined
in the third AMLD and the Fund Transfers Regulation, that is to ‘protect the financial system
and the single market from abuse by criminals seeking to launder illicit proceeds, or from
terrorists seeking to fund terrorist activities or groups’.
On the basis of the problems identified above, the Commission has identified general, specific
and operational objectives1:
The general objectives of the proposal are:
-

to strengthen the internal market by reducing complexity across borders;
to safeguard the interests of society from criminality and terrorist acts;
to safeguard the economic prosperity of the European Union by ensuring an efficient
business environment;
to contribute to financial stability by protecting the soundness, proper functioning and
integrity of the financial system.

These general objectives translate into specific policy objectives linked to improving the
effectiveness of AML/CFT régimes and maintaining the EU financial system’s reputation. The
Commission also defines three operational objectives which are linked to the problem drivers,
namely:

1

IA, p. 32-33.
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-

to ensure that the EU approach is consistent with the approach followed at
international level;
to ensure consistency between national rules and, where appropriate, flexibility in their
implementation; and
to ensure that the rules are risk-focused and adjusted to address new emerging threats.

Range of the options considered
The IA explains that two approaches were considered in drafting the policy options:
- full harmonization of the framework: Full harmonisation would entail the application of a
single set of rules across the EU. The Commission admits that this would be the best way to
achieve a consistent approach across the internal market while implementing the international
standards, but it would not provide sufficient flexibility to Member States to address the risks
which are specific to their jurisdiction, and may also run counter to the risk-based approach
advocated in the international standards. For these reasons, the Commission considers full
harmonisation not to be appropriate.
- introduce additional elements of harmonisation in selected areas: This is the approach
advocated by the Commission. Targeted harmonisation would allow Member States to retain a
flexible approach in certain areas, in recognition of the fact that certain risks may be different
across Member States. The Commission indicates that the measures under consideration will
need to be assessed in light of how effectively they strike the right balance between flexibility
and convergence.
With that in mind, the IA assesses a number of policy options which have been divided
according to the three operational objectives and cover 15 dimensions. For each dimension, two
policy options are considered (the preferred policy option and the alternative option) in
addition to the baseline scenario, which the Commission however rejects upfront as being nonrealistic since it would imply not implementing the international standards.
1.

With respect to ensuring consistency with the international standards, different options
are considered in relation to the following dimensions:
- the inclusion of tax crimes into the EU framework;
- the introduction of a risk-based approach;
- customer due diligence;
- equivalence of third country regimes;
- risk-sensitive approach to supervision;
- treatment of politically exposed persons;
- availability of beneficial owner information;
- electronic fund transfers.

2.

With respect to ensuring consistency between national rules and where appropriate
flexibility in their implementation by strengthening and clarifying current
requirements, options were considered in respect of the following dimensions:
- improved collection and reporting of statistical data;
- clarification for the identification of the beneficial owner;
- home and host supervisory responsibilities for AML;
- sanction regimes.
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3.

With respect to ensuring that the rules are risk-focused and adjusted to new emerging
threats, different options are considered with respect to the following dimensions:
- broadening the scope of the Directive beyond casinos to cover the gambling sector;
- clarifying the interaction between AML/CFT and data protection requirements;
- thresholds for traders in high value goods;
- cross-border cooperation between FIUs.

The options are compared in terms of effectiveness, efficiency and coherence in table 7 of the IA.
The description of the options is sometimes inconsistent with the value (+ and -) in terms of
effectiveness, efficiency and coherence given in the table, thus making it difficult in some cases
to see the advantages of the retained option. The range of options considered is rather limited
(only two options, in addition to the baseline for each dimension) and appears to be restricted to
“extreme” and “preferred” options. Some of the alternative options considered which are too
prescriptive appear to be in contradiction with the flexibility and risk-based approach pursued.

Scope of the Impact Assessment
The preferred options are analysed for their cost/impact implications for the different types of
stakeholders, namely existing obliged entities, newly obliged entities, supervisory authorities,
national administrations, FIUs as well as, in the case of beneficial ownership information, for all
legal entities. The costs are classified in one-off costs and on-going compliance costs. The
analysis is mostly of a qualitative nature, with some elements of quantification, in particular for
newly obliged entities.
The Commission explains that measuring the compliance costs resulting from changes to the
framework is challenging, because there is no reliable methodology which would allow clear
separation of additional costs from business as usual costs, reliable information is hard to obtain
and the possibility to extrapolate across sectors using existing data is limited by the diversity of
entity types and costs structures. However, the Commission makes an attempt at quantification
on the basis of the results of a Europe Economics study of 2009 undertaken on behalf of the
Commission, which analysed the cost implications of the current framework for the banking
and financial sectors1. In fact, the IA includes very detailed quantified information and tables on
the results of that study in pages 43 to 45 and in Annex IV.
Hence, on the basis of the experience gained in the financial sector, the Commission estimates,
for example that newly obliged entities in the gambling sector could face one-off costs
associated with adapting to AML/CFT requirements that range between 0.16 and 0.29 per cent
of total operating expenses and on-going compliance costs that range between 0.05 and 0.13 per
cent of operating expenses. The Commission highlights, however, that the variety of business
models in the gambling sector make the average costs estimation very challenging and
significant differences can occur according to the size of the business.
The Commission stresses that the cost implications of the package will be very different
according to the situation of the various stakeholders and the degree of AML/CFT risk
associated with the nature of each business2. It indicates that ‘the most significant cost factors
associated with AML compliance are those connected with initial one-off costs associated with
Europe Economics: Study on the cost of compliance with selected FSAP (Financial Services Action Plan)
measures, 5 January 2009.
2 IA, p. 58.
1
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the introduction of new systems, training, consultancy etc. Experience in the financial sector
suggests that one-off AML compliance costs can amount to as much as 10% of all their
regulatory compliance costs’. Existing obliged entities are not expected to be unduly impacted
by the envisaged changes, because they have already made systems investments which should
be relatively easily adapted, the most affected stakeholders being the newly obliged entities.
The IA also briefly analyses the impacts of the new framework on the various stakeholders,
including those not included within its scope but affected in different ways all the same, namely
customers, the business community in general, perpetrators, EU citizens and citizens in third
countries. The question of whether the new AML rules may lead to financial exclusion or to
increased financial burdens for customers is either poorly discussed or not discussed at all.
The IA also assesses the impacts on Member States’ AML régimes, indicating that the ‘quantity
and variety of changes will have different implications for the modification of existing legal
frameworks at national level [and that] the specific impacts in Member States are likely to differ
accordingly ’, without however providing comprehensive information on which particular
Member States will be most affected. The IA includes several tables on Member States’
approaches to sanctions, to the calculation of the beneficial ownership threshold, or to the
regulation of the gambling sectors, but does not bring this scattered information together into a
single table highlighting the changes required to the national frameworks.
The IA further analyses the impact of the proposal on fundamental rights, including data
protection rules, with the IA indicating that the proposal should reinforce fundamental rights
by bringing clarification on how institutions need to apply AML/CFT requirements in a way
which is compatible with a high level of protection of data, for example by specifying the
conditions under which data can be retained. No specific retention period is mentioned in the
IA, hence no assessment is made of the five to ten year retention period provided in the fourth
AMLD proposal.

Subsidiarity implications
Both proposals are based on Article 114 TFEU, which empowers the European Commission to
act in the area of the internal market.
Recital 2 of the third AMLD underlines the necessity of having measures at the EU level which
aim at protecting the soundness, integrity and stability of credit and financial institutions and
confidence in the financial system as a whole. It states that ‘in order to avoid Member States
adopting measures to protect their financial systems which could be inconsistent with the
functioning of the internal market and with the prescriptions of the rule of law and Community
public policy, Community action in this area is necessary’. EU action is justified in order to
address in a coordinated way the overall threat of money laundering and terrorist financing
and to maintain a level playing field across the EU.
There are no reasoned opinions from national parliaments relating to these proposals.

Budgetary or public finance implications
No implications are expected for the budget of the EU. As mentioned above, compliance costs
and administrative costs incurred by the affected stakeholders are examined for each of the
preferred options and some quantification is provided, in particular for newly obliged entities.
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SME test
The impact of the proposals on SMEs is specifically examined. The IA analyses the impact of the
proposal on SMEs that are bound by AML requirements and those who are not but will be
affected by the proposed changes (for example through the requirement for companies to hold
information on their beneficial owners). The Commission says that the cost impact of that
measure for individual firms is not expected to be great but that the cumulative impacts may be
rather significant, no quantification is however provided. According to the IA, the enhanced use
of the risk-based approach will allow a more effective allocation of resources within companies
and the measures taken to be more proportionate to the risks, thus easing the burden of
compliance, especially for SMEs1.

Stakeholder consultation
In April 2012, the Commission adopted a report on the application of the third AMLD on the
basis of the relevant study carried out in 2010 by an external consultant, Deloitte. The report
focused on a number of key themes - inclusion of a risk-based approach, extension of the scope
of the existing framework, customer due diligence, clarifying reporting obligations and
supervisory powers, cooperation between FIUs, etc. - which were essential to the review of the
third AMLD. A written consultation on the report took place between 11 April and 13 June
2012, leading to 77 contributions from public authorities, civil society, business federations and
companies in several fields (including financial services, gambling sector, liberal professions,
property sector, trust and company service providers). The Commission also held several
meetings with private stakeholder groups and civil society organisations. Member-State
regulators, supervisors and FIUs were also associated to the review process.
The IA indicates that the ‘overall results of the consultation point to a general confirmation of
the issues and problems highlighted by the Commission’s report, as well as broad support for
the proposed alignment to the revised FATF standards and for greater clarification in particular
in the areas of data protection and how to apply the rules in cross-border situations’2. The IA
does not include any annex on the detailed results of the consultation process and only refers to
the web link where these can be found.
Stakeholders’ views are included in the detailed assessment of the policy options in Annex III.

Quality of data, research and analysis
Overall, the IA provides a serious analysis of each of the problem--drivers and corresponding
policy options, based on well-referenced data from a wide range of sources, including the
United Nations Office on Drugs and Crime, Eurostat, the European Central Bank, as well as
external studies, such as the Deloitte study of 2010 and the Europe Economics study of 2009. It
includes interesting information and tables comparing EU Member States’ sanctions and
penalties for non-compliance with AML/CFT rules, and Member States’ rules on casinos and
the gambling sector. It also provides a detailed, sector-by-sector analysis of impacts in Annex V.
The Commission has made considerable efforts to provide quantitative information on the cost
implications of the envisaged measures, notably for newly covered actors, but provides little
quantitative information on the costs for existing obliged entities. As far as benefits are
1 IA,
2

p. 55.
IA, p. 8.
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concerned, the Commission explains that it is ‘impossible to provide an accurate quantitative
estimate of the benefits of having in place up-to-date, internationally compliant rules which are
coherent across the internal market’1.
Greater consistency between the assessment of the options and their comparison in terms of
effectiveness, efficiency and coherence, as well as the examination of a broader set of alternative
options would have strengthened the IA.

Commission’s Impact Assessment Board
The Commission's Impact Assessment Board (IAB) delivered a first, critical opinion on the draft
IA on 27 July 2012 and asked DG MARKT to strengthen the problem definition by better
presenting Member States’ anti-money laundering frameworks and their differences, and by
better describing the content of the 2012 FATF review, to simplify the presentation of objectives
and options, to broaden and develop the analysis of impacts including on SMEs and customers,
to strengthen the quantification of the impacts by extrapolating available data on the costs of
the existing framework, in order to estimate the changes in compliance costs resulting from the
envisaged measures, and to explain how the new threshold for cash transactions (from 15,000
euros to 7,500 euro) was determined and clarify why no variants to that threshold have been
analysed. DG MARKT seems to have largely followed up on the recommendations of the Board,
by adding much useful additional analysis and strengthening its assessment of the impacts of
the different policy options. It also explained how the 7,500 euro threshold was settled upon
and indicated that no variants to that threshold were examined because of a lack of available
data. A second opinion of the IAB on a revised draft on 3 October 2012 suggested that DG
MARKT should still work on the design of genuinely alternative options, provide greater clarity
on the Member States which will be more affected, provide a more complete and forwardlooking overview of the cost implications of the envisaged measures, notably for newly covered
actors, and align the content of the executive summary with that of the main report.

Coherence between the Commission's legislative proposal and IA
The IA and the Commission proposal appear to correspond.
Author: Alexia Maniaki-Griva
Prepared for the Committee on Civil Liberties, Justice and Home Affairs (LIBE)
Completed in July 2013
PE 508.970

1

IA, p.57.
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Initial appraisal of a European Commission Impact Assessment

EU trade mark regime
Impact Assessment (SWD (2013) 95, SWD (2013) 96 (summary)) of a
Commission proposal for a Regulation of the European Parliament and of the Council
amending Council Regulation (EC) No 207/2009 on the Community trade mark (COM
(2013) 161; and of a Commission proposal for a Directive of the European Parliament
and of the Council to approximate the laws of the Member States relating to trade
marks (recast) (COM (2013) 162)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposals,
submitted on 27 March 2013.
A trade mark is an indicator of business origin, distinguishing the goods and services of one
undertaking from those of another. It is also an essential marketing instrument. Several systems
for trade mark protection co-exist and are closely interrelated:
- National trade marks are registered by the intellectual property (IP) offices of the Member
States1. National trade mark laws are partially harmonised by the provisions of Directive
2008/95/EC approximating the laws of the Member States relating to trade marks (‘TM
Directive’).
- Community trade marks provide a unitary IP right with EU-wide effect. They are registered
by the Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM), a
specialised EU agency, established in 1994 in Alicante, Spain. The rules on the Community
trade mark are enshrined in Regulation (EC) No 207/2009 on the Community Trade Mark
(‘CTM Regulation’).
- International trade mark registrations are administered by the World Intellectual Property
Organisation (WIPO). Although these international trade marks can be obtained in a single
procedure, they do not become one single IP right, but they are split into a bundle of national
and Community trade marks. They have limited added value within the EU.
The TM Directive has not been amended in substance since its adoption in 1989. The initial
CTM Regulation of 1994 was subject to some amendments, but these were generally of minor
significance. However, the business environment has changed significantly over the past two
decades, and the number of trade mark applications has been growing steadily, both at national
and Community levels (IA, p. 6).2

The Benelux Office for IP offers a combined regional trade mark.
2 IA p. 12. The total number of trade mark applications in the EU-27 increased by about 8% from 471,000 in
1996 to 509,000 in 2008. The number of CTM applications has more than doubled, from about 43,000 in
1996 to over 107,000 in 2012.
1
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The IA describes how the Community trade mark system and national trade mark systems are
interlinked and how they interact. Companies have the choice between the two systems.

Problem definition
The Commission's IA gives a clear and very elaborate description of the problems in need of EU
action, illustrated with examples. Problems, their drivers and consequences are usefully
presented in a ‘problem tree’ structure (IA p. 38).
A first set of problems relates to divergent provisions within the existing regulatory framework.
In spite of the partial harmonisation of national trade mark laws in the TM Directive, ‘the
business environment in the trade mark field remains very heterogeneous’ (IA, p.18). The TM
Directive does not cover procedural aspects - for example, the designation and classification of
goods and services, the number of classes of goods or services covered by a single trade mark
application, the ex-officio examination of relative grounds of refusal, or the availability and
nature of opposition and cancellation procedures. Besides these procedural aspects, there are a
number of substantive law issues that remain unharmonised - namely, the protection of
geographical indications, the rules applicable to trade marks as objects of property, and the
provisions relating to collective trade marks. Moreover, problems arise from the fact that the
current TM Directive contains several provisions which are only optional for Member States.
Finally, the CTM Regulation does not provide for a clear legal basis for cooperation.
The second main problem in need of EU intervention is the low level of cooperation between
national trade mark offices. Besides the lack of clear legal basis for such cooperation already
mentioned, the problem is mainly caused by insufficient technical facilities of national offices, in
particular IT equipment, and a lack of sustainable financing for the medium to long term. Most
national offices do not have the financial resources required to develop, launch and run, over
the long term, common tools (for example, joint trade mark databases with online search
facilities), (IA, p. 28).
The Commission explains that these two problems and their drivers lead to an increase of direct
and indirect costs for industry, to delays in registration and other proceedings, and to legal
uncertainty and exposure to legal risks. It also describes in detail how, without appropriate
changes, the current sub-optimal conditions for European businesses and the under-developed
complementarity between the various trade mark systems, are unlikely to improve.
At the request of the Commission’s Impact Assessment Board, the originating service within the
Commission, DG MARKT, has elaborated on the problems and has supported the problem
definition with evaluation and consultation reports.

Objectives of the legislative proposal
The general objective of the proposals is ‘to modernise the trade mark system in Europe, thereby
enhancing EU companies’ competitiveness, by i) improving accessibility of trade mark systems,
ii) providing legal certainty for all businesses in the EU, and iii) ensuring coexistence and
complementarity between EU and national systems’.
The specific objectives are i) to increase convergence of the TM Directive with the CTM
Regulation, and ii) to increase the level of cooperation between OHIM and national trade mark

18

offices. These are further translated into a number of operational objectives, for example to put
the long-term financing for cooperation activities on a more secure basis.
The policy objectives of the proposals are clearly linked to the identified problem drivers.

Range of options considered
The IA identifies four sets of policy options, corresponding to four of the objectives of the
proposals.
1.

Approximation of trade mark laws and procedures
Option 1.1. Status quo;
Option 1.2. ‘Partial approximation’ of national laws and ensuring their coherence with
the CTM system for a selected number of trade mark law aspects;
Option 1.3. ‘Full approximation’ of national trade mark laws and procedures;
Option 1.4. A single trade mark rule book would entirely replace Member States’ trade
mark laws by setting uniform rules across the EU.

The approximation of national trade mark law could be pursued on a voluntary basis (suboptions 1.2.a and 1.3.a) or could be made mandatory, based on an EU legislative measure (suboptions 1.2.b and 1.3.b).
2.

Providing a legal basis for cooperation between trade mark offices
Option 2.1. Status quo;
Option 2.2. Establishing a clear legal base allowing national IP offices and OHIM to
cooperate with each other (optional cooperation);
Option 2.3. Establishing a clear legal basis for obligatory cooperation.

3.

Providing technical facilities and tools for trade mark offices
Option 3.1. Status quo;
Option 3.2. Creating a framework for voluntary cooperation (common software tools
and standards and practices required to achieve convergence and interconnectivity
between procedures and systems);
Option 3.3. The same as under option 3.2., but in a framework of obligatory
cooperation.

4. Funding of the trade mark offices in general
- Option 4.1. Each national office and OHIM would bear the entire cost of their cooperation
activities;
Option 4.2. Cooperation activities would be financed from the EU budget;
Option 4.3. Cooperation activities would be financed from the OHIM budget.
Under option 4.3., the Commission puts forward several sub-options. Contributions can be
allocated as lump sums on the basis of agreed distribution criteria (sub-option 4.3.a), or the
funding process can be project-driven and based on grants (sub-option 4.3.b). Furthermore,
cooperation activities could be finances from the OHIM’s general budget (sub-option 4.3.c),
from a specific OHIM revenue stream (sub-option 4.3.d) or from the accumulated OHIM
surplus (sub-option 4.3. e).
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The Commission’s preferred combination of options is 1.2.b (mandatory partial
approximation of trade mark laws and the CTM system), option 2.3. (legal basis for obligatory
cooperation between national trade mark offices and OHIM), option 3.3 (access to tools within a
mandatory framework) and sub-options 4.3.b./4.3.c (contributions in the form of lump sums
and funding from the operational OHIM budget).

Scope of the Impact Assessment
The scope of the assessment of the impacts of the identified policy options is rather limited. The
options are briefly compared for their effectiveness (in achieving the stated objectives) and
efficiency (in terms of time needed, overall cost and proportionality). The Commission uses a
scoring system with (--), (-), (0), (+), (++) and (?). Only the preferred options identified in this
way are further assessed for their impact on stakeholders, identified as trade mark users
(including SMEs), national IP offices and OHIM.
The Commission expects the selected policy options to have overall positive effects for trade
mark users and efficiency gains for national trade mark offices and OHIM. The modernisation
of the European trade mark system would also have an indirect positive impact on consumers.
The preferred options might have an impact on the staffing needs at national offices and would
probably require a shift in human resources, but no further assessment is made. There would
no direct environmental impacts.
The selected options would not imply changes to the procedural mechanism for the registration
of international trade marks. The approximation of trade mark laws and procedures would
render the ratification of, or accession to, relevant treaties, such as the Trade Mark Law Treaty
(WIPO) and the Singapore Treaty on the Law of Trade Marks of 2006, easier.
According to the Commission, the combined effect of the selected options would enhance the
complementary relationship between the CTM and national trade mark systems, which is
crucial for the functioning of an efficient trade mark regime that meets the requirements of
companies of different sizes, markets and geographical presence (IA, p. 64).

Quality of data, research and analysis
The IA is largely based on a study by the Max Planck Institute for Intellectual Property and
Competition Law, carried out between November 2009 and February 2011.
The assessment is mainly of a qualitative and descriptive nature. The method underlying the
above-mentioned scoring systems using (+) and (-) symbols, is not transparently explained or
justified by the Commission.
The specific measures included in the options, especially those relating to the approximation of
national trade mark systems and the CTM, are only listed in an annex to the IA (Annex 2).
However, they seem to have been added in a later stage, after their ‘assessment’ had already
been made, in response to criticism by the IA Board, and they not well explained. The
description is too broad and vague to allow for any credible assessment of impacts on trade
mark users and on the national trade mark offices. However, the IA is more precise on the
effects on the OHIM budget (see below under ‘Budgetary or public finance implications’).
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Annex 8 to the IA is an excerpt from a Social Cost Benefit Analysis, carried out by OHIM
between July 2010 and June 2011, for the Cooperation Fund projects. This analysis demonstrates
that the use of certain databases, the introduction of e-filing and other measures should entail
substantial benefits for business and trade mark offices. The Commission explains that part of
these benefits would not materialise in the absence of further action at EU level (IA, p. 36).

Subsidiarity / proportionality
The proposals are based on Articles 114 TFEU (TM Directive) and 118(1) TFEU (CTM
Regulation). The Commission underlines the principle of coexistence and complementarity
between national and Union-wide trade mark protection. Measures aimed at extending the
current level of approximation and at modernising the CTM system can only be taken at Union
level.
No Member State national parliament has issued a reasoned opinion raising problems with
respect to subsidiarity.
The different policy options are compared for their proportionality. In particular, the reason for
the Commission’s preference for only partial harmonisation of procedural and substantial trade
mark systems is the probable lack of incentives for and willingness to find common approaches
in Member States, although the Commission admits that further harmonisation is favoured by
industry (IA, p. 46).

SME test / Competitiveness
In its 2008 Small Business Act, the Commission pledges to make the Community trade mark
system more accessible for SMEs1. Although the IA, in several places, indicates the importance
of an efficient trade mark system for SMEs, and that benefits of further approximation would
accrue to SMEs even more than to large businesses, no specific SME test was undertaken.
The IA does not contain a competitiveness test, in which it could have been analysed whether
and to what extent the measures would improve the competitiveness of European business.

Budgetary or public finance implications
The preferred options would not have an impact on the EU budget since OHIM is an agency
that is fully financed from fees paid by its users and does not receive any subsidy from the EU
budget (IA, p. 66).
It is estimated that the cost of cooperation activities between OHIM and national offices would
amount to 17 – 20 million euro per year. This is equivalent to about 10 per cent of the OHIM’s
yearly income (IA, p. 55).
The IA remains very vague on the possible impact of the proposals on budget of the Member
States. ‘Certain national offices would bear variable additional costs linked to further
harmonisation efforts. However, the costs linked to the setting-up and functioning of
administrative and cancellation procedures would be more or less compensated by the
(parallel) alleviated burden for national courts.’ (IA, p. 50).
1 Commission

Communication “Think Small First, a Small Business Act for Europe”, COM (2008)394.
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Stakeholder consultation
The consultation of stakeholders seems to have been conducted mainly through the Max Planck
Institute in the framework of the study preparing the current IA. As a follow-up to this study,
DG MARKT held a number of bilateral meetings with user associations and says it has sought
the views of user associations on ‘selected’ proposals of the study during a hearing (IA, p.11).
The views of stakeholders are reflected in the IA, but not in a systematic way. At the request of
the Commission’s IA Board, a summary of the main statements made by user organisations was
added to Annex 7.

Monitoring and evaluation
The IA contains a set of indicators, relating to both the approximation of trade mark systems
and the increased cooperation capacity for trade mark offices, that will be used for monitoring
and evaluation.

Commission Impact Assessment Board
The Commission’s Impact Assessment Board (IAB) issued a first opinion on 21 October 2011
asking for significant improvements to, and resubmission of, the draft IA. In response to the
IAB’s recommendations, DG MARKT has mainly improved the explanation of the problems
and has added practical examples as evidence of the problems experienced by trade mark users
as a consequence of non-harmonised parts of trade mark laws and the optional character of
parts of the existing TM Directive. An opinion of the IAB on a revised draft followed on 3
February 2012. Some of the remaining criticism of the IA Board, mainly on the need to better
assess the impacts (both costs and expected benefits) of the preferred options, namely the
envisaged obligatory cooperation between national trade mark offices and OHIM, seems not to
have been completely followed-up.

Coherence between the Commission's legislative proposal and IA
The legislative proposals seem to be coherent with the IA, in the sense that they contain a much
more detailed set of measures that fall broadly within the scope of the very vaguely described
preferred policy options.
Author: Elke Ballon
Prepared for the Committee on Legal Affairs (JURI)
Completed in July 2013
PE 508.971
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Initial appraisal of a European Commission Impact Assessment

Space surveillance and tracking support programme
Impact Assessment (SWD (2013) 55, SWD (2013) 54 (summary)) for a Commission
Proposal for a Decision of the European Parliament and of the Council establishing a
space surveillance and tracking support programme (COM (2013) 107).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the proposal for a Decision of the European
Parliament and of the Council establishing a space surveillance and tracking support
programme.
Currently, the EU is not taking action in the field of space surveillance and tracking. The
Commission, the European Parliament and the Council have expressed the need for a European
space surveillance and tracking system in recent years.1 In a Communication on a space strategy
for the EU of April 2011, the Commission states that “Space infrastructure is critical
infrastructure on which services that are essential to the smooth running of our societies and
economies and to our citizens' security depend. […] Such infrastructure is at risk of damage or
destruction by natural phenomena, such as solar radiation and asteroids, and by other
spacecraft and their debris.”2 The Council consistently “underlines the need for Europe […] to
develop a European capability for the monitoring and surveillance of its space infrastructure
and of space debris”.3

Identification of the issue at stake
The IA clearly presents the problem at stake in logical steps. Space infrastructure is identified as
critical infrastructure that provides “applications which play a fundamental role in our
everyday reality (TV, Internet or GPS), are critical to key areas of the economy, and help
ensuring our security” (IA, p. 11). The implementation of EU policies, such as in transport,
agriculture, fishery, science, environment, health and security, as well as technical progress and
Communication from the Commission to the Council, the European Parliament, the European Economic
and Social Committee and the Committee of the Regions “Towards a Space Strategy for the European
Union that benefits its Citizens” (COM (2011) 152); Council Resolution "Taking forward the European
Space Policy" of 26 September 2008 (Council document 13569/08); Council Resolution on "The
contribution of space to innovation and competitiveness in the context of the European Economic
Recovery Plan, and further steps of 29 May 2009 (10500/09); Council Resolution "Global challenges:
Taking full benefit of European space systems" of 25 November 2010 (16864/10); Council conclusions
"Towards a space strategy for the EU that benefits its citizens" of 31 May 2011; Council conclusions
"Orientations concerning the added value and benefits of space for the security of European citizens" of 6
December 2011 (18232/11); European Parliament report on the Commission's Communication on a
a space strategy for the European Union that benefits its citizens of 30 November 2011 (2011/2148(INI))
2 Communication from the Commission to the Council, the European Parliament, the European Economic
and Social Committee and the Committee of the Regions “Towards a Space Strategy for the European
Union that benefits its Citizens” (COM (2011) 152)
3 Council Resolution "Taking forward the European Space Policy" of 26 September 2008 (Council
document 13569/08)
1
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industrial innovation and competitiveness depend on it. Therefore, the protection of this
infrastructure is said to be essential for citizens’ safety and for the good functioning of economic
activities. Furthermore, with Galileo and EGNOS, the EU itself ’will soon become one of the
largest satellite operators in Europe’ (IA, p. 11). In 2011, approximately 950 active satellites were
orbiting the Earth, almost 20 per cent of which were of European origin. The market is expected
to grow by 50 per cent in the coming decade, increasing the launch rate of satellites.
‘However, space infrastructures are increasingly threatened by the risk of collision between
spacecraft and, more importantly, between spacecraft and space debris’ (IA, p. 11). Space debris
includes discarded rocket bodies, fuel tanks, satellite components, non-functional satellites and
debris (from collisions and explosions) that orbits the earth uncontrolled at high speed.
Estimates suggest that 16,000 catalogued objects larger than 10 cm, up to 600,000 not-catalogued
larger than 1 cm, and more than 300 million objects larger than 1mm orbit near earth in the
outer space. Collisions with this space debris can cause complete destruction of or permanent
damage to satellites. As the number of space objects increases, close approaches of space debris
to satellites will rise from 13,000 a week in 2009 to 50,000 a week by 2059. The estimated
annualised economic loss due to space debris is therefore predicted to increase from currently
approximately € 140 million to around € 210 million. Furthermore, space debris can re-enter the
atmosphere. On average, more than one object per day has done so since 1957, and 90 per cent
of re-entries happen in uncontrolled manner. Most debris hits the earth far from inhabited
areas, but nevertheless the re-entry of space objects poses a risk to citizens.
In order to protect space infrastructure and citizens, a European Space Situational Awareness
(SSA) system is deemed necessary.1 Collisions can be avoided by space surveillance and
tracking (SST) activities that include three basic functions:
1. The sensor function includes identifying and tracking with radars and telescopes;
2. With the processing function, collected data are catalogued and analysed to determine
the probability of collision or re-entry paths of space objects;
3. The front-desk function provides alerts to satellite operators and authorities.
These activities can serve both civil and military users. Hence, the information gathered is
highly security-sensitive and “SST sensors need to remain under national control” (IA, p. 22).
Currently, Europe has no SST service. ’Existing sensors do not have adequate capacity to
identify and track objects in space, they are not linked so that they can be used as a network,
there is no adequate processing capacity in place and there is no front-desk function’ (IA, p. 12).
There is no operational global system for SST either. Europe thus depends on the SST system of
the US Air Force that has the most extended sensor network, processing capacity and provides
alerts. However, the Commission explains that this US system is not accurate enough, causing
unnecessary and expensive anti-collision manoeuvres.

Objectives of the legislative proposal
The general objective of the proposal is to safeguard the long-term availability and security of
European and national space infrastructures and services essential for the smooth running of
While SSA includes the protection of space infrastructure from collision with both space objects, such as
satellites or space debris, and Near Earth Objects, such as asteroids and meteoroids, the impact assessment
in question only considers the threats resulting from space debris. Moreover, the IA deals only with SST
activities targeting a risk reduction in the short-term, which are considered supplemental to long-term
measures such as protecting satellites, removing space debris and preventing the creation of space debris.
1
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Europe’s economies and societies and for European citizens’ security. The specific policy
objectives are: i) to reduce the risks related to the launch of European spacecraft, ii) to assess
and reduce the risks to in-orbit operations of European spacecraft in terms of collisions, iii) to
enable spacecraft operators to more efficiently plan and carry out mitigation measures, iv) to
survey uncontrolled re-entries of space objects into the atmosphere, and v) to provide more
accurate and efficient warnings to reduce the risks for the security of European citizens and
terrestrial infrastructure. These translate into a number of operational objectives.

Range of the options considered
The IA considers a baseline scenario and four options for establishing a European SST service,
which differ in terms of governance, funding and the degree of performance. All four policy
options foresee the following:
-

The EU sets up a governance framework building on existing national assets;
All Member States that are ready to contribute SST capacities establish a consortium;
The services provided include the sensor, processing and front-desk functions;
The front-desk function is entrusted to an existing entity, such as the EU Satellite
Centre;
All data is considered classified by default;
The budget is redeployed from existing programmes;
The introduction of a service fee is possible.

Option 1: Baseline scenario
In the baseline scenario, the EU is not involved in SST activities. Bilateral cooperation among
Member States may continue.
Option 2, 3 and 4: Partnership approach and risk reduction by a factor of 3 to 5
Option 2, 3 and 4 suggest a collision risk reduction by a factor of 3 to 5. In order to achieve this
objective, one tracking radar, one surveillance radar and eight telescopes, involving a budget of
€ 60 million, are required.
Option 2: EU funding for the front-desk function
 Co-funding with Member States in the consortium bearing € 58 million, i.e. providing
for capital investments and operation of the sensor function and the processing
function;
 The EU providing € 2 million for setting up and operating the front-desk function.
Option 3: EU funding for operation of sensor, processing and front-desk functions
 Co-funding with Member States in the consortium covering € 50 million, i.e. providing
for capital investments in the sensor function and the processing function;
 The EU providing € 10 million for operating the sensor and processing functions and
for setting up and operating the front-desk function.
The IA identifies option 3 as preferred policy option.
Option 4: EU-led SST development and funding
 EU is the owner of the SST system;
 With the integration of existing national assets, the sensor function is a shared
responsibility of Member States and the EU;
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The EU covers the totality of € 60 million for setting up and operating the sensor,
processing and front-desk functions.

Option 5: EU funding and risk reduction by factor 10
Option 5 suggests a risk reduction by a factor of 10. This requires two tracking radars, two
surveillance radars and 14 telescopes, involving a budget of € 120 million. The governance
would be as under option 4, with the EU covering the totality of € 120 million for setting up and
operating the sensor, processing and front-desk functions.
The Commission does not give reasons for choosing these four policy options presented in the
IA. The particular levels of sharing the funding and the factors of risk reduction are introduced
as given, disregarding alternative options with different factors of risk reduction and
distributions of funding. For instance, no options with a risk reduction by a factor of 10 and
shared funding are examined. Although ’the US signalled openness to strengthen international
cooperation in this domain’ (IA, p. 14), no option based on advanced cooperation with the
United States is considered.

Scope of the Impact Assessment
The analysis of impacts includes the assessment of strategic and governance impacts, i.e.
strategic independence and knowledge, of economic impacts in terms of industrial returns and
reduction of risks with economic impact, of social impacts as creation of jobs, citizens’ security
and health, and of environmental impacts. Because of their similar design, options 2, 3 and 4 are
collectively assessed. ’The three options would in principle deliver the same impacts’ (IA, p. 44).
The assessment of impacts is followed by a good overview of strengths and weaknesses of the
options and a comparison in terms of effectiveness, efficiency and coherence with agreed
policies. The Commission concludes that ’option 3 has been identified as the preferred option in
terms of effectiveness, efficiency and coherence with Member States political will and other EU
policies’ (IA, p. 53). The IA focuses on issues of national security and the positions of Member
States.
As the issue of space debris is of a technical nature and supporting studies are available, the
Commission could have based the assessment of impacts on a clearer grid of criteria and
proceeded more systematically. The structure of the assessment is not clear, since general
information is mixed with the description of impacts, future developments and calculations of
economic loss are included in the problem definition, impacts are mentioned in the part on
options and quantitative and qualitative analysis are not distinguished. Also, the options differ
mainly in terms of funding, so that the IA seems to be a partial assessment of implications
related to funding.
Concerning the assessment criteria, the relationship between consortium members and Member
States not participating in the consortium is not addressed. Possible consequences of
asymmetric membership of the SST system – ‘France and Germany [having] declared readiness
to form the nucleus for such a consortium on the basis of their existing assets’ (IA, p. 32) – are
not considered in any detail. The IA does not discuss a possible service fee, which could have
implications for the funding and use of the European SST system, e.g. in comparison with the
freely available US system. The inclusion of the ESA members Switzerland and Norway in the
European SST system as well as a possible use by non-European actors are not evaluated.
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Subsidiarity implications
The IA does not consider subsidiarity implications. Space policy is a shared competence (Article
189 TFEU introduced by the Lisbon Treaty) and the IA only mentions that ’there is a political
consensus among Member States that the setting up of a European SST service should be led by
the EU’ (IA, p. 6). No reasoned opinions, raising problems with the application of the
subsidiarity principle, have been issued by national parliaments.

Budgetary or public finance implications
As the policy options described in the IA primarily differ in their budgets and in the division of
funding between the EU and Member States, budgetary and public finance implications are
closely considered. The preferred policy scenario of option 3 implies a yearly budget of € 60
million, co-funded between the Member States, providing € 50 million, and the EU, providing €
10 million.

SME test
No SME test is included in the IA. The Commission argues that ’SME participation [in the
sector] does not require specific measures and is not expected to imply specific burdens’ (IA, p.
46).

Stakeholder consultation
In 2009, the Commission held bilateral meetings with national space agencies, ministries in
charge of space matters and representatives of the European space industry. The support study
for the impact assessment in question also included stakeholder interviews. 1 Further,
conferences and events on space policy were organized. In addition, the Commission carried
out a public consultation with 608 responses from 25 Member States. The IA concludes that
’there is a consensus amongst Member States, satellite operators and other stakeholders on the
need to protect space infrastructure, and notably to protect it against the risk of collision’ and
that ’there is a political consensus among Member States that the setting up of a European SST
service should be led by the EU’ (IA, p. 6). Concerning the funding, all Member States favour
complete EU funding of the SST service and at least of all operating costs. While manufacturing
industry and commercial satellite operators advocate the highest level of investment and
performance (option 5), Member States are in favour of options 3 and 4 and all ’signalled
readiness to support option 3’ (IA, p. 7).
Four different parts of the IA deal with the stakeholder consultation, resulting in a lack of a
clear overview. The focus evidently lies on the positions of Member States that can voice their
views in the decision-making process. Opinions of the other stakeholder groups above are
barely mentioned. The Annex to the IA does not include information on the results of the
consultations, but only conference conclusions that only marginally concern the issue of SST.

Quality of data, research and analysis
In addition to the support studies mentioned above, DG ENTR indicates that the IA is based on
technical studies conducted by the ESA. The Commission acknowledges that there is a ’lack and
fragmentation of available information, (case) studies or statistics which made it in many cases
1

“Evaluation of options for an EU space programme 2014-2020”, Booz & Company, 16 May 2011.
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difficult to quantify the risks and potential losses linked to the problems identified’ (IA, p. 42).
Based on a study by Booz & Company, the IA focuses on the calculation of economic losses
caused by the risk of collision. Nevertheless, the assessment of impacts is ’a mix of qualitative
and quantitative impacts’ (IA, p. 42), because ’it is not possible to quantify risks related to
uncontrolled re-entries’ (IA, p. 42). However, it appears to be predominantly qualitative and
referring only to the study by Booz & Company as scientific basis.

Commission Impact Assessment Board
The Commission’s Impact Assessment Board (IAB) issued a first opinion on 20 April 2012. A
second opinion was given on 12 June 2012. As recommended by the IAB, the problem definition
and the baseline scenario were strengthened, the value added of setting up the EU framework
has been included, new infrastructure development needs were defined and the design of
policy options more clearly distinguished. Furthermore, a preferred option was indicated and
expected costs were clarified. However, the IAB’s demands for discussing Member States’
divergent interests and previous failure of EU involvement in SST, including opinions of all
involved actors, ranking the options and acknowledging trade-offs between different user
needs and interests were not incorporated. Also the willingness of Member States to participate
in the consortium, the relationship between involved and benefiting Member States, SMErelated aspects, consequences for bilateral cooperation, risks of budgetary constraints and a
possible downscaling of the system are not discussed in the final IA.

Coherence between the Commission's legislative proposal and IA
The proposal seems to be coherent with the IA in terms of the establishment of a European SST
system as foreseen in option 2 to 5. However, options 2 to 5 differ only in the amount of
investment and the distribution of costs between the EU and Member States. The figure of
planned investment and the shares of funding by Member States and the EU are not part of the
decision proposal itself and the coherence with the IA result of favouring option 3 can thus not
be verified. Nevertheless, the Annex to the proposal suggests a budget for the EU of € 70
million, which does not correspond to any of the options considered in the IA, but
approximates option 4, which foresees a budget of € 60 million, with complete funding by the
EU. In this case, the legislative proposal is not coherent with the impact assessment that favours
option 3 with a co-funding, of € 50 million from Member States and EU funding of € 10 million.

Author: Joana Elisa Maldonado
Prepared for the Committee on Industry, Research and Energy (ITRE)
Completed in July 2013
PE 514.061
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Initial appraisal of a European Commission Impact Assessment

Conditions of admission of third-country national
students, researchers, school pupils, volunteers,
remunerated and unremunerated trainees and au pairs
Impact Assessment (SWD (2013) 77, SWD (2013) 78 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on the
conditions of entry and residence of third-country nationals for the purposes of
research, studies, pupil exchange, remunerated and unremunerated training,
voluntary service and au pairing, recasting and amending Directives 2004/114/EC and
2005/71/EC (COM (2013)151 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, which is a recast of
Directives 2004/114/EC of 31 December 2004 (the `Students directive 1’) and 2005/71/EC of 12
October 2005 (the ‘Researchers’ directive 2’), submitted on 25 March 2013.
The Students’ Directive sets out mandatory provisions for the admission of students who are
third-country nationals, leaving also the possibility to Member States of applying the directive
to school pupils, volunteers and unremunerated trainees. If they meet the conditions, students
are entitled to a residence permit and enjoy certain rights with regard to employment or selfemployment to cover part of the cost of their studies and move between different Member
States to pursue their studies. The Researchers’ Directive provides for a fast-track procedure for
admitting researchers from third countries who have signed a hosting agreement with a
research organisation approved by the Member State. The hosting agreement confirms the
validity of the research project, the scientific skills of the researcher to complete it, and his or her
possession of sufficient resources and health insurance. Researchers can stay in another
Member State as part of their research project, and can teach in accordance with national
legislation.
The 2011 implementation reports3 of the above directives concluded that the directives were not
adapted to the current circumstances and policy context, and needed to be updated and
improved, in order for the EU to reap the full benefits of well-managed migration. Human
capital is considered as one of Europe’s key assets in the context of the Europe 2020 strategy
and the need to ensure smart, sustainable and inclusive growth. The need to attract the best
minds to the EU for research and innovation is singled out as a priority in the Innovation Union
flagship initiative which raises the need for one million new research jobs in Europe in order to
meet the target of increasing R&D investment to 3 per cent of GDP and boost Europe’s
Directive 2004/114/EC of 13 December 2004 on the conditions of admission of third-country nationals
for the purposes of studies, pupil exchange, unremunerated training or voluntary service.
2 Directive 2005/71/EC of 12 October 2005 on a specific procedure for admitting third-country nationals
for the purpose of scientific research.
3 COM (2011) 901 final; COM (2011) 587 final.
1
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competitiveness and growth. Furthermore, encouraging people-to-people contacts and actions
in education are important aspects of the EU’s external migration policy, providing mutual
enrichment through the benefits of cultural, social and linguistic exchange between the host and
sending state.
The current proposal aims at improving the provisions on third-country national researchers,
students, school pupils, unremunerated trainees and volunteers, and at applying common
provisions to two new groups of third-country nationals: remunerated trainees and au-pairs.
The Commission indicates that the proposal’s overall objective is to ‘support social, cultural and
economic relationships between the EU and third countries, foster the transfer of skills and
know-how and promote competitiveness while, at the same time, provide for safeguards
ensuring fair treatment of these groups of third-country nationals’1.

Identification of the issue at stake
The IA explains that the implementation reports on the two afore-mentioned directives
identified a number of weaknesses relating to admission procedures, including visas and rights
(such as equal treatment with own nationals), and procedural safeguards. In particular, the
Commission indicates that less than half the Member States apply the Students’ Directive to the
optional groups of school pupils, volunteers and unremunerated trainees, leading to a
fragmented approach within the EU and high levels of disparity, with many Member States
applying their own national rules, which differ from the EU framework. In addition, current
rules were found to be insufficiently clear or binding and not always fully coherent with
existing Union programmes, such as mobility measures, thus hampering intra-EU mobility.
Furthermore, as far as remunerated trainees and au-pairs are concerned, the IA indicates that
these groups are not covered by any EU legislative framework (these groups generally falling
under the general or employment-related immigration rules), a situation which leads to high
levels of variability between Member States in terms of admission conditions and requirements
of their stay. The Commission argues that ‘remunerated trainees face challenges comparable to
those met by unpaid trainees: training might sometimes constitute a disguised employment or
fail to provide for a genuine development opportunity in the absence of a proper traineeship
agreement or supervision of work’2. According to the Commission, the inclusion of
remunerated trainees into the scope of the EU framework would increase the coherence of
approaches with unremunerated trainees and the coherence with on-going EU-level initiatives,
such as the proposal for intra-corporate transferees, which foresees intra-EU mobility
provisions for trainees that move within the framework of such a transfer. As for au pairs, the
Commission indicates that their particular vulnerability, which is related to the family context
in which they work, and calls for common EU rules which would create clarity and facilitate the
monitoring of the fulfilment of the au-pair placement’s objectives and respect for his or her
rights and obligations.
The IA explains that the problems identified above can affect the EU’s attractiveness as a
destination for highly-skilled migration and hamper its competitiveness in higher education
and research. In addition, increasing the EU’s attractiveness for school pupils, volunteers,
unremunerated trainees and au-pairs would help foster people-to-people contacts, which are

1
2
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helpful in shaping mutual perceptions and enabling reciprocal enrichment for host and sending
societies.
The IA identifies six main problem drivers:
- Difficulties in admission conditions: the right of third-country nationals who meet the
conditions of the existing directives to be issued a residence permit and to have this permit
renewed if they continue to meet the conditions, can be hindered or even invalidated by
additional Member State requirements concerning visas. According to the IA, currently only
some Member States issue residence permits on their territory, making initial access to the
territory dependent on a visa. The Commission argues that, in the absence of common rules
regarding the conditions and procedures of issuing long-stay visas at EU level, the guarantees
regarding the issuing of visas offered by the directives do not always apply in practice. Other
difficulties concern the fragmented situation across the EU for school pupils, volunteers and
unremunerated trainees, and the lack of clarity as to the nature, aim and content of the hosting
agreement for researchers. Another problem is the lack of clarity of rules and access to
information regarding the conditions of admission and rights (for example, types of evidence
proving sufficient means of subsistence, lack of good information provision and proper
transparency).
- Lack of synergy and consistency between EU migration rules and EU programmes on mobility
such as Erasmus Mundus and Marie Curie: the IA explains that Erasmus Mundus students are
required to study in at least two Member States but often need to fulfil new and separate entry
and residence conditions which can hamper the pursuit of their studies. Candidates accepted
for Marie Curie fellowships can experience lengthy procedures for obtaining the necessary
admission authorisations.
- Shortcomings in procedural guarantees: the current directives do not contain any provision on
time limits within which applications for admission would need to be assessed and decided
upon by Member States. The reasons to be given in case of rejection, non-renewal or withdrawal
of an authorisation to enter/stay, and the level of fees for the processing of applications, were
also identified as problems.
- Difficulties to access the labour market: these difficulties are three-fold:
- limitations in students’ rights to cover part of their study costs by carrying out
economic activities: students carrying out economic activities to cover part of their
studies do not enjoy any specific rights under the directive concerning the level of
remuneration or social security protection. Also, the 10 hours per week working
threshold provided in the directive is deemed insufficient by stakeholders;
- none of the existing directives contain rules concerning access to the labour market or
job-seeking once the research or studies are completed;
- the Researchers’ Directive does not contain provisions granting researchers‘ family
members immediate access to the labour market, making it, according to the IA, less
attractive for highly qualified researchers to move to the EU.
- Difficulties in exercising intra-EU mobility: intra-EU mobility is currently limited to students
who have been admitted to a Member State for periods of no less than two years and who
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would like to follow in another Member State a curriculum already started or a related
complementary course. Current provisions for researchers do not allow them to be sufficiently
mobile and the other categories of third-country nationals covered by the Students’ Directive do
not enjoy any mobility provisions.
- Risk of exploitation and vulnerability of groups currently not covered: While unremunerated
trainees are within the optional scope of the Students’ Directive, remunerated trainees are not.
However, the purpose and features of the traineeships in the EU are the same for both groups
and the exploitation challenges that the two groups face are comparable (notably, the risk of
being used as supplementary and underpaid labour force). As for au pairs, the Commission
highlights that au-pair schemes which are described as cultural exchange programmes in most
Member States can be used as a way of importing cheap domestic or care workers.
In line with the Commission’s Impact Assessment Board (IAB) request, the Commission
complements the description of the above problems with precise information on the relevant
immigration rules in the Member States and the corresponding flows of foreign students and
researchers (Annex II), as well as with an overview of the flows of third-country national aupairs and remunerated trainees, volunteers, school pupils and unremunerated trainee, as well
as of students’ access to job seeking or the labour market following graduation (Annex V).
However, the IA does not contain sufficient evidence and/or practical examples to illustrate the
problems identified above, and their magnitude and cross-border effects are quite unclear. The
Commission says that ‘there is no quantitative data on the precise number of incoming thirdcountry nationals that encounter the above-mentioned problems, or who have been prevented
to move ahead with their initial wish to come to the EU’1. There is also no information on the
share of third-country national students or researchers wishing to stay in the EU after
graduation or completion of the research project or on the share of those who actually do stay
for work purposes. In fact, there seems to be a discrepancy between the substantial number of
permits issued on an annual basis to non-EU nationals coming to the EU for education and
research purposes2 and the reported difficulties encountered by these groups.
The IA does not explain why many Member States prefer to apply their own national rules to
the optional groups of school pupils, volunteers and unremunerated trainees, instead of the
rules provided in the Students’ Directive, or why the majority of Member States decided not to
grant foreign students and researchers (and their family members) automatic access to their
labour markets, despite their ability to do so, or why, notwithstanding their obligation to issue
residence permits once all necessary conditions are fulfilled, Member States may decide not to
grant the necessary long-term visa. In this context, the need for further harmonisation of
national immigration rules relating to access of third country nationals to the labour market
should have been better explained.
Regarding au pairs, the IA does not provide a solid justification as to why Member States
cannot prevent exploitation of au pairs themselves and does not detail how the inclusion of aupairs in the scope of the new recast directive will help improve their protection in practice, since
the abuse they may be victim of usually occurs in the family sphere.
1 IA,

p. 11.
According to Annex II of the IA, 7,610 residence permits were granted to researchers in the EU 27 in 2011
and 491,721 to students.
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The IA includes a very succinct baseline scenario almost exclusively focused on the evolution of
the situation for students and researchers in the absence of further EU action. Despite being
requested by the IAB to better explain the link between the present proposal and the Single
Permit Directive in the framework of the baseline scenario, the Commission only mentions that
‘although the rights of the third-country nationals concerned have evolved with the adoption of
the Single Permit Directive, some groups risk not being fully covered by its provisions, due to
existing limitations’1. Very little information is given in the IA on this aspect and the differences
between the two instruments are poorly explained, thus creating confusion.

Objectives of the legislative proposal
The overarching objective is ‘to improve the legal framework applied to third-country nationals
who want to come and temporarily stay in the EU for more than three months for research and
study purposes’, with the aim of ‘increasing the EU’s innovative capacity and competitiveness,
support the economic, social and cultural relationships between the EU and temporary
migrants’ country of origin and promote people-to-people contacts’2.
On the basis of the problems identified above, the Commission has identified the following
specific objectives:
- to improve the conditions of admission;
- to increase coherence of EU migration rules with EU mobility programmes;
- to improve procedural guarantees;
- to improve access to the labour market;
- to improve intra-EU mobility;
- to provide for coherent provisions ensuring protection of au pairs and remunerated trainees.
These are further translated into a number of detailed operational objectives3.

Range of the options considered
Four policy options were considered by the Commission. Contrary to the Impact Assessment
Board’s request, no information is provided in the IA as to whether other options were
discarded at an early stage.
Option 1 (baseline): no changes to the existing situation: according to the Commission, this
policy option would leave the identified problems unresolved.
Option 2: increased communication efforts (in particular in case of researchers) and
strengthened enforcement of the current rules: since several of the problems identified are
related to difficulties with the implementation of the existing legal framework, this option
includes better provision of and access to information, in order to make the current provisions
clearer so that they can be better applied. The EU immigration portal as well as the EURAXESS
portal and network could be used as a tool to make the provisions of the directives better
known - for example, by better informing consular staff in third countries of the existing rules
1 IA

summary, p. 3.
IA, p. 27.
3 IA, p. 28.
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and possibilities, as well as interested third-country national researchers. Best practices of
Member States in admitting and protecting remunerated trainees and au pairs could also be
disseminated. A more systematic exercise of ensuring that Member States understand and
respect their obligations under the directives could be carried out.
Option 3: improvement of admission conditions, rights and procedural guarantees: this option
mainly includes improvements for students, school pupils, volunteers and unremunerated
trainees. Provisions for the currently optional groups of school pupils, volunteers and
unremunerated trainees would become mandatory and the provisions on granting visa for
students (and the other currently optional categories) would be strengthened to bring them in
line with the corresponding provisions of the Researchers’ Directive: Member States would be
obliged to grant every facility to obtain the necessary visas to those third-country nationals
(students and other categories) who have submitted an application and meet the admission
conditions. Students’ rights would be aligned with those granted to researchers under the
Researchers’ Directive. Students’ right to work would be extended to cover a minimum of 15
hours per week (instead of currently 10 hours), as of the first year of residence. Procedural
safeguards would be introduced since Member States would be obliged to decide on
applications within 60 days (extended by an additional 30 days in exceptional circumstances)
and would be obliged to justify in writing a decision of rejection, non-renewal or withdrawal of
the authorisation to enter/stay. This option would recall that, if fees are charged, they should be
proportionate, in line with the recent case-law.
Option 4: further improvement of admission conditions, rights relating to intra-EU mobility and
procedural guarantees; offering students and researchers access to job-seeking after finishing
their studies or research project; extending scope to au pairs and remunerated trainees: this
option, which is built in part on option 3, aims to be more ambitious in improving the
conditions and rights of the groups covered. ‘Member States would have the possibility to issue
long-stay visas or residence permits. If both types of authorisations are issued, they should
require only the fulfilment of admission conditions mentioned in the Directive (so that the
conditions remain the same irrespective of the type of authorisation). If third country-nationals
stay for more than one year, Member States issuing long-stay visas would have to issue
residence permits after the first year’1. Intra-EU mobility for students and researchers (and their
families) would be made easier and new mobility provisions are included for remunerated
trainees. Specific, more favourable mobility measures would apply to the beneficiaries of Union
programmes, such as Erasmus Mundus or Marie Curie. National contact points would need to
be established for receiving and transmitting information needed to implement intra-EU
mobility. Students would be allowed to work for a minimum of 20 hours per week, to better
fund themselves as of the first year of residence, and students and researchers would be
allowed to stay on the territory after finalisation of their studies/research to identify work
opportunities for a period of 12 months. (This would, however, not be an automatic work
permit, the Member States still having the possibility to apply the relevant authorization
procedures). This option would also allow more favourable treatment of third-country national
researchers regarding branches of social security, including family benefits, beyond the rights
given under the provisions of the Single Permit Directive. With regard to procedural
safeguards, Member States would have to decide on applications within 60 days for all groups,
and within 30 days for Erasmus Mundus and Marie Curie fellows, and would be obliged to
justify in writing a decision of rejection, non-renewal or withdrawal of the authorisation to
1
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enter/stay. As under option 3, a provision would be included as to the proportionality of
processing fees.
Contrary to the Impact Assessment Board’s request, the Commission does not explain the
relevance of intra-EU mobility for remunerated trainees and the need to grant third-country
students the same rights as researchers (equal treatment related to working conditions, social
security, tax benefits, access to public goods and services). The Commission also does not
explain why intra-EU mobility measures are presented under the most ambitious policy option
only, or why the minimum amount of working hours for students is 15 hours under policy
option 3 and 20 hours under policy option 4, and how this number was defined. In addition, the
Commission does not indicate how the mandatory time-limits related to the processing of
applications and to the job-seeker status are defined. Finally, the Commission only provides a
weak analysis of the proportionality of the envisaged measures, given the highly divergent
national legislation and different inflows of third-country nationals, depending on the Member
State (some Member States having only marginal inflows).
The Commission’s preferred option is option 4.

Scope of the Impact Assessment
The Commission indicates that ‘in the absence of reliable quantitative information on all aspects
that the proposed initiatives could impact on, the analysis is mainly based on a qualitative
assessment of cross-checked criteria1’.
The impacts of the options are assessed against the baseline scenario in terms of their relevance,
effectiveness and efficiency in achieving the objectives mentioned above, their feasibility
(defined as including transposition and administrative related burden and the financial costs),
their economic and social impacts (including impacts on the access of individuals to education
and research, on employment and labour market and on cultural and linguistic diversity), their
external impacts (including an assessment of the brain drain/brain gain effects) and their
impacts on fundamental rights.
The Commission explains that ‘a key assumption in the assessment of impacts is the positive
contribution that students and researchers (be they from the EU or elsewhere) make to
innovative capacity, competitiveness and growth (in the case of students mainly following
graduation). […]While there is a strong evidence base for the benefits of tertiary education in
general, it is not possible to precisely calculate the (economic) benefit that could be expected
through the improvement of the EU immigration rules for the respective groups’2.
Annex IV of the IA provides some elements of quantification of administrative and
implementation costs for options 3 and 4 with explanations on the calculation methodology and
assumptions used. The Commission indicates that ‘the calculations should be interpreted with a
high degree of caution’. Option 4 has the highest implementation costs. The IA indicates that
‘implementation costs would vary among Member States depending on the extent to which
they already have provisions that correspond to the ones foreseen by this option3’.

IA, p. 35.
IA, p. 69.
3 IA, p. 43.
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Issues such as the lack of flexibility for Member States to take into account national specificities,
or the potential abuse of the new migration instrument, are not discussed in the IA. The IA only
mentions that ‘any future instrument must take fully into account that migration instruments
can be abused, with safeguards in place at both national and EU level to prevent this from
happening’1.
The Impact Assessment Board had asked the originating Commission service, DG Home, to
provide a more differentiated and nuanced assessment of implementation costs across Member
States, on the one hand, and the magnitude of the induced positive change, on the other. It also
asked the Commission to assess the policy options’ overall effectiveness and efficiency
separately and entirely and not per policy objective as is currently still the case in the IA.
Finally, despite being requested to do so by the IAB, the Commission does not sufficiently
demonstrate that the preferred option is not, despite having the highest implementation costs,
the least efficient one.

Subsidiarity implications
The proposal is based on Article 79 (2) TFEU, which provides that ‘the Union shall develop a
common immigration policy aimed at ensuring, at all stages, the efficient management of
migration flows, fair treatment of third-country nationals residing legally in Member States’.
The IA contains a detailed section on the EU’s right to act and subsidiarity, including the tests of
necessity and EU added value. The IA explains that the rationale for action at EU level, which
was the basis for the adoption of the Students’ and Researchers’ Directives, remains the same.
The Commission indicates that ‘although each Member State could have its own national
system for admitting the third-country national groups concerned, this would not achieve the
general objective of increasing the attractiveness of the EU as a destination for talented migrants
and to promote possibilities for cultural exchanges. Having one set of common admission and
residence requirements rather than a number of national level rules is more efficient and
simpler for potential migrants than having to look into and deal with 27 different systems’2.
One reasoned opinion related to his proposal has been submitted by the Greek Vouli ton
Ellinon.

Budgetary or public finance implications
No implications are expected for the annual budget of the EU. As mentioned above,
implementation costs are examined for options 3 and 4, and some quantification is provided.
The administrative costs associated with the assessment of applications, issuing of permits and
notifications of rejections under the preferred option would amount on an annual basis to
around 23 million euro across all Member States3. However, according to the Commission, ‘fees
for the authorisations partly offset these costs1’.

Stakeholder consultation
The Commission says that, throughout 2011 and 2012, it ‘consulted Member States and
interested groups as well as individuals to help identify problems, develop options for possible

1 IA,

p. 6.
IA, p. 25.
3 Except Denmark.
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future action, and review subsidiarity’2. Member States were consulted in the framework of the
Committee on Immigration and Asylum. Discussions were held with national platforms of
youth exchange organisations, and several workshops were organised with students and
researchers organisations. An online public consultation was launched from 1 June to 23 August
2012. This gathered 1461 replies from individuals as well as Member States’ authorities,
educational establishments and research institutions. Around 60 per cent of responses came
from within the EU.
The results of the online consultation are provided in Annex I of the IA. The IAB requested
several times that the Commission better present stakeholders’ views throughout the document,
including negative opinions or reservations. However, this recommendation does not appear to
have been followed and stakeholders’ opinions on the various options could not be found in the
IA. In addition, regarding negative opinions, the Commission only indicates in the section on
the EU’s right to act that ‘most immigration authorities of the EU Member States as consulted in
the Committee on Immigration and Asylum see no need to amend the EU legal framework on
immigration rules for the groups concerned. They consider that the legislative framework is
working well and should be kept as it is. Some Member states argued that the Directives should
be kept as separate instruments. Furthermore the argument was made that while the current
instruments leave Member States with sufficient flexibility regarding implementation
depending on their national specificities, a new instrument may limit such flexibility’3.

Quality of data, research and analysis
The IA largely relies on the implementation reports on the Students’ and Researchers’
Directives, and on the results of extensive consultations with relevant stakeholders. In view of
the modification of the EU framework, the Commission launched several data-gathering
exercises on remunerated trainees and au-pairs, commissioning relevant external studies
respectively by Ernst&Young and GHK. Despite the apparently considerable amount of
information available, the IA makes an unconvincing presentation of the identified problems
and does not substantiate them with enough concrete evidence and/or case studies. The
magnitude of the problems remains unclear and the necessity for EU action in the field of au
pairs or access of third-country nationals to the labour markets would need to be further
demonstrated. The justification for the proposal appears to give much greater emphasis to
economic considerations (competitiveness and growth) related with third country high-skilled
migration, in particular students and researchers, than to cultural exchange aspects and people
to people contacts.
Negative opinions or reservations from stakeholders are hardly presented and certainly not
elaborated in detail. Risks of abuse of the new framework are not discussed or assessed, and the
proportionality of the envisaged measures is poorly addressed.
The Commission has made efforts to provide quantitative information on the cost implications
of the envisaged measures but does not identify precisely which Member States will be the most
affected. As far as benefits are concerned, these are only evaluated in a qualitative manner.

IA, p. 43.
IA, p.7.
3 IA, p. 25.
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Finally, the IA could have provided more information on the content of the provisions of the
two existing Directives, and in particular their differences regarding admission conditions,
procedures for granting visas and/or residence permits, and students’ and researchers’ rights,
in order to make it easier for the reader to understand the extent of the proposed changes to the
EU framework.

Commission’s Impact Assessment Board
The Commission's Impact Assessment Board (IAB) delivered a first, very critical opinion on the
draft IA on 7 September 2012, asking DG Home to submit a revised version of the report.
Following the resubmission of the report, the IAB delivered a second opinion on 24 October
2012, identifying several shortcomings in terms of justification of a need for, and the
proportionality of, further harmonisation of national immigration rules. Following the
recommendations of the IAB, a revised version of the IA was resubmitted on 19 November
2012. On 30 November 2012, the IAB issued a third opinion in which it acknowledged that the
report had been improved along the lines of its previous opinions, but still identified a number
of weaknesses related to the absence of evidence demonstrating that Member States cannot
adequately protect au-pairs themselves or facilitate the access of third-country nationals to their
labour markets. It also recommended further demonstration of the size of the identified
problems and their cross-border effects, a better assessment of the proportionality of the
envisaged measures and stakeholders’ views to be better presented throughout the document.
As indicated above, these shortcomings do not appear to have been fully addressed in the
present version of the IA. It is very exceptional that the IAB asks twice for resubmission of a
draft IA and that it issues three critical opinions on the same IA.

Coherence between the Commission's legislative proposal and IA
The IA and the Commission proposal appear to correspond.
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Initial appraisal of a European Commission Impact Assessment

Smart Borders Package: entry/exit data of third-country
nationals crossing the external borders of the EU
Impact Assessment (SWD (2013) 47, SWD (2013) 48 (summary)) of a
Commission proposal for a Regulation of the European Parliament and of the Council
establishing an entry/exit system to register entry and exit data of third-country
nationals crossing the external borders of the Member States of the European Union
(COM (2013) 95)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted on 28 February 2013.
The proposed Regulation establishes an automated entry/exit system (EES), entailing the
electronic registration of personal data together with the dates of entry and exit of each thirdcountry national admitted for a short stay when they cross the external borders of the Schengen
area. The Commission presents this proposal as a step in the ‘progressive establishment of a
European model of integrated management of external borders’, which would allow efficient
monitoring of the travel flows and movements of third-country nationals across the external
border for the Schengen area (IA, p. 4).
The Commission already suggested the establishment of an EES in its Communication of 13
February 2008 (‘Preparing the next steps in border management in the European Union’)1 and
in the accompanying IA.2 The proposal to set up an EES was endorsed in the Stockholm
Programme, agreed by the European Council in December 20093. On 25 October 2011, the
Commission adopted its Communication entitled ‘Smart borders, options and the way ahead’4.
The present IA builds on these communications and has as its purpose the identification of the
best possible way to implement the EES system.
Other centralised databases have been set up and/or are being developed at EU level (IA,
Annex 4, p.69). The Schengen Information System (SIS) contains mainly alerts on persons and
objects, for example on persons wanted for arrest for extradition purposes, missing persons,
stolen identity cards, etc. The Visa Information System (VIS) is a system for the exchange of
short-stay visa data between the Schengen and the Schengen Associated States. The Biometric
Matching System (BMS) was developed for the VIS and is an information search engine that can
match biometric data from visa applications, identity management systems and policing

COM(2008)69.
SEC(2008)153.
3 ‘An open and secure Europe serving and protecting the citizens’, OJ 4.5.2010, C-115/1.
4 COM(2011)680.
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systems. Eurodac is a fingerprint database that stores and compares the fingerprints of asylum
applicant and irregular immigrants.
The Commission proposal is linked to the Commission’s initiative on the parallel Registered
Traveller Programme (RTP), which has a separate IA, subject also to a separate initial appraisal.

Problem definition
The IA accompanying the Commission’s 2008 Communication on ‘Preparing the next steps in
border management in the EU’ identified irregular immigration, the lack of data for identifying
overstayers1, terrorism and serious crime as the main problems to be addressed through the
creation of an EES. The present IA looks again at this overall problem definition, in the light of
some developments since 2008.
The monitoring of the authorized stay of third-country nationals at the external border is
difficult in the absence of any consistent record of entries and exits of travellers to and from the
Schengen area, especially when entry and exit happen in different Member States. The number
of border crossings is increasing and delays in border checks are a problem for many Member
States. There is a lack of reliable information on irregular immigration, in particular for
overstayers, and uncertainty concerning the identity of persons can cause serious problems of
return. EES systems (all alphanumeric) have been implemented in 13 Member States and in
certain third countries (for example, the US-VISIT programme).
Problems in relation to law enforcement are the lack of information on the travel and crossborder movements of suspect persons, difficulties in detecting persons subject to an alert who
use different identities to cross the borders, and difficulties identifying a suspect having
destroyed his or her travel documents.
Since the choice for the establishment of an automated EES system was already made in 2008,
the Commission also provides a narrower problem description. How should such an EES be
designed? What are the core features, and could these features be provided through existing
procedures? Questions on implementation to be resolved are, for example i) what type of
personal data should be included in an EES?, ii) for which purpose(s) and which authorities
could EES be assessed?, iii) for how long should entry/exit data be stored?, and iv) should
entry/exit data be stored in a centralised or decentralised way?
Because an EES implies the handling of personal data, fundamental rights issues need to be
taken into consideration. The system needs to comply with data protection principles and the
requirements of necessity, proportionality, purpose limitation and quality of data.
The IA also briefly sets out how the Commission expects the situation to evolve if no further EU
action were taken. The full roll-out and implementation of the VIS, with the biometrics of all
visa holders being verified at entry as of 2014, is expected to have ‘a positive impact on irregular
immigration’, but there are no tools concerning visa exempt travellers and ‘it is not possible to
predict how the problem will evolve taking into account the influence of a number of economic
and social factors as well as relations with and situations in third countries’ (IA, p. 24).

An ‘overstayer’ is defined in the draft Regulation as ‘a third country national who does or fulfil, or no
longer fulfils the conditions relating to the duration of a short stay on the territory of the Member States’.
1
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In the light of the concerns of the European Parliament about the interaction of an EES with the
existing framework, and even about the (lack of) success of the current systems1, it is regrettable
that the Commission has not better justified the need for taking immediate action before
sufficient experience or evaluation results from the implementation of the VIS system become
available, as also requested twice by the Commission’s IA Board in two subsequent opinions on
drafts of the present IA.

Objectives of the legislative proposal
The general policy objectives of the proposal are ‘to counteract irregular immigration and to
contribute to the fight against terrorism and serious crime and ensure a high level of internal
security.’
The specific objectives are the following:
- to enhance the efficiency of border checks through monitoring of the rights to
authorised stay at entry and exit, and to improve the assessment of the risk of overstay;
- to monitor the compliance with the authorised stay of persons within the territory;
- to generate reliable information to allow the EU and the Member States to make
informed policy choices concerning visa and migration;
- to identify and detect irregular immigrants, especially overstayers, within the territory
and to increase the possibilities for return;
- to identify and apprehend terrorist and criminal suspects crossing the external borders;
- to generate information that would reduce the identification and verification gap
concerning third-country nationals that are not covered by the VIS and that would
contribute to the apprehension of terrorist an criminal suspects.
These specific objectives are further translated into a number of operational objectives.

Range of options considered
The IA only contains a limited number of options, focused on how an EES should best be
implemented. Key issues are which data have to be processed in the system, for which precise
purpose and the retention period. The ‘do nothing’ option or retention of the status quo is not
assessed.
Option 1: Core system: an entry/exit system would be set up, with alphanumerical data for the
purpose of border control and migration management. The alphanumerical data would include
the surname, first names, birth date, gender and nationality of the person, and number and
expiry date of the travel document. Full access to the data would be given to the competent
border and immigration authorities.
Option 2: Core system as under Option 1, with the addition of biometric data (fingerprints). For
third country nationals requiring a visa, this would entail use of the VIS. For visa-exempt third
country nationals, fingerprints would need to be registered on first entry at an EU external
border.

European Parliament Resolution of 10 March 2009 on the next steps in border management in the
European Union and similar experiences in third countries, P6_TA(2009)0085.
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Option 3: Core system as under Option 1, with the addition that the EES could be used for law
enforcement purposes. Access to alphanumerical data would also be given to national
authorities and Europol for the purpose of fighting terrorism and serious crime. Special data
protection rules ‘could be added to the extent necessary’.
Option 4: Core system, with the addition of biometric data and use for law enforcement
purposes. This would be a combination of options 2 and 3.
The IA also identifies the following issues linked to the options:
-

-

Only under strict conditions could data stored in the EES be transferred to certain third
country authorities, for the purpose of fighting illegal immigration.
The retention period of the personal data in the EES under policy Options 1 or 2 should
be six months as a general rule, while for travellers who have not exited the territory
within the authorised stay the period would be five years, and for participants in the
Registered Traveller Programme a period equivalent to the time they are granted access
to the system. For an EES set up on the basis of either Options 3 or 4, the retention
period would be five years for all travellers.
There are two possibilities for technical implementation: either Member States would
set up national databases, running a regular cross-check and exchange data, or there
would be a central database with national interfaces. According to the Commission, the
centralised approach would be the most efficient and cost-effective solution.

The Commission’s preferred system is based on Option 2, with biometric data only being
added after three years of operation. An evaluation of the system would be foreseen after two
years of operation, after which an assessment will be made whether to move to option 4.
However, such a change (and/or changing the retention period) will require a new legislative
proposal (IA, p.39), accompanied, arguably, by a new IA.

Scope of the Impact Assessment
The four options are assessed for their ability to meet the policy objectives (both to counteract
irregular immigration, and to fight against terrorism and serious crime) and for their impact on
border management.
The Commission also provides a rather brief description of the expected impact of the various
options on fundamental rights. The relevant fundamental rights, as laid down in the Charter of
Fundamental Rights of the European Union, are the protection of personal data (Article 8), the
right to liberty and security (Article 6), respect for private and family life (Article 7), the right to
asylum (Article 18), protection in the event of removal, expulsion or extradition (Article 19) and
the right to an effective remedy (Article 47).
The Commission states it has also taken into account the effectiveness, efficiency and coherence
of the options (IA, p. 38), but no separate overview table or even descriptive analysis is given.
The calculation of costs is based on a separate cost study of the different implementation
options, conducted with the help of an external contractor1. Details of the study are provided in
Annex 2 to the IA. The study calculates the one-time development cost of the system, and total
UNISYS (2010), Final Report. Cost Analysis of Entry-Exit and Registered Travellers Systems, available at
ec.europa.eu/home-affairs/doc_centre/borders_schengen_en.htm#studies
1
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yearly operational costs for five years, split into central (EU) costs and costs for Member States
(see below ‘Budgetary or public finance implications’).

Quality of data, research and analysis
The Commission reports that it has used the following data:
-

information on current and future size of travel flows at the EU’s external border;
the time currently needed for border checks;
the number of irregularly staying third-country nationals within the Schengen area.

The data was collected through questionnaires, case-studies, pilot projects and literature
reviews. For the cost calculations, the IA relies heavily on an external study, prepared by and
external contractor, UNISYS.
However, the Commission warns that the available data was not always adequate.
‘Shortcomings in the availability and/or comparability of existing statistical data and the fact
that many aspects (customs checks, security check, infrastructure etc.) affect the time needed for
border crossing have made comparison and analysis difficult. With regard to numbers and
forecasts of traffic of passengers, it is important to note a wide disparity in the information
available according to the different means of transport’ (IA, p. 9). One of the objectives of the
proposal is gathering information, notable on ‘the size and trends of movements across the
external borders, especially with regard to irregular immigration’ (IA, p. 26).
With the exception of the calculation of costs, the assessment of the expected impacts is of a
purely qualitative nature, evaluating the options on a nine-point scale, graphically presented
with symbols. The method used for calculating the costs is clearly explained in Annex 2 (IA, p.
51). The parameters used are set out and a brief sensitivity analysis is included.

Subsidiarity / proportionality
The proposal is based on Articles 74 and 77(2)(b) and (d) TFEU, giving the EU the power to
adopt measures relating to the checks on persons and efficient monitoring of the crossing of
external borders of the Member States. The Commission states that the objectives could not be
sufficiently achieved by the Member States, and that a common regime is needed for the records
of cross-border movements in order to increase the efficiency of border management.
No Member State national parliament has issued a reasoned opinion raising problems with
respect to subsidiarity.
The Commission states that ‘the preferred option is proportionate in terms of the right to
protection of personal data in that it does not require the collection and storage of more data for
a longer period than is absolutely necessary to allow the system to function and meet its
objectives’ (IA, p. 46). It also describes the ‘added value’ of the proposed measures.
However, since the Commission admits that all proposed options would have – to differing
degrees – a negative impact on fundamental rights, and since interferences with the right to
private life must meet the threshold of being ‘necessary in a democratic society’, it is regrettable
that this IA is not more precise and clear about the necessity of the intervention (demonstrating,
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for example, the scale of the problem of overstaying), and on the proportionality of the
proposed measures1.

Budgetary or public finance implications
The one-off development costs for an EES system as proposed (centralised system with
biometrics added after three years), would amount to 183 million euro, of which the Member
States would have to bear 146 million and the EU 37 million. The yearly cost over five years of
operation would be 74 million euro for Member States and 14 million euro for the EU. The total
costs over five years for EU and Member States would thus be 623 million euro.

Relations with third countries
The IA briefly mentions that certain third countries, notably the US, Japan and Australia, have
successfully implemented EES, but further possible effects of the introduction of a European
EES on relations with third countries are not discussed.

Stakeholder consultation
The Commission refers to its consultation of stakeholders for the 2008 IA and to publishing the
2011 Communication on the various options for ‘smart borders’. This consultation mainly took
the form of expert meetings and the Commission’s presentation of the EES at different
seminars. A formal stakeholder consultation on the different implementation methods
presented in this IA does not seem to have been conducted.
The request of the Commission’s Impact Assessment Board (IAB) that there be a better
presentation of the views of the principal affected stakeholders, and that an annex containing
their detailed views be included, seems not to have been followed up.
The Commission has consulted the European Data Protection Supervisor (EDPS), inter alia on a
draft of the present IA, who considered that access to the EES for law enforcement purposes
should not be granted and that biometric data should not be collected (IA, p. 7) .

Monitoring and evaluation
The IA contains a list of indicators, linked to the specific objectives of the proposal, which will
allow the Commission to monitor and evaluate the functioning of the proposed EES. The text
states that: ‘The first evaluation (after two years of operation) should focus on whether access
for law enforcement purposes should be granted and whether the retention period should be
extended and would be accompanied by legislative proposals as appropriate.’ (IA, p. 47)

Commission Impact Assessment Board
The Commission’s Impact Assessment Board (IAB) issued a first opinion in March 2012, asking
for significant improvements and resubmission. In response to the IAB’s recommendations, DG
HOME has better explained the intervention logic and developed the problem definition in
more detail. In its second opinion of May 2012, the IAB reiterated its criticism, mainly that the
problem definition should make clear that the evidence currently available does not the support
See also the very critical Opinion 05/2013 on Smart Borders of the Article 29 Data Protection Working
Party, http://ec.europa.eu/justice/data-protection/index_en.htm
1
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the need for EU action involving the collection of biometric data for third-country nationals
without a visa, and that the IA should better justify the need to take immediate action before
evaluation of the VIS becomes available. The comments by the IAB seem to have been only
partially taken into account.

Coherence between the Commission's legislative proposal and IA
The legislative proposal and the IA seem to correspond.

Author: Elke Ballon
Prepared for the Committee on Civil Liberties, Justice and Home Affairs (LIBE)
Completed in September 2013
PE 514.062
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Initial appraisal of a European Commission Impact Assessment

Smart Borders Package:
Registered Traveller Programme
Impact Assessment (SWD (2013) 50, SWD (2013) 51 (summary)) of a
Commission proposal for a Regulation of the European Parliament and of the Council
establishing a registered traveller programme (COM (2013) 97)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted on 28 February 2013.
According to the most recent data provided to the Commission by Member States, ‘there were
669 million external border crossings in 2009, 675 million in 2010 and 700 million in 2011 (both
EU citizens and third-country nationals)’ (IA, p. 15). EU law requires that systematic checks are
carried out at the Schengen external borders on all travellers. Thorough checks are normally
carried out on third-country nationals, and minimum checks on EU citizens and persons
enjoying the right of free movement.
The proposed Regulation establishes the conditions and procedures for access to a Registered
Traveller Programme (RTP), a programme which allows third-country nationals who have been
pre-vetted and granted access to the RTP to benefit from facilitation of border checks at the
Union’s external borders. The Commission presents this proposal as a step in the ‘progressive
establishment of a European model of integrated management of external borders’, which
would ‘ensure that border crossings are fast and simple for the growing number of regular
travellers that constitute the vast majority of border crossers, i.e. those fulfilling all entry
conditions’ (IA, p. 5).
The Commission already suggested the establishment of the RTP in its Communication of 13
February 2008 (‘Preparing the next steps in border management in the European Union’)1 and
in the accompanying IA.2 The proposal to set up the RTP was endorsed in the Stockholm
Programme, agreed by the European Council in December 20093. On 25 October 2011, the
Commission adopted its Communication ‘Smart borders, options and the way ahead’4.
The present IA builds on these communications and has as its purpose the identification of the
best possible way to implement the RTP.
In connection with external border crossing, centralised databases have been set up and/or are
being developed at EU level. The Schengen Information System (SIS) contains mainly alerts on
persons and objects, for example on persons wanted for arrest for extradition purposes, missing
persons, stolen identity cards, etc. The Visa Information System (VIS) is a system for the
COM(2008)69.
SEC(2008)154.
3 ‘An open and secure Europe serving and protecting the citizens’, OJ 4.5.2010, C-115/1.
4 COM(2011)680.
1
2
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exchange of short-stay visa data between the Schengen and the Schengen Associated States. The
Biometric Matching System (BMS) was developed for the VIS and is an information search
engine that can match biometric data from visa applications, identity management systems and
policing systems. Eurodac is a fingerprint database that stores and compares the fingerprints of
asylum applicant and irregular immigrants.
The Commission proposal is linked to the Commission’s parallel initiative on the Entry/Exit
System (EES), which has a separate IA, subject also to a separate initial appraisal.

Problem definition
The IA accompanying the Commission’s 2008 Communication on ‘Preparing the next steps in
border management in the EU’ suggested the establishment of a Registered Traveller
Programme for frequent and pre-vetted third-country national travellers. The 2008 IA examined
the main problems connected to the management of travel flows. The present IA looks at
implementation issues, and fills in some data gaps identified in 2008.
According to the Commission, the current legal and technical context presents the following
problems:
-

-

only a very minor share of third-country nationals can benefit from any kind of
facilitated or simplified border check (for example, border residents), and Member
States’ border guard authorities have no possibilities to distinguish between travellers
presenting a lower level of risk or an unknown level of risk;
existing technical means, in the form of automated border control and registered
traveller programmes, can only be used for EU citizens and at national level, not for
third-country nationals or for the Schengen area as a whole (IA, p. 14-15).

On the operational and practical level, the already massive travel flow at the EU external border
can be expected to further increase and border checking times are significantly longer for thirdcountry nationals compared to EU citizens. These checking times can even be expected to
further increase due to the implementation of the VIS (from 2014).
The IA identifies the ‘problem’ as the question of how to design an effective RTP, respecting the
fundamental rights of travellers, notably their right to data protection. In developing this
problem definition, the IA already indicates the options and some of their impacts, making the
reasoning blurred and to some extent circular. However, it very usefully explains why the
current systems (VIS, SIS or Eurodac) cannot be used for RTP purposes and how the situation
would evolve if no new action at EU level is taken, thereby convincingly making a case for the
implementation of the proposed RTP.

Objectives of the legislative proposal
The general objective of the RTP is to facilitate the crossing of EU external borders by thirdcountry nationals whilst maintaining the current level of security.
The specific objectives are: i) to promote access to the RTP for certain categories of frequent, prevetted third-country nationals; ii) to ensure protection of registered travellers’ fundamental
rights, in particular their personal data; and iii) to avoid discrimination between different
groups of travellers.
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The operational objectives are to decrease the time (to 20-40 seconds on average) and costs of
border crossings for frequent travellers, to increase the throughput capacity of border crossing
points, and to free up border control resources by 25%, by checking frequent and pre-vetted
travellers, and to enable better focus on checking higher risk travellers, and/or serve other
travellers.

Range of options considered
The IA only contains five options (with sub-options), focused on how the RTP should best be
implemented. The ‘do nothing’ option or retention of the status quo is not explicitly assessed.
Option 1 – Where should applications for the RTP be made in practice?
Sub-option 1a - at any external border crossing point;
Sub-option 1b – at any Member State consulate;
Sub-option 1c – at both places.
Sub-option 1c is the Commission’s preferred policy option. In a brief assessment under the
heading ‘problem definition’, the Commission explains its preference for allowing applications
to take place both at the external borders and at consulates. Surprisingly, it is not further
discussed, ‘as it is clearly the best choice’ (IA, p. 25).
Option 2 – Data storage
Sub-option 2a – an RPT based on data stored in a separate token. Personal data
(alphanumerical and biometric) would be stored on a chip on a plastic card. The
alphanumerical data would be stored by the Member State having approved the
application but no information would be exchanged at European level.
Sub-option 2b – an RTP based on data stored in a centralised database, based on a
similar technical platform as the VIS.
Sub-option 2c – an RTP based on data stored in a separate token combined with a
central repository. A unique identifier would be stored on the token, while biometric
and other data from the application, together with the unique identifier, would be
stored in a central repository.
Sub-option 2c is the Commission’s preferred option.
Option 3 – Vetting criteria
Sub-option 3a – the same criteria as for multiple-entry visa holders apply.
Sub-option 3b – a more thorough vetting procedure would be done (notably a
consultation between Member States would take place and each of the Member States
where the applicant would like to have facilitated access would check its own
databases).
The Commission says it has discarded another sub-option, based on the involvement of third
countries in the vetting, because of the fear that certain third countries, especially those with a
poor human rights record, could delay or block the delivery (for example for journalists, rights
defenders).
Option 4 – Degree of automation of border control
Sub-option 4a – a fully automated border control would be installed, with, under
normal circumstances, human intervention not being required;
Sub-option 4b – a semi-automated border control would entail the same automated
process as under option 4a, but followed by an individual decision by a border guard to
authorise or refuse entry or exit.
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Options 3 and 4 being taken together, a combination of sub-options 3a (criteria for multipleentry visa) and 4a (fully automated border control) is the Commission’s preferred policy option.
Option 5 – Application fee
Sub-option 5a – fee of 20 euro, reduced to 10 euro if a visa and an RTP application are
examined at the same time;
Sub-option 5b – no fee
Sub-option 5a is the Commission’s preferred option. (Also all Member States have expressed
themselves in favour of a fee).

Scope of the Impact Assessment
The options (with the exception of Option 1) are assessed for their ability to facilitate the
crossing of EU external borders by third-country nationals, whilst at the same time maintaining
the current level of security.
The Commission also provides a description of the expected impact of the various options on
fundamental rights. The most relevant fundamental rights, as laid down in the Charter of
Fundamental Rights of the European Union, are respect for private and family life (Article 7)
and the protection of personal data (Article 8). A section of the IA deals with the measures the
Commission will propose to ensure that the legislation complies with the relevant legislation on
data protection and with the requirements of necessity, proportionality, purpose limitation and
quality of data (IA, p. 52).
The Commission states it has also taken into account the effectiveness, efficiency and coherence
of the options (IA, p. 43), but no separate overview table or even descriptive analysis is given.
A calculation of costs for Options 2, 3 and 4 is included, but is lacking for Option 1 (on the
question where the applications can be made in practice). It is based on a separate cost study,
conducted with the help of an external contractor1. Details of the study are provided in Annex
10 to the IA. The study calculates the cost of the RTP on the assumption that there would be 5
million registrations yearly (see below ‘Budgetary or public finance implications’).

Quality of data, research and analysis
The Commission reports that it has used the following data:
- information on current and future size of travel flows at the external border;
- the time currently needed for border checks.
The data was collected through questionnaires, case-studies, pilot projects and literature
reviews. For the cost calculations, the IA relies heavily on an external study, prepared by and
external contractor, UNISYS.
With the exception of the calculation of costs, the assessment of the expected impacts is of a
purely qualitative nature, evaluating the options on a nine-point scale, graphically presented
with symbols. The method used for calculating the costs is clearly explained in Annex 10 (IA, p.
86). The parameters used are briefly set out.
UNISYS (2010), Final Report. Cost Analysis of Entry-Exit and Registered Travellers Systems, available at
ec.europa.eu/home-affairs/doc_centre/borders_schengen_en.htm#studies
1
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Subsidiarity / proportionality
The proposal is based on Articles 74 and 77(2)(b) and (d) TFEU, giving the EU the power to
adopt measures relating to the checks on persons and efficient monitoring of the crossing of
external borders of the Member States. The Commission states that no Member State alone is
able to build up an RTP providing facilitated border checks across the Schengen Member States.
No Member State national parliament has issued a reasoned opinion raising problems with
respect to subsidiarity.
The Commission states that the preferred option is proportionate ‘because it builds to a large
extent on existing processes, investments and technical equipment’ and ‘because it provides for
a balanced approach between security, facilitation and data protection’ (IA, p. 51).
The Commission admits that the development of an RTP would entail significant costs for the
Member States and/or the EU budget, but states that there is no other measure currently
available to facilitate border crossing and that the programme will allow significant savings for
Member States in the medium to long term. However, the Commission states that is ‘not
possible to calculate the exact benefits of the automation and/or the RTP in quantitative and
monetary terms’ (IA, p. 45)

Budgetary or public finance implications
The cost for examining the applications for an RTP, based on the preferred option, would
amount to 73.1 million euro per year for the Member States. However, the administrative fee,
from which the maximum revenue is calculated at 75 million per year, would cover this part of
the cost.
The Commission estimates that the one-off cost of the preferred option for the RTP for the
Agency1 to develop a centralised part would be 43 million euro, spread out over three years,
and that the average annual costs for maintenance and operations would be 20 million euro.
The total one-off cost for Member States to develop and set up their national infrastructures
would be 164 million euro, spread out over three years, and the average annual costs for
maintenance and operations would be 81 million euro.
The cost of the automation of border control (ABC) system would vary from one Member State
to another, and cannot be estimated by the Commission. In order to raise awareness with the
general public, an information campaign should be organised, the estimated cost of which is
80,000 euro (IA, p.48).
On the basis of Member States’ experiences, the Commission estimates the potential savings
roughly at a reduction of border control resources needed by around 40% (16,000 border
guards, equivalent to 500 million/year). Even with half of this effect, Member States would
have net cost savings of 81 million/year, after the second year of operation of the RTP.
However, since the current number of personnel at the borders might have to be maintained to
manage an expected increase in travel flows, the only conclusion that can be drawn is that the
cost of the RTP ‘would be compensated within a reasonable timeframe in the form of a lower
The Agency for operational management of large-scale IT systems in the area of freedom, security and
justice started its operations on 1 December 2012 and is based in Tallinn, Estonia.
1
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unit price per border check and personnel resources who are able to focus on other tasks
and/or cope with the increasing travel flows’ (IA, p.45).

Relations with third countries
The IA briefly mentions that ‘many non-EU countries such as the US, Canada, Australia and
Singapore have also automated their border control check procedures based on the same type of
technology. The access granted for these programmes is limited and they are established only
for their own citizens or their own citizens and neighbouring country citizens.’(IA, p. 13)
Possible impacts of the proposed RTP on relations with third countries are not discussed in the
IA.

Stakeholder consultation
The Commission refers to its consultation of stakeholders for the 2008 IA and to publishing the
2011 Communication on the various options for ‘smart borders’. This consultation mainly took
the form of expert meetings and the Commission’s presentation of the EES at different
seminars. A formal stakeholder consultation on the different implementation methods
presented in this IA does not seem to have been conducted.
The Commission has consulted the European Data Protection Supervisor (EDPS), inter alia on a
draft of the present IA, who emphasised the need to ensure transparency and legal certainty,
the need to limit the retention period in certain cases and not to allow Member States to store
the data in national files.

Monitoring and evaluation
The IA contains a list of indicators, linked to the specific and operational objectives of the
proposal, which will allow the Commission to monitor and evaluate the functioning of the
proposed RTP.

Commission Impact Assessment Board
The Commission’s Impact Assessment Board (IAB) issued an opinion on 16 March 2012 asking
for improvements. In response to the IAB’s recommendations, DG HOME seems to have better
explained the baseline scenario and better reported the stakeholder opinions throughout the
text of the IA. However, the level of detail required by the IA Board for the cost analysis seems
not to have been provided.

Coherence between the Commission's legislative proposal and IA
The legislative proposal and the IA seem to correspond.

Author: Elke Ballon
Prepared for the Committee on Civil Liberties, Justice and Home Affairs (LIBE)
Completed in September 2013
PE 514.063
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Initial appraisal of a European Commission Impact Assessment

Framework for maritime spatial planning
and integrated coastal management
Impact Assessment (SWD (2013) 65, SWD (2013) 64 (summary)) of a
Commission proposal for a Directive of the European Parliament and of the Council
establishing a framework for maritime spatial planning and integrated coastal
management (COM (2013) 133)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted on 12 March 2013.
Limited space and resource availability in marine regions means that the organisation of
activities in such regions face important challenges in different policy areas, including
environment, fisheries, maritime transport and off-shore energy. (IA, p. 5). Maritime Spatial
Planning (MSP) and Integrated Coastal Zone Management (ICZM) are two complementary
governance tools the purpose of which is to ensure an integrated and comprehensive planning
of maritime uses and management of coastal zones.
MSP is a public process for analysing and planning the spatial and temporal distribution of
human activities in sea areas to achieve economic, environmental and social objectives. The
process includes all sectoral policy decision-makers in a coherent decision-making process on
the most efficient and sustainable use of sea space. In 2008, the Commission published its
‘Roadmap for Maritime Spatial Planning: Achieving Common Principles in the EU’, followed in
2010 by a Communication entitled ‘Maritime Spatial Planning in the EU – Achievements and
future developments’1.
ICZM is a tool for the integrated management of all policy processes affecting the coastal zone,
addressing the land-sea interactions of coastal activities in a coordinated way. The ICZM
Protocol to the Barcelona Convention makes ICZM compulsory for coastal Member States in the
Mediterranean2.
Both MSP and ICZM rely on similar key principles, such as stakeholder involvement,
transparency, the ambition to implement the ecosystem approach and decision-making based
on good data and information. One difference between the two concepts is that MSP focuses
exclusively on the management of human uses of maritime space, and ICZM goes beyond
human uses (IA, p. 9). Another difference is in geographical scope:all marine waters versus
coastal land and waters. In practice, the two concepts have to a large extent been developed
separately.

1
2

COM (2008) 791final, and COM(2010)771final.
Council (2009/89/EC). The Protocol entered into force in March 2011.
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Problem definition

The IA identifies the following problems as requiring EU intervention. Increased demand for
limited maritime space causes conflicts between sea uses (for example traditional activities such
as fisheries and shipping could conflict with wind energy or offshore marine aquaculture). Lack
of coordination has led to inefficient use of sea space, activities being more dispersed and larger
sea areas than necessary being occupied. Human impact on coastal areas is growing and
important aspects (for example coastal erosion or sediment management) are not covered by EU
environmental legislation. The lack of coherent and transparent processes to manage human
uses also leads to unnecessary costs and to a suboptimal exploitation of economic potentials.
Climate change risks are significant in the EU’s coastal areas, but there is no coherent
framework for integrating both mitigation and adaptation measures into the overall planning of
sea of coastal use. The intense and increased use of coastal and maritime areas has led to
degradation of marine and coastal environments.
The underlying causes for the identified problems relate to (i) the lack of coherent and
sustainable planning and allocation by Member States of coastal and sea space to uses,
including insufficient data sharing, (ii) insufficient coherence or linkage between the different
elaboration of the spatial/human sea use management aspects of EU policies and programmes
affecting the sea and coasts, (iii) lack of coherent and sustainable trans-boundary cooperation
across marine regions and sub-regions, and (iv) inadequate involvement of the stakeholders in
formulating and implementing solutions to coastal and maritime problems.
The IA also addresses the question of how the problem would evolve if no action at EU level
was taken. In the absence of further EU MSP and ICZM policies, progress would be slow and
insufficient, and there would be significant divergences between Member States. The significant
benefits of integrated management would not be realised.

Objectives of the legislative proposal
The general objective of the proposal is ‘to ensure a coherent approach to the sustainable
development of the Member States’ uses of marine waters and coastal zones, in accordance with
the ecosystem approach’ (IA, p.35).
Specific objectives are to ensure:
balanced and sustainable territorial development of marine waters and coastal zones;
optimised development of maritime activities and business climate;
better adaptation to risks; and
resource efficient and integrated coastal and maritime development.
These specific objectives are to be achieved through a number of operational objectives.
Annex I to the IA provides a very useful overview table of the links between ‘possible
solutions’, underlying problem causes and the policy options.

Range of options considered
In addition to the ‘no policy change’ option (baseline scenario), which is dealt with in the
problem definition, the IA puts forward a sufficient number of policy options, ranging from
non-binding guidance to legally binding measures ensuring implementation of MSP and ICZM.
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Option 1 – Providing guidance and development of best practices.
Sub-option 1.a would entail the establishment and promotion of non-formalised guidelines on
best practices for maritime planning and coastal management, to be elaborated together with a
group of Member State experts.
Sub-option 1.b would go a step further by incorporating these guidelines in a dedicated Policy
Programme, adding a series of supportive actions that promote and facilitate the
implementation of MSP and ICZM, such as seminars, co-ordination of a platform or network, or
development of a data and information system.
Option 2 – Stimulating integrated maritime planning and coastal management through nonbinding measures.
Sub-option 2.a. would be to stimulate the establishment of a policy framework through a
Council Recommendation to member States adopted in accordance with Article 292 of the EU
Treaty, recommendations including for example the adoption of an integrated governance
structure or provisions on stakeholder involvement.
Sub-option 2.b would mean linking the recommendation as described in sub-option 2.a to a
funding instrument.
Both sub-options would be coupled with a process for the development of best practices.
Option 3 – Obligation to implement integrated maritime planning and coastal management
through a legally binding framework.
Sub-option 3.a would entail establishing a limited number of general binding obligations for the
elaboration of a policy framework, through a framework Directive, coupled with the
development of best practices. Sub-option 3.a is the Commission’s preferred option.
Sub-option 3.b would prescribe in more detail the way a policy framework should be
elaborated, through a Directive.
Sub-option 3.c would set out in detail binding obligations regarding institutional set-up and coordination for MSP and ICZM, which would be directly applicable in Member States, through a
Regulation.
The Commission indicates that the option of integrating MSP and ICZM processes through an
amendment of the different sectoral policy instruments in EU legislation has been discarded,
because of its complexity and time and resource constraints.

Scope of the Impact Assessment
Each of the options and sub-options listed above is assessed for its effectiveness in reaching the
stated policy objectives. The preferred option (framework directive) is expected to achieve
transparency, stakeholder involvement, seamless planning and timely implementation of EU
legislation that depends on sea use management, at the same time limiting the level of EU
interference with Member States’ processes and competences to a minimum.
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Under the heading ‘economic impacts’, the following economic benefits are identified:
lower transaction costs for maritime businesses;
improved certainty and predictability for private investments;
improved certainty in obtaining financing for offshore investments;
improved use of sea space and the best possible coexistence of uses in coastal zones and
marine waters;
improved attractiveness of coastal regions;
reduced co-ordination costs for public authorities;
greater development of innovation and research; and
enhanced and integrated data and information.
Economic costs would be the implementation and administrative costs necessary for the
required institutional set-up, co-ordination mechanisms, decision-making procedures, methods
and tools for stakeholder involvement. The calculations are based on ‘general estimates’ in a
very wide range (see below ‘budgetary and public finance implications’).
Positive environmental impacts are summarized as: (i) the improved use of coastal and maritime
space; (ii) improved biodiversity conservation and environmental quality; and (iii) improved
resilience to risks (relating to the impacts of climate change).
The social impacts taken into account are: (i) improved engagement of population and
stakeholders; (ii) improved amenity and cultural heritage; (iii) increased business opportunities
and jobs; (iv) improvements in maritime safety; and (v) an improved political co-operation
climate.
According to the Commission, although all options would lead to similar kinds of (positive)
impacts, the obligatory implementation of MSP/ICZM processes would provide the best
guarantee for significant beneficial environmental and social impacts.

Quality of data, research and analysis
The Commission has used several external studies1 and linked projects as data sources for this IA.
With the exception of the calculation of implementation and administrative costs, the
assessment of the expected impacts is of a purely qualitative nature, evaluating the options on a
four-point scale, graphically presented with symbols. The method used for calculating the costs
is explained in Annex 6 (IA, p. 72).
The Commission warns that ‘Quantifying costs and benefits has proved to be very difficult as
they are determined by the range of processes, functions and products and services found and
produced in the coastal and maritime area. In addition, the long-term socio-economic benefits of
implementation of MSP and ICZM and the fact that many positive impacts are based on further
discretionary decisions means that they are extremely difficult to be quantified’ (IA, p. 41).
Costs are estimated and are within a very broad range (for example, total start-up costs in the
EU are estimated to range from 40 to 420 million euro). Data used as a basis for these
estimations result from case-studies, projects and questionnaire responses.
1 Available at http://ec.europa.eu/environment/iczm/ia_studies.htm and
http://ec.europa.eu/maritimeaffairs/policy/maritime_spatial_planning/index_en.htm .
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Subsidiarity / proportionality
The proposal is based on Articles 43(2) (common agricultural policy), 100(2) (sea and air
transport), 192(1) (environment) and 194(2) (energy) of the TFEU. The Commission argues that
the added value of EU action in this area lies in the provision of an appropriate framework,
allowing Member States to adopt comprehensive, co-ordinated planning and management
mechanisms, because coastal and marine development processes both have a strong transboundary nature. At the same time, there is no EU involvement in the planning processes as
such, or in determining detailed processes to be set up in Member States, where institutional
systems are very different (IA, p. 33).
The national parliaments of Poland, Sweden, Germany, the Netherlands, Ireland, Romania,
Belgium, Finland and Lithuania have issued reasoned opinions, raising problems with regard to
the subsidiarity principle.

Budgetary or public finance implications
The Commission warns that the costs of the different options are ‘subject to significant
uncertainty’. This is in particular the case for start-up costs, which depend on the number and
nature of support research and pilot projects necessary in the Member States (IA, p. 74).
Under the preferred option, the start-up costs for Member States would range between 18.8 and
148.3 million euro. Operational costs are estimated at between 4.8 and 9.7 million euro. The
Commission argues that costs ‘are likely to be compensated by cost savings in the medium and
long terms through efficiency gains’ (IA, p. 49).

Stakeholder consultation
Between 23 March and 20 May 2011, a web-based public consultation was held, the result of
which appeared to confirm the usefulness of implementing MSP and the benefits and added
value of EU action on ICZM. Stakeholders stressed the need for a strong link between MSP and
ICZM. However, from the public consultation, no clear preference could be derived for either a
legally binding or a non-binding option for MSP in the EU.
The results of the public consultation are reported throughout the text of the IA. The full report
and a more detailed summary of the outcomes are added to the IA in Annexes 9 and 10.

Monitoring and evaluation
The IA contains examples of indicators to be used to monitor the implementation of the
preferred option. It distinguishes between ‘output indicators’, linked to the operational
objectives, ‘result indicators’, linked to the specific objectives, and ‘impact indicators’, linked to
the general objective.
The Commission states that it intends to impose on Member States ‘only ‘light’ monitoring
measures which are in line with achieving the optimal mix between administrative burden and
regulatory effectiveness’ (IA, p. 11).

Commission Impact Assessment Board
The Commission’s IA Board issues a first, very critical opinion of this IA on 16 December 2011,
in which it asked the originating services, DG ENV and DG MARE, to resubmit a modified

56

draft. In a second opinion of 30 April 2012, the IA Board asked further improvements. As a
result, DG ENV and DG MARE seem to have better explained the expected synergies resulting
from integrating/combining the MSP and ICZM policy tools within one legislative instrument,
and have more illustratively portrayed the measures Member States will be expected to
implement. However, the IA Board’s request to strengthen the impact analysis, by providing
greater detail on the underlying evidence, assumptions made and methodologies used, and to
distinguish more clearly between economic, social and environmental impacts for each policy
option, seems to have been followed up only partially.

Coherence between the Commission's legislative proposal and IA
The legislative proposal seems to be coherent with the IA.

Author: Elke Ballon
Prepared for the Committee on Transport and Tourism (TRAN)
Completed in September 2013
PE 514.064
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Initial appraisal of a European Commission Impact Assessment

Air passenger rights
(revision)
Impact Assessment (SWD (2013) 62, SWD (2013) 63 (summary)) of a
Commission proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EC) No 261/2004 establishing common rules on compensation
and assistance to passengers in the event of denied boarding and of cancellation or
long delays of flights and Regulation (EC) No 2027/97 on air carrier liability in respect
of the carriage of passengers and their baggage by air (COM (2013) 130)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted on 13 March 2013.
In order to limit any potential negative impact from the liberalisation of the European air
transport market on service quality, accompanying measures have been taken at EU level to
protect air passengers. Regulation 261/2004 (‘the Regulation’) introduced new rules on
compensation and assistance in the event of denied boarding, short-notice cancellation, long
delay and involuntary downgrading. Depending on the circumstances of travel disruption, the
Regulation requires air carriers to provide passengers with assistance (meals, refreshments,
telephone calls and hotel accommodation), offer re-routing and refunds, pay flat-rate
compensation, and pro-actively inform passengers about their rights. The air carrier is not
obliged to pay financial compensation if it can prove that the cancellation or delay was caused
by ‘extraordinary circumstances’, although obligations of care and assistance are still upheld in
these circumstances.
Regulation 2027/97, which translates the Montreal Convention into EU law, contains provisions
with regard to compensation of individual damage where baggage has been mishandled.
A Commission Communication of 11 April 20111 reported on the difficulties that passenger still
encounter in seeking to enforce their rights on the basis of the Regulation and on varying
interpretation of its provisions, due to grey areas and gaps in the current text, and non-uniform
enforcement across Member States.
The Regulation has also been interpreted in case law of the European Court of Justice. The
Commission explicitly refers to the Sturgeon case2 in the IA on the current proposal, not in the

COM(2011)174 final.
Joined cases C-402/07 and C-432/07. The Court held that a long delay of at least three hours at arrival
entitles passengers to the same compensation as in the case of a flight cancellation.
1
2
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least because of the European Parliament’s request that the effects of this judgment be examined
in the context of a revision of the Regulation1.

Problem definition
The IA identifies the main problem requiring EU intervention as the fact that ‘very often air
passengers do not enjoy the rights to which they are entitled in case their travel plans are
disrupted, i.e. in instances of denied boarding, long delays, cancellations or mishandled
baggage’. (IA, p. 12).
The underlying causes for the observed lack of compliance with the legislation in force relate
firstly to insufficient effective and uniform enforcement across Europe. The legislation has grey
areas and key aspects of the Regulation (for example, the notion of ‘extraordinary
circumstances’, leading to exemption of payment of compensation) are difficult to interpret.
Moreover, the enforcement policy varies in terms of effectiveness across Member States and no
formal coordination procedure exists between national enforcement bodies. Individual means
of redress for passengers are limited and the complaint-handling process can be complex. All
these difficulties result in a low ‘claim rate’. Airlines indicate that only between 5 and 10 per
cent of passengers entitles to compensation do actually claim it (IA, p. 16). The complexity of
the legislation is further illustrated by the very high number of passenger enquiries received by
the Commission’s Europe Direct Contact Centre.
The second underlying cause for the poor compliance with the Regulation lies, according to the
Commission, in a strongly disincentivising effect of certain costs following from the obligations
imposed by the Regulation. Airlines would not be able to bear the price in costs and risks of
assistance/care and compensation in case of extraordinary events of long duration, which are
beyond the airlines’ control, and for certain small-scale operations. Airlines are also liable for
care and compensation where disruptions are due to third parties, but the latter do not enjoy
economic incentives to take measures to reduce the frequency and/or the severity of such
disruptions.
The IA also addresses the question of how the problem would evolve if no action at EU level
was taken. Overall, it is not expected that, over time, airlines will receive greater incentives to
comply with the air passenger rights regulation. Only for out-of-court means for individual
redress are some improvements expected from the implementation of Directive 2013/11/EU on
consumer alternative dispute resolution (ADR) and of Regulation (EU) No 524/2013 on
consumer online dispute resolution (ODR), both adopted on 13 June 2013.

Objectives of the legislative proposal
The general objective of the proposal is ‘to promote the interest of air passengers by ensuring
that air carriers comply with a high level of air passenger protection during travel disruptions,
while ensuring that air carriers operate under harmonised conditions in a liberalised market.’
Specific objectives are:
EP Resolution on the functioning and application of established rights of people travelling by air, 29
March 2012, 2011/2150 (INI). The EP asks the Commission to clarify the passengers’ rights, in particular
the notion of ‘extraordinary circumstances’ and the rules governing the provision of assistance and the
right to redress and compensation.
1
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to ensure effective and consistent enforcement of passenger rights across the EU by (1)
clarifying definitions and key principles underlying passenger rights and simplifying
the rights, by (2) ensuring an effective and consistent sanctioning policy, and by (3)
ensuring effective complaint-handling processes and means of redress for passengers;
to reduce the disincentivising effects on airlines of certain costs of the Regulation by (1)
ensuring that airlines obligations with regard to passenger rights cover risks that are
limited in time and/or in size, by (2) ensuring that financial compensation in certain
situations does not translate into decisive disincentives for compliance, and by (3)
ensuring that third parties are incentivised to address the causes of the travel
disruptions for which they are responsible.

These specific objectives are to be achieved through a number of operational objectives.
The IA contains a table, illustrating clearly the correspondence between the policy objectives
and the described problems (p. 25).

Range of options considered
The Commission provides a long list of possible policy measures (with a detailed description in
Annex 10 at p. 106), selected after ‘initial screening’. It packages the measures into four policy
options – apart from the ‘no policy change’ option, discussed in the chapter on the definition of
the problem.
Option 1 – Moderate change of enforcement, with a focus on economic incentives.
Under this option, enforcement would be better coordinated, mainly through a better stream of
information between the national enforcement bodies (NEBs) and the Commission. Some of the
obligations with regard to care (refreshments, meals, accommodation) would be replaced by an
obligation on airlines to propose optional insurance for passengers at the moment of booking.
Rerouting obligations and compensation are left to airlines.
Option 2 – Balancing a stronger enforcement policy with economic incentives.
This would entail a stronger coordination of NEBs with a central and formal coordinating role
for the Commission. Care and assistance obligations would be reinforced, while the global
amount of financial compensation to be paid would be limited in order to compensate airlines
for the higher ‘care’ costs. The Commission has proposed two variants for this limitation of the
compensation.
Under Variant 2.a., the time threshold after which the passenger has the right to
compensation in case of delays is increased from three hours to at least five. Further
sub-variants are possible, for example taking a different delay threshold depending on
the flight distance.
Under Variant 2.b, the scope of the exemption for ‘extraordinary circumstances’ is
extended to include most technical faults.
Sub-option (Variant) 2a is the Commission’s preferred policy option.
Option 3 – Focus on a stronger enforcement policy1.
The focus of this option is entirely on stronger enforcement and on clarification of existing
passenger rights. Air carriers would have to designate a responsible person for each airport

1

This policy option is stated to include some elements of the EP Resolution of 29 March 2012.
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who would have the power to take decisions with regard to care and compensation. An
industry fund would be introduced to ensure continued care is case of mass disruptions.
Option 4 – Centralised enforcement.
This option would entail a powerful and centralised enforcement policy, led by a central EU
enforcement body, combined with an obligation of rerouting in case of long delays. Like under
option 3, an industry fund would be set up for cases of mass disruption.
The Commission indicates that it has discarded three other possible options: (1) a repeal of the
Regulation; (2) the introduction of an industry fund that would take charge of all expenses
linked to care and compensation; and (3) a stricter implementation of the existing, unchanged
Regulation coupled with guidance material and voluntary commitments from industry and
enforcement bodies.

Scope of the Impact Assessment
The Commission states that the core impacts of the initiative are economic and social impacts,
and that environmental impacts are indirect and almost negligible.
Economic impacts are defined in this case as impacts on the following: enforcement, compliance
costs, the functioning of the internal market and competition, competitiveness of EU airlines,
administrative costs and burdens and cost for public authorities.
The impact on the competitiveness of EU airlines is dealt with separately in Annex 6 to the IA,
relating to both competition of air transport with other modes and competition with non-EU
airlines. The conclusion is that, for both aspects, the impact of the proposed option would be
very low.
Social impacts are first the impact on passengers / consumers. All options would provide for
better enforcement of passenger rights, and for a clarification and strengthening of rights in
many instances. The IA discusses in detail the advantages and disadvantages of each policy
option for passengers. Effects on employment would be limited, although there could be an
indirect effect, via the impact that changing costs can have on airfares and hence on demand for
air services.
The IA also examines briefly the impact of the preferred option on fundamental rights, in
particular Articles 38 (consumer protection) and 26 (integration of persons with disabilities) of
the Charter on Fundamental Rights.
The Commission emphasises that the proposed Regulation needs to be coherent with other EU
legislation, such as the Package Travel Directive 90/314 (currently under revision as well), the
Unfair Contract Terms Directive 93/13/EEC, and the new legislation on ADR (Directive
2013/11/EU) and ODR (Regulation (EU) No 524/2013), but it does not go into detail on this
point.

Quality of data, research and analysis
The IA relies heavily on an evaluation of the existing Regulation by the external consultant
Steer Davies Gleave, and on a 2012 study by the same consultant, analysing the current market
situation and problems and assessing quantitatively the impacts of the policy measures.
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The assumptions underlying the baseline scenario and costs calculations, as well as the model
used are explained in Annexes 8a and 8b to the IA. Sensitivity tests are undertaken where
necessary, notably to take account of different claim rates (see Annex 9, p. 101 and Annex 14).
Administrative burdens are calculated using the Standard Cost Model (Annex 12, p. 138).
In general, the methodology for this IA is clearly and transparently explained and seems
correct.

Subsidiarity
The proposal is based on Article 100(2) TFEU, giving the EU the power to lay down
appropriate provisions for air transport. The Commission states that no Member State alone can
efficiently act to protect consumers in this area, and that the EU level seems to be the
appropriate level to address the identified problems.
No national parliament of a Member State has issued a reasoned opinion raising problems in
respect of subsidiarity.

Budgetary or public finance implications
The Regulation requires Member States to establish national enforcement bodies (NEB) to
ensure the correct application of the Regulation. A number of policy measures (contained in all
options) entail new administrative costs for NEBs, such as annual reporting to the Commission
checking airlines’ policies with regard to baggage and procedures and contingency plans, in
total for a Net Present Value (NPV) of about 2 million euro over the period 2015-2025.
The Commission indicates that there could be compensating factors that may reduce costs for
NEBs, such as a reduction in the number of complaints, but that these reductions cannot be
calculated.

Stakeholder consultation
With regard to a possible revision of Regulation 261/2004, a public consultation was carried out
between 19 December 2011 and 11 March 2012. For more detailed information on the outcome
of this consultation, the Commission refers to its website1.
Following a recommendation of the Commission’s IA Board, the point of view of different
stakeholders (airlines, NEBs, consumer organisations, …) are reflected throughout the IA.

Monitoring and evaluation
The IA lists a number of parameters on which the national enforcement bodies must provide
information, with a view to monitoring the level of compliance with the revised Regulation and
the consistency of national enforcement policies.

1

http://ec.europa.eu/transport/passengers/consultations/2012-03-11-apr_en.htm
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Commission Impact Assessment Board
The Commission’s IA Board (IAB) issued its opinion on an earlier draft IA on 21 September
2012. In response to the IAB’s recommendations, DG MOVE seems to have better explained the
baseline scenario and better reported the stakeholder opinions throughout the text of the IA. It
also added clarification on the calculation of the expected costs and benefits of the proposal.

Coherence between the Commission's legislative proposal and IA
The legislative proposal seems to be coherent with the IA.

Author: Elke Ballon
Prepared for the Committee on Transport and Tourism (TRAN)
Completed in September 2013
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Initial appraisal of a European Commission Impact Assessment

Modernisation of trade defence instruments
Impact Assessment (SWD (2013) 105, SWD (2013) 106 (summary)) for a Commission
Proposal for a Regulation of the European Parliament and of the Council amending
Council Regulation (EC) n° 1225/2009 on protection against dumped imports from
countries not members of the European Community and Council Regulation (EC) n°
597/2009 on protection against subsidised imports from countries not members of the
European Community (COM (2013) 192 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, which was submitted on
10 April 2013and which aims at modernising the EU’s trade defence policy in order to respond
to the new challenges in the international trade environment.
The EU's trade defence system is based on the rules of the World Trade Organization (WTO)
which allow WTO Members to address unfair trade practices by exporting countries and to
attempt to restore a level playing field. Article VI of 1994 GATT and the WTO Anti-Dumping
and Anti-Subsidy Agreements give WTO members the possibility to adopt trade defence
measures, provided that certain well-defined conditions are met. Anti-dumping, the most
frequently used trade defence instrument (TDI) -the others are the anti-subsidy and safeguard
instruments- addresses imports of a product from a non-EU country, sold at prices lower than
the normal value, if they are injuring or threaten to injure the EU industry concerned. The antisubsidy instrument deals with subsidised imports. The safeguard instrument is the third and
most restrictive TDI, dealing with emergency situations1. It is not at issue in this initiative
because the criteria and procedure governing its use are different from the other two
instruments and because the EU has very rarely used it. This proposal only concerns
amendments to Regulation (EC) No 1225/2009 the basic anti-dumping regulation and
Regulation (EC) No 597/2009 the basic anti-subsidy regulation.
In addition to the WTO minimum requirements for the application of TDIs, the EU framework
contains extra elements known as 'WTO plus', namely the ‘lesser duty rule’, which allows
imposing duties that are lower than the actual dumping or subsidy margin, and the ‘Union
interest test’, which ensures that the interests of all economic operators in the EU (producers,
importers, users of the imported product and consumers) are examined before measures are
imposed.
The EU's current TDIs (in the form of separate anti-dumping, anti-subsidy and safeguard basic
regulations) were enacted in December 1994 in the course of the implementation of the results
of the Uruguay round of multilateral trade negotiations. Since then, the only significant
legislative change was that adopted in 2004 when the decision-making process in the Council
Safeguards are intended for situations in which an EU industry is affected by an unforeseen, sharp and
sudden increase of imports.
1
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was changed (requiring a simple majority to reject a Commission proposal, instead of simple
majority in favour).
In 2006/2007, a reform exercise was launched in the form of a Green Paper, but this led to no
results, due to a lack of convergence among stakeholders. However, due to new challenges in
the international trade environment and in light of the conclusions of an evaluation study into
the functioning of the EU’s TDIs, which revealed that certain improvements have become
necessary, the Commission launched the present initiative in October 2011, in order to improve
the effectiveness and efficiency of the EU’s trade defence system.
The aim of the initiative is to improve the instruments for the benefit of all stakeholders
concerned without changing the underlying balance between importing and producing
interests and without changing the basic principles of the EU's TDIs.

Identification of the issue at stake
On the basis of the Commission services’ own experience with TDIs, the results of the
evaluation study and a public consultation, a number of problems that affect both the efficiency
and the effectiveness of the EU’s existing trade defence (TD) framework were identified.
As regards efficiency: The problems identified relate to transparency and predictability
issues,which stem from the lack of disclosure about the investigation prior to the Commission’s
decision on whether or not to impose provisional anti-dumping or anti-subsidy duties, and
from the opacity of the work of the anti-dumping and anti-subsidy committees. Other
transparency concerns relate to more technical issues such as the choice by the Commission of
the analogue country1, the calculation of the margin of injury, the Union interest analysis, the
methodology used in expiry reviews2, and refund procedures3.
As regards effectiveness: the problems identified concern:
- the risk of retaliation against users of TDIs and the related risk of non-cooperation of
companies in trade defence investigations, since no obligation to cooperate currently exists
in the basic regulations;
- circumvention practices (for example, slight modification of the products or their
misclassification in order not to pay the duty) which, according to the Commission, are not
sufficiently deterred in the current system, and trade distortive subsidisation and raw
material distortions in third countries. The IA indicates that the current EU TD system does
not provide any means of dissuading third-country governments from providing such
subsidies to their companies and that the ‘lesser duty rule’ applied by the EU amplifies the
problem;

When the exporting country is considered to be either a non-market economy or an economy in
transition, information from an analogue country is normally used to establish normal value. The choice of
analogue country can have a direct effect on the level of the final duty imposed. IA, p. 8.
2 “Expiry reviews are investigations conducted at the end of the five year period of trade defence measures
upon request of the industry, in order to examine whether measures should be renewed for another five
years”, IA, p. 11.
3 Under the basic regulations, importers may claim a refund of all or part of the duties paid if certain
conditions are met. It is claimed that commission services provide insufficient information to importers
about how and when to apply for a refund of duties. In addition, decisions regarding refund applications
are currently not published in the Official Journal and refund claims are not sufficiently streamlined.
1
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the poor quality of the submissions of interested parties in trade defence investigations,
which results from the limited time allowed for replying to the relevant questionnaires and
to their complexity, and the low level of participation of EU importers and downstream
users/consumers in TD investigations;
the difficulties for SMEs to access trade defence procedures because of their cost and
complexity;
the impossibility under the current rules to modify the level of the duty imposed
following an expiry review1;
the reimbursement of duties collected during the review period, when the review
investigation shows that the duty should be repealed2;
the unjustified benefit from trade defence measures for EU industry involved in
anticompetitive behaviour;
the inadequate consideration of global value chains: ‘Current legislation (in line with WTO
law) defines as Union industry only companies that physically produce in the EU, depriving
the final stage importers of their label of ‘domestic ‘union’ producer’’3;
the time taken from the onset of injury to imposition of measures: according to the IA,
among peer countries which use TDIs, the EU takes the longest time to impose provisional
measures.
the duration of TDI measures: measures normally remain in force for five years but may be
prolonged following an expiry review for another five years. There is no limitation on the
number of expiry reviews and hence there is no limit to the overall duration of TD measures.
the review of certain provisions in the basic regulations, in order to put them in line with
WTO dispute settlement rulings and ECJ jurisprudence.

Four other problems are also mentioned in the IA, but the Commission indicates that these will
not be pursued further under this initiative, giving explanations for that choice. These problems
are: that uncertainty about whether TD measures will expire is considered to be prolonged
unnecessarily, because of the non-publication of the application for the initiation of an expiry
review; that non-confidential versions of TD complaints and submissions provide sub-optimal
information; that interests of workforce, and EU employment, can be poorly protected in cases
where management chooses not to file an anti-dumping or anti-subsidy complaint (possibility
for trade-unions to file a complaint) and that some stakeholders claim that the EU’s duty
collection system provides insufficient disincentives against dumping or subsidization of
exports to the EU.
The IA includes clear explanations as to the functioning of the TDIs and the specific features of
the EU system as compared to the WTO minimum requirements. A flow chart of a typical antidumping investigation is included in Annex II and quantitative statistics on the number of antidumping and anti-subsidy investigations at EU and WTO level, and by sector are included in
Annex I.

Under the current rules, as a result of the expiry review initiated at the end of the normal five year
duration of trade defence measures, measures can either be maintained at the same level or repealed, but
not modified. Expiry reviews do not therefore always fully take into account market developments that
have occurred after the imposition of definitive measures in the original investigation, and this is
particularly true in the case of a second or third expiry review where ten or more years will have lapsed
since the original investigation.
2 The current rules do not foresee the reimbursement of the duties collected during the review period, even
if it is decided that the measures should be repealed, a situation which importers in particular find unfair.
3 Summary of the IA, p. 4.
1
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However, the IA does not appear to contain examples of how the WTO plus features of the EU
system (the ‛lesser duty rule’ and the ‛union interest test’) are implemented in practice, and the
procedural explanations given are very general and do not ‛speak’ to a non-specialist. Also, the
problems identified as to the effectiveness and efficiency of the current system could be better
evidenced and no distinction seems to be drawn between actual problems identified by the
Commission in its day to day use of TDIs and concerns raised by specific stakeholders. In this
respect, clearer indications on the importance and magnitude of the identified problems should
have been given, in particular in light of the conclusions of the evaluation study, which
indicates that ‛the evidence assembled in this study suggests that the protection given by EU
TDI is on the whole effective and reasonably well calibrated, although the protection is
moderately greater than what would be required to offset injury, even with the application of
the lesser duty rule’1. The views of the Member States and relevant stakeholders on the
identified problems could also have been better expressed.
The problem definition section does not include a baseline scenario describing how the
situation would evolve without further action at EU level. However the ‘no change’ option is
among the options assessed in the IA.

Objectives of the legislative proposal
In line respectively with the provisions of the Treaty on the Functioning of the European Union,
the 2020 strategy of which trade is a core component, and the objectives of EU TD policy, the
general objectives of the proposal are threefold:
a) to contribute to free and fair trade in the world;
b) to contribute to economic growth, consumer benefits and labour effects;
c) to restore fair trading conditions.
The specific objectives derived from these are as follows:
a) to create a trading environment in which EU industries (and by implication their
workers) are able to compete on the basis of their genuine competitive advantages and
make sure that they can make full use of the instruments legally at their disposal to
restore a level playing field;
b) to allow users and consumers to benefit from imports based on the genuine competitive
advantages of foreign suppliers;
c) to increase confidence and awareness in the EU's TDI system among all stakeholders,
including among small and medium enterprises;
d) to improve the level of cooperation of all stakeholders concerned in TDI proceedings;
e) to preserve the existing balance of interests between producing and importing interests.
These are further translated into a number of detailed operational objectives:
a)
b)
c)
d)
e)
f)
1
2

to increase transparency and predictability;
to prevent retaliation;
to ensure effectiveness and enforcement;
to facilitate cooperation;
to optimise review practice;
to increase legal certainty (codification)2.

IA, p. 61.
IA summary, p. 4-5.
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Range of options considered
Three policy options were considered by the Commission. No information is provided in the IA
as to whether other options were discarded at an early stage. It would appear from Annex VI of
the IA, which contains the draft minutes of the last meeting of the Impact Assessment Steering
Group, that a fourth option was originally examined, but no trace of that fourth option can be
found in the published IA.
Option 1 (baseline): no changes to the existing situation:. ‛Taking no action would mean
maintaining the existing balance of interests between the various stakeholder groups and the
strengths and weaknesses of the existing framework exactly as they are now’1. According to the
Commission, this policy option would leave the identified problems unresolved and therefore
must be considered ‛as a purely analytical construct’ 2.
Option 2: specific interventions for each individual problem identified with alternative
solutions in a limited number of cases
Option 3: a package of precisely those specific interventions examined under option 2 with an
overall positive impact and which do not change the balance between producing and importing
interests:
This option includes among other things: a proposed pre-disclosure to interested parties around
three weeks before the imposition of provisional measures; an advance notice of the nonimposition of measures; the ‛three weeks shipping clause’ (grace period when duties are not
imposed, the alternative examined under option 2 being a six weeks shipping clause); the
publication of guidelines on specific key concepts (union interest test, the choice of the analogue
country, the calculation of the injury margin and expiry reviews); ex-officio initiations in order
to combat threats of retaliation and a related obligation to cooperate in ex-officio investigations
(an alternative under option 2 was an obligation to cooperate with sanctions in case of noncooperation), ex-officio investigations in cases of circumvention; inapplicability of the lesser
duty rule in cases of structural raw material distortions or subsidisation; an extension of the
time-limits for parties to reply to questionnaires, the simplification of refund procedures; the
reimbursement of duties in expiry reviews leading to a repeal of measures; and the
improvement of the SME heldpesk.
The following options which were examined under option 2 were not retained under option 3:
taking into account of the interests of EU producers who have outsourced production 3,
introducing a limit on the duration of measures; and lowering the standards for initiations as
well as for the conduct of investigations in order to impose measures earlier.
Option 3 is the Commission’s preferred option.
The Commission explains that ’a package including all individual interventions would
significantly change the underlying principles of the EU’s current TDIs and also change the
balance between producing and importing interests and is therefore not analysed further’4.
IA, p. 26.
IA, p. 26.
3 The Commission indicates in that respect that “changing the current definition of the Union industry by
including producers who have outsourced production was one of the main issues, besides changing the
scope of the Union interest test that led to the failure of the green paper exercise in 2007”, IA, p. 18.
4 IA, footnote 39, p. 26.
1
2
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Scope of the Impact Assessment
The IA includes a detailed assessment of the impacts of each specific intervention proposed as
well as of the baseline scenario. The Commission indicates that the assessment ’is based to a
large extent on Commission services’ own analysis and practical experience, on the results of
the public consultation of stakeholders, and on the independent evaluation study’1.
The Commission explains that the overall economic impact of any of the options, as compared
to the total economic activity in the EU, is very limited (trade defence measures affecting only a
small share of imports) and that the impact of any of the options on overall trade flows would
only be marginal. Social and environmental impacts are also considered to be very small.
Consequently, the analysis of impacts focuses on the impact that the interventions examined
would have for the stakeholders concerned and in particular on EU producers and importers.
The impact on consumers is not discussed and the impact on SMEs is only briefly mentioned
under the proposal, specifically in relation to the reinforcement of the SME helpdesk. The
impact of the other interventions on SMEs is not assessed, the Commission indicating only that
’SMEs will also benefit from many other proposals, e.g. longer time limits for users or
facilitating refund procedures’2.
The impact of the various proposals is examined individually under option 2 and then as a
package under option 3. Options are then compared in terms of their effectiveness in meeting
the policy objectives. The Commission indicates in that respect that ’since it lacks coherence,
option 2 would not make a significant contribution to achieving the general objectives and that
the individual approach also bears the risk of creating imbalance between producing and
importing interests’, while the preferred option, option 3, ’responds to all the specific objectives
and makes a significant contribution to achieving all the general objectives’3.
The assessment of impacts is mostly of a qualitative nature. The Commission Impact
Assessment Board (IAB) requested in its opinion that the IA provide greater quantitative
indication of the magnitude of the expected impacts (including on administrative burdens,
length of procedures and trade in the affected sectors). This recommendation appears not to
have been followed. For example, the Commission indicates that the reimbursement of duties
collected during expiry reviews in case of termination of the duty ‛represents a significant
increase of administrative burden for the national custom authorities’4 but this increase is not
quantified. The IA also mentions that while the overall economic impact of this initiative would
be small, “the economic impact of option 3 for a specific sector or industry concerned may be
significant. It would have some impact on trade flows, on consumer benefits and also on
labour”. However, these impacts are not quantified.

Subsidiarity implications
The proposal is based on Article 207 TFEU which states that ‛measures to protect trade such as
those to be taken in the event of dumping or subsidies’ shall be based on the uniform principles
of the Common Commercial Policy. Since the Common Commercial Policy is an exclusive

IA, p. 30.
IA, p. 38.
3 IA summary, p. 6.
4 IA, p. 38.
1
2

69

competence of the EU, under Article 3.1 (e) TFEU, the subsidiarity principle does not apply to
the present initiative.

Budgetary or public finance implications
The proposal has implications for the Union budget: the non-application of the ‘lesser duty rule’
in cases of structural raw material distortions or subsidisation will in some cases lead to higher
duty levels and is thus revenue enhancing, while the reimbursement of duties collected during
an expiry review in case of termination of the measures represents an expense for the Union
budget. In both cases, the Commission says that quantification is difficult, since any revenue or
expense depends on the circumstances of each case1.

Stakeholder consultation
A public consultation on the modernisation of TDIs was undertaken from 3 April to 3 July 2012,
the results of which are detailed in Annex V of the IA. 310 replies were received from a wide
range of respondents (business associations at European and national levels, European
industry, importers, governmental authorities etc). There was a very strong predominance of
Union producers (almost 70 per cent of the replies against 10 per cent for importers). The
Commission indicates that ‛nevertheless the replies from importers’ associations represent a
very high number of importing companies’2.
In addition to the public consultation, the Commission also organised a conference on the
modernisation of TDIs in May 2012, which gathered around 200 stakeholders. The Commission
says that Member States were kept regularly informed through interventions in the Council
working party on trade questions and the Council’s Trade Policy Committee and that DG Trade
participated in several conferences organised at national level.
The IAB requested that the report make better use of the results of the public consultation,
taking into account the contrasting interests of the different stakeholders involved and the
sharp differences in the number of responses from different stakeholder groups. In light of the
above, it recommended in particular that the report should avoid drawing conclusions on the
basis of the overall share of respondents favouring or opposing a measure and called for the use
of more disaggregated data. Nevertheless, the choice of the preferred measures still appears to
rely heavily on the responses to the public consultation and the Commission does not seem to
have made use of more disaggregated data.

Quality of data, research and analysis
The evidence underpinning this IA largely relies on the Commission’s experience with TDIs, on
the evaluation report prepared by outside consultants (BKP Development Research&Consulting
GmbH) on the performance, methods, use and effectiveness of the EU TD system, and on the
results of the public consultation.
The IA makes a clear and detailed presentation of the policy context and of the specific features
of the EU TD system, complementing it with a considerable amount of quantitative statistics on
TDI application and use. However, it makes a rather unconvincing presentation of the
1
2

Proposal, p. 4.
IA, p. 6.
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identified problems and does not substantiate them with enough concrete evidence and/or case
studies. The magnitude of the problems remains unclear and the opinions of the different
stakeholders on the identified problems and options could have been better reflected. The views
of the Member States actually appear to be completely absent from the IA. A quantification of
the magnitude of the expected impacts on administrative burdens, length of procedures and
trade in the affected sectors is also lacking.

Commission’s Impact Assessment Board
The Commission's Impact Assessment Board (IAB) delivered its opinion on the draft IA on 5
December 2012, in which it asked DG Trade to provide more information on the overall policy
context of the proposal; to substantiate the problem definition and better present it; to modify
the design of the options and improve their presentation, notably by including alternative
options to address individual problems; to better assess and compare impacts, notably by
providing greater quantitative indication on the magnitude of the expected impacts and by
being more explicit on the advantages and disadvantages of the measures for all stakeholders
concerned including consumers and SMEs; to better utilise stakeholder views and to add
several annexes relating among others to the result of the evaluation and illustrating current
TDI procedures.
While many of these recommendations have been addressed, the IA still contains some
weaknesses regarding the problem definition, quantification, the impact of the measures on
consumers and SMEs or the use of stakeholder views.

Coherence between the Commission's legislative proposal and IA
The IA and the Commission proposal appear to correspond for all measures except the ’predisclosure’ and ’shipping clause’, where the proposal uses in both cases a two-week framework
instead of a three-week framework in the IA.

Author: Alexia Maniaki-Griva
Prepared for the Committee on International Trade (INTA)
Completed in October 2013
PE 514.069
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Initial appraisal of a European Commission Impact Assessment

Electronic invoicing in public procurement
Impact Assessment (SWD (2013) 223, SWD (2013) 222 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on electronic
invoicing in public procurement (COM (2013) 449)

Synopsis
This note seeks to provide an initial analysis of the European Commission's Impact Assessment
(IA) accompanying the above proposal, which was submitted by the Commission in June 2013.
Once the proposal enters into force, the Commission would request the relevant European
standardisation organisation (CEN - the Committee for European Standardization) to draw up a
European standard for electronic invoicing, which market operators would be free to adopt and
contracting authorities would be obliged to accept.
This is an Impact Assessment of generally good quality, which complies with Commission's
stated standards. However, the IA does not analyse in depth some elements, including ‘the
semantic data model of the core invoice‘, which arguably is an essential component of the
proposal. This note ends with suggestions for follow-up for the Parliament's IMCO Committee
and other relevant committees.
In a Resolution adopted in April 2012, the EP welcomed ‘the eInvoicing Initiative, which aims
to make eInvoicing the predominant method of invoicing in the EU by 2020‘; and called for
eInvoicing ‘to be made mandatory for all public procurement by 2016‘1.

Identification of the issue at stake
The IA clearly identifies the problem in need of possible EU action: there are several proprietary
e-invoicing standards across the EU, but they are not interoperable. This means that different
business systems cannot consistently present and process electronic invoicing information. As a
result of these national ‘e-invoicing islands‘, firms willing to issue invoices to another Member
State face complexity, legal uncertainty and higher costs. Companies may ultimately refrain
from doing business across the national borders, reducing competition and impairing the
functioning of the Single market.
This problem is placed into a wider context. According to the evidence presented by the
Commission, national solutions to the problem have exacerbated the lack of inter-operability.
However, this initiative does not aim to deal with legitimate national intervention directly, but
rather indirectly, by trying to provide a solution to the lack of inter-operability.
It is worth recalling some key facts and data provided in the IA.
- The initiative covers high-value procurement only (i.e. contracts falling above certain
monetary thresholds), as provided in three Public Procurement Directives. This includes
utilities markets and security procurement. Low value contracts and, inter alia, contracts
requiring special security measures, secret contracts or service concessions are excluded.
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- Public procurement in the scope of the proposal accounts for approximately 3.7 per cent of
EU GDP. This is roughly 1/5 of the total public expenditure covered by the Directives,
which amounts to 19.7 per cent of EU GDP.
- Direct cross-border procurement - i.e. contracts awarded to firms from another Member
State - accounts for 1.6 per cent of contract awards or 3.5 per cent of their total value (200609 data).
- Indirect cross-border procurement - i.e. firms bidding through affiliates or subsidiaries - is
larger and accounts for 11.4 per cent of awards and 13.4 per cent by value (2006-09 data).
The IA provides evidence and data for the problem at stake, as well as some details regarding
existing national e-invoicing standards. The size of cross-border procurement is relatively
limited. However, the IA argues that this low level is due to the existing barriers, including on
e-invoicing.

Objectives of the legislative proposal
The objectives of the Commission's proposal correspond to the problems identified. At an
operational level, the objective is to ‘[c]reate conditions for the emergence of (a) technical
solution(s) for e-invoicing in public procurement which would ensure cross-border
interoperability‘. This, in turn, would contribute to achieving the specific objectives, i.e. reducing
complexity, improving clarity and legal certainty, and lowering operating costs for economic
operators. The primary, more general objective, is ‘to improve the functioning of the Internal
Market by introducing mechanisms that would diminish market access barriers in cross-border
public procurement‘.

Range of options considered
The IA identifies the main options for addressing the problem, within the boundaries of the
problem definition above. The options considered take into account some variables, notably:
- the need to propose an EU standard and its relationship with national standards;
- the optional nature of the EU standard for firms;
- the obligation for contracting authorities to accept the EU standard.
As a result, five options are analysed. The preferred option following the Commission analysis,
the fourth option, is quoted verbatim.

1

1.

No new EU action.

2.

Free-choice approach: the acceptance of e-invoices in the European standard would be
left at the discretion of each Member State and/or contracting authority.

3.

Selective conversion to e-invoicing: only Member States mandating e-invoicing in
public procurement would be required to accept the new European standard.

4.

‘Obligatory acceptance: the EU would propose a European einvoicing standard to the
market; the acceptance of invoices submitted in this standard would be obligatory for
all contacting authorities; exchanging e-invoices in other standards would still be
allowed if both parties of the transaction so agree.‘ (IA, p. 33)

2011/2178(INI).
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5.

Full harmonisation: the EU standard would become the only one. Other standards
would not be allowed. Standardisation would also address the syntax, i.e. the machinereadable format used to represent the data elements. This would go some way toward
the ‘complete elimination of the need for human intervention during the entire
invoicing process‘, which ‘would be the key to maximising the returns on an
investment in e-invoicing‘ (IA, p. 67). This initiative does not pursue these objectives.

It is worth noting that, according to the definition of the preferred option 4 above, once the EU
standard enters into force, other national standards would still be allowed. However, the CEN
standardisation process, summarised in the Annexes to the IA, mentions an obligation for
member countries to withdraw conflicting national standards: ‘After its publication, a European
Standard must be given the status of national standard in all CEN member countries, which
also have the obligation to withdraw any national standards that would conflict with it.‘
(Annexes, p. 77)

Coherence between the Commission's legislative proposal and IA
The IA is rather reticent about some essential elements of the proposed initiative, arguing that
‘[t]he exact scope of the [European Standard] should be left to the relevant European
Standardisation organisation‘, i.e. - as it is clarified elsewhere in the IA - CEN. The CEN
standardisation process has some features in common with Commission procedures, such as
openness, transparency and consultation (Annexes to the IA, pp. 76-77), which will prove
useful.
The ‘core electronic invoice‘ (Commission proposal, Article 2), is not mentioned explicitly in the
IA. This concept was partly clarified by a useful document which the Commission provided to
the EP Rapporteur. According to this document, an e-invoice is made up of:
- the ‘core electronic invoice ‘, comprising: a common section of commonly used and
accepted data elements; and a legal section;
- a sector-specific section;
- a country-specific section.
The latter two elements do not seem to be mentioned in the IA or in the proposal. Therefore,
one wonders what the Commission proposes to do with them.
Second, the IA contains only some brief references to semantic and concludes that the future
European standard should focus on semantic alignment. The proposal is more informative and
explains that ‘‘semantic data model’ means a structured and logically interrelated set of terms
and meanings that specify the content exchanged in electronic invoices‘. It clarifies that ‘[f]ull
interoperability includes the ability to interoperate in terms of content (semantic), format
(syntax), and transmission‘. Finally, recital 7 of the Commission proposal indicates that the
future European standard should define ‘semantic data elements referring to, in particular,
complementary seller and buyer data, process identifiers, invoice attributes, invoice item detail,
delivery information, payment details and terms‘. This list does not seem to be the result of an
analysis carried out in the IA.
To sum up, the ‘semantic data model of the core electronic invoice‘ is arguably the content of a
possible future standard and should feature more prominently in an Impact Assessment.
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Scope of the Impact Assessment
Overall, the IA argues that overall benefits would ‘significantly exceed‘ economic, social and
environmental costs.
The IA assesses satisfactorily all options for their more direct impacts, especially the economic
ones. It argues that the net positive benefits apply to firms of all sizes.
Social impacts are analysed less in depth than economic ones. These are the most relevant
quotes:
‘The social impacts are expected to be neutral – they may involve some reassignments
or redundancies in selected sectors (e.g. public administration, postal services, paper
production) but these should be marginal and would most likely be counterbalanced by
job creation due to the identified savings. ‘ (IA, p. 41).
‘The main social benefits at enterprise/public authority level will be the potential for
employees currently engaged in low value-added, repetitive tasks to be redirected into
more productive and more rewarding work. In a broader sense (i.e. in terms of the
secondary impacts), society as a whole will benefit from a reduced potential tax evasion
by market operators, through better control of invoices (less possibility of data
tampering) and improved auditability. This will result in an improved financial
situation of the Member States.‘ (Annexes to the IA, p. 65)
Some evidence of redundancies in countries which have introduced national e-invoicing
standards would be useful.
A proportionate analysis is made of positive environmental impacts, consisting mainly in
reducing paper use and CO2 emissions.

Budgetary or public finance implications
According to the Commission's analysis, benefits would outstrip costs also ‘generally for
contracting authorities‘. The initiative is supposed to produce first of all operational savings.
For example, a quoted pilot project carried out in Belgium at federal level had implementation
costs of 370,000 euro and estimated yearly savings in excess of 3 million euro.
The Commission's Implementation Plan accompanying the Directive provides more details on
the compliance challenges for authorities. According to this plan:
‘The most significant challenges that could be envisaged at this stage are the difficulties
in the actual introduction of electronic invoicing by the contracting authorities and
entities which never used this system before and in particular by those which are
smaller in size. However, it should be noted that the services related to electronic
invoicing can be outsourced to an external service provider. To facilitate the take up of
electronic invoicing, some support actions could be put in place, especially at national
level.‘ (Implementation Plan, (SWD(2013) 225), p. 3.)
It is therefore possible that the impacts for contracting authorities - positive at an aggregate
level - may reveal a more nuanced picture at the local level. Should evidence be available, a
more granular analysis of territorial impacts would therefore prove useful.
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The IA does not provide any detailed information about possible implications for the EU
budget.

SME test / Competitiveness
The IA includes an analysis of SMEs, including micro-enterprises. It argues convincingly that
the European standard would be an opportunity that companies would be free to take
advantage of, rather than a burden.

Simplification and other regulatory implications
Options are assessed also taking into account their coherence with other EU policies and pieces
of legislation, notably the Commission proposal on the revision of public procurement rules, the
late payment Directive (2011/7/EU), and the Commission's Digital Agenda. The Single
European Payment Area (SEPA) is also mentioned.

Relations with third countries
The IA mentions global initiatives to try and develop an international standard, such as the
United Nations' CEFACT CII, which is so far not operational. It worth noting that Members of
CEN include not only the 28 European Member States, but also Iceland, Norway, Switzerland,
the Former Yugoslav Republic of Macedonia and Turkey.

Monitoring and evaluation
The IA clearly identifies monitoring indicators and specifies who should collect which data and
for what purpose (IA, p. 58). The Commission indicates that these indicators would draw on
existing sources, to avoid putting additional burden on public authorities and firms. This would
be complemented by a study carried out by the Commission.

Subsidiarity / proportionality
The IA defines the problem bearing in mind the subsidiarity issue. It decides coherently to focus
the problem identification on inter-operability, rather than on the slow response of public
authorities and the divergent national replies to the problem. These context issues would be
tackled indirectly by proposing an EU standard.
The proposal is based on Article 114 TFEU. At the moment of publishing this appraisal, 12
national parliaments from 10 Member States had scrutinised - or were in the process of
scrutinising - this proposal. None of them has so far issued reasoned opinions raising problems
with regards to the subsidiarity issue.
Finally, the IA checks the regulatory options in the light of the principle of proportionality. It
therefore suggests a Directive, rather than a Regulation. It also argues that the initiative is
limited to those aspects that Member States cannot satisfactorily achieve on their own.

Commission Impact Assessment Board
Subsidiarity and proportionality issues were raised by the Commission Impact Assessment
Board, which analysed this IA twice. The second time, the Board issued a positive opinion 1,
1

Full text: http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2013/sec_2013_0365_en.pdf
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stating: ‘[the IA] should also better justify the proportionality of the envisaged measures given
that a significant number of Member States have already developed their own standards,
indicated a preference for a voluntary approach and will now have to develop the capacity of
also handling the new proposed EU standard‘. The Commission argues, inter alia, that Member
States have not solved the problem. A more in-depth analysis of subsidiarity and
proportionality issues is beyond the limited scope of this initial appraisal.
The Commission's quality assurance body also asked DG MARKT to demonstrate a clear
demand by stakeholders and to make ‘a better attempt to quantify the cost of the initiative
given that the revised preferred option could potentially lead to greater costs for contracting
authorities. ‘
The IA provides an overview of stakeholders' opinions and seems to answer other remarks
made by the Board. The analysis provides a ball-park indication of the costs of similar national
initiatives to contracting authorities. An attempt to quantify the cost of this proposal would
probably be highly speculative, also because the European standard does not exist yet.

Quality of data, research and analysis
The assessment is reasonable and is based on sound research and analysis, with some caveats
highlighted above. The analysis is mainly qualitative, with some quantitative data.

Stakeholder consultation
The IA identifies the stakeholders affected by the problem and analyses the impact on these
constituencies. These include Member States and contracting authorities, firms, including SMEs,
as well as e-invoicing service-providers. There are approximately 400 e-invoicing service
providers in the EU. The Commission also consulted other stakeholders, such as associations of
regional or local governments, business associations and IT service providers. An open public
consultation, carried out between October 2012 and January 2013, gathered approximately 700
responses, summarised in the IA Annexes.

Committee follow-up
The IMCO Committee could potentially ask the European Commission to share the following
data and evidence, if available.
1.

A theoretical description understandable to a non-expert reader of the interaction
between content (semantic), format (syntax) and transmission in an electronic invoice.

2.

This could be complemented by a description of some of the most widely-used einvoicing initiatives. This should specify which terms and meanings are used for the
semantic part, possibly taking as a benchmark the elements listed in the recital (7) of the
Commission's proposal: complementary seller and buyer data, process identifiers,
invoice attributes, invoice item detail, delivery information, payment details and terms.
This should also specify how this core electronic invoice differs in real-life from the
sector- and country-specific elements. The aim of this description would be to see
whether at first sight a minimum common denominator may be found between these einvoicing initiatives; or whether a minimum common denominator would necessarily
conflict with existing standards.
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3.

An indication of the percentage of contracting authorities and entities which have never
used electronic invoicing before, split by Member State, complemented possibly by data
at regional and local level. This would provide a territorial analysis of contracting
authorities which may have to bear higher costs. Should these data not be available, the
Commission could be asked to provide some more anecdotal evidence. 1

4.

An order of magnitude of the costs borne by contracting authorities for outsourcing einvoicing services to external providers.

5.

For social impacts: evidence of redundancies in the public and private sector due to the
introduction of e-invoicing standards.

Author: Claudio Collovà
Prepared for the Committee on Internal Market and Consumer Protection (IMCO)
Completed in October 2013
PE 514.073

This would usefully complement information provided in the IA from a company perspective at national
level (IA, figure 3, p. 16). Taking the example of Belgium, where 24 per cent of enterprises exchanged
electronic invoices with public authorities - were these authorities national, regional or local authorities?
1

78

Initial appraisal of a European Commission Impact Assessment

Payment accounts: comparability of fees, switching and
access to payment accounts with basic features
Impact Assessment (SWD (2013) 164 final, SWD (2013) 165 final (summary)) for a
Commission Proposal for a Directive of the European Parliament and of the Council on
the comparability of fees related to payment accounts, payment account switching and
access to payment accounts with basic features (COM (2013) 266 final)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted by the Commission in May 2013.
The proposed Directive on payment accounts aims at giving all EU citizens access to basic
payment services; providing for ways to make bank fees clearer; and facilitating switching of
bank accounts, including across borders. The focus of the proposal is on payment accounts held
by consumers. It does not cover savings accounts, which may have more limited payment
functions.
In April 2011, in a Resolution on a Single Market for Europeans,1 the European Parliament
called on the Commission ’to submit by June 2011 a legislative proposal on guaranteeing access
to certain basic banking services and to improve the transparency and comparability of bank
charges by the end of 2011.’ This was reiterated in a recent EP Resolution2 asking the
Commission to put forward a legal proposal addressing access to basic banking services by
January 2013, and to complement this with measures in other areas, including on comparability
of fees and switching. The main Resolutions and Reports of the European Parliament on these
issues are summarised in Annex 1 of the Impact Assessment (IA, pp. 102 to 104).

Identification of the issues at stake
This IA identifies satisfactorily the three problems at stake, their causes and their consequences.
In summary:
- according to Commission estimates, between 30 and 68 million EU citizens do not have
access to a payment account and around half of these want to have one;
- unclear bank fee information makes it difficult for consumers to choose which account
provides best value for them;
- consumers tend to refrain from switching payment account, potentially to an account
better suited to their needs.
These three problems exclude financially certain consumers and inhibit consumer mobility,
competition and efficiency in payment account markets.

1
2

European Parliament Resolution 2010/2278(INI)
European Parliament Resolution 2012/2055(INI)
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The proposal seeks to address more directly some regulatory and market failures that cause
these problems.
Regulatory failures
- In 2008, in response to a Commission request, the European Banking Industry Committee
(EBIC) developed the Common Principles for Bank Account Switching. However,
according to the IA, national banking associations have still not implemented satisfactorily
this self-regulatory initiative.
- In 2010, the Commission asked EBIC to improve the clarity of account fees. However, an
agreement has not been reached to date on a self-regulatory code for payment services
providers.
- In July 2011, the Commission adopted a Recommendation on access to a basic payment
account,1 which set out principles guaranteeing consumers' access to an account
throughout the EU. Member States were asked to comply with the Recommendation by
January 2012. The Commission indicates that only three Member States 2 so far have a
framework in line with the Recommendation.
Market failures
Many causes are highlighted. It is worth mentioning:
- misaligned incentives between the account provider and the consumer, especially
vulnerable and mobile consumers, who as a result are turned down by banks;
- opaque account structures and pricing complexities, which lead to information
asymmetries and hinder consumer choice and competition among providers;
- banks providing limited or inadequate information on switching.
The logic of the problem definition seems convincing. Some issues which may impact on the
problems at stake are left outside the scope of the analysis. These include low levels of financial
literacy, the tying and bundling of payment accounts to other products, the existence of
alternatives to payment accounts such as e-payments, anti-money laundering requirements,
and the level of development of banking infrastructures, as well as social and economic factors
(for example, trust in the banking sector and economic growth).

Objectives of the legislative proposal
The legislative proposal in question aims to achieve the following general objectives:
- to enhance consumer confidence;
- to broaden consumer choice both in terms of the quality of the products available and in
terms of price reductions;
- to facilitate financial inclusion and thereafter customer mobility;
- to facilitate the cross-border activity of payment account providers;
- to ensure a level playing field between market actors.
Specific and operational objectives are broken down by problem area. Operational objectives are
listed as bullets below the corresponding specific objective.
Basic payment account – to facilitate access to basic account services (not oblige everyone to
have a payment account):

1
2

Commission Recommendation 2011/442/EU of 18 July 2011.
Belgium, France and Italy.
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-

reduce the number of unbanked Europeans by 6.4 million by 2020;
ensure access to all basic payment means for all consumers with basic payment accounts;
facilitate cross-border access to basic banking services for 3.5 million consumers by 2020;
improve consumers' awareness on basic payment accounts.‘

Comparability of fees - to ensure that EU consumers receive clear, complete and comparable
information on bank fees:
- consumers are able to understand bank offers and assess value for money;
- payment account offers are easily comparable;
- help consumers choosing the offer best matching their needs;
- increase consumers awareness of charges actually paid;
- the burden of switching to consumers is reduced.
Switching – to ensure that EU consumers are able to switch payment accounts with ease and in
a timely manner:
- switching is a smooth and easy process;
- consumers are assisted and informed of the switching process in an adequate manner;
- the number of misdirected/missed payments during switching process is reduced to less
than 5% of recurrent transactions;
- the direct financial costs of switching to consumers is reduced;
- the duration of switching process is maximum 14 days;
- the mobility of payment account users is increased.
The Commission argues that achieving these operational objectives would lead to reaching the
listed specific objectives and, in turn, the general objectives. This hierarchy is consistent with the
problem definition. Some operational objectives are usefully quantified and time-dependent, for
example ’to reduce the number of unbanked Europeans by 6.4 million by 2020’. These will
provide a useful benchmark to verify whether objectives are going to be achieved when
monitoring and evaluating this policy (see “Monitoring and evaluation” section below). On the
other hand, the proliferation of objectives makes this task harder.

Range of the options considered
The table below summarises the analysed policy options. The Commission’s preferred policy
options as a result of the analysis are in bold.
Access to basic account services
Option

Summary

1

No EU action

2

Ensure that the provisions of the Recommendation are applied.

3

Modify the provisions of the Recommendation relative to the beneficiaries
A: Introduce a universal right to a basic payment account
B: Introduce a right to a basic payment account for national residents
C: Introduce a right to a basic payment account to non-residents with a link to the country where they wish
to open an account

4

Improve the features of the basic payment account
A: Enlarge the list of basic services to include internet banking and online purchasing
B: Enlarge the list of basic services to include a small overdraft or a ‘buffer’ facility
C: Indicate a minimum account balance that cannot be seized
D: Ensure that the features of the payment account are not of a discriminatory nature.
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Presentation and ease of comparison of bank fees
Option

Summary

1

No EU action

2

Introduce a standard price list as part of account opening procedures. Fees common to all Member States
would be identified at EU level and supplemented nationally to cover the 20 most representative fees or
at least 80 % of key charges incurred.

3

Introduce the requirement to develop glossaries for bank fee terminology
A: Non-harmonised terminology
B: Not based on fully harmonised terminology

4

Introduce the requirement to set up independent fee comparison websites at Member State level
A: a single official website in each Member State
B: Comparison sites licensed under an accreditation scheme

5

Introduce the requirement to provide representative examples of the cost of holding a payment account
A: Banks set up own representative examples
B: Member States prescribe representative examples

6

Establish customer usage profiles and provide a cost simulation to prospective current account holders
A: Banks set up own customer profiles
B: Member States prescribe customer profiles

7

Introduce EU standardised forms for the provision of ex-ante information on fees

8

Introduce an obligation for banks to provide ex-post information on fees incurred

9

Introduce EU standardised forms for the provision of ex-post information on fee

Payment account switching
Option

Summary

1

No EU action

2

Ensure that switching services follow the Common Principles

3

Improve the effectiveness of the Common Principles
A: Improve the existing Common Principles at domestic level
B: Broaden the scope of the improved Common Principles to EU-wide cross-border switching

4

Introduce an automatic redirection service for all receipts and payments
A: Domestic
B: EU

5

Introduce payment account portability
A: Domestic
B: EU

The IA seems to identify the main realistic options for addressing the problems identified, with
two caveats. First, the Commission does not include options dealing with issues which are left
out of the scope of the analysis, such as financial education. Second, the IA does not go into
every element of the proposal. This is probably due to the wide scope of the initiative. Some of
these more detailed elements, which were mentioned in the European Parliament Resolution
2012/2055(INI) on basic banking services, include the number of banks which should offer the
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basic payment services and whether the account should be ’free of charge’ or the ’most
affordable account’.

Scope of the Impact Assessment
The IA assesses all options for their economic and social impacts. Economic impacts include
costs on service providers and benefits for the economy as a whole. Social impacts include the
participation of consumers to the European internal market and, as a result, the inclusion of
citizens into society. Direct environmental impacts do not appear to be relevant.
The analysis draws from a broad range of sources and is mainly qualitative. The limitations in
the available data and sources are acknowledged. There is a quantification of costs and benefits
based on available evidence. This Cost Benefit Analysis differentiates between initial one-off
costs and recurring costs and benefits. The analysis notices that many benefits and costs are not
quantifiable. Furthermore, it refrains from providing a single figure which would sum up the
net benefit or cost to each category of stakeholders, e.g. banks. A synoptic view of the main
quantitative results may be found on page 11 of the Executive Summary.
Once options have been analysed, they are usefully grouped into four packages that reflect
different degrees of EU intervention: no action, action targeting exclusively regulation in
Member States’ domestic markets, preferred options, and a greater degree of EU harmonisation.
A debated issue is the evidence regarding the cross-border dimension of the problems, closely
related to the subsidiarity aspect below (see in particular p. 11, sections 3.2.2. and 3.2.3 of the IA).

Subsidiarity / proportionality
The proposal is based on Article 114 TFEU, which allows for the adoption of ‘measures for the
approximation of the provisions laid down by law, regulation or administrative action in
Member States which have as their object the establishment and functioning of the internal
market’.
The Commission’s Impact Assessment Board requested the originating DGs (DG MARKT and
DG SANCO) ‘to strengthen the arguments regarding subsidiarity and the proportionality and
EU value added of the presented options involving binding measures’.
The European Commission argues that this proposal affects ’the financial services product most
likely to be purchased cross-border… The fragmented market that flourishes in the absence of
transparent and comparable information, effective switching mechanisms and the right of
access, distorts competition within the internal market‘ (IA, pp. 51-52). According to the report,
EU intervention can be justified, inter alia, ’to improve the proper functioning of the internal
market and avoid the distortion of competition in the field of retail banking‘ and ’to empower
consumers by enabling them to make informed choices and enable them to take advantage of
the single market.’ (IA, pp. 52-53) The Commission also argues that divergent national
approaches to solving the problems would risk creating further fragmentation between
domestic and cross-border markets.
The IA acknowledges that some Member States consider action in these areas should be taken
initially at national level (IA, pp. 8-9). However, at the moment of the publication of this appraisal,
17 national parliaments from 15 Member States have scrutinised this proposal. None of them has
so far issued reasoned opinions raising problems with regards to the subsidiarity issue.
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As far as proportionality of the binding measure is concerned, the Commission argues that a
Directive ’enables tailor-made solutions to be designed to address national market
specificities…. While a non-binding approach would probably be less expensive for industry
and Member States, its value could be limited considering the current weaknesses in selfregulatory and non-binding approaches attempted within the three areas…’(IA, p. 96).

Budgetary or public finance implications
The IA mentions that the proposal has no implication for the budget of the EU or those of the
EU agencies. As far as Member States’ public finances are concerned, the analysis contrasts a
benefit and a cost. According to the Commission, Member States would benefit from lower
costs for social security payments and less fraud related to benefit and tax. On the other hand,
they would potentially incur the cost of legislating and implementing the framework, as well as
of supervising and monitoring it. Such costs are deemed to be limited (IA, p. 91).

SME test / Competitiveness
The expected impacts of the proposal on SMEs are briefly analysed, as the IA and the proposal
focus on payment accounts held by consumers. The Commission notes two main points. Firstly,
one-person companies may run their business from their personal account and fall in the
consumer category. Secondly, SMEs are likely to benefit from a higher number of banked
consumers (IA, pp. 94-95). If one focuses to direct impacts, as opposed to indirect or
unintentional impacts, these conclusions seem appropriate.

Simplification and other regulatory implications
The Commission indicates that the proposal is consistent with other pieces of EU legislation,
notably:
- the Payment Services Directive, which in 2007 introduced transparency obligations for EU
payment service providers complementary to the ones currently being proposed. This
Directive is currently being evaluated. (IA, p. 12)
- the European banking union, i.e. the move towards a single supervisory structure for
banks in the euro area. The Commission argues that the proposal will ’contribute to
achieving the objectives of the Banking Union by enhancing the functioning of the internal
market and strengthening the banking conduct regime by removing the remaining barriers
to the internal market.’ (IA, p. 51)

Relations with third countries
First, the Commission indicates that credit institutions from third countries willing to offer their
services in the EU would not be discriminated against, as they would have to comply with the
same rules. Second, consumers in Iceland, Norway and Liechtenstein would be affected as EU
consumers, should these provisions be extended to the three non-EU members of the European
Economic Area (IA, p. 95). These conclusions seem appropriate.

Quality of data, research and analysis
The IA draws on information from a wide range of sources, including academic literature; panEU studies undertaken on behalf of the Commission; national research carried out by public
authorities and at the national level; and reports by the financial services industry and
consumer groups. The assessment seems reasonable and is based on quoted evidence.
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Two main pitfalls may be identified. In some cases, the analysis would benefit from a more
nuanced presentation. This applies, for example, to the assessment section, where a long list of
alleged benefits may appear biased. Second, the length of the IA considerably exceeds normal
Commission standards1. While the IA covers three initiatives, the main text is approximately
80-pages long and, in some instances, this makes it more difficult to follow the reasoning.

Stakeholder consultation
The IA identifies correctly the stakeholders affected by the problems. These include consumers
and civil society, payment service providers and the financial services' industry, Member States'
governments and public authorities, utility firms and businesses. A distinction is made between
various categories of consumers, for example between vulnerable and non-vulnerable
consumers. Young and older consumers, low-income and mobile consumers are mentioned and
analysed.
Stakeholders appear to have been consulted at several stages since 2007. There was a public
consultation on the areas covered by the proposal in 2012. The IA complies with the request of
the Commission Impact Assessment Board to provide details about dissenting and mixed
views.

Monitoring and evaluation
The IA mentions some indicators to be monitored, such as the number of switches and basic
payment accounts opened, or details of possible customer complaints regarding unclear fees.
Some of these feature as well in the Commission proposal's provisions relating to evaluation
(Art. 26). It is worth noting that any future evaluation of this proposal, once it enters into force,
could usefully take as a reference-point the benchmarks listed in the operational objectives,
which are more detailed (see above under "Objectives").
According to legislative proposal, Member States would have to provide the Commission with
some information for the first time within three years from the entry into force of the Directive
and every two years thereafter. Then, within five years of entry into force of the Directive, the
Commission would present to the European Parliament and the Council a report on the
application of the Directive accompanied, if appropriated, by a proposal.

Commission Impact Assessment Board
The Commission IA Board issued two opinions on this IA. The first, negative, opinion
requested the originating Directorate Generals to resubmit a revised version. In its second
opinion, the Commission's Board requested that they further improve the analysis in four main
ways, i.e. to:
- further improve the problem definition – for example, better analysing the cross-border
aspects and the links between the three problems;
- better demonstrate subsidiarity arguments and the proportionality of binding measures ;
- further strengthen the presentation of options and expected impacts, including a more
transparent presentation of the cost-benefit analysis;
- better present stakeholders' views, including critical views.
According to the Commission's Impact Assessment Guidelines of 2009, the IA ‘should be no longer than
30 pages (excluding the executive summary, tables, diagrams and annexes). If the report covers several
initiatives, you may need to go beyond 30 pages‘
1
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The IA seems to respond appropriately to the main comments on the problem definition,
options and impacts, as well as stakeholders' views. Please also see the Subsidiarity /
proportionality section above for these issues.

Coherence between the Commission's legislative proposal and IA
The proposal and the preferred options in the IA appear to correspond.

Author: Claudio Collovà
Prepared for the Committee on Economic and Monetary Affairs (ECON)
Completed in October 2013
PE 514.070
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Initial appraisal of a European Commission Impact Assessment

Freedom of movement of EU workers within the EU
Impact Assessment (SWD (2013) 149, SWD (2013) 148 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on measures
facilitating the exercise of rights conferred on workers in the context of freedom of
movement for workers (COM (2013) 236 final)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 26 April
2013.
The free movement of workers is one of the four fundamental freedoms set down in Article 45
TFEU and codified in Regulation (EU) No 492/ 20111. Despite both legal instruments being
directly applicable in Member States, obstacles remain for European citizens working outside
their country of origin. The Monti Report2 highlighted the problem that, despite the internal
market for workers being a legal reality, many practical constraints remain.
The Commission has identified the better functioning of the EU labour market as key to a jobrich recovery for the Union and launched this legislative proposal to support the rights of EU
migrant workers throughout the EU and to overcome the shortcomings identified in the
implementation of Regulation 492/2011. Increased awareness and implementation of workers'
rights would help to achieve the ‘smart, sustainable and inclusive economy’ envisaged by the
Europe 2020 strategy. The European Parliament has also called for action to ensure that
workers' rights are implemented correctly3.
The proposal in question is designed to boost the rights of EU migrant workers and their
families rather than other categories of mobile citizens. Posted workers are excluded, as they are
linked to the freedom to provide services, as are third country workers.
Free movement of workers should include the right not to be discriminated against, directly or
indirectly (unless objectively justified) in the following respects: when accessing employment,
in the conditions of employment, in accessing tax and social advantages, membership of trade
unions, in accessing training; in housing; and in education for children. The Commission's IA
indicates an important gap between the rights enjoyed in theory and those available in practice
in applying the free movement of workers and equal treatment of EU citizens, with
discrimination on the grounds of nationality being a persistent problem.

Regulation (EU) no 492/2011 of the European Parliament and of the Council of 5 April 2011 on freedom
of movement for workers within the Union, OJ L 141, 27.5.2011.
2 Report to the President of the Commission, 'A New Strategy for the Single Market at the Service of
Europe's Economy and Society', 9th May 2010.
3 Resolution of the Parliament on promoting workers’ mobility in the European Union, 16th June 2011.
1
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Identification of the issue at stake
The IA provides a good overview of the current status of free movement law at EU level and
the protection it provides, as well as a summary of current national practices in the fight against
discrimination. The description is further illustrated by detailed annexes.
The IA outlines three main problems which hinder the enjoyment of the free movement of
workers. Each problem was accompanied by a series of case studies to emphasise the point
made.
- Non-Compliance of Public Authorities with EU law and its effects on EU migrant
workers. This occurs through legislation by national, regional and local governments
not conforming to EU law or through misapplication of EU standards. This may occur
because of a lack of understanding of EU law by national authorities but also because a
lack of political will and mistake.
- Non-compliance by employers and legal advisors with EU law (unable or unwilling
to apply EU law correctly). Experts and the Commission's investigation found this to be
a recurring problem, which the infringement procedure cannot act upon as it does not
cover private employers. This problem stems from unawareness and a lack of
understanding of the law, but may also be driven by a lack of willingness to comply.
- EU migrant workers not having access to information or the means to ensure their
rights. The IA includes research which demonstrates low levels of information
regarding where to source information on workers' rights in the host country, with
many citizens who had worked in another Member State stating that they had not been
made aware of their rights in the host country. The research found that there was no
clear point of reference if they encountered discrimination. Furthermore, many EU
migrant workers did not know what rights they enjoy. Many Member States lack any
form of redress other than through the courts, which is a costly and timely exercise.
The IA describes four main causes for the problem of discrimination based on nationality in
general.
- Unawareness of the rights available to EU migrant workers and the redress available to
them amongst citizens, legal practitioners and advisors, employers, social partners and
other organisations, employment services and even national authorities.
- Lack of understanding of EU law and lack of legal certainty, which stem from a
divergence of interpretation of the law by the Court, the Commission and the Member
States. Uncertainty arises from the complexity of the different legislation, as well as the
fact that national courts have sometimes applied national law without consideration for
EU law, and a lack of knowledge by citizens, the legal profession and different
associations of the rights that exist.
- Insufficient support for EU migrant workers to exercise their rights. The only
practical solution is to go to court, with little or no help from NGOs, trade unions and
other organisations. This is complicated, time consuming and costly. Potential claimants
can be deterred from bringing actions if the risk of losing is high.
- Protectionism and unwillingness to comply. Some Member States have developed
their own legislation without due consideration to the EU law. Despite knowing their
national law is out of step with EU, they are not subject to political pressure to change
their laws.
The Commission’s Impact Assessment displays certain weaknesses in the identification of the
issues at stake. The identification of the extent to which discrimination on the grounds of
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nationality affects EU migrant workers is not abundantly clear. The statistics used to
demonstrate the existence of the problem deal with a variety of issues, which makes it difficult
to draw conclusions regarding the extent of the problem. There is very little discussion of the
other factors that affect the free movement of workers, e.g. language barriers, bureaucracy
involved, etc., and how they interact with the factors identified in the IA. The comparison made
between the low cross-border mobility between EU Member States (according to the IA, in 2011
only 2.9% of the working-age European citizens lived in a Member State other than their own)
and the higher mobility within some other federal jurisdictions - such as United States, Canada
and Australia - does not appear to be entirely convincing, as the latter are usually single
countries sharing the same language.
The Commission's IA Board questioned why the current mechanisms established by the
Commission (Europe Direct Contact Centre, Your Europe Advice and SOLVIT) to increase
awareness of EU rules among EU citizens have not been sufficient to deal with the problem. The
IA still does not provide this information. Rather, it provides statistics that would suggest that
these mechanisms function rather well1.

Objectives of the legislative proposal
The IA identifies the general objective of the proposal as ensuring equal treatment between all
EU citizens. Within this, it distinguishes two further specific objectives:
- Reducing discrimination of EU migrant workers on the grounds of their nationality,
thus contributing to the implementation of a fundamental right in practice and allowing
for a full integration of workers in the host Member State;
- Reducing the gap between the rights on paper and in practice thus helping achieving a
full and correct implementation of the existing legislation and allowing for a better
functioning of the internal market.
These specific objectives were further translated into the following operational objectives:
- Increasing awareness among citizens, employers, public authorities and other
stakeholders about the rights of EU migrant workers and their families;
- Improving legal certainty of the principle of non-discrimination and rights of EU
migrant workers;
- Supporting EU workers to exercise their rights.

Range of the options considered
Policy Option 1 – Baseline scenario.
This option proposes a continuation of the status quo. At EU level, the Commission would
continue infringement procedures and utilise tools such as SOLVIT and EU-Pilot. At national
level, Member States would be compelled to comply with the EU law on the free movement of
workers. Information dissemination and schemes to ensure the protection of EU migrant
workers would be carried out on a voluntary basis by the Member States.
Option 1 was disregarded as the problems and underlying causes of the difficulties for EU
migrant workers would not be addressed, therefore affecting negatively migrant workers. The
Commission indicated that there would be no significant change in national authorities and
employers' behaviour.
1 The IA indicates that in 2011 the Europe Direct Contact Centre received around 1500 enquiries related to
free movement of workers, IA, p. 14.
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Policy Option 2 - Enhance the capacity of the national institutions to apply EU law correctly.
Through the adoption of common guidelines on legislation and jurisprudence, a Union-wide
approach could be achieved. It would not be binding on Member States, but would draw their
attention to the laws that need to be implemented.
Policy Option 3 - Commission Recommendation to Member States.
A general recommendation from the Commission would encourage national authorities and
social partners to establish information points and increase awareness of workers' rights. It
would not be binding on the Member States.
Policy Option 4 - Directive introducing support measures for EU migrant workers.
Each Member State would be required to transpose a directive which would provide measures
which would support the problems faced by EU migrant workers and allow them to better avail
of their rights. This could involve establishing national authorities or empowering current
national authorities to assist workers and employers to become aware of their rights.
Policy Option 5 - Directive introducing an enhanced protection for EU migrant workers.
This would build on option 4. It would oblige undertakings to prevent discrimination towards
their workers and to provide their workers with information regarding their rights. It would
provide for sanctions if employers failed in this obligation. It would ensure that workers were
not at a detriment if they decided to pursue a breach of their rights.
Discarded Options
The following options were discarded early on the process:
- The possibility of a new legal instrument prohibiting discrimination on the grounds of
nationality. This was discarded because it could still lead to legal uncertainty due to
different interpretations.
- The adoption of legislation which codifies the case law of the Court of Justice or
revising Regulation 92/2011. This was discarded because the objective of this proposal
is not to change the rights available, but to ensure they are enforced.
- The possibility of reversing the burden of proof was discarded because experts felt this
had not been effective in countries that had adopted this approach.
Preferred Options
The Commission concluded that a combination of Options 2 and 4 represented the best solution
and most efficient manner to solve the problems experienced, without unduly burdening SMEs.
However, it does not appear to assess the impact that the combined option will have.

Scope of the Impact Assessment
With the exception of the baseline, all other options are assessed for their social impact, their
impact on stakeholders, for an improvement in promoting fundamental rights and the
awareness of rights. They were also analysed for their economic impact on national authorities
and enterprises. The analysis includes a very useful table, which tests the efficiency of each
option, highlighting the different effects on EU migrant workers, national authorities,
enterprises/ SMEs, and other stakeholders, such as NGOs and trade unions.
There is a marked difference in the approach taken to analysing the second and third options
when compared with the fourth and fifth options (the baseline scenario does not have any new
effects). The first two options are not binding, which makes effects harder to quantify. However,
when contrasted to the second set of options, it is clear that there is very little quantification of
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their impact. The analysis is often couched in rather speculative language which is not always
backed up with specific evidence (For example, ‘This option would have a positive impact on
fundamental rights, if the recommended actions are effectively taken up at national level.’, or
‘The social impact could be positive but it will depend on the degree of implementation in each
Member State’).
In contrast, Options 4 and 5 are analysed in a more in-depth fashion, drawing on current
examples in Member States and projecting future impacts based on statistical analysis. More
stakeholders have been considered. Option 4 considers the assertation of rights on a before and
after basis. Rather than stating that there will be a positive impact on fundamental rights, option
four and five identify which rights will be affected. The analysis builds on the experience of
Member States.
In terms of economic analysis, Options 2 and 3 do not contain quantified costs. However Option
4 draws on the budgetary experiences of the Irish, French and Swedish approaches (which are
further expanded upon in Annex 5). The implementation costs for the Member States will vary
depending on what systems are already in place. The effects of this option are quantified in
terms of medium and long term costs. Option 5 discussed the quantified expected impact of the
proposal, by drawing on the Swedish and French experiences.
The discussion is often quite imprecise and mentions the tasks that would have to be carried
out, rather than quantified costs. Option 4 includes an estimate that the expansion of the tasks
of national authorities to cover discrimination on the grounds of nationality would require no
more than a 5-10per cent increase in the workload (and related human resources) of these
organisations1. The possibility of increased court cases under Option 4 will result in higher legal
costs. Option 5 would have similar implications, as well as for the possible training of judges.

Subsidiarity / proportionality
The principle of subsidiarity applies insofar as the proposal does not fall under the exclusive
competence of the European Union. The proposal is based on Article 46 TFEU which
‘establishes the Union's competence to issue directives or regulations setting out measures
required to bring about freedom of movement for workers, as defined in Article 45 TFEU’2.
There are no reasoned opinions from national parliaments relating to this proposal.

Budgetary or public finance implications
The proposal is expected to have limited implications for the Union budget. ‘Expenses for an
evaluation study in 2015 are estimated to not exceed 0.3 million EUR and will be covered by
funds available from the budget line financing the free movement of workers, coordination of
social security systems and measures for migrants, including migrants from third countries.
Cots for human resources (0.131 million EUR p.a.) will be covered under heading 5 of the
Multiannual Financial Framework.’3 Implementation costs for the Member States, linked to the
setting up of supporting bodies or structures for EU migrant workers, are identified, but these
implementation costs will vary according to whether the Member States decide to create a new
structure or to confer the tasks set up by the Directive to existing bodies.
1 IA, p. 38.
2 IA p. 27.
3 Proposal p.14.

91

SME test / Competitiveness
The implications for SMEs are considered throughout the text. According to Table 51, Options 13 would not impact on SMEs. Option 4 noted that it would be beneficial to SMEs, as there
would be increased legal advice available to them. Option 5 failed the Commission’s SME test,
as it would unduly burden SMEs, and was therefore not the preferred option of the
Commission.

Quality of data, research and analysis
The IA appears to be based on extensive research. Analysis and advice was obtained from the
network of independent experts in the field of free movement of workers, resulting in a report
on the existing legal framework in each Member State and another detailing with the problems
in applying the current rules A study was undertaken by an external consultant2. Several
Eurobarometer surveys were also cited in the IA.
However, many of the statistics provided do not measure the same issue, making it difficult to
establish the exact prevalence of the problem being addressed.
The IA's annexes contain much empirical data on the movement of workers and their
destinations according to each Member State. These details are used throughout the IA.
Furthermore, the IA also contains examples of systems currently in place in Member States,
which could serve as possible models for implementing the proposal or as indicators of its
success.
A useful annex is provided detailing the current jurisprudence and definitions of the Court of
Justice, which is helpful for the non-expert reader.
Much of the analysis is qualitative in nature and focuses on the likely behaviour that each
option will induce in a variety of stakeholders (workers, employers, national authorities and
organisations).

Stakeholder consultation
A public consolation was carried out between June and August 2011, which received 243
responses: 169 from citizens and 74 from various organisations. More than 50per cent of
citizens' responses were from just three Member States (31per cent Bulgaria, 11per cent Polish
and 10per cent French. It was thought that the high number of responses of Bulgarians was
linked to the EU23 restrictions. Responses from organisations were more evenly distributed,
with 27per cent representing trade unions, 17per cent NGOs, 15per cent national authorities,
and 23per cent employers'.
The views of the stakeholders and Member States do not permeate the text.
1 IA p. 42.
2 Study to analyse and assess the impact of possible EU initiatives in the area of freedom of movement
for workers, in particular with regard to the enforcement of current provisions, by Ramboll; Thematic
report "Application of Regulation 1612/68", January 2011, Eurobarometer no.337"Geographical and
Labour Market Mobility" June 2010, Eurobarometer no 363, "Internal Market Awareness, Perception and
Impacts" September 2011.
3 Restrictions on the free movement of workers from Bulgaria and Romania, due to be lifted at the end of
2013.
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Monitoring and evaluation
It is proposed that the success of the proposal will be monitored through a number of
quantitative and qualitative indicators:
-

the number of complaints the Commission receives and the number of infringement
procedures initiated;
the reports produced by the supporting bodies in the Member States and reports from
the experts on free movement of workers;
the changing attitudes of citizens towards free movement and its obstacles (as reported
by Eurobarometer surveys.

However, the Commission indicates that these indicators will be treated cautiously, as the
number of complaints on the grounds of discrimination may give an indication of the extent of
discrimination but may also conceal the existence of victims who do not make a complaint, or
inversely a high number of complaints before national courts could just as well indicate that
awareness raising actions have been effective. The Directive will be evaluated by the
Commission five years after the deadline for transposition.

Commission Impact Assessment Board
The Commission’s IA Board, in its opinion of 6th June 2012, asked DG EMPL to clarify a series
of issues. The IA does not indicate whether or not the comments were considered.
The IA Board requested that there would be better definition of the problems the initiative
sought to address, in particular the size of the problem, the nationality of those most affected
and why current mechanisms are not working. Details on nationality are contained within the
IA report. It furthermore called for an explanation on the interaction of this proposal with
current related EU legislation. Although related legislation is listed, the relationship between
the proposal and the existing law is not expanded upon.
The Board asked for more consideration of possible combinations of options and an expansion
of the measures discarded. It also called for a more detailed description of the mechanics of
each option and a more detailed depiction of the preferred option. These recommendations
appear to have been addressed, but more detailed explanations on the preferred combination of
options 2 and 4 could have been given.

Coherence between the Commission's legislative proposal and IA
The IA concluded that its preferred option is a combination between Option 2 and Option 4.
The proposal and the IA appear to correspond.

Author: Aisling Carney and Alexia Maniaki-Griva
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Completed in October 2013
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Initial appraisal of a European Commission Impact Assessment

European single market for electronic communications
- Achieving a Connected Continent Impact Assessment (SWD (2013) 331, SWD (2013) 332(summary)) of a
Commission proposal for a Regulation of the European Parliament and of the Council
laying down measures concerning the European single market for electronic
communications and to achieve a Connected Continent, and amending Directives
2002/20/EC, 2002/21/EC and 2002/22/EC and Regulations (EC) No 1211/2009 and
(EU) No 531/2012 (COM (2013) 627)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted on 11 September 2013.
Telecommunications networks and services are the backbone of the information society. The
Digital Agenda for Europe1, a flagship initiative of the EU’s Europe 2020 Strategy, stresses the
importance of ICT and network connectivity, and defines a set of ambitious targets to ensure
that Europe taps the benefits of the digital economy.
The Digital Single Market contains a number of specific goals regarding broadband coverage,
namely the entire EU to be covered by broadband above 30 Mbps by 2020 and 50 % of the EU to
subscribe to broadband above 100 Mbps by 2020.
The 2013 Spring European Council conclusions stressed the importance of the digital single
market for growth. The present initiative aims at creating a genuine single market for electronic
communications.

Problem definition
The main problem in need of EU action, identified by the IA, is a fragmentation into distinct
national markets of the market for telecommunications, leading to additional compliance and
transaction costs for operators, and facilitating market concentration. Regulatory fragmentation
is also said to generate legal uncertainty and sometimes over-regulation.
Four sources of the problem are discussed in the IA:
The first problem driver is that, despite the attempt of the Authorisation Directive 2002/20/EC
to reduced administrative formalities for authorization, national authorisation regimes require
individual notification of activities in nearly all Member States. Moreover, regulatory
obligations related to the provision of services are implemented by national regulatory
authorities in very divergent ways. Secondly, according to the IA, there is a lack of coordination in spectrum assignments and regulatory uncertainty as to the availability of
frequencies. This severely hinders the roll-out of next generation wireless networks. Thirdly, the
1

COM(2010)245.
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IA mentions a lack of pan-European virtual network access and inputs (wholesale products
which allow the provision of services using the network of another operator) with consistent
service interoperability levels, hindering operators in the development of new business models.
Finally, the IA states that market fragmentation is also detrimental for consumers, some visible
examples of the absence of an unfinished Single Market being high costs of roaming and
international calls, blocking or throttling of services, barriers to switching and uneven levels of
consumer protection.
Comments:
The IA explains how consumers and telecom operators, in different sectors, are affected by
regulatory fragmentation, but does not clarify how these described regulatory shortcomings
affect supply and demand for cross-border services, as requested by the IA Board. Neither does
the IA explain what the effect of other factors, like the economic crisis, cultural diversity or
divergence in wider regulatory issues, could be on the non-realisation of the Single Market for
Telecommunications.
No prediction or estimation is given of how the baseline scenario (and the problems described)
would evolve should no further action be taken at this moment.

Objectives of the legislative proposal
The general objective of the Regulation is to ‘complete the Single Market for electronic
communication services, to ensure that: i) citizens and business have the right to access
electronic communications services irrespective of from where they are provided in the Union,
without being hampered by cross-border restrictions and unjustified additional costs, and ii)
providers of electronic communication services and networks have the right to operate their
networks and provide services irrespective of where the company is established or its
customers are situated in the Union.’
This general objective is to be achieved by the following specific objectives:
- to enable unrestricted EU-wide provision of service by removing obstacles in the
authorisation regime and as regards rules applicable to service provision;
- to ensure greater consistency in spectrum assignment and deployment conditions in
order to allow wireless broadband operators to access spectrum across the EU on the
basis of predictable rules and coordinated conditions;
- to ensure consistent European wholesale inputs to enable electronic communication
service providers to offer their services across the Single Market;
- to enable consumers to freely enjoy electronic communication services seamlessly
across the Union, and establish a common high level of protection to the benefit of
both consumers and cross-border telecoms undertakings, providing the necessary legal
certainty to develop new services and business models.
Comments:
The IA does not define any concrete operational objectives. This makes ex post evaluation of the
effect of the legislation, if implemented, very difficult. The indicators proposed for monitoring
the application of the proposed measures are related to the specific objectives, but could have
been better aligned to a clear set of operational objectives.
Furthermore, there is considerable confusion as to what the objective of the proposal actually is.
While the text of the proposed Regulation indeed claims to ’complete’ the single market (Art
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1(1)), the executive summary sheet of the IA nevertheless states that the objective is to ‘enable’
the completion of that market; the explanatory memorandum of the proposal states that the
objective is to ’move towards’ a single market, and the Communication refers to ’further
steps…needed to complete the single telecoms market’.

Range of options considered
The ‘no policy change’ option is not explicitly assessed. The Commission simply refers to the
‘baseline scenario’ under the heading ‘Problem description’.
The three following policy options are identified by the Commission.
Option 1 – Gradual regulatory harmonisation fostering the integration of the internal market.
Under this option, the tools provided in the existing regulatory framework for electronic
communications would be used to address the identified problems (specific recommendations,
decisions to address inconsistencies in ex ante regulation by national regulatory authorities).
The framework could also be reinforced by the review of its component parts, notably the
universal service provisions in the Framework Directive, and the Roaming Regulation.
This gradual harmonisation would be complemented by a reinforcement of coordination and
cooperation measures such as the exchange of best practice or voluntary commitments.
Option 2 – A single legislative instrument complementing the regulatory framework with a
view to completing the Single Market for electronic communications supported by enhanced
EU coordination.
This instrument, most appropriately a Regulation, would tackle the four remaining bottlenecks
hindering the achievement of the Single Market:
- a single EU authorisation for operators providing services in more than one Member
State;
- a consistent and coordinated approach to spectrum assignment;
- the provision of harmonised inputs for fixed networks: availability and definition of
common technical specifications for interoperable European virtual broadband access
products or pan-European inputs (such as virtual unbundling or bitstream access and
enhanced interface leased lines);
- a single e-communications space for end-users with a common high level of consumer
protection, by eliminating price differentials, fully harmonising rules concerning
contracts, transparency, quality of service and traffic management, and strengthening
the obligations for operators related to switching and number portability;
- reinforcing the stability and leadership of BEREC (professional chairman for the board
of regulators).
Option 2 is the Commission’s preferred option.
Option 3 – A single legislative instrument complementing the regulatory framework with a
view to completing the Single Market for electronic communications with a single EU regulator
ensuring full coordination.
The measures under Option 3 would be largely the same as under Option 2, but the governance
structure (based on mutual recognition) would be replaced by a single EU regulator with
responsibility for supervision of the provision of electronic communications services by
European service providers, flanking and coordinating the action of national regulators that

96

will remain competent for national issues. The single EU regulator would also receive
substantive powers in radio spectrum management and would be given competences to ensure
the consistent application of consumer protection rules.
Comments:
The IA does not justify why it is only considering this limited range of options, of which the
second one is clearly the option preferred by the Commission, and receiving the most weight
and attention throughout the IA. For example, the IA does not include the option of a
comprehensive review of the framework for electronic communications, although the
Commission is obliged to perform such a review periodically and the EP has called for the
Commission to initiate it.
Moreover, the options are very broadly described. In all of its three opinions on earlier drafts of
this IA, the Commission’s IA Board has criticised the not sufficiently detailed description of the
content of the policy options, in particular of the preferred option. The IA also fails to explain
how exactly the proposed options differ from the status quo under the existing regulatory
framework. For example, it should have made clear how exactly the proposed standardised
virtual access products differ from the existing access remedies.

Scope of the Impact Assessment
Not only is the content of the preferred option not described in sufficient detail, the actual
assessment of the impact of the proposal seems to be largely limited to a broad analysis of the
benefits of the single market for telecommunications. Although the IA provides a brief
overview of the expected contribution of the three retained options to the achievement of the
policy goals (using 0, +, ++ and +++), this does not replace a proper assessment of the expected
impacts of the concrete measures proposed.
Under the heading ‘General impacts of the Single Market for Electronic Communications’, the
Commission examines the effects on the creation of a Single Telecoms Market on telecoms
markets (impacts on the demand and on the supply side), effects on other sectors and on the
ecosystem, the effects on different Member States, the impacts on GDP, social impacts
(employment and consumer surplus), and administrative impacts.
The IA Board has repeatedly called for ‘a more comprehensive assessment of the direct and
indirect impacts stemming from the different options under consideration’, ‘by presenting
sounder quantitative evidence’. The IA should also ‘consider the risk of unintended
consequences that may arise.’ Moreover, the IA should ‘deepen its assessment of the overall
impact on investment incentives and on the structure of the European telecommunications
sector’. These requests have not been (fully) followed up.
The IA is silent on possible impacts of the policy options on relations with third countries.
Many of the key elements of the proposal will be decided via delegated or implementing acts.
The Commission does not indicate for which of these measures it will carry out separate impact
assessments.

SME test and Competitiveness proofing
No specific assessment of the expected impacts on SMEs (the SME test) is made.

97

Although the Commission has undertaken to provide a specific test on competitiveness in all
cases where certain sectors are concerned 1, no such competitiveness proofing has been
undertaken in this case, examining the expected impacts on sectoral competitiveness and on
competitiveness of European enterprises vis-à-vis third country enterprises.

Quality of data, research and analysis
The Commission indicates the IA makes use of data from two external studies: a study entitled
‘Steps towards a truly internal market for e-communication’, written by Ecorys and TU Delft,
and a study ‘The socio-economic impact of bandwidth’ by Analysys Mason and Tech4i2.
The IA provides a mainly qualitative analysis of the expected benefits of the Single Market for
electronic communications. The Commission warns that ‘as the creation on a Single Telecoms
Market for electronic communications is a proposal for which no comparable precedent exists,
many of the expected impacts can be circumscribed merely in a conceptual rather than in a
quantitative manner’ (IA, p. 62).
An exception to the qualitative and descriptive character of the IA is the estimate put forward
for possible GDP growth as a consequence of opening electronic communications national
markets, namely a total of between 0,52 and 0,89 per cent (or 110 billion euro) per year. This
figure seems to be taken from the Ecorys study, but is an estimation based on the theoretical full
realisation of the Single Market for telecommunications, rather than on the measures proposed.

Subsidiarity / proportionality
The proposal is based on Article 114 TFEU, which allows for the adoption of ‘measures for the
approximation of the provisions laid down by law, regulation or administrative action in
Member States which have as their object the establishment and functioning of the internal
market’.
Subsidiarity is said to be respected as ‘Member States neither have the competence, the ability
nor the incentive to change the current regulatory landscape to achieve an effective Telecoms
Single Market’ and ‘EU intervention will be limited to cases that enable operators who so wish
wider choice of services provided on a cross-border basis of a high level of protection’ (IA p.
45).
The Commission’s IA Board requested the originating DG CNECT ‘to better justify the
proposals in terms of the subsidiarity principle, in particular given the proposed increased
harmonisation in the area of spectrum policy, authorisations, and standardised EU access
products’. In response, the IA elaborates on how the EU measures foreseen will not limit the
national margin of policy assessment more than is necessary to achieve Single Market goals.
According to the Commission, the concrete measures are proportionate in the sense that they
‘will enable the relevant stakeholders to exploit synergies of a large Single Market and reduce
inefficiencies in their operations and investments’. (IA, p. 46)

SEC(2012)91, Operational guidance for assessing impacts on sectoral competitiveness within the
Commission IA system. A competitiveness proofing toolkit for use in IA.
1
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Budgetary or public finance implications
The Commission states that the proposal would have no implications for the EU budget. In
particular, there would be no impact on either the number of establishment plan posts or the
EU financial contribution to the BEREC Office, although the Commission is proposing adding a
full-time independent professional Chair to the BEREC Office establishment.
According to the Commission, ‘no significant additional financial resources from Member
States are expected’, and ‘increases in human resources in respect consultations at the occasion
of spectrum authorisation procedures would be marginal’ (IA, p. 79). However, no attempt is
made to calculate these additional costs for Member States’ authorities.

Stakeholder consultation
In the preparation of this IA, no systematic public consultation was undertaken. At the request
of the Commission’s IA Board, the Commission acknowledges that ‘due to time constraints a
full (12 weeks) public consultation could not be organised’ (IA, p. 15).
The Commission’s Impact Assessment Guidelines 1 impose on the authors of Commission IAs
the obligation to ensure that all affected stakeholders are engaged, and that they can comment
on a clear problem definition, subsidiarity analysis, description of the possible options and their
impacts. The contributions should be analysed and reported fully in the IA report.
Annex I to the IA provides a ‘detailed overview of consultation of stakeholders and other EU
institutions’. This is a list of public events, organised by the Commission, including a brief
overview, per specific objective, of the main stakeholder positions. However, it is clear that the
Commission’s self-imposed minimum standard for stakeholder consultation is not met in this
case.
In its last (third) opinion on the IA, the Commission’s IA Board requested the Commission to
better incorporate stakeholders’ views and, where those views are divergent or conflicting, to
explain how their concerns have been taken into account and/or balanced against each other.
This request does not seem to have been followed-up.

Monitoring and evaluation
The IA provides for some examples of indicators that could be used for the monitoring of the
application of the proposed Regulation. These are linked to the specific objectives. As stated
above, the IA does not identify any concrete operational objectives.
The Commission undertakes to evaluate, on the basis of annual reports, BEREC’s reporting and
the Digital Agenda Scoreboard, the impact of the proposed measures, with a view to proposing
necessary adjustments (IA, p. 95).

Commission Impact Assessment Board
The Commission’s internal quality control body, the Impact Assessment Board, issued three
very critical opinions in total on the impact assessment. The first two, dating from 19 July 2013

1

SEC(2009)92.
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and 29 August 2013 respectively, were overall ‘negative’, meaning that the author DG, DG
CNECT, twice had to resubmit an improved draft impact assessment.
The IA Board’s third opinion, from 6 September 2013, although no longer formally ‘negative’ is
still very critical. Since the IA was not revised after the third opinion, the Board’s comments and
criticism remain entirely valid.
- ‘The IA should further improve the problem definition and clarify the overall objective
by better explaining how the list of regulatory shortcomings has been identified and
how these affect supply and demand for cross-border services.
- The IA should better present the detailed measures contained in the preferred option, in
full alignment with the proposal.
- The IA should improve the assessment of impacts, presenting in a more focused way
the impact of the proposed changes to Roaming III on different categories of operators
(and their investments). It should also better present its assessment of the overall
impact on investment incentives arising from the introduction of standard European
access products.
- The IA should better incorporate stakeholders' views.’

Coherence between the Commission's legislative proposal and IA
The broad and vague character of the preferred policy option makes an analysis of the
coherence between the IA and the concrete elements of the legislative proposal very difficult.
The IA would have benefitted from a clear alignment of options and proposed policy measures.

Committee follow-up
The following is an indicative list of elements where the IA could be usefully complemented:
-

-

Analysis of the claimed economic gains, given the discrepancy between the measures
proposed in the Ecorys report as leading to those gains, and the more limited set of
measures proposed by the Commission;
Effect of the preferred option on investment incentives;
SME test;
Impacts of the proposed measures on the ‘European passport’;
Effects / costs for national authorities of the new governance structure.

Author: Elke Ballon
Prepared for the Committee on Industry, Research and Energy (ITRE)
Completed in October 2013
PE 514.071
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Initial appraisal of a European Commission Impact Assessment

Package travel and assisted travel arrangements
Impact Assessment (SWD (2013) 263, SWD (2013) 264 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on package
travel and on assisted travel arrangements, amending Regulation (EC) No 2006/2004
of the European Parliament and of the Council and Directive 2011/83/EU and
repealing Council Directive 90/314/EEC (COM (2013) 512).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 9 July 2013.
According to the Impact Assessment, travel and tourism represent 7.8 per cent of the EU GDP,
supporting 18 million jobs, and their contribution is expected to increase to 8.1 per cent by 2021
(IA, p. 5). The EU travel market comprises approximately 90,000 tour operators and travel
agencies, 80 per cent of which sell packages (IA, p. 11).
The Package Travel Directive 90/314/EEC (PTD) has contributed significantly to creating and
developing a single market for an important part of the travel market, and at the same time has
created important rights for European travellers. The PTD applies to pre-arranged packages,
typically consisting of transport and accommodation, and/or other significant tourism services,
sold together.
The current proposal repeals and replaces the PTD by a new Directive. The revision of the PTD
was envisaged in the European Consumer Agenda1 and is mentioned in Annex II to the Single
Market Act II1.

Identification of the issue at stake
The IA provides a comprehensive and clear overview of the problems in need of EU regulation,
thus making a convincing case for the proposed revision of the PTD. Both the scope and some
of the provisions of the PTD are out-dated and/or unclear. The IA distinguishes between the
problems faced by businesses and those faced by consumers, and puts these in the context of
changes in the travel market (for example, development of individual internet bookings and
different categories of trips.
The key problems faced by businesses are, first, the absence of a level playing field, market
players covered by the PTD being at a competitive disadvantage compared with those not
covered but offering in reality very similar services. Secondly, unnecessary or unjustified
compliance costs can be caused by out-dated information requirements (for example, the need
for printed information), insufficient redress mechanisms in case of delays, cancellations or
force majeure events, the lack of coherence with the EU passenger rights rules and duplication

1

COM(2012)225, A European Consumer Agenda – Boosting confidence and growth.

101

of protection for business trips. Thirdly, legal discrepancies between the Member States (for
example, divergent insolvency protection and different rules concerning liability) lead to
additional costs and obstacles to cross-border trade.
Consumer detriment is suffered by users of combined travel arrangements, which are not
considered ‘pre-arranged packages’ and thus currently fall outside the scope of the PTD. In
particular, in case of insolvency of an organiser or a service provider, the question of whether
the travel arrangement falls inside or outside the PTD is of importance, and this is not always
clear for consumers. Consumers can also experience problems stemming from the fact that
some rules of the PTD are unclear and out-dated, notably uncertainties in relation to price,
liability, and the right to compensation for non-material damages.

Objectives of the legislative proposal
The general objectives of the proposal are to improve the functioning of the internal market and
to achieve a high level of consumer protection in the package travel sector.
Internal market-related specific objectives are: (i) to ensure a more competitive and fairer level
playing field for businesses operating in the travel market, (ii) to increase the cross-border offer
of package travel services by reducing costs and obstacles to cross-border trade in the package
travel market, and (iii) to reduce unjustified compliance costs for businesses. These specific
objectives are further translated into a clear set of operational objectives, all relating to the
reduction of unnecessary costs related to the application of the Directive in the ‘business-tobusiness’ segment.
Specific objectives relating to consumer protection are: (i) to reduce consumer detriment and
increase transparency for travellers who buy combinations of travel services currently not
covered by the PTD, by addressing new market developments. Corresponding operational
objectives all relate to increasing transparency of information provided to consumers.

Range of the options considered
The IA identifies a very broad range of policy options, containing both legislative and nonlegislative measures, ‘which can be combined to maximise their effectiveness’ (IA, p. 25).
Option 1 – Status quo. This entails maintaining the PTD in its current form.
Option 2 – Guidelines. The PTD would be maintained in its present form, and guidelines would
be issued, including ECJ rulings and some clarifications on the scope of the Directive and on
liabilities.
Option 3 – Introduction of a ‘Package Travel Label’ and/or the so-called ‘This is not a package’
disclaimer. Sub-option 3A would entail the obligation to present a ‘Package Travel Label’, a
mandatory pan-European logotype, aimed at clarifying whether a package is covered by the
PTD and which are the key rights. Sub-option 3B would oblige traders, when they offer
combined travel arrangements which are not packages as defined in the PTD, to inform

1

COM(2012)573.
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travellers that individual service providers are solely responsible for their contractual
performance.
Option 4 – Repeal of the Directive and self-regulation. Self-regulation would include specific
information requirements and clarification on the liability for the proper performance of the
travel contract.
Option 5 – Modernisation of the Directive and coverage of ‘one trader’ packages. This option
contains a number of different policy measures, addressing the specific problems with the
Directive that have been identified in previous chapters. The measures are described in detail in
Annex 4 to the IA, and provide in some cases for a variety of sub-options. Concerning scope, the
Directive would be modernised to cover ‘one trader’ packages sold online.
Option 6 – Graduated approach – updating of the Directive and coverage of both ‘one trader’
and ‘multi-trader’ packages, while applying a lighter regime to ‘multi-trader’ assisted travel
arrangements. This option includes the measures presented under option 5, supplemented by
an extension of the scope of the PTD. ‘Multi-trader’ packages (a package put together by several
traders but the arrangement has characteristic of a package) would be subject to the same
regime as pre-arranged packages. ‘Multi-trader assisted travel arrangements’ (one trader
facilitates in a targeted manner the procurement of travel services from another trader, but no
characteristics of a package) would be subject to a lighter regime, limited to insolvency
protection and the obligation to use the ‘This is not a package’ disclaimer (see Option 3B).
Concerning liabilities, three sub-options are proposed: liability placed on a single provider,
liability placed on each involved provider for their service segment, or joint liability.
Option 6, together with Option 3B, is the Commission’s preferred option.
Option 7 – Updating of the Directive and coverage of both ‘one trader’ and all ‘multi-trader’
travel arrangements. This option includes both options 5 and 6, whilst subjecting all ‘multitrader assisted travel arrangements’ to PTD requirements.
Option 8 – Travel Directive. This option includes option 7, and an extension of the scope also to
all independent travel arrangements. The Commission explains that it has discarded option 8
from the further assessment, since ‘the majority of the most common consumer problems with
independent travel arrangements can, provided that appropriate enforcement exists at national
level, be successfully dealt with in the framework of existing rules’ (IA, p. 29).

Scope of the Impact Assessment
For all seven retained policy options, including the ‘status quo’ option, a very balanced and
broad analysis of potential impacts is provided in Annex 5 to the IA.
The options, their sub-options, as well as the different measures proposed under options 5, 6
and 7, are assessed for their capacity to meet the objectives of the proposal, for their economic
and social impacts (mainly the functioning of the internal market, fairness of competition in the
travel market and impacts on consumers and households). Compliance and/or administrative
costs for businesses are calculated in detail. The social impacts (on employment) of the different
options are expected to be minimal.
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Environmental impacts would be slightly positive, since the current obligation to print
brochures would be eliminated. However, the Commission indicates that ‘this saving is likely to
be insignificant when compared to the overall environmental impacts of the travel industry’
(IA, p. 143).
The IA also briefly deals with the distribution of impacts by Member State. For example, it
indicates that France will be most affected by the new liability rules, while the United Kingdom
will have more impact of the insolvency regime.
Where relevant, the IA also examines the impacts of the policy options on fundamental rights,
notably Articles 38 (consumer protection) and 16 (freedom to conduct business) of the EU
Charter of Fundamental Rights.

Subsidiarity / proportionality
The proposal is based on Article 114 TFEU, which allows for the adoption of ‘measures for the
approximation of the provisions laid down by law, regulation or administrative action in
Member States which have as their object the establishment and functioning of the internal
market’.
The Commission states that the objectives of the proposal cannot be sufficiently achieved by the
Member States, and that there is currently no EU legislation that can replace the detailed
regulations of the existing PTD (IA, p. 24).
No national parliament of a Member State has issued a reasoned opinion raising problems in
respect of subsidiarity.
The IA does not explicitly deal with the compliance of the preferred policy option with the
proportionality principle, but does indicate that the options are based on ‘strengthened targeted
harmonisation’, meaning that the Directive provides for minimum harmonisation for the
aspects that require leaving flexibility to Member States (including prescription periods and
methods of insolvency protection), while other provisions are based on maximum
harmonisation (IA, p. 29). The IA also discarded from the assessment the option of a regulation,
since this would not allow Member States sufficient flexibility to incorporating the rules in
national contract law.

Budgetary or public finance implications
The proposal would not have any impact on the EU budget.

SME test / Competitiveness
For all options and sub-options, a separate analysis of the potential impacts on SMEs and microenterprises is included. Since micro-enterprises account for 92 per cent of all travel agencies and
tour operators (79,000 companies), their exclusion from the scope of the Directive is not
considered a viable option (IA, p. 139).
Annex 7 to the IA provides a detailed assessment of the impacts on competitiveness, at the level
of enterprises and of the tourism sector. A special section is devoted to SME competitiveness.
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Simplification and other regulatory implications
Each option is assessed for its simplification potential. According to the Commission, options 5,
6 and 7 would simplify the regulatory environment for businesses, eliminating the need to
research different national laws, as well as simplifying some unclear provisions in the Directive.
The proposal would also bring some of the legal provisions in this field in line with other
horizontal legislation, such as the Consumer Rights Directive or passenger rights legislation.

Relations with third countries
The IA indicates that travel organisers outside the EU selling packages to consumers in the EU,
will face the same obligations as the EU organisers, i.e. they would face an increase of costs for
packages newly brought under the scope of the Directive.

Quality of data, research and analysis
For policy option 3, the Commission says it based itself on a study conducted by an external
consultant, TNS European Behaviour Studies Consortium, testing a Package Travel Label and
consumer behaviour when purchasing dynamic packages. Other data used for this IA seems to
mainly originate from consultation with Member States and various stakeholders.
Apart from the calculation of compliance cost for business, for which a detailed quantitative
assessment is provided, the assessment of other impacts is mainly of a qualitative nature.
Compliance costs per package sold would be 7.5 euro (low estimate) or 9.5 euro (high estimate).
On this basis, the additional compliance cost for business caused by the preferred option (6)
would be 138 million euro (low estimate) or 174,8 million euro (high estimate) annually. Some
additional administrative costs for businesses brought under the scope of the PTD would be 2.8
million euro annually. Providers of ‘multi-trader’ travel arrangements, subject only to the
lighter information regime, would incur one-off costs of 500 euro per company to provide the
message ‘This is not a package’ in a durable medium to their customers (IA, p. 149).

Stakeholder consultation
The IA seems to be based on extensive stakeholder consultation, although the formal public
consultations already date from 2008 and 2009 respectively. Several workshops and interviews
with key industrial representatives followed.
No detailed report of the responses to the consultation is included in the IA. This makes it hard
to verify on precisely which problem descriptions and proposed policy options stakeholders
were consulted. However, throughout the IA, the Commission provides indications of
stakeholders’ views.

Monitoring and evaluation
The IA contains a list of monitoring indicators, allowing for an evaluation of the Directive.
These indicators seem to be adequate and linked to the specific objectives of the proposal.
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Commission Impact Assessment Board
The Commission’s Impact Assessment Board issued its opinion on an earlier draft of the IA on
23 November 2012. It formulated a number of suggestions, for example a more systematic
description of stakeholders’ views, a more complete overview of Member States’ package travel
legal frameworks and the inconsistencies among them, and a better developed analysis of social
impacts. The originating DG within the Commission, DG JUST, seems to have broadly followed
up the requests and recommendations of the IA Board.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal seem to correspond, as the latter is clearly based on the preferred
policy options presented in the first.

Author: Elke Ballon
Prepared for the Committee on the Internal Market and Consumer Protection (IMCO)
Completed in October 2013
PE 514.074
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Initial appraisal of a European Commission Impact Assessment

The European Investment Bank's
external mandate (2014-20)
Impact Assessment (SWD (2013) 179, SWD (2013) 178 (summary)) for a Commission
Proposal for a Decision of the European Parliament and of the Council on granting an
EU guarantee to the European Investment Bank against losses under financing
operations supporting investment projects outside the Union (COM (2013) 293)

Background
This note seeks to provide an initial analysis of the European Commission's Impact Assessment
(IA) accompanying the above proposal, adopted by the Commission in May 2013. The
European Investment Bank (EIB) is currently the largest multilateral lender in the world. This
initiative deals exclusively with projects outside of the Union, which, although representing less
than 10 per cent of the Bank's business, are often important in supporting EU external policy
objectives. To this end, the EU provides a budgetary guarantee to the EIB covering risks of a
sovereign and political nature in connection with its loan and loan guarantee operations. Since
2009, this is established by a Decision of the Council and of the European Parliament.
Previously, it was only a Council Decision.
In 2011, the previous Decision foresaw that '[w]hen submitting the proposal on the EU
guarantee under the next Multiannual Financial Framework, the Commission should be invited
in particular to examine, in close cooperation with the EIB and taking into account the
implications of the provisioning of the Guarantee Fund, the ceilings covered by the EU
guarantee, the list of potentially eligible countries and the possibility for the EIB to provide
micro-credit financing and other types of instruments. The Commission and the EIB should also
examine the possibilities of enhancing in the future synergy between the financing through the
IPA [Instrument for Pre-Accession], the ENPI [European Neighbourhood Policy Instrument],
the DCI [Development Cooperation Instrument], the EIDHR [European Instrument for
Democracy and Human Rights] and the Instrument for Stability and the external mandate of
the EIB.'
The Council and the Parliament need to act now, as the current mandate expires at the end of
2013.

Identification of the issue at stake
The IA identifies the following problems in need of EU action.
1.

2.

There is a risk that the EU guarantee is used in a sub-optimal way. One of the issues is
that, in some cases, partly because of changes in the global landscape, the EU guarantee
is provided to creditworthy countries and beneficiaries who can more easily access
commercial funding.
The EIB cannot finance all types of micro-finance operations - which can potentially
alleviate poverty - due to restrictive eligibility criteria.
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3.

4.

The level of EIB funding for climate action is insufficient - two billion euro are currently
explicitly allocated for climate change. Overall, it is estimated that around 15 per cent of
guaranteed operations carried out in third countries since 2007 are linked to climate
change. This amounts to approximately €4.15 billion (IA, p. 22 and footnote 24, p. 31).
A further problem is phrased as '[u]nclear EIB positioning as a key delivery tool of EU
external financial support'. This refers to an insufficient alignment with EU policies and
insufficient coherence and synergies with other EU instruments.

Arguably, the second and the third problems are examples of the insufficient alignment with
EU policies, which is the content of the last - more general - problem. Evidence and opinions of
various stakeholders are presented.
These issues affect several non-EU countries, which, according to the Decision currently in
force, are divided into the following regions (from A to D) and sub-regions (in roman
numerals), eligible for the EU guarantee1.
A. Pre-accession countries: currently, Turkey, non-EU countries in the Balkans and
Iceland.
B. Neighbourhood and Partnership countries:
i.
Mediterranean countries: in the Southern and Eastern shores of the
Mediterranean;
ii.
Eastern Europe, Southern Caucasus and Russia.
C. Asia and Latin America:
i.
Latin America;
ii.
Asia;
iii.
Central Asia.
D. South Africa.
The rest of the African continent is covered by a specific mandate applying to the African,
Caribbean and Pacific Group of States (ACP).
The IA tries to identify the causes of these problems. One could broadly distinguish: some
regulatory causes, such as eligibility and other criteria in the current mandate, on the one hand;
and some problematic issues in the current processes, on the other. The IA mentions the 'lack of
a process to review [the criteria]... lack of a dynamic process to provide upstream political
impetus' (IA, p. 25); the 'necessary time-lag between the moment a project is identified as
"bankable" and its materialisation... In addition, pipeline of projects tend to be "sticky" in some
sectors as the Bank needs to gradually diversify its traditional client base' (IA, p. 22).
Overall, the problem definition broadly follows the request to examine the issues highlighted in
the quoted Decision from 2011. However, the 'ceilings covered by the EU guarantee', which
were also mentioned, have a less prominent place in the analysis (see 'Scope' and 'Relations
with third countries' below).

Objectives of the legislative proposal
The operational objectives correspond to the identified problems. The aims of the proposal are,
therefore, to '[1] focus the scope of the EU guarantee on beneficiaries where its use would
This is a simplified version of the proposed list of eligible countries. For the complete list of countries,
both in the 2011 Decision and the Commission proposal, please refer to Annex III.
1
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display highest value...; [2] Explicitly extend the EU guarantee to all microfinance operations...;
[3] Reinforce the climate change dimension of the EU guarantee in order to incentives EIB
operations in this key sector of EU external action...; [4] increase the impact of EIB financing
through better alignment with EU policies and coherence and synergies with EU instruments'.
Curiously, the objective to 'explicitly extend the EU guarantee to all microfinance operations' is
phrased in a narrow and rather leading way.
The IA also mentions two specific objectives: to 'better exploit EIB expertise and resources' and
to 'improve the financial effectiveness of the EU guarantee whilst preserving a sound budgetary
cover'. These are legitimate and understandable objectives and constraints, but they correspond
less clearly to the way the problems are described.

Range of the options considered
The IA considers the following options.
-

Option 0: no new decision - i.e. new EIB operations outside the EU would not benefit from
an EU guarantee.

-

Option 1: no change (extending the previous Decision until the end of 2020 and with an
overall ceiling of €25 billion) - base line scenario.

-

Option 2: amend the existing guarantee. Three sub-options describe possible ways to
achieve the above operational objectives.
2.1. CLOSE
- Asia and Latin America would not be eligible anymore;
- all micro-finance operations would be explicitly eligible, but 'reducing the risk for
the Bank to an acceptable level' (IA, p. 30);
- four billion euros would be allocated to climate change;
- annual country strategy papers would be drafted to ensure coherence.
2.2. MICRO
- The geographical scope would cover all regions;
- two billion euros would be allocated to micro-finance and a comprehensive EU
guarantee would be provided to reduce the risk;
- climate change targets would be set up at a regional level;
- technical operational regional guidelines would be updated to ensure coherence.
2.3. FOCUS
- There would be a focus on less creditworthy intermediaries in all regions;
- micro-finance would not be singled out as an area of intervention;
- there would be an overall lending volume target for climate change (for example,
25 per cent of total lending) and green-house gases emissions would be tracked;
- technical operational regional guidelines would be updated to ensure coherence.

-

Option 3: provide the guarantee to other financial institutions, such as the investment
facilities active in the Western Balkans, in Neighbourhood countries, in Central Asia, Latin
America and Asia.
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This appears to be a reasonably comprehensive set of options. Interestingly, the three suboptions are bundled as a package, which does not allow for a different combination of elements.

Scope of the Impact Assessment
The overall ceiling
The Commission states that a calculation performed taking into account all budgetary and
legislative constraints, as well as patterns of disbursements and reimbursement and other
assumptions ‘would allow for a fixed ceiling of around EUR 25 billion‘ (IA, p. 16). This is
partially explained in the IA, but without performing the actual calculation and disclosing all
values.
The analysis of the options
The analysis is based on the input of a broad range of studies, stakeholder consultation and the
qualitative analysis of the Impact Assessment Steering Group. It deals with economic, social
and environmental impacts, with a particular focus on budgetary and international aspects.
First, the IA discards convincingly options 0, 1 and 3, as they are less effective for various
reasons. Then, it analyses more in-depth the three sub-options of CLOSE, MICRO and FOCUS.
The outcome of the analysis is that FOCUS, which focuses the guarantee on less creditworthy
countries in all regions, is the Commission's preferred option.
Without questioning the substance and the outcome of the analysis, the presentation is not very
clear. The front-runner options are compared according to seven criteria, each of them ranked
in terms of their effectiveness, efficiency and coherence. This gives a total of 21 qualitative
scores, each backed up by a rather lengthy description of the analysis. Somewhat confusingly,
the seven criteria partly overlap with the four operational objectives mentioned above.
Furthermore, one of the seven criteria is to 'Increase the impact/policy coherence': so, coherence
seems to be counted twice. The IA mentions that 'two criteria (Impact on the [Guarantee Fund]
and on EU Budget and Impact on EIB credit risk stance and resources) are probably the most
important ones as they de facto set the boundaries within which the Decision can be
implemented' (IA, p. 40). This is understandable. However, when drawing the conclusion, the
scores are added up without applying any weighing.

Subsidiarity
The subsidiarity principle does not apply, as the proposal falls under the exclusive competence
of the EU. The legal bases are Articles 209 and 212 TFEU. In particular, Article 209 provides that
the EIB 'shall contribute, under the terms laid down in its Statute, to the implementation of the
measures... necessary for the implementation of development cooperation policy, which may
relate to multiannual cooperation programmes with developing countries or programmes with
a thematic approach.'

Budgetary or public finance implications
The Guarantee Fund would be endowed by one annual payment from the EU budget
amounting to €1.193 billion euro, which covers the whole MFF period of 2014-20.
The Explanatory Memorandum provides additional details about the implications for the EU
budget. The Commission is responsible for managing the Guarantee Fund. The estimated
human resources allocated to this are seven members of staff, who are either already assigned
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to the management of the action and/or will be reallocated within DG ECFIN (Explanatory
Memorandum, p. 44).

SME test / Competitiveness
Developing the local private sector, in particular supporting SMEs, is one of the three general
aims stated in the current Decision, as well as in the previous Decision. The positive impact on
SMEs is coherently analysed.

Simplification and other regulatory implications
The Commission states that the overall ceiling of €25 billion would be consistent with the €1.193
billion allocated to the Guarantee Fund under the forthcoming Multiannual Financial
Framework.

Relations with third countries
Relations with third countries are coherently analysed. The chosen option takes into account the
opinion of stakeholders, including the European External Action Service, which voiced some
concerns about the outright exclusion of some regions, such as Asia and Latin America.
Regional ceilings are briefly analysed. The Commission recalls that in 2011, the ceilings were
temporarily and exceptionally increased to face the Arab Spring and the crisis. This was clearly
stated in the recitals of the Decision. So, as the IA puts it - seemingly just before the proposal
was adopted - 'it is assumed that the 2009 regional balance should form the basis of the new
legislative proposal' (IA, p. 17).
As far as individual countries are concerned, the Commission proposes to add Myanmar to the
list of eligible countries and provides an analysis backing up this inclusion (IA, pp. 81-85).
Moreover, the IA and the proposal identify Central Asia as a specific sub-region within the Asia
and Latina America region 'to reflect enhanced EU cooperation with the area (IA, p. 35). This
area is composed of Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan and Uzbekistan.

Quality of data, research and analysis
The assessments seem to be reasonable and are based on available research and analysis. These
include:
- an evaluation of the previous mandate carried out by an external contractor;
- a mid-term review of the mandate carried out by the Commission;
- the results of the work of a Steering Committee of Wise Persons, composed of experts and
representatives of civil society organisations;

-

a qualitative analysis made by the Impact Assessment Steering Group, which included
members of the relevant Directorate Generals of the Commission as well as of the European
Action External Service. The EIB attended the meetings as observer;
stakeholder consultation.

Stakeholder consultation
Stakeholders consulted included non-governmental organisations, other international financial
institutions, Member States' representatives, EIB loan beneficiaries and EU officials. The IA aims
to strike a balance between their sometimes diverging opinions.
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The issue of micro-finance was examined in the report, as requested in the 2011 Decision and by
some Members of Parliament. The final choice made was not to depart from the previous
mandate in this respect, as micro-finance would have entailed a higher degree of risk.

Monitoring and evaluation
The IA informs that a tool required by the previous Decision, called REM (Results Measurement
Framework), is currently in place and will be used to monitor outputs, outcomes and impacts.
Relevant monitoring indicators are identified.
The IA mentions a mid-term review starting three years after the activation of the Decision.

Commission Impact Assessment Board
The IA seems to comply with the main comments made by the Impact Assessment Board in its
two opinions. In the second, positive, opinion, the Board asked DG ECFIN inter alia to: better
explain the coherence between the EIB and other players involved in funding external action;
provide concrete examples demonstrating the effects of the options; and better present
stakeholders' views. The Commission's Board also asked DG ECFIN to 'justify the scores
assigned in comparing the options'. This was done, but may have resulted in the long and not
always informative analysis section.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission follows the recommendations expressed in the IA.
An analysis of the additional elements provided in the Explanatory Memorandum and in the
proposal allows for drawing the following additional conclusions.
The ceiling covered by the EU guarantee
Besides the overall ceiling of €25 billion mentioned in the IA, the Commission proposal also sets
out an 'optional additional amount of EUR 3 billion. The activation in whole or in part of this
optional amount and its regional distribution will be decided under ordinary legislative
procedure following a mid-term review' (Explanatory Memorandum, p. 5). This conclusion
does not seem to be the result of an analysis performed in the IA. For reference, the 2011
Decision had foreseen a higher overall ceiling of €29.5 billion.
List of potentially eligible countries
Syria, Belarus, Cuba, Afghanistan and Bhutan are the countries which are only 'potentially
eligible' in the proposed Decision. The Explanatory Memorandum recalls that: 'As in the current
Decision, the Commission is empowered to adopt delegated acts to activate or suspend the
actual eligibility for EIB financing under the EU guarantee for countries listed as potentially
eligible countries, while the modification of the list of potentially eligible countries would
require a separate decision by the legislator.' (Explanatory Memorandum, p. 6). The
Commission's decision to activate or suspend the actual eligibility '[s]hall be based on an overall
economic and political assessment, including aspects related to the democracy, human rights
and fundamental freedoms as well as the relevant European Parliament resolutions and Council
decisions and conclusions.' (Art. 4 both in the 2011 Decision and the current proposal).

112

Syria was previously eligible and is currently suspended under delegated act. This is recalled in
the IA as well (IA, p. 33). The status of the remaining four countries has not changed, but this is
not analysed in the IA.
Regional ceilings

An analysis of the regional ceilings finally disclosed in the proposal broadly confirms that these
are based on the 2009 regional balance, as anticipated in the IA. However, there are some
marginal changes: Latin America and South Africa are losing out slightly to the benefit of
Eastern Europe, Caucasus, Russia, Asia and Central Asia. The percentages of pre-accession and
Mediterranean countries remained the same.
However, it should be recalled that there is some flexibility in the re-allocation of the fixed
ceilings. This rule has slightly changed in the current proposal. This was anticipated in the IA as
a way to enhance the flexibility to re-allocate amounts: 'the introduction of a dynamic
mechanism to focus the use of the EU guarantee on operations where it displays the highest
value added may potentially lead the EIB over the 7-year period of the Decision to reach certain
sub-regional ceilings earlier than the end of the period while other may remain underutilised.
Therefore, to cater for this potential problem, it would be important to enhance the flexibility to
re-allocate amounts within sub-regions compared to the current Decision.' (IA, p. 35)
This is intended as a way to cater for the possible unintended consequences of a new choice.
The proposed Annex I now reads: 'Within the overall fixed ceiling, the EIB shall, where
appropriate, request the Commission to agree to reallocate an amount of up to 20 % of the subregional ceilings within regions and up to 10 % of the regional ceilings between regions.'
This means that up to 20 per cent of the ceilings may be reallocated, always outside the EU:
- from Mediterranean countries, on the one hand, to Eastern Europe, Southern
Caucasus and Russia, on the other - and vice versa; and
- between Latin America, Asia and Central Asia.
Also, up to 10 per cent of the ceilings may be reallocated between any of the four macro-regions.
The process has slightly changed as well. Whereas the 'EIB governing bodies' would decide in
the previous Decision, according to the current proposal the EIB is to make a request to the
Commission, where appropriate.

Committee follow-up
According to the Commission proposal, the activation in whole or in part of the additional €3
billion of guarantee and its regional distribution will be decided under the ordinary legislative
procedure following the mid-term review. This review, to be finalised by end-2017 drawing also
on an external evaluation, will therefore be of strategic importance. The annual reports on the
implementation of the Decision, which the Commission will submit to the Parliament and the
Council, will be important milestones for checking the progress made.
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Initial appraisal of a European Commission Impact Assessment

Port Services
Impact Assessment (SWD (2013) 182, SWD (2013) 183 (summary)) for a Commission
Proposal for a Regulation of the European Parliament and of the Council establishing a
framework on the market access to port services and the financial transparency of
ports (COM (2013) 296).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 23 May 2013.
Europe is one of the most dense port regions worldwide with 319 ports identified under the
TEN-T guidelines, 83 of which are core network ports1. Ports play a crucial role in EU trade: 4
per cent of goods traded with third countries, 37 per cent of intra-EU trade and 385 million
passengers arrive at our ports annually.
The port sector in Europe is not homogenous and is based on a number of different private and
public organisation models. With the exception of port waste reception facilities, there is no EU
legislation in this area.
The Commission initiated the start of a port policy with a Green paper in 1997. This was
followed, in 2001, by a proposal for a directive on market access to port services which was
rejected by the European Parliament in 2003. A further proposal was also rejected by the
Parliament and withdrawn. In 2007, the Commission adopted a ‛soft’ approach with a
Communication on ports policy, issuing guidelines on state aid, environment, and best
practices and began working more closely with the stakeholders.
Despite the ‛soft’ approach, the European Commission indicates that problems in the port sector
still remain, which could put at risk the goals of an efficient, interconnected and sustainable
Trans-European Transport Network and, as a consequence the functioning of the internal
market. These challenges include the need to adapt ports to new transport and logistical
requirements and to overcome port congestion (which according to the Commission puts at risk
the goal of the White Paper on Transport2 of shifting 30 per cent of long distance road freight
transport to other modes such as rail or waterborne transport by 2030) and the increased cost of
sea shipping.
For these reasons, the White paper on Transport and the Single Market Act II 3 emphasise the
need to review the EU’s port policy.
Proposal for a Regulation on Guidelines for the development of the trans-European transport Network
(TEN-T) COM (2011) 650. The TEN-T network consists of two layers: 1) the comprehensive network will
ensure full coverage of the EU and accessibility of all regions, to be completed by 2030, and 2) the core
network that will feed into the comprehensive network and will prioritise the most important node of the
TEN-T, and is to be completed by 2050.
2 Transport White Paper 2011 « Roadmap to a Single European Transport Area- Towards a competitive
and resource efficient transport system ».
3 Communication from the Commission to the European Parliament, the Council, the European Economic
and social committee and the Committee of the regions, Single Market Act II, Together for new growth,
COM (2012) 573 final, 3.10.2012.
1
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Identification of the issue at stake
After a clear and comprehensive presentation of the policy context, including the TEN-T
network and the financial instrument Connecting Europe Facility (CEF), as well as of the EU
ports’ heterogeneity (further detailed in annex II of the Impact Assessment (IA)), the
Commission identifies the main challenge as the structural performance gap between TEN-T
seaports, aggravated by the need to adapt ports to new transport and logistical requirements at
a moment of scarce public funding. This problem leads to further congestion, capacity and
connectivity problems.
The three underlying drivers of the core problem are substantiated 1, as are their root causes.
These include:
 The port services and operations in some ports are sub-optimal. The IA indicates that
stakeholders have identified the root causes to be weak competition within the port
services market arising from market access restrictions, market abuses by service
providers with special rights and a high administrative burden stemming from a lack of
communication within ports.
 The current port governance framework in some TEN-T seaports does not provide
enough incentives to attract investments. The IA indicates that the root causes for this
are, among others, the unclear financial relations between the public authorities, port
authorities and the service providers and the low level of autonomy given to port
authorities to set infrastructure charges including the lack of incentive to reward
environmentally friendly practices.
 Inadequate connections with the hinterland, notably by rail and inland waterways.
The IA also identifies persisting credit restrictions and curtailing private investment which will
lead to a technological standstill in the future as potential problem drivers, but dismisses them
as they either go beyond the immediate scope of regulatory intervention by the EU or are
already covered by other EU initiatives which do not relate to transport.
The IA provides a useful table which lays out the links between the problems, their drivers and
their root causes and another table presenting the affected stakeholders and their key interests
(IA, p. 30).
The IA includes clear explanations on the model applied to evaluate TEN-T ports’ performance
and the related assumptions and limitations (further detailed in Annex VI of the IA). The
discussion on the problem drivers and their root causes is substantiated by abundant data and
research, and stakeholders’ opinions on the identified problems are well reflected.
The definition of the problem is quite comprehensive, although it would be strengthened by a
more in-depth discussion on why current competition law is unsuitable to tackle issues
surrounding monopolies and state aid in the ports sector. The reasons put forth by the
Commission for not systematically being able to follow up complaints about abusive
restrictions imposed to port operators appear rather unconvincing.

The third driver, viz connection problems with the hinterland, is not analysed in the IA as it is addressed
by the TEN-T and CEF (connecting Europe Facility) proposals, as well as by the new cohesion policy.
1
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As foreseen in the Commission’s IA Guidelines, a discussion on the evolution of the problem
without further EU action is included. The analysis comprises traffic projections until 2030 by
region and by sector and the forecasting uncertainties are acknowledged1 . While the
Commission indicates that the baseline scenario takes account of the changes in individual
Member States2 and of the impact of the new Directive on concessions in ports (which will enter
into force in 2015) and the foreseen modernisation of state aid rules, it states the ’status quo
assumes that those possible reforms will not lead to the establishment of a level playing field for
all TEN-T ports’ without, however, entering into a discussion on the potential impacts that
these reforms could have on the problems identified.

Objectives of the legislative proposal
The general objective of the Commission proposal is to 'improve the performance of the TEN-T
seaports in order to contribute to the goal of a more efficient, interconnected and sustainable
functioning of the TEN-T'3.
This general objective is further broken down into the specific objectives of (1) modernising the
port services and operations within the TEN-T seaports, and (2) optimising port governance
frameworks as to make investment more attractive.
In order to achieve this, operational objectives have been identified for each of the specific
objectives.
To modernise the port services, it is vital to:
 clarify and facilitate access to the port services market;
 prevent market abuse by port service providers with exclusive or special rights; and
 ensure that consultation of port users on the main decisions which affect the
functioning of the port in all TEN-T ports by the end of the implementation date of the
initiative.
To encourage investment this initiative must by the end of the implementation date of the
initiative:
 ensure the transparency in the financial relations between public authorities, port
authorities and port service providers in all TEN-T ports;
 ensure that all TEN-T port authorities are free to autonomously set their port
infrastructure charges, with the possibility of environmental modulation of charges.
The links between the objectives and the problems are made clear in Table 13 4. Each of the root
causes gives rise to a number of measures designed to alleviate the problem.

Range of the options considered
The IA presents a very detailed range of policy options by linking possible action to each of the
root causes of the problem identified. These are then combined into four policy packages which

For example, the baseline scenario assumes that the current state of affairs will prevail and does not
perform a sensitivity analysis on possible trade agreements or new trade barriers.
2 Annex II of the IA contains an overview of recent and on-going port reforms in selected European
Countries.
3 IA, p. 29.
4 IA, p. 30.
1
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seek to address the combination of problems. The Commission indicates that each policy
package is composed of measures addressing the two specific objectives and all of the five
operational objectives. A clear table on the measures proposed in each of the policy packages in
relation to the specific and operational objectives is included.
The IA indicates that the reform of the port labour market, the generalisation of the selfhandling and the prohibition of exclusive rights to operate port services, or of in-house services
were discarded as policy options at an early stage, giving explanations for that choice.
Consequently, the examined four policy packages are the following:
Policy Package 1: ‛horizontal instruments and transparency’: This option would combine the
use of horizontal instruments, soft measures on market access and binding provisions on
financial transparency, intra-port coordination and port infrastructure charges. The current
TFEU rules on non-discrimination and freedom of establishment, as well as the enforcement of
horizontal instruments such as the Concession Directive1, the Transparency Directive2 and any
future approach on State Aid shall be explained in a Commission Communication. There would
also be regulatory measures in relation to the pricing of port services which would require
transparency, non-discrimination and proportionality where a monopolistic situation continues.
The port management, the stakeholders and service providers would form a Port Users
Committee to be consulted on administrative procedures of the port. There would be financial
transparency between public and port authorities and transparency for the calculation of port
dues.
Policy Package 2: ‛regulat ed competition’: This package would introduce the freedom to
provide services, while allowing Member States a discretionary margin in deciding whether to
restrict this freedom for objective and transparent reasons, such as a lack of space. In this
scenario the port authority would have to enter into a contractual arrangement with a port
service provider via a tendering procedure (except in small contracts). The obligation of public
tendering would apply only to future contracts. Port authorities will be required to separate
their accounts. A port user committee would be established under this option too. The port
dues will be charged in a transparent manner, according to actual costs and will vary according
to the environmental performance of the ships.
Policy Package 2a: ‛reinforced regulated competition and port autonomy’: this option consists
of Policy Package 2 with the following differences:
 Market access would be slightly eased. The obligation to have recourse to public
tendering in the case of space restrictions would apply to both new contacts and to
substantial changes to existing contracts.
 There would only be regulatory oversight of service providers who are in a
monopolistic position which cannot be contested.
 Greater autonomy would be given to the ports in the areas of infrastructure charging
(each port would be given the right to set itself the structure and level of port dues)
provided that the charging remains transparent. A differentiation according to the
environmental performance of ships and fuel would be encouraged.

1
2

To be finalised in Parliament in November 2013.
Transparency Directive 89/105/EEC.
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Policy Package 3: ‛full competition and port autonomy’. This option builds on Policy Package
2a. At least two competing and independent operators would be required for every port service
where the number of operators is limited as a result of lack of space. There would be a legal and
functional separation between the commercial functions of public authorities. This would lead
to multiple port actors. In order to ensure that the port functions properly the central
coordination would be strengthened. Each authority would be free to determine the structure
and level of infrastructure charges according to its own commercial practices. The transparency
of the charges would not be considered necessary, as the competitive environment will induce
enough pressure to keep the charges at an appropriate level.
Policy Package 2a was deemed the most appropriate response. The baseline scenario (no action)
is not among the policy options examined and the options do not appear to be systematically
compared to the baseline, contrary to the provisions of the IA guidelines.

Scope of the Impact Assessment
All policy packages were analysed for their economic, social and environmental impacts, and
compared for their efficiency, effectiveness and coherence in meeting the policy objectives.
The economic analysis of the proposals includes an analysis of their impacts on direct and
indirect transport costs, on attracting investments, on administrative burden (with a distinction
between the costs for the public sector and the costs for businesses1), on SMEs, on transport and
multimodality and on international competitiveness.
The calculation of cost savings was based on the assumption that open markets will reduce the
price of port services. Information obtained from the users' survey regarding the scope of cost
decreases assumes a price decrease ranging from 2 per cent to 20 per cent according to the
policy package and type of service. The calculation methodology is detailed in annex VII of the
IA. The impact of each of the policy packages on the total port costs was calculated by
extrapolating port tariffs data from the port of Rotterdam, which was taken as a reference for
the benchmarking exercise because of its goods results. Assumed annual savings range from
318.15 million euro per year in policy package 1 to 1,.245.21 million euro per year in policy
package 3. The IA acknowledges however caution when interpreting results based on price
assumptions, as these could vary according to regions and individual ports
The IA includes a very brief and general discussion on the regional distribution of impacts but
no territorial impact assessment was carried out. The Member States, regions and ports most
affected by the required modifications are not apparent.
According to the Commission, all policy packages aim to reduce the overall environmental
impact of transport insofar as they all contribute to making maritime transport more attractive
in comparison to road haulage2. The IA includes a table on the impact of each policy package on
the increase in short sea shipping, the decrease of road transport over 300 km and the
corresponding gains in external costs. External cost savings range from 23 million euro for
policy package 1 to 76 million euro for policy package 3 (savings for policy package 2a
represent 69 million euro). The Commission’s Impact Assessment Board had requested that the
assessment of environmental impacts be strengthened to include direct impacts through water

1
2

Annex IX of the IA explains the calculation of administrative costs.
2011 White Paper on Transport.
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pollution and the handling of shipping waste. This recommendation does not appear to have
been followed.
The potential social impacts are assessed in relation to the possible increase in productivity
associated with technological changes generated by the policy packages. The IA considers that
technological changes could in the short term lead to job suppressions, but that in the medium
and long term all policy packages would generate additional port activities and have a net
positive impact on the creation of jobs, though modest. The detailed calculations and
assumptions in that regard are provided in Annex VII of the IA. Since the proposal does not
touch upon labour regimes, no particular impact with regard to wages, labour relations and
labour conditions was identified.
The IA indicates that all policy packages present a trade-off between economic and social
impact and recognises that in policy packages 2, 2a and 3 ‘the risk of social tension in relation
with the lifting of restrictions to the market access, and more specifically for cargo handling,
cannot be neglected’1.

Subsidiarity / proportionality
The IA provides a subsidiarity analysis for each set of policy measures. The analysis is based on
both the necessity test and the EU added value test. The proposal is based on Article 100(2)
TFEU which states that the European Parliament and the Council, acting in accordance with the
ordinary legislative procedure, may lay down appropriate provisions for sea transport. The IA
indicates that a parallel can be drawn with other transport modes, arguing that the port sector is
the only transport sector for which there is almost no EU legislation on issues such as the access
to the market, financial transparency, infrastructure charging and coordination issues. Although
the specific nature of the maritime sector and its long lasting history and culture is recognised,
because of the effect of scale and the international dimension of the sector, the Commission
considers that the proposed initiative is in line with the subsidiarity principle.
Proportionality is also examined, with the Commission arguing that proportionality is ensured
insofar as the initiative applies only to TEN-T seaports which deal with 90 per cent of the traffic.
Reasoned opinions were issued by the Swedish Parliament, the Spanish Parliament, the Latvian
Parliament, the Polish Sejm, the Italian Senate and the Maltese Senate. The parliaments are
concerned that a regulation is too restrictive an instrument to use in the circumstances, which
does not allow flexibility based on national practices. They have also questioned the
proportionality of the proposal.

Budgetary or public finance implications
The Commission does not indicate any budgetary implications.

SME test / Competitiveness
The analysis of economic impacts includes a section on SMEs as mooring, towage, pilotage and
bunkering activities are typically provided by SMEs and microenterprises. The IA considers
that the introduction of free market access will be beneficial to SMEs as it will create a more
1

IA, p. 54.
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business-friendly and entrepreneurial environment. Administrative costs for SMEs are also
examined, with policy package 2a being the one creating the smallest additional administrative
costs for these enterprises. The IA concludes that no policy package will impose any particular
obligation on SMEs. However, the effect on SMEs of increased competition within the port
services sector could be expanded upon.
It is assumed that all policy packages will improve international competitiveness of the
Southern European ports which currently lose business to the North African ports and to a
smaller extent the Baltic ports which have to compete with Russian ports.

Quality of data, research and analysis
The IA is permeated by high quality research. In addition to contributions from stakeholders
(through hearings, conferences and stakeholder surveys), the IA draws upon abundant
academic research as well as a study by PriceWaterhouseCoopers in partnership with Panteia
(PWC 2013) on ’measures to enhance the efficiency and quality of port services in the EU’,
carried out on behalf of the Commission in preparation of the present impact assessment. The
latter study is however not well referenced in the IA.
The IA contains a substantial amount of quantitative information. The IA is very transparent
about the underlying assumptions and the evidence (survey data) used for calculating the
expected costs and benefits of the options and openly cautions against relying solely on analysis
which is based on multiple assumptions.

Stakeholder consultation
Due to the technical nature of the file, DG MOVE decided to carry out an intensive targeted
sectorial public consultation, rather than a full public consultation open to the wider public.
Public consultation was carried out through bilateral contacts between the Commission and the
main industry associations in the port sector, as well as with the two main Unions of port
workers. Stakeholders were also consulted through two targeted online surveys designed by
PWC in the context of the study ’on measures to enhance the efficiency and quality of port
services in the EU’. An EU conference on the future of EU Ports Policy was also held1, as well as
a public hearing in Brussels, with all interested parties.
The online surveys carried out by PWC attracted some criticism from the two main Unions of
port workers regarding the consultation method and the drafting of the questions relating to
aspects of quality and efficiency of ports connected with port work issues. The IA in Annex V
acknowledges that there was low participation by national trade unions in the on-line surveys;
rather trade unions at EU level have expressed their opinions in position papers and manifestos.
Annex V also includes a summary of stakeholders’ positions.

Monitoring and evaluation
The Commission will monitor the implementation and effectiveness through a set of core
progress indicators. Data will be gathered through the already established PPRISM project2 and
3rd quarter 2012.
The project delivers a shortlist of indicators that form the basis of a future European Port Observatory
which will take the form of a Port Sector Performance Dashboard
1
2
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through a fact-finding survey. A research project has also been launched by the Commission to
examine the practical and operational requirements for setting up a port observatory which
aims to provide data on a continuous basis. An implementation report will be carried out by the
Commission on the basis of the foreseen core progress indicators three years after the end of the
implementation date of the proposed legislation.

Commission Impact Assessment Board
The IA acknowledges the opinion of the Impact Assessment Board and details the changes
made to comply with the recommendations of the Board. In its opinion of 20 March 2013, the
Board’s main concerns focused on weaknesses in the problem definition and the baseline
scenario, the definition of the key objectives and the choice of options, notably the absence of a
horizontal instrument as an option. The baseline scenario is now dealt with comprehensively
and includes an explanation of issues likely to arise if the status quo continues.. An option for a
horizontal instrument, policy package 1, has also been included.
There is also evidence that the current IA reflects most of the Board’s further recommendations:
it now contains detailed information on the assumptions and related uncertainties, on the
different cost calculation models used, a more detailed subsidiarity analysis, a clearer
description of the links with the European Semester exercise and the Structural funds, a better
presentation of stakeholders’ views on the options and their criticism regarding the consultation
method and a short (however rather sketchy) discussion on the regional distribution of impacts.
In that regard, the IA does not contain extensive evidence of analysis of the impacts of the
proposal for the various regions containing major ports. Despite some general comments on the
expected consequences for the regions, the regions are not scrutinised on an individual basis.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal seem to correspond.
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Initial appraisal of a European Commission Impact Assessment

Actions for Antitrust Damages
Impact Assessment (SWD (2013) 203 SWD (2013) 204 (Summary)), for a
Commission Proposal for a Directive of the European Parliament and of the
Council on certain rules governing actions for damages under national law for
infringements of the competition law provisions of the Member States and of
the European Union (COM (2013) 404).
Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the proposal for a Directive on Actions
for Antitrust Damages, submitted on 11 June 2013.
The European Court of Justice (ECJ) ruled more than a decade ago that all individuals must be
entitled to claim compensation for any harm caused from a breach of EU competition rules.
However, many victims do not have an efficient mechanism to assert this right.
In order to address this issue, the Commission launched a Green Paper on damages actions for
breach of the competition rules, which investigated the main obstacles to effective
compensation1. The European Parliament adopted a Resolution2 calling on the Commission to
complete a White Paper3 on specific measures that would enable the effective exercise of the
right to compensation. This was accompanied by an earlier impact assessment.
In June 2011, the ECJ, in the Pfleiderer1 case, ruled that, in absence of EU law, national courts
must determine whether the disclosure of leniency-related evidence should be admissible in
actions for damages. This is evidence that has been handed over to the competition authority by
a member of a cartel who has agreed to co-operate with a view to obtaining a more lenient
outcome. The ruling has the potential to create a wide variety of approaches, across the Member
States, in the administration of actions for damages.

Identification of the issue at stake
The IA attempts to deal with a large number of issues. Their presentation makes it difficult to
ascertain which the most pressing issues are. A clear definition of the exact problem is missing
in a number of cases, requiring the reader to extrapolate the problem from a series of
statements. Much of the analysis is discussed in relation to the possible actions to improve the
current situation, in some cases pre-empting the choices made, rather than giving the reader a
clear impression of what the current situation is. However, the IA does succeed in making clear
that there are a number of issues which require attention. These include the following.
COM(2005)672.
T6-0152/2007.
3 COM (2008)165.
1
2
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The interaction between public and private enforcement remains unclear under the current
legal framework. Public enforcement is the application of the competition rules by the
Commission and National Competition Authorities (NCAs), whereas private enforcement
involves private persons using the directly enforceable rights which flow from Article 101 and
Article 102 TFEU before national courts. Both ought to work as complementary tools. The IA
describes the smooth interplay between public and private enforcement as being low. However,
this point is not dealt with more extensively.
The aftermath of the Pfleiderer case. The current legal uncertainty regarding the admissibility
of leniency documents, following the ruling of the ECJ, is undesirable, as it is likely to dissuade
cartel members from participating in leniency programmes. This will have an impact on all
stakeholders, as the vast majority of cartels are discovered through the leniency programme.
Legal uncertainty and risks for public enforcement. This problem is linked to the previous
point. As national courts rule on the admissibility of leniency documents, some Member States
will emerge as favourable towards different parties, which can lead to the cherry-picking of
jurisdictions in which to bring actions for damages. Furthermore, as time progresses, there is a
risk that the application of the EU right to compensation will diverge, as individual Member
States build their own jurisprudence.
The current legal framework for damages is ineffective. Victims experience difficulties in
accessing the evidence needed to prove a case, as well as through not having access to collective
redress mechanisms. Consumers and undertakings struggle with the lack of:
 a passing on defence (a defence against a direct purchaser's damages claim, relying on
evidence showing that the overcharge resulting from a cartel was passed on – fully or
partially - by the direct purchaser to its own customers further down the distribution
chain);
 consistency in the binding nature of NCAs' decisions (only Germany recognises the
decisions of other Member States' NCAs);
 legal certainty regarding limitation periods (in many Member States there is no special
limitation period for actions for damages. This limits victims to acting within the ordinary
limitation period before a competition authority renders an infringement decision and can
form an important obstacle preventing follow-on action from being instituted);
 guidelines for calculating damages; and
 rules concerning the costs of damages.
The IA concludes that the problem with the current legal framework leads to ineffective
enforcement of the competition rules and to defendants suffering a cost disadvantage.
The current legal framework could endanger the proper functioning of the internal market.
The vast majority of antitrust damages cases are brought in only three Member States (United
Kingdom, Germany and the Netherlands). This would suggest that the law is not being
enforced equally and open undertakings to different levels of risk depending on which Member
States they are active in.
The IA is concerned that this will affect the freedom of establishment, the free movement of
goods and the freedom to provide services, although this proposition is not conclusively
proven.
1

Case C-360/09 Pfleiderer AG v Bundeskartellamt [2011] ECR I-5161.
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Costs. The costs of infringements are currently borne by the victims. In particular, this
negatively affects SMEs and consumers. The IA notes that the lack of empirical data makes it
impossible to quantify the amount of harm, but estimates that it is between 13 billion euro and
(over) 37 billion euro a year.
The IA mentions some possible causes of these problems, such as divergences among Member
States: 'The marked differences (described as ‘astonishing diversity’ in the 2004 Comparative
Study) continue to exist [in Member States] in relation to many of the topics to be addressed in
this policy initiative... The described differences have even increased since 2004.' (IA, pp. 16-17)
Furthermore, it is worth recalling the information asymmetry between victims and infringers of
EU competition law (IA, p. 27), which is key to the underlying concept of an unfavourable
risk/reward balance for victims (IA, pp. 18 and 27).

Objectives of the legislative proposal
The two primary objectives of this proposal are: (1) to find a balance between strong public and
private enforcement of the competition rules, and (2) to ensure that victims of breaches of the
competition rules have access to effective mechanisms to obtain full compensation.
The IA contains the following specific objectives: (1) the protection of effective public
enforcement, (2) full compensation, (3) greater awareness of the rules and deterrence, increased
enforcement and improved compliance, (4) full access to justice, (5) appropriate and efficient
use of the judicial system, (6) a more level playing field and increased legal certainty for
businesses operating throughout Europe, (7) providing benefits for SMEs, and (8) stimulating
economic growth and innovation.
In some cases, the description of these objectives is essential to understanding their actual
meaning. For example, the objective of full compensation includes the 'need to avoid overcompensation: measures put forward as a result of this initiative should not lead victims
systematically receiving damages higher than the entire loss suffered.' (IA, p. 26) The same
reasoning applies to the 'full access to justice', which 'should be facilitated, while at the same
time putting in place safeguards to avoid abusive litigation'. (IA, p. 27)
Interestingly, the IA does not set explicit operational objectives, which could have matched the
causes of the problems and might have helped in monitoring the policy.

Range of the options considered
The IA considers the following options, without clearly prioritising the importance of their
building blocks.
Policy Option 1: Baseline scenario.
This option involves taking no further action at EU level in the field of antitrust damages. There
was some support for this option during the public consultation.
Characteristics common to Options 2, 3 and 4.
The following elements appear identical in options 2 and 3 and are based on the White Paper.
Option 4 presents a non-legislative approach to achieve the same result.1
This is a simplified presentation of the main features of the options. The full details may be found in the
IA, pp. 31 to 37.
1
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o

The awarding of full single damages.

o

A limitation on the liability of the immunity recipients from claims by direct and
indirect contractual partners.

o

Standing (i.e. permission to appear as a party before the court) to be permitted for
indirect purchasers.

o

A passing on defence, as well as a rebuttable presumption in favour of the indirect
purchaser who passed on the extra cost associated with the cartel.

o

The final decisions of NCAs to have binding effect in all Member States.

o

A specific limitation period for actions for damages that relies on an infringement
decision of the competition authority.

Options 2, 3 and 4 have the following specific content.
Option 2: Adopting the White Paper's suggested measures through a legislative instrument.
In addition to the above, option 2 also considers the introduction of two different collective
redress measures (opt-in group action and representative actions), although the difference
between the two is not expanded upon. There would be a rebuttable presumption regarding
fault once the infringement has been established, unless the infringer can prove the
infringement was due to excusable error. There would not be any presumption that cartels have
caused harm. This option also provides protection from disclosing corporate statements (private
documents relating to the internal running of the undertaking made in the context of the
leniency programmes).
Option 3: Legislative proposal based on the White Paper and additional safeguards.
Option 3 would also contain rules on the access to files from the competition authorities.
Corporate statements and settlement submissions (where undertakings acknowledge their
infringement and request the authority a simplified procedure and a reduction of the fine)
would not be disclosed. It would allow the disclosure of documents that were especially
prepared for the purpose of public enforcement proceedings, once these proceedings are
complete. This option considers the introduction of a rebuttable presumption of harm in cartel
cases. Finally, it would contain measures to facilitate consensual dispute resolution.
Option 4: Non-regulatory measures
This option would involve no legislative action, but instead would suggest a range of useful
solutions and best practice, based on the experiences of the Member States. Besides the elements
common to the other options described above, there would be rules on access to evidence as
well as a rebuttable presumption of harm in cartel cases similar to the ones in option 3.
The current analysis does not consider options which were discarded in the IA for the White
Paper, as they were either not effective or had an unsatisfactory cost/benefit ratio (IA, p. 31).
These included an opt-out class action, by which 'some victims were allowed to claim damages
on behalf of all injured parties except those that expressly opted not to be represented’ (IA, p.
76) and multiple damages, existing for example in the US, where a successful claimant may
obtain a very high award (IA, footnote 108, p. 61).
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Scope of the Impact Assessment
Preferred option
Every option was assessed under twelve criteria, which provide a framework against which the
options could be compared. These criteria were: ensuring full compensation of the entire harm
suffered; the protection of effective public enforcement; increased awareness; enforcement;
deterrence and legal certainty; access to justice; efficient use of the judicial system; a more level
playing field; positive impacts on SMEs and consumers. The analysis is complicated by the
desire of the Commission to achieve so many objectives. In terms of costs, the criteria analysed
included: litigation costs; administrative burden; error costs; and implementation costs. Much of
this proposal would have an effect on society, as well as the economy, by ensuring effective
redress, fair competition and the proper functioning of the internal market1.
The assessment contains detailed qualitative analysis. It was not possible to carry out empirical
quantification. As far as the Commission was aware, no other jurisdiction had passed a similar
law, making it impossible to carry out a jurisdictional comparison.
The Commission concluded that option 3, combined with non-binding guidelines on the
quantification of damages, and would be the most suitable option to pursue. Although
impossible to foresee the result completely, the Commission expects that there will be an
increase in compensation awarded. Assuming this will lead to a 5.0 per cent reduction in the
number of cartels, the negative consumer welfare impact of such infringements could be
reduced by 1.32 to 3.45 billion euro per year.
In comparing options 2 and 3, the options most likely to meet the proposal's objectives, the
Commission considered option 2 to be the stronger of the two. Option 2 would be better than
option 3 because it represented a more efficient use of the judicial system and would place
SMEs and consumers in a stronger position, thus improving the private enforcement of the
competition rules. The IA claims, however, that option 3 is more balanced, as it offers stronger
protection to public enforcement, by covering both leniency and settlement schemes.
Logically, with this balanced approach, there is no indication as to which group of victims is
likely to benefit the most from this proposal. The tables contained within the IA, detailing the
potential benefits of each option, are helpful in this regard. This is a possible area to be further
analysed in an evaluation of the proposal.

Subsidiarity / proportionality
The IA states that the Commission 'considers that action at EU level along the lines of the
preferred option would respect the principle of subsidiarity since there is a clear need for and
added value in such action. The preferred option is also fully in line with the principle of
proportionality, both as regards its general approach and the content of the individual
measures envisaged' (IA, p. 66).
The IA acknowledges that some stakeholders suggested that action should not be taken at EU
level 'on grounds of general inappropriateness for EU action in an area that is mostly governed
by national substantive and procedural rules' (IA, p. 32).
1
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The legal bases of this proposal are both Articles 103 TFEU and Article 114 TFEU, i.e. a
competition and an internal market legal basis. The internal market is an area of shared
competence, where subsidiarity applies. The Lisbon Treaty states that 'the competition rules
necessary for the functioning of the internal market' are an area of exclusive European Union
competence (Article 3(1)b TFEU), where therefore subsidiarity does not apply.
No reasoned opinions have been submitted on this proposal by the Member States’ national
parliaments.

Budgetary or public finance implications
The proposed Directive does not appear to have any budgetary implications.

SME test / Competitiveness
The comparison of the options included an analysis of the impact of each option on SMEs and
consumers. However, the preferred option (option 3) did not score highest in this regard. An
analysis was carried out on whether each option would stimulate the economy and innovation.
The preferred option scored joint highest.

Simplification and other regulatory implications
The EP Resolution which initiated the White Paper on this matter recognised the importance of
collective redress. The EP Resolution and the IA favour a separate horizontal EU framework on
collective redress.
A proposal for a European horizontal framework for collective redress is currently at a
preparatory phase before the Parliament1.

Quality of data, research and analysis
There is evidence of extensive research having gone in preparation of the Commission text. The
IA reflects the nuances of the difficulties encountered by those trying to claim damages. The
data comes mainly from extensive research carried out by the Commission. However, there is
very little evidence of drawing on the experiences in the Member States. Mainly three countries
- the United Kingdom, Germany and the Netherlands - are given as examples.
Whilst the quality of the analysis is good, its presentation is somewhat confusing. It is
particularly hard for a non-expert to follow. There is evidence and analysis of discarded options
throughout the report, which would have benefitted from being discussed more fully at the
options stage.

Stakeholder consultation
The use of the data and opinions collected from the stakeholder consultation was the strongest
aspect of this IA. They suffuse the text and are used to support the arguments made. The
stakeholder consultation received 300 responses from a wide variety of stakeholders and over
18,000 replies from citizens voicing their opinions as consumers. 15 Member States also replied.
1
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While consumers largely demanded a binding collective redress mechanism, the majority of
business respondents were opposed.

Monitoring and evaluation
The Commission will continue to monitor the competition legal framework to analyse any
claims for damages arising. It will also monitor the transposition of the Directive in the national
law of the Member States, which must be completed before an ex-post evaluation can be carried
out. Dialogue with stakeholders will continue, particularly to ensure that no undertakings are
wrongly paying damages.
The evaluation will use the following indicators: the extent to which victims effectively obtain
compensation and the optimisation of the interaction between private and public enforcement;
and whether there are increased instances in which competition law infringers pay damages, by
monitoring the overall number of actions for damages brought before national courts and the
number of Member States where actions for damages are brought.

Commission Impact Assessment Board
The IA addresses specifically the issues raised in the first opinion of the Impact Assessment
Board. The first opinion voiced concerns over the definition of the problem, the reporting of the
opinions of the stakeholders, the objectives of the initiative, the similarity between options 2
and 3, the analysis of the impact and the comparison of options, and the criteria that would be
used for monitoring.
Although the Impact Assessment Board issued a second favourable response, a few weaknesses
highlighted in their first opinion still remain. In particular, the problem definition and the links
between the problems and the objectives could be strengthened.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal seem to correspond, as the proposal is clearly based on the preferred
option.
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Initial appraisal of a European Commission Impact Assessment

EU-China Investment Relations
Impact Assessment (SWD (2013) 185, SWD (2013) 184 (summary)) for a
Recommendation for a Council Decision authorising the opening of negotiations on an
investment agreement between the European Union and the People's Republic of
China

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment Report on EU-China Investment Relations, submitted on 23
May 2013.
China is the world's second largest national economy and the biggest exporter, as well as an
increasingly important political power. China is regarded as a key foreign direct investment
(FDI) destination by European Union member states1. However, compared with Europe's other
trading partners, the flow of FDI between the EU and China is lagging behind (IA, p. 6).
The focus of Chinese investment outflows has changed. Investments are increasing in value and
are more likely to involve the selling of products, expanding of production chains and the
acquisition of technology, brands and human talent. Chinese FDI in the Union is spread across a
wide range of sectors, both manufacturing and services.
In April 2010, the President of the European Commission, José Manuel Barroso, and the Chinese
Prime Minister, Wen Jiabao, agreed to investigate ways to enhance the EU-Chinese investment
relationship. European External Trade Commissioner, Karel De Gucht, and the Chinese
Minister for Trade, Chen Deming, agreed at the EU-China Joint Committee (May 2010) to
launch a Joint EU-China Investment Taskforce to study options for improving bilateral
investment and evaluate the desirability and practicality of the possible negotiation of an EUChina investment agreement.

Identification of the issue at stake
The IA contains a long and detailed analysis of the nature of the current European Union/
Chinese investment relationship. This includes a discussion of the problems that exist and of the
potential lost opportunities and of the experiences of other trading partners. However, the
effects of maintaining the baseline (no EU-China investment agreement) are not entirely clear
and there is no discussion at this stage of the environmental or social impacts of non-action.
According to the Commission, the main issues justifying EU action are the following:


1

The EU-China investment climate. Despite clear bilateral links between China and the EU,
discrepancies remain in the trade and investment relationship. Chinese FDI in Europe
represents less than 1.0 per cent of the inward investment into Europe, whereas 5.0 per cent
of inward investment into China comes from Europe.

IA, p. 3.
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The lack of a level playing-field for prospective and existing European investors in
China. The absence of a predictable, a secure environment for investors and restrictive
laws, negatively impact the outward flow of FDI from Europe. This leads to untapped
opportunities and a growing imbalance as Chinese companies do not have to face such
barriers when investing in Europe.
The Commission's public consultation found that 77 per cent of business respondents had
experienced difficulties when investing, or attempting to invest in China1. The difficulties
faced include problems with intellectual property, a lack of faith in the impartiality of the
legal system, and state-owned Chinese companies and companies with close links to the
political elite are given preferential treatment.
The latest version of the Foreign Investment Guidance Catalogue2 classifies three economic
categories of FDI: prohibited; restricted and encouraged. Both the restricted and
encouraged categories are subject to limitations. There are also specific industry plans for
certain sectors. The IA points to contradictions between the Catalogue and other measures,
which highlights a lacuna of a secure basis for business planning.



The lack of comprehensive framework to remedy shortcomings within the EU-China
investment relationship. There is currently no framework in place to deal with disputes
arising from investments between the EU and China. Investments in China are not covered
comprehensively by WTO agreements. However, China is compliant with some WTO
policies, namely those relating to trade in services and trade related investments which
affect trade in goods. As China is not a member of the OECD, it is not obliged to follow the
OECD codes relevant to investment.



China's and the EU's bilateral agreements and negotiations with third countries and
implications for investment. China and the EU are involved in or are negotiating
investment agreement with third countries. The commitments they have given (such as
commitments on market access, post establishment treatment and protections), as parties to
these negotiations, may disadvantage EU/Chinese investors in China/ the EU.



Concerns regarding the level of Chinese Investment in the EU. Chinese companies are
increasingly investing through mergers and acquisitions, which create the impression of
strategic takeovers, which in turn has led to the public perception3 that Chinese FDI are
involved in unfair acquisitions of technologies and knowledge. 64 per cent of respondents
to the public consultation had no concerns about Chinese state-owned companies investing
in Europe, although a third of respondents expressed concerns over the amount of capital
available to them when participating in European public procurement procedures.
Furthermore, many Chinese companies that invest in Europe are state-owned. There are no
current guidelines on the conduct of state-owned enterprises (SOEs) with the Bilateral
Investment Treaties (BITs).



China also has concerns regarding investing in Europe. Having to deal with 25 different
BITs, China is interested in a uniform EU-level agreement on investment protection.
According to the Commission, many Member States maintain prohibited or restricted

IA, p. 12.
Foreign Investment Guidance Catalogue, was promulgated by the Chinese National Development and
Reform Commission and the Ministry of Commerce.
3 No reference is given in the Commission’s IA.
1
2
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sectors or ex-ante authorisation procedures for foreign investors. The lack of uniform rules,
particularly in the area of service, hampers Chinese investors. There are also concerns
regarding the number of visas available to Chinese investors. Furthermore, China
demands that the EU grants ’market economy’ status for the purpose of anti-dumping.

Objectives of the legislative proposal
The objective of the Commission proposal is to fulfil the requirement under Articles 3(1)(e), 206
and 207 TFEU that the Union continues to work on the abolition of restrictions on foreign direct
investment. In this context, the IA highlights four specific objectives: (i) to improve the legal
certainty of EU investors in China; (ii) to improve the protection of EU investment in China; (iii)
to reduce barriers for European investors to invest in China; and (iv) to increase the flow of FDI
between China and Europe.
In order to achieve these aims, the IA contains a comprehensive list of twelve operational
objectives. The link between the problems identified by the Commission and the specific or
operational objectives presented in this IA is not clearly presented.

Range of the options considered
Option 1: Baseline Scenario - no policy change
Investment would continue under the current system of 25 Bilateral Investment Treaties (BITs),
between China and the Member States of the Union. The current BITs could be terminated and
may require renegotiation which would only be possible if the Commission empowered the
Member States1.
Option 2: A stand-alone investment protection agreement
This agreement would cover treatment and protection of investment agreements (postestablishment), but not market access. It would purse the highest level of investment protection
possible and would allow for inclusion of clauses on the non-lowering of labour and
environmental standards, corporate social responsibility, and provisions dealing with stateowned enterprises.
Option 3: A separate agreement combining investment protection with market access
This option builds on Option 2 and is complementary rather than alternative. It would establish
’an EU Free Trade Agreement (FTA) practice of including provisions on establishment for all
sectors for national treatment and market access with horizontal and sectorial liberalisation
commitments aiming to facilitate investment flows’2 . There are several scenarios possible
regarding the ambition on market access- the modelling looks at modest and ambitious
liberalization scenarios.
Option 4: The current negotiating guidelines for the Partnership Co-operation Agreement
(PCA) to include both market access and investment protection
The Commission could propose to change the PCA negotiating guidelines to include
investment protection. However, it is politically highly unlikely that the overall stalemate in the
PCA negotiations could be overcome.

1
2

Negotiating Foreign Direct Investment is a competence of the Union.
IA, p. 23.
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Option 5: A comprehensive FTA with China including investment protection and ambitious
market access for investment
The Commission states that this option is mentioned ’for completeness’ but it was not explored
properly as there is no interest from China or EU stakeholders1.
Preferred Option: The Commission’s preferred option is an agreement combining investment
protection with market access, as described in option 3. The Chinese would prefer a pure
investment protection agreement (option 2). However, it was agreed at the 14th EU-China
Summit that a negotiation covering all issues of interest to either side would be followed.

Scope of the Impact Assessment
Options 2 and 3 are analysed, often simultaneously, for their economic, social and
environmental impacts. The other options were discarded at the preliminary stages of the
report and therefore were not considered.
The fact that the EU is one of the most open economic areas for FDI, and China is one of the
most restrictive, means the negotiation cannot aim to close the gap completely. The IA presents
the possible macroeconomic outcomes for the EU. The claim by critics that outward investments
increase the likelihood of domestic goods being replaced with foreign goods, reducing
investment and employment in the home economy is not fully explored.
As regards social analysis, the inclusion of a non-lowering of standards clause, whereby foreign
direct investors are not admitted to lower the standard of labour conditions that they are
required to follow in their home country is emphasised. Concerns regarding China's labour
conditions and human rights record are discussed and a corporate social responsibility clause is
proposed as a solution. However, the issue of compliance or enforcement of the clause is not
fully discussed.
The analysis of the possible impact on employment is well dealt with on a sectorial basis. No
positive or negative impacts on employment are expected, although the sectors in which people
work may not remain the same. The likely social impacts of this could have been expanded
upon.
The likely impact of an agreement on the environment and the possibility of 'pollution havens',
an increased scale effect, sectorial distribution and the possibility of technology spill-over are
discussed. However, no clear picture emerges. Again a non-lowering of standards clause is
suggested as a solution. There is also the possibility of 'greening' outcomes which would have a
positive effect on the environment.
The IA briefly addresses the human rights concerns raised by various shareholders. It identifies
key areas where human rights must be considered and summarises that it is essential to balance
the treatment of property and the right of investors, with the human rights of the population. It
concludes that investment agreements do not by themselves alter this balance, which is
reflected in the legal order of democratic states. There is no analysis of whether this balance is in
fact reflected in the EU's or China's legal systems. However, 'the overall direct impact on human
rights under either Option 2 or 3 is neutral to positive since it strengthens the already existing

1

IA, p. 52.
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protection of the right to property of investors and does not negatively impact any other rights
of actors other than investors'1.
A proposal for negotiations under Option 2 and 3 is in line with the EU's human rights policy.
The EU is seeking to include a human rights clause in the EU-China Partnership and
Cooperation Agreement (under negotiation), which could settle any doubts as to whether one
party can raise the issue of human rights violations and which will allow for suspension of the
agreement in the case of a serious breach of human rights.

Subsidiarity / proportionality
Articles 3(1)(e), 206 and 207 TFEU give the Union exclusive competence to negotiate on foreign
direct investment. Therefore the subsidiarity principle does not apply.

Budgetary or public finance implications
The IA foresees that the harmonisation of the BITs will entail a degree of simplification for both
China and the EU Member States, which ought to cut the cost associated with administering the
current BITs.
The management of investor-to-state disputes arising from the agreement and the possibility of
paying compensation for damages as a result of a breach of the investment protection
agreement may have implications for the EU budget. The Commission’s DG Trade is currently
producing a draft proposal on the allocation of financial responsibility for investor-to-state
disputes. It is not expected that there will be a rise in disputes or compensation awarded against
the Union. Therefore, it is argued that such an agreement would have a marginal impact on the
EU budget, as compared to the baseline scenario.

SME test / Competitiveness
The IA considers the effects the proposal will have on SMEs. They should benefit from
improved legal certainty provided by a uniform EU level protection agreement. They will also
benefit from increased market access and administrative simplification.
The Chinese government has traditionally discriminated against SMEs. However more Chinese
SMEs are seeking to enter the European market. In addition, they 'increasing acquire lowprofile, but highly specialized SMEs in the EU in order to gain access to niche knowledge and
productivity'2.
There is no discussion regarding what effects the increased influx of Chinese FDI might have on
the market share held by SMEs in Europe.

Relations with third countries
Overall, the economic impact on third countries will be very small. The agreement may divert
FDI away from their country to the EU or China. A FDI agreement that favours liberalisation
will increase the activities of multinational companies worldwide. The IA argues that this is
likely to raise European exports globally.
1
2

IA, p. 48.
IA, p. 39.
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Most Favoured Nation clauses can affect how the EU and China interact with third countries.
Furthermore, if either party concludes another MFN clause in the future, it can impact on the
other party.

Quality of data, research and analysis
The IA includes empirical data and research to back up many of the points made. However, a
few difficulties are highlighted throughout the report. The methodology used in China and the
EU vary hugely making it ’notoriously difficult’ to compare the data available on FDI. The
quantification of data is further complicated by the fact that much FDI between the EU and
China operates through Hong Kong or various tax havens1.
The analysis of the options presented is thorough. However, most of the analysis does not
differentiate between options 2 and 3. In addition, the analysis of options 1, 4 and 5, is very
limited, as they are dismissed at a very preliminary stage.
The methodology used to calculate perceived restrictiveness for investors is clearly laid out in
Annex 3. The IA attempts to quantify the potential economic impact through a model which
considers common boarders, language, distance, GDP for both countries, the economic
similarities of both countries, the relative endowments of capital, the skills level available, and
tariff cost variables. The estimates are based on an economic model where the variations in FDI
restrictiveness are considered. The entire economy was classified as production and
consumption sectors.
The model is considered using both unilateral and reciprocal liberalisation. They will not
converge as the gap is too large to be solved by a BIT.
The IA is able to provide some details of sectorial impacts. However, the data available is very
limited. This problem is compounded by the fact that the current low levels of initial investment
in some sectors can lead to a very low projected impact for any liberalisation. 2

Stakeholder consultation
The results of a stakeholder consultation, civil society dialogue and public consultation were
used throughout the IA. However, there is little differentiation between the opinions of the
various sectors (expect for SMEs).
A consultant firm, Copenhagen Economics, contacted over 1000 companies while conducting its
research for the IA. They primarily sought to identify barriers to European investment in China.
Their results can be seen in Annex 5 to the IA.

Monitoring and evaluation
It will not be possible to monitor the political success of any agreement through a single
mechanism. Therefore the Commission uses a mix of both qualitative and quantitative
indicators. The actual monitoring and evaluation criteria will depend on the outcome of the
1
2

IA, p. 9.
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negotiations and on the agreement signed. DG Trade will draw on its established methodology
and procedures to monitor and evaluate the progress of any agreement.

Commission Impact Assessment Board
The Commission’s IA Board issued an opinion on a previous draft of the IA on 6 July 2012. The
revised IA acknowledges the comments of the Board, but some issues still remain.
The IA Board's opinion called for a strengthening of the problem definition. The extent that
Chinese state-owned enterprises would disrupt competition is not explained in detail. The need
for intervention needs to be further expanded upon.
As noted earlier, the various options could have been explained in more detail. The model
cannot be run for the baseline scenario. Furthermore, the consequences of maintaining the
baseline are not fully explored.
Only the chosen option is truly considered. The analysis of the consequences of continuing to
use the baseline, or option 4 and 5 could have been expanded upon.
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Initial appraisal of a European Commission Impact Assessment

European Public Prosecutor's Office
Impact Assessment (SWD (2013) 275 final, SWD (2013)274 final (summary)) for a
Commission Proposal for a Council Regulation on the Establishment of the European
Public Prosecutor's Office (COM (2013) 534 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal submitted on 17 July 2013.
Every year, at least several hundred million euros of EU funds are fraudulently diverted from
their intended purpose, only a small fraction of which are ever recovered. Despite the
significant potential damage of such fraud to EU financial interests, offences are not always
detected, investigated and prosecuted by national authorities. Enforcement efforts are
fragmented and cases with a cross-border dimension often escape attention. Despite intensified
efforts of EU bodies such as Eurojust, Europol and the European Anti-Fraud Office (OLAF), the
Commission considers that current levels of information exchange and coordination are
insufficient to address the problems. Eurojust and Europol have a general mandate to facilitate
information exchange and coordinate national criminal investigations and prosecutions, but
lack the power to carry out acts of investigation or prosecution themselves. OLAF has a
mandate to investigate fraud and illegal activities affecting the EU, but its powers are limited to
administrative investigation. Prosecuting offences against the EU budget is currently within the
exclusive competence of Member States. No Union authority exists in this area and there is no
centrally placed body that can ensure continuity in the investigation and prosecution process
throughout the EU.
Discussions on the establishment of a European Public Prosecutor's Office (EPPO) have been
going on for over a decade but views have remained divided. Article 86 TFEU explicitly
foresees that the Council, acting unanimously and after obtaining the consent of the European
Parliament, 'may establish a European Public Prosecutor's Office from Eurojust', and this has
now provided the specific legal base required for the creation of such a body.
It should be noted that in its resolution of 3 July 2013 on the Annual Report 2011 on protection
of EU financial interests, Parliament welcomed the anticipated proposal on the creation of the
EPPO but due to concerns about the effectiveness and internal functioning of OLAF urged the
Commission 'to formulate practical solutions to remedy shortcomings before the end of 2013'
and called 'on the Commission and the Council, in the meantime, to stall all discussions and
decisions on the introduction of the European Public Prosecutor's Office'. In its resolution of 23
October 2013 on organised crime, corruption and money laundering (P7_TA(2013)0444), it
called for the prompt adoption of the proposals on the establishment of the EPPO and also on
Eurojust, stressing that it was crucial that the EPPO be supported by a clear procedural rights
framework and that the offences over which it would have authority be clearly defined.

Identification of the issue at stake
The fundamental issue at stake is the disturbing level of fraud, corruption and other offences
affecting the Union's budget, the inadequacy of current structures and policies in responding to
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the problem and the lack of any European enforcement structure and underlying common
European prosecution policy. The Commission considers that the approach to criminal
investigation and prosecution of such offences across the Member States is extremely
fragmented and uneven, with levels of deterrence, detection, investigation and prosecution of
cases varying enormously from one Member State to another. It identifies a 'significant gap in
the enforcement cycle' which it suggests could best be addressed by the creation of a European
Public Prosecutor's Office. The difficulty lies in establishing the best institutional set-up of such
a body and the integration of its actions within national judicial systems.

Objectives of the legislative proposal
The Commission proposal seeks to establish a European Public Prosecutor's Office, as foreseen
by Article 86 TFEU, and to define its competences and procedures. It complements an earlier
proposal which defines the criminal offences and applicable sanctions 1. The specific objectives
are to contribute to the strengthening of the protection of the Union's financial interests and
further development of an area of justice, to establish a coherent European system for the
investigation and prosecution of offences affecting the Union's financial interests, to increase the
number of prosecutions leading to more convictions and recovery of fraudulently obtained EU
funds, to enhance deterrence and to ensure close cooperation and effective information
exchange between the European and national authorities. The proposal is subject to the consent
procedure.

Range of the options considered
The IA considers seven policy options of which the last four all involve the creation of an EPPO:
1) Retention of the status quo. There would be no new action at EU level and offences would
continue to be prosecuted solely at national level.
2) Non-regulatory actions only. No legislative action would be taken at EU level and no new
bodies would be set up. However, national and EU level actions would be strengthened
through non-legislative measures.
3) Strengthening the powers of Eurojust. Eurojust would be given new powers to trigger
investigations throughout the EU. Eurojust and its national members would have the right to
give binding instructions to national prosecution services to initiate investigations and propose
prosecutions in Member States in accordance with Article 85 TFEU.
4a) Creation of an EPPO unit within Eurojust. Eurojust would become the EPPO's 'parent
agency'. An EPPO unit would have exclusive jurisdiction over cases affecting the EU's financial
interests and would be composed of prosecutors and investigators specialised in financial
crimes.
4b) Creation of a College-type EPPO. In a similar way to that in which Eurojust is organised,
the EPPO would be organised in the form of a College of national members appointed by the
Member States. The College would take majority decisions as regards investigations and
prosecutions of offences affecting the EU's financial interests throughout the EU.
Proposal for a Directive of the European Parliament and of the Council on the fight against fraud to the
Union's financial interests by means of criminal law (COM (2012) 363 final)
1
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4c) Creation of a decentralised EPPO. The EPPO would consist of a central EU Prosecutor's
Office assisted by European Delegated Prosecutors located in the Member States and integrated
in national systems, having full prosecutorial authority under national law. The central office
would have the hierarchical power of instruction over the European Delegated Prosecutors. The
EPPO would cooperate with national police and prosecution services for carrying out its tasks,
and would be responsible for bringing cases to trial. This is the option favoured by the
Commission.
4d) Creation of a centralised EPPO. This would entail the creation of a central EPPO possessing
the full legal and practical capacity required to conduct investigations and prosecutions of the
relevant offences, without depending on the national prosecution services.

Scope of the Impact Assessment
The length of the Impact Assessment (58 pages + 51 pages of annexes and a 10 page Executive
Summary), is due to the fact that much of the information provided concerns not so much the
impact of the proposal and the options considered in its preparation, but rather the impact of
the problem of EU fraud itself. It is of course difficult to assess the likely impact of a proposed
solution without having an idea of the scope of the perceived problem it seeks to address.
However, the concentration on this aspect tends at times to distract from the essential question
of the potential impact of the solutions proposed.
The IA explains that it has not been possible to calculate the real social costs or impacts of EU
fraud, such as effects on quality and delivery of goods and services, market distortions and
trust in the legitimacy of the EU and its institutions. The calculation of the impact of the
different offences is therefore limited to an estimate of the direct costs to the EU budget.
However, the IA warns that even these figures should be viewed with caution as they are
necessarily based on assumptions which may or may not be true. Annex 3 provides a detailed
overview of the difficulty of estimating the extent of fraud against EU finances and the potential
size of the 'dark figure' of suspected fraud.
Against this background of unknowns, the IA produces a comparative assessment of the
implications of the various options considered, on the basis of their effectiveness in meeting the
policy objectives; their impact on fundamental rights; their feasibility; their impact on the legal
systems of the Member States and on existing EU institutions, and their estimated financial
costs and benefits.
With regard to fundamental rights, the IA provides a clear assessment of the likely impact of
each policy option on fundamental rights issues. The report recognises that the establishment of
the EPPO 'may raise several issues as regards the Charter [of Fundamental Rights of the EU],
notably the right to privacy, protection of personal data, property and liberty'. Given the extent
and detail of the proposal's Article 26 on investigation measures, this might be a conservative
conclusion, although the IA does stress that the measures foreseen under the preferred option
would be comparable to those used in national investigations and that it would be necessary to
provide for a right to judicial control over the EPPO's investigative powers and to judicial
review of its decisions. It is not clear if any of the respondents to the Commission's
questionnaires were experts in this particular field or if they were explicitly consulted.
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As far as impact on the legal systems of the Member States is concerned, the aspect of the very
practical financial and administrative implications for Member States of a potentially massive
increase in case-loads, combined with the adaptations necessary to cope with the additional
layer of authority represented by the EPPO, might have benefitted from more detailed
attention. It is not entirely clear why the impact on Member States’ legal systems of option 4c is
projected only as 'medium', for example, when the impact of option 4d) is projected as 'high', or
of having 'at least a perceived high impact' even though many of the implications appear
fundamentally similar.
With regard to the impact on existing EU institutions, the IA recognises that the sharing of
administrative and functional services with Eurojust would have to be a part of any of the
options entailing the creation of an EPPO, and that this would also involve using some of
OLAF’s resources. However, some of the institutional arguments put forward against certain
policy options raise their own questions. For example, the suggestion that 'conflicts of interest
and differences in working culture between the EPPO Unit and Eurojust' might limit the
political feasibility of option 4a seems to pre-suppose that the EPPO Unit would adopt a
different working culture to Eurojust, despite being created as a unit within it, but there is no
real explanation as to why this might be.
The IA points out, in relation to option 4d, that concerns have been raised about the
effectiveness in practice of a 'foreign body' investigating offences in Member States and the
likely reluctance of national authorities to cooperate fully. There is no explanation as to why
this would not also be a concern with regard to other options, notable the Commission’s
preferred option, 4c.
A related institutional aspect which the IA might have examined would have been the extent to
which the various options reflect the wording of article 86 (1) TFEU which states that the
Council 'may establish a European Public Prosecutor's Office from Eurojust'.
For the purposes of assessment of the individual options in respect of financial costs and
benefits, the IA takes as a basis an assumption that about 3 billion euros per year could be at
risk from fraud, but it recognises that the true figure cannot be calculated precisely. This is due
to weaknesses in the available data, differences in interpretation of what constitutes fraud,
different reporting procedures and the difficulties inherent in measuring the scale of undetected
criminal activities.
It also works on the assumption that improvements in the rate of recovery of EU funds will be
roughly proportionate to the increases in the number of convictions. As for deterrence, it has
been assumed that a 10 per cent increase in the number of convictions would lead to a 1 per cent
decrease in the annual damages suffered.
Because of the impossibility of establishing the exact size of the cause and effect relationship, it
is stressed that estimated financial benefits presented for each option are not intended as precise
forecasts, but should rather be understood as indications of the likely relative scale of the effects
that they could generate. While the assumptions therefore have the merit of allowing the
various options to be compared with one another, they nevertheless raise their own questions
with regard to the lack of reliable, quantifiable data, notably with a view to ex-post impact
assessment and evaluation.
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Other more specific uncertainties, which the IA recognises were not examined despite the fact
they could have a significant impact on the accuracy of any cost-benefit assessment, include the
location of the future EPPO and the consequent costs involved and, even more importantly, the
number of participating Member States.
As far as the latter point is concerned, the IA is based on an assumed participation of 27
Member States (excluding Denmark). Denmark, the United Kingdom and Ireland all benefit
from special arrangements giving them the option of deciding whether or not they wish to
participate in legislative procedures in the area of freedom, security and justice. In addition, the
Treaty provides for the enhanced cooperation procedure to apply if unanimity cannot be found
in Council on the question of the EPPO, meaning that a considerable number of countries might
not participate in the final outcome. This could have major implications, not only for aspects
such as the cost-benefit analysis, but also for the practical functioning of the proposed EPPO
which might have to deal with cross-border issues under an arrangement where some Member
States would be participating and others not, and also for Eurojust's activities.
The IA explicitly states that it has not attempted to analyse what the specific impact of the
various options would be under a different legislative procedure and that without detailed
information it would be impossible to consider the implications if other countries decided not to
participate. As this is a real possibility, it would nevertheless have been helpful and more
complete, if the IA had attempted some alternative scenarios based on numbers of countries
participating.

Subsidiarity / proportionality
The IA points out that the obligation to counter fraud and any other illegal activities affecting
the financial interests of the Union (Article 325(1) TFEU) applies equally to the Union, its
institutions and to the Member States. It goes on to state that 'as the EU is best placed to protect
its own financial interests...it is also best placed to ensure the prosecution of offences against
these interests'. It argues that OLAF's annual reports provide clear indications that criminal
investigations limited to the national territory do not allow for effective and equivalent
protection of the Union's financial interests with the degree of protection varying strongly from
one Member State to another.
The IA claims to have taken the principle of proportionality into consideration in the definition
of each of the options. It argues that this principle 'should leave as much scope for national
decision as possible' and 'can also be understood to imply decentralisation'. This being so, the
reference under the preferred policy option 4c to a 'central office [having] hierarchical power of
instruction over national prosecutors' might seem slightly contradictory.
A large number of national parliaments have voiced serious concerns about the application of
the principle of subsidiarity, with 14 national parliaments having issued Reasoned Opinions
during the consultation procedure. This has triggered the procedure foreseen under article 7(2)
of Protocol No 2 of the Treaty which provides that 'where reasoned opinions on a draft
legislative act's non-compliance with the principle of subsidiarity represent at least one third of
all the votes allocated to the national Parliaments ....the draft must be reviewed'. On 27
November 2013, following an in-depth review of the reasoned opinions issued, the Commission
approved a Communication setting out its reasons for maintaining its proposal. It explains that
the review found that the proposal complies with the principle of subsidiarity enshrined in
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Article 5(3) TFEU, since Member States' action would be insufficient and Union action would
bring added value. The Communication also recalls that the TFEU expressly provides for the
possibility of establishing the EPPO (Article 86). Lastly, the Communication indicates that the
Commission will take due account of the reasoned opinions of the national parliaments in the
legislative process.

Budgetary or public finance implications
Annex 4 of the IA sets out the methodology and provides a very extensive cost-benefit analysis
of the various options, with estimates of direct and indirect costs at both EU and Member State
level. While costs concerning issues such as staffing and infrastructure can perhaps be
estimated with some accuracy, it is the broader costs and benefits in terms of the financial
impact of fraud that cause difficulties. Yet it is only by evaluating financial losses due to fraud
that the ultimate effectiveness of any such measure can be assessed. The IA itself sensibly
cautions that the cost-benefit analysis is 'very much "pushing the limits" of what is possible' due
to the fundamental problem of the lack of reliable and precise data. According to the IA, 'there
are no reliable estimates of the loss of European taxpayer money due to criminal conduct
related to the expenditures of the EU budget' and 'intuitive estimates of losses by offences
against the EU budget have ranged over the last decades from 1 to 20% of the overall EU
budget'. Key parts of the analysis in this respect are therefore based on assumptions which may
or may not be close to the truth and which would make any future cost-benefit evaluation
extremely difficult to undertake.

SME test / Competitiveness
SMEs would not be directly affected by the creation of the EPPO.

Simplification and other regulatory implications
The proposed regulation is part of a body of measures aimed at protecting the financial interests
of the EU. In particular, the proposals on the fight against fraud to the Union's financial
interests by means of criminal law and on the reform of Eurojust and OLAF respectively would
need to be adapted to ensure coherence.

Relations with third countries
The IA notes that the different options identified will all have to take account of the fact that the
EPPO will need to cooperate with the authorities of third countries, since crimes affecting the
Union's financial interests are also committed outside the EU. It considers that only option 4a
(creation of an EPPO unit within Eurojust) would present some advantages in this respect, since
the EPPO would be able to profit directly from Eurojust's existing cooperation agreements.
Under the other options, the EPPO would need to rely on specific future legal instruments
under which cooperation with third countries could take place. The possibility for it to use
existing cooperation agreements would need to be specifically regulated.

Quality of data, research and analysis
The IA refers to a large body of institutional documents, studies and independent analyses
which have been produced in the course of the debate over the last decade. In addition, two
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external studies were carried out on behalf of the Commission in order to examine a number of
outstanding technical, legal and political issues with a view to preparing the Impact
Assessment. The first was on the impact of the different policy options; the second was on the
impact of strengthening administrative and criminal law procedural rules. Both were carried
out by ECORYS. These studies included field research in a number of Member States.
As far as the quality of the data is concerned, as mentioned earlier, the Commission itself is at
pains to point out that 'there are no reliable estimates of the loss of European taxpayer money
due to criminal conduct related to the expenditures of the EU budget' and that the impact
assessment is necessarily based on assumptions.

Stakeholder consultation
A number of European level meetings and discussions took place in 2012/2013 involving public
prosecutors, defence lawyers, experts and high level representatives from academia, EU
institutions and Member States. There have also been numerous bilateral consultation meetings
with Member State authorities. Two questionnaires were distributed, one to justice
professionals and another to the general public, the results of which appear at Annex 1 of the
IA. In all, 17 national prosecution services, as well as Eurojust, and 25 individual practitioners
or associations replied to the on-line consultation. On the key question as to whether there
would be an added value in establishing a specialised European Public Prosecutor's Office with
EU-wide competences, positions ranged from 'veiled opposition' to clear support. For several
respondents from national prosecution structures, as well as for Eurojust itself, the optimal
solution would be first to improve the effectiveness of existing instruments and bodies such as
Eurojust, OLAF and Europol.
Significantly, the replies given to the question on the preferable design for the EPPO showed
that the terms 'centralised' and 'decentralised' were subject to different interpretations. This
being the case, and given that the concept of decentralisation is key to the preferred option of
the Commission, and to its interpretation of the principle of proportionality, it is surprising that
it did not seek to find an alternative term to distinguish between the two main alternatives it
suggests for the EPPO and to remove the ambiguity.
The impact assessment of each of the options is systematically introduced by a section on
stakeholder views. There is not always a clear identification of the specific stakeholder groups
concerned in each case. Sometimes they are not identified at all, elsewhere there is specific
reference to the views of prosecutors, experts, Member States, and little detail as to the exact
weighting of views expressed. Terms such as 'few', 'several', 'some', 'many', do not necessarily
reflect the degree of support, nor the type of stakeholders concerned. Some clarification on these
points is however provided at Annex 1 in the summaries of the replies to the questionnaires,
but it is not always clear if these are the same respondents as those referred to in the body of the
text.
The description of the stakeholders' views on option 1 (the status quo scenario) appears
contradictory, stating that '[n]one of the stakeholders consulted consider that this option would
address the problem' and yet going on to say that 'some consulted experts consider that the
necessary legal framework is already in place, and that the difficulties encountered....are rather
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of a practical nature'. Similarly, with regard to option 3 (a strengthened Eurojust), the IA states
that 'none of the stakeholders consulted find this opinion would be a fully effective contribution
to the protection of the Union's financial interests' and yet previously it states that 'a few
Member States would welcome a strengthened Eurojust in this sense'.

Monitoring and evaluation
The Commission envisages carrying out a specific statistical study two to four years after the
set-up of the EPPO is completed. Why it is not possible to set a more precise deadline is not
explained. The proposal provides that at the latest five years after the start of the application of
the Regulation, the Commission will present an evaluation report to Parliament and Council.
This report will also contain its findings on the feasibility and advisability of extending the
competence of the EPPO to other criminal offences in accordance with Article 86(4) TFEU. If the
Commission were to produce its statistical study two years after set-up of the EPPO, a further
three years' wait for an evaluation report to Parliament and Council seems excessive.

Commission Impact Assessment Board
The Commission IA Board issued a negative opinion on 12 April 2013 following which the IA
was revised and re-submitted. The second opinion of the Board on the draft IA, issued on 23
April 2013, was positive but called for strengthening in a number of respects, some of which,
but not all, appear to have been addressed in the final version of the IA.
In particular, the Board asked for better explanation as to why several horizontal issues such as
rules on cooperation between authorities and procedures to be applied when handling offences,
are no longer addressed. The IA explains that several horizontal issues which were not
considered to affect the assessment and comparison of the options were taken out. However,
given the importance of these issues in the functioning of the EPPO, it might have been useful
to leave this information in, particularly as another horizontal issue, namely cooperation with
third countries, was retained, despite the fact that it was not considered to be a point that would
influence the final decision.
The IA Board considered that the report should identify a set of quantifiable operational
objectives against which the success of the new EPPO could be assessed. It also found that the
report should test the robustness of the estimates of benefits through sensitivity analyses (i.e.
variations in the assumed overall levels of EU fraud). Annex 3 on the Dimension of Crime
affecting the EU Budget does contain a number of 'what if' scenarios, but this approach does not
appear to have been transferred to the impact analysis of the policy options which are all based
on one set of assumptions. Annex 4 of the IA points out that while the cost-benefit analysis has
focussed on the situation in which the full potential of the EPPO will be realised following predefined working assumptions, the sensitivity of the outcomes has been assessed by using a
more conservative set of assumptions in order to test the robustness of the analysis.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission reflects the recommendations expressed in the IA.
However, Article 13 of the proposal appears to suggest a movement potentially to go beyond
anything covered in the IA, in that it refers to possible 'ancillary competences' which would
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allow the EPPO in certain cases to be competent for criminal offences other than those purely
affecting the financial interests of the Union. According to the IA, the possibility of setting up an
EPPO with a large scope of competence i.e. including serious cross-border crimes, was a policy
option that was discarded at an early stage on the grounds a) that fraud affecting the EU budget
is a unique problem, and b) that Article 86 TFEU 'does not permit the scope of the EPPO to
encompass all forms of crime from the outset without a unanimous decision by the European
Council'1. There is arguably some contradiction here.
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Article 86 (4) TFEU provides that the European Council, acting unanimously after obtaining the consent
of the European Parliament and after consulting the Commission, may, at the same time as it establishes
the EPPO or subsequently, adopt a decision ' to extend the powers of the European Public Prosecutor's
Office to include serious crime having a cross-border dimension'.
1
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Initial appraisal of a European Commission Impact Assessment

Return of cultural objects unlawfully removed
from the territory of a Member State
Impact assessment (SWD (2013) 189 final, SWD (2013) 188 final (summary))
accompanying the Commission proposal for a Directive of the European
Parliament and of the Council on the return of cultural objects unlawfully
removed from the territory of a Member State (COM (2013) 311 final) (recast)
Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the aforementioned proposal submitted on 30
May, 2013.
Directive 93/7/EEC1 , which was adopted at the time of the abolition of internal border controls
when the single market was created, seeks to ensure that some national treasures possessing
artistic, historic or archaeological value that have been illegally shipped or exported after 1
January 1993 are returned to the territory of the EU Member States of origin. One of the main
objectives of the Directive is to reconcile the fundamental principle of free movement of goods
with the need for effective protection of national treasures.2
According to a UNESCO report of 2011, the trafficking of cultural objects is worth at least EUR
1.5 billion a year3 and, according to the UN, is the third largest illegal trade, after drugs and
arms trafficking4. According to the impact assessment, between 2007 and 2010 the number of
crimes against cultural heritage (theft, illegal excavations, illicit removal, etc.) detected at EU
level ran at an average of 8 000 a year. The countries most affected are France, Germany, Poland
and Italy.5
Directive 93/7/EEC provides that the Commission shall submit a report every three years on
the application of the Directive, drawn up on the basis of national reports. The assessments of
this Directive have highlighted the limited effectiveness of this instrument: it appears that only
fifteen recovery proceedings have been brought by Member States since 1993 6 on the basis of
the Directive.
Council Directive 93/7/EEC of 15 March 1993 on the return of cultural objects unlawfully removed from
the territory of a Member State. This Directive completes Council Regulation (EEC) No 3911/92 of 9
December 1992 on the export of cultural goods which makes the export of some of these goods subject to
an export authorisation by Member States.
2 At international level, the protection of cultural objects is also ensured by UNESCO’s Convention of 1970
on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of
Cultural Property and the UNIDROIT Convention of 1995 on Stolen or Illegally Exported Cultural Objects.
These Conventions have still not been ratified by all Member States (22 in the case of the UNESCO
Convention, 13 in the case of the UNIDROIT Convention).
3 Impact Assessment, p. 9.
4 Idem.
5 Ibidem.
6 Impact Assessment, p.11.
1
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The European Parliament had already taken the view in 2001, in its resolution on the first report
on the application of the Directive, that the provisions of the latter were inadequate, particularly
the one-year limitation period, and called upon the Commission to organise a campaign aimed
at raising public awareness of the adverse effects of the illegal trade in cultural goods and to
make practical proposals to combat it1.
In the light of the conclusions of the third report2 , the Commission has taken steps to revise the
Directive. Thus, in 2009 it set up the working group on the ‘Return of Cultural Goods’ 3, which
is charged with identifying the main problems posed by the application of the Directive and
proposing solutions to overcome them. This working group was established within the
Committee on the Export and Return of Cultural Goods.
It concluded in 2011 that Directive 93/7/EEC should be revised in order to make the system
more effective in returning cultural objects classified as ‘national treasures’ and that
administrative cooperation and exchanges of information between the competent authorities
needed to be improved through non-legislative mechanisms.
In its conclusions of 13 and 14 December 2011 on preventing and combating crime against
cultural goods, the Council of the European Union recommended that the Commission support
the Member States in the effective protection of cultural goods with a view to preventing and
combating trafficking and promoting complementary measures where appropriate.

Problem definition
According to the IA, this Directive is perceived by the national authorities responsible for
implementing the Directive (hereinafter the ‘central authorities’) as a necessary instrument for
safeguarding national heritage. However, these authorities are critical of the limited
effectiveness of the Directive in securing the return of certain cultural goods classified as
‘national treasures possessing artistic, historic or archaeological value’ in accordance with the
national administrative legislation or procedures, within the meaning of Article 36 of the Treaty
on the Functioning of the European Union4.
According to the reports on the application of the Directive and the working group on the
‘Return of Cultural Goods’, the main causes of the limited effectiveness of the Directive are5:
1. The conditions set for objects classified as ‘national treasures’ in order for them to be
returned, i.e. to belong to one of the common categories referred to in the Annex and to pass a
minimum age threshold and/or a minimum financial threshold.
2 . The short one-year deadline for initiating return proceedings; the central authorities also
believe the two-month period accorded to the requesting Member State to verify whether an
object found in another Member State is a cultural object illegally removed from in its territory
to be insufficient.
European Parliament resolution of 12 June 2011 on the Commission report to the Council, the European
Parliament and the Economic and Social Committee on the implementation of Council Regulation (EEC)
No 3911/92 on the export of cultural goods and Council Directive 93/7/EEC on the return of cultural
objects unlawfully removed from the territory of a Member State (OJ C 53E, 28.2.2002).
2 COM (2009) 408 final, 30 July 2009
3 This group was composed of the national authorities charged with implementing the Directive
4 Impact Assessment, p. 10.
5 Impact Assessment, p. 12.
1

146

3. The cost of compensating the possessor; the Directive provides that where return of the object
is ordered, the competent court in the requested States shall award the possessor such
compensation as it deems fair according to the circumstances of the case, provided that it is
satisfied that the possessor exercised due care and attention in acquiring the object. The concept
of due care and attention in acquiring the object is not defined in the Directive.
The IA indicates that the legislation of some Member States does not recognise the concept of
due care and attention; instead they have the notion of ‘good faith’. As a result, in transposing
the Directive, some Member States have used the term ‘good faith’ rather than ‘due care and
attention’ as a precondition for compensating the possessor . However, the Commission does
not indicate whether and how this creates problems in practice, nor does it explain the
differences between these two concepts and their implications1.
The second problem raised by the central authorities in connection with the compensation of
the possessor resides in the fact that, under the Directive, the burden of proof of ‘due care and
attention’ is governed by the legislation of the requested Member State; this, they consider,
could result in different decisions being taken on the granting of compensation in similar
circumstances. The central authorities criticise the fact that some possessors acting in bad faith
and / or not having to prove ‘due care and attention’ receive compensation.
The Commission states that, owing to the above restrictive conditions imposed by the Directive,
Member States prefer, wherever possible, to seek the return of cultural goods through the
UNESCO and UNIDROIT Conventions; these are broader in scope than the Directive, since
they do not require that the objects be classified as ‘national treasures’ and do not impose
financial thresholds on them.
In this regard, the Commission does not provide full enough explanations on the content of the
above Conventions and their link with the Directive. It fails to explain why the Directive was
not aligned from the outset on the provisions of the 1970 UNESCO Convention, nor does it
indicate why some Member States have still not yet ratified and implemented the UNESCO and
UNIDROIT Conventions.

Objectives of the legislative proposal
The general objective of this initiative is to help protect cultural goods in the context of the
internal market. This objective is in line with the conclusions of the EU Council of 13 and 14
December 2011 on preventing and combating crime against cultural goods. The specific
objective is to allow Member States to secure the return of cultural objects classified as ‘national
treasures’ which were unlawfully removed from their territory after 1993. This translates into
two operational objectives, namely to increase the number of returns of objects classified as
‘national treasures’ and to reduce the cost of these returns.

Range of options considered
The IA examines four strategic options. It specifies that a number of options were abandoned
during the initial stages of examination on grounds of effectiveness and feasibility which are set
out in detail in Annex 7. These are the options relating to: (i) ratification by the Union of the
The IA refers merely to the study on preventing and combating the illegal trade in cultural objects in the
EU by the CECJI, 2011.
1
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UNESCO Convention of 1970 and the UNIDROIT Convention of 1995, (ii) shaping a Union
approach towards ratification by all Member States of the UNIDROIT Convention, (iii)
replacing Directive 93/7/EEC with a regulation and (iv) renouncing EU action and repealing
Directive 93/7/EEC.
The four options considered are1:
Option 1: the ‘status quo’ (the baseline scenario): Directive 93/7/EEC remains unchanged.
According to the Commission , leaving the Directive unchanged will not address the reasons
making it difficult or even impossible to secure the return of objects classified as national
treasures and will not meet the demands of the central authorities to make the Directive more
effective.
Option 2: promoting the use of common tools by the central authorities: this option would
involve using the Internal Market Information System (hereinafter IMI) to facilitate
administrative cooperation and the exchange of information between the central authorities. If
the IMI were to be used, an ad hoc module suited to the requirements of the Directive would
need to be developed. According to the Commission, such a tool would make enforcing the
Directive easier and would have a positive impact on the number of returns, in particular those
organised on an amicable basis. However, according to IA, better cooperation and consultation
between the central authorities would not address the main causes of the limited effectiveness
of the Directive, in particular its scope and short period of time for bringing return proceedings.
Option 3: Revision of Directive 93/7/EEC: the Directive would be revised in order to:
i.

ii.
iii.

extend its scope to all objects classified as ‘national treasures’ by the Member States: in
order to do this, the financial and age thresholds would be abolished, as would the
common categories of object referred to in the Annex to the Directive;
extend the time-limits for bringing return proceedings and for checking whether the
object found is a cultural object; and
align the conditions for compensating the possessor: the Directive would set out
common criteria for interpreting the concept of due care and attention and would
impose on the possessor the burden of proving that he had exercised such due care and
attention.

According to the Commission, these changes would help increase the number of return
proceedings that could be brought successfully and reduce the cost of such proceedings. The
requirement for the possessor to prove that he had exercised the necessary care and attention in
acquiring the object would encourage art market stakeholders to make the necessary checks on
the provenance of cultural objects, which would act as a disincentive for the trade in objects of
dubious origin.
According to IA, in the work of the working group on the ‘Return of Cultural Goods’ , only a
minority of members wished the Directive to specify that the burden of proving the exercise of
due care and attention lay with the possessor.1
Option 4: Encourage the ratification and implementation by the Member States of the 1970
UNESCO Convention on Cultural Property: the Directive would not be amended, but the
Commission would launch an information campaign aimed at raising the awareness of the
Member States with a view to encouraging the ratification and implementation of the

1

Impact Assessment, pp.20-33.
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Convention by all Members States. This would increase the number of returns, but would not
solve all the problems in this connection, since this Convention only allows the States Parties to
recover objects illegally exported from their territory if it is consistent with the law of the State
where the property is located. In addition, the Commission considers that the costs of
implementing this option are too high compared to the uncertainty it creates, since the
ratification and implementation of the Convention depend on the willingness of each State.
The IA advocates a combination of options 2 and 3.
It is interesting to note that the issues of cooperation and consultation that Option 2 seeks to
address are not mentioned in the introductory section of the IA on problem definition.
Moreover, it is not clear how these two options will help achieve the goal of reducing the cost of
returns.

Scope of the Impact Assessment
The analysis of the options is more particularly qualitative in nature, with the Commission
pointing out that it is difficult to quantify the potential economic impacts of the proposed
options.
The Commission explains that, ‘in principle, none of the options described above has any effect
on the creation of jobs, or on the environment, competitiveness or the Charter of Fundamental
Rights’2, but that they have an impact on the safeguarding of national cultural heritage.
The options are compared in terms of effectiveness, efficiency and consistency with regard to
the operational objectives being pursued, namely to increase the number of returns and reduce
their costs.
The IA includes an assessment of the costs of each option, in particular the administrative
burden related to the drawing-up of a report on the application of the Directive every three
years (Annex 8 provides additional information on this analysis). According to the Commission,
the proposal will not add to the administrative burden; it should, in fact, reduce it:
Re option 1 (baseline scenario (the status quo), the Commission explains that, on the basis of
information received from the central authorities, the operational costs associated with
enforcing the Directive would be about EUR 7 000 per year by Member State, either
representing the cost of three staff members, or in terms of the number of the number of
working days (1/2 to 5 working days per action) 3. Under the EU Standard Cost Model, the
Commission estimates the administrative cost of drafting a report on the enforcement of the
Directive at EUR 55 000 every three years, which represents an annual cost of a little over
EUR 18 0004 per Member State. How the Commission arrived at this figure is not set out in
any detail in the IA. A table of costs by Member State is given in Annex 8, but no explanations
are provided.

Impact Assessment, p. 31.
Impact Assessment, p. 22.
3 Impact Assessment, p. 23.
4 Impact Assessment, p. 8, pp. 133-134. The Commission states, without providing any further explanation,
that the time necessary for drawing up this national report is estimated at approximately 80 hours of work
by several national officials.
1
2
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Re option 2: the Commission states that the costs of developing an ad hoc module, and of using
and maintaining the IMI system would be covered by the EU budget, without, however, giving
any figures. The costs relating to IMI operations (including the cost of human resources,
training, promotion and technical assistance as well as administration of the system at national
level would be the responsibility of the Member States. The Commission considers that since
there already exists in each Member State a national IMI coordinator, as well as national
helpdesks for technical assistance, the operational costs borne by Member States should not
increase significantly.
The IA indicates that this option would help reduce the administrative cost by 50 % due to
simplification, through the IMI system, of the data-gathering necessary for drafting the reports
on the enforcement of the Directive: the administrative cost could be reduced to EUR 27 500
every three years, i.e. an annual charge of approximately EUR 9 000 (as against EUR 18 000 in
the baseline scenario). However, no explanation is provided as to how these figures were
arrived at.
Re option 3: the Commission specifies that the costs of implementing this option would be those
relating to the transposition of the new Directive into national law. According to the IA, this
option should not impose additional operational costs on Member States compared to the
current situation, since the Commission believes that the hoped-for increase in the number of
return proceedings could continue to be managed by the same staff within Member States. The
reasoning behind this assumption is not explained.
As far as the administrative cost is concerned, extending the interval between the drafting of
each report on enforcement of the Directive to five years would reduce the administrative
burden by about EUR 7 000 a year, i.e. EUR 11 000 a year rather than EUR 18 000 in the baseline
scenario.
Finally, re option 4: according to the IA, the minimum cost of an awareness-raising and
information campaign in all the Member States would be between EUR 500 000 and EUR 1
million. The administrative cost of this option would match that of the baseline scenario.
According to the Commission, the suggestion of combining options 2 and 3 would reduce the
administrative cost to EUR 5 500 a year. As for the operating costs, they should not increase
significantly1. The explanations given in this regard are, however, rather vague.
It should be noted that the IA does not refer to any potential negative impact associated with
the removal of the Annex to the Directive. Nor does not indicate whether some States will be
more affected than others by the proposed measures. Furthermore, with regard to the
requirement for the possessor to prove that he has exercised due care and attention when
acquiring the property, the IA does not contain any discussion of the difficulty for art market
stakeholders to access databases of stolen and / or illegally exported goods, even though the
Commission acknowledges this difficulty2.

1
2

Impact Assessment, p. 37.
Impact Assessment, p. 31.
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Subsidiarity and proportionality
The proposal is based on Article 114 TFEU which allows the EU to adopt measures to facilitate
the functioning of the internal market in goods, including cultural goods. Setting rules on the
return of objects is a way of making it easier for this market to function.
The Commission recalls that, under the principle of subsidiarity, it is not within the EU's
competence to define national treasures or determine the types of national courts responsible
for hearing return proceedings.
It explains that the cross-border dimension of the unlawful removal of cultural goods means
that the EU is best placed to take action regarding these aspects and allows for the return of
unlawfully removed objects on the territory of a Member State. It emphasises that, in
accordance with the principle of proportionality, the action taken by the Union should not go
beyond what is necessary to achieve the objectives that have been set, which is why it will not
encroach upon the exclusive prerogative of Member States to bring restitution proceedings or
regarding the cost of such proceedings.

Impact on the budget and public finances
The proposal requires administrative expenditure. The impact on the budget of the European
Union is estimated at EUR 1.25 million for the period 2015-2019.

SME test and competitiveness analysis
The impact assessment merely states that ‘Option 3 is likely to have an impact on certain
stakeholders in the art market, such as antique dealers or auction houses, the vast majority of
which would be small-and medium-sized enterprises’1, without any other further discussion.

Simplification and other regulatory implications
This proposal is a recasting of Directive 93/7/EEC, as amended by Directives 96/100/EC and
2001/38/EC. It is a simplification of the legislation in force and will lead to the repeal of
Directives 93/7/EEC, 96/100/EC and 2001/38/EC.

Quality of data, research and analysis
The analysis is based on studies, reports and other information provided by the Member States
and, in particular, on the work of the working group on the ‘Return of Cultural Goods’ that
produced the document entitled ‘Information on the definition of national treasures possessing
artistic, historic or archaeological value [in the Member States] ‘in Annexe 2 of the IA, as well as
the national implementation reports.
Among the documents cited are a restricted working document of the Council of the European
Union dated October 2011 and entitled ‘Analysis of the scale of the crime threat against cultural
property in the Member States and the selected countries of Eastern Partnership’ and the ‘Study
on preventing and fighting illicit trafficking in cultural goods in the European Union’ drawn up
at the request of the Commission. This study which was presented in December 2011 contains a
whole series of recommendations to address this illegal trade. Although this study is cited

151

repeatedly in the IA, it is not at all clear whether the options selected are in line with these
recommendations. More details about the role played by this study in the context of the
development of the AI would have been desirable.
Overall, the impact assessment appears to be well documented and includes a number of
explanatory annexes. However, the calculation of the administrative cost is not at all clear, and
some issues would have benefited from further exploration, such as the potential risks
associated with the deletion of the Annex to the Directive, the manner in which the selected
options will help reduce the cost of returns in practice and the difficulty for the possessor of a
cultural object to prove that he has exercised due care and attention.

Consultation with stakeholders
Between 30 November 2011 and 5 March 2012, the Commission conducted a public internet
consultation on a possible revision of Directive 93/7/EEC. This consultation was carried out on
the basis of two questionnaires, one addressed to public authorities and entities working in the
field of cultural property and the other to concerned citizens and economic operators.
The public consultation generated 142 responses, of which only 24 came from the public sector
(16 public administrations and 8 public bodies) and 118 from the private sector (77 citizens and
41 private operators). The responses of the public authorities and bodies came from 12 Member
States, the majority from Germany. A detailed summary of the responses is attached as Annex
1. According to the Commission, ‘these results are not statistically representative but are useful
in analysing the problems and comparing the options.’2
The results of the public consultation show a significant divergence of views between the public
sector and the private sector: the majority of participants (66.1% for the private sector and 54.2%
for the public sector) consider that Directive 93/7/EEC is adequate or fully adequate. However,
as regards the effectiveness of the provisions of this Directive, the majority of private sector
respondents (61.0%) confirm that the Directive fully meets the needs of Member States, as
against 20.8 % in the public sector.
A majority of citizens and private operators do not consider it necessary to resort to either of the
options mentioned in the questionnaire to ensure the return of national treasures, while a
majority of public sector stakeholders have expressed support for measures to improve the
effectiveness of the Directive. 62.5 % of the public sector respondents believe that existing EU
legislation is not sufficient to help Member States protect their cultural objects.
The views of interested parties are well reflected throughout the report.

Monitoring and evaluation
The Commission will verify the conformity of national transposition measures. This monitoring
will be complemented by a report on the application of the Directive drawn up after the first
five years of application. It will be drawn up on the basis of the Member States’ five-yearly
reports. The Commission also provides for a series of indicators to measure the effectiveness of
the revised Directive.

1
2

Impact Assessment, p. 22.
Impact Assessment, p. 41
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The Commission's Impact Assessment Board
The Impact Assessment Board (IAB) issued its opinion on the draft IA on 19 September 2012. It
made a number of recommendations, the majority of which were incorporated in the final
version of the IA. However, it seems that DG ENTR has not acted on the recommendations for
it to provide more detailed information on how Member States have implemented and interpret
the provisions of the Directive and the consequences of any differences of opinion on its
effectiveness, or on the reasons for failure to ratify the UNESCO and UNIDROIT Conventions.
Moreover, contrary to the IAB’s request, DG ENTR has not analysed the impact of the proposals
on SMEs, nor has it indicated whether some Member States will be more affected than others.

Consistency between the legislative proposal and the impact
assessment
The legislative proposal and the impact assessment seem to be consistent. It should be noted
that the time limits of three years for bringing return proceedings (compared to one year now)
and five months (compared to two months at present) to verify whether an object that has been
found is a cultural object, as provided for in the legislative proposal, are not discussed in the IA,
which merely states that five months is the time limit proposed by the central authorities.1
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Initial appraisal of a European Commission Impact Assessment

Simplifying the acceptance of
public documents in the EU
Impact Assessment (SWD (2013) 144, SWD (2013) 145 (summary)) for a Commission
Proposal for a Regulation of the European Parliament and of the Council on promoting
the free movement of citizens and businesses by simplifying the acceptance of certain
public documents in the European Union and amending Regulation (EU) 1024/2012
(COM (2013) 228).

Background
This note seeks to provide an initial analysis of the European Commission's Impact Assessment
(IA) accompanying the above proposal, which was submitted in April 2013.
This proposal covers documents which are issued by the authorities of a Member State and
have to be presented to the authorities of another Member State. Once it enters into force:
–

some public documents would be exempt from legalisation or a similar formality called
Apostille. For decades, legalisation has been the traditional method of certifying the
authenticity of foreign public documents, involving diplomatic or consular services. The
Apostille is a certificate in a prescribed form issued by an authority of the State from which
the public document originates. It was introduced by an international convention in 1961,
abolishing the requirement of legalisation for certain public documents1. Under the current
proposal, in case of reasonable doubt about the authenticity of the document, authorities
would have the possibility to resort to the Internal Market Information System, 'a webbased application which allows national, regional and local authorities to communicate
quickly and easily with their counterparts abroad' (Annexes to IA, p. 64);

–

certified copies and certified translations of the same public documents need not in
principle be requested;

–

citizens and businesses could use multilingual standard EU forms for births, deaths,
marriages, registered partnerships and the legal status and representation2 of a business.

The EP Resolution of 25 November 2009 on the multi-annual programme for 2010-2014 in the
area of freedom, security and justice (Stockholm programme) considered that 'the priorities in
the field of civil justice must first and foremost meet the needs expressed by individual citizens
and business, whilst constantly simplifying the machinery of justice and creating simpler,
clearer and more accessible procedures in order to guarantee the proper enforcement of
fundamental rights and consumer protection'. To this end, it called for 'proposals for... the
abolition of requirements for legalisation of documents.' (P7_TA(2009)0090)3

Please also see the definitions of these terms in Article 3 of the proposal and on pages 4-5 of the IA.
Meaning who is authorised to represent a business.
3 Additional background information may be found in the briefing of the Library of the European
Parliament 'Free movement of public documents', published in June 2013.
1
2
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Identification of the issue at stake
The IA clearly identifies the problem in need of possible EU action. Citizens and businesses
waste time and money to prove the authenticity of public documents issued in another Member
State. This is a burden also for public administrations. These problems are partly due to
outdated and disproportionate administrative formalities. The IA presents useful evidence
about the problem, providing concrete examples of difficulties encountered by citizens and
business. At the same time, it correctly frames the problem within the wider context of the free
movement of citizens and business within the EU. The IA notes that 12 million EU citizens, or
2.5 per cent of the EU population, reside in a Member State other than their one of origin (2011
data).
The problem definition provides a list of 'typical examples of most frequently used public
documents related to EU rights of EU citizens and businesses, which are subject to the identified
administrative formalities'. Besides civil status documents, these include residence, citizenship
and nationality documents, documents about the legal status and representation of businesses,
documents relating to real estate, intellectual property rights and documents proving the
absence of a criminal record. This list corresponds to the definition of public documents in
Article 3 of the proposal, which will determine what is exempt from the administrative
formalities under review. Although the list is quite comprehensive, there is no discussion as to
whether additional or fewer documents should be in the scope of the proposal. At first sight,
additional public documents could relate, for example, to court proceedings, inheritance,
military service or other notarial issues.

Objectives of the legislative proposal
Promoting the free movement of citizens and businesses, which features also in the title of the
proposal, is the stated general objective.
The general objective breaks down into some more specific objectives: (i) to reduce the
difficulties caused by public documents from other Member States; (ii) to simplify the
fragmented legal framework in this domain; (iii) to better detect fraud and forgery of public
documents and (iv) to eliminate the risk of discrimination. Whereas the first two specific
objectives are quite straight-forward and linked with the problem at hand, the latter two require
some more explanation. Objective (iii) seems to relate mainly to the possibility to forge
documents certified by an Apostille. As far as objective (iv) is concerned, the IA clarifies
elsewhere that this is an area of indirect discrimination, rather than direct discrimination, since
the ‘requirement of a Member State to authenticate public documents originating in other
Member States... is intrinsically liable to affect non-nationals more than nationals in relation to
the exercise of fundamental rights and freedoms guaranteed by EU law' (IA, pp. 22-23).
Operationally, the proposal aims to: cut costs and delays due to the mentioned procedures;
'reduce the need for translation of public documents' and 'promote an efficient and secure
cooperation exchange among Member States authorities'. One may notice that the objective
mentions translation per se, instead of certified translation, which was singled out explicitly as a
problem.

Range of the options considered
The IA provides a useful analysis of some options which take into account the consultation of
stakeholders. However, there are three main shortcomings: a certain bias in the analysis, from
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the start in favour of the eventually chosen option; the inclusion of an option which looks
scarcely realistic; and the avoidance of a discussion about the documents that should be the
object of multilingual standards forms.
Firstly, even before reading the analysis, one is under the clear impression that the
Commission's preferred option will be a 'legislative measure promoting the free movement of
citizens and businesses by simplifying administrative formalities related to the use and
acceptance of certain public documents in the EU, complemented by improved administrative
cooperation between the Member States and issuance of multilingual standard forms'. Unlike
other options, this solution has embedded both one of the stated objectives ('promoting the free
movement of citizens and businesses') and the multilingual standards forms whose absence had
been quoted as a problem. This option would also incorporate into EU law the principles of the
1987 Brussels Convention, which is the subject of another option.
By comparison, the other options read:
– Retention of the status quo (base-line scenario);
– A non-legislative measure promoting best practices between the Member States in
order to facilitate cross-border circulation of public documents;
– Ratification of the 1987 Brussels Convention by all Member States;
– Full harmonisation of public documents and rules governing their circulation within
the EU.
Secondly, according to Commission's IA Guidelines, options should be realistic. One learns in
the IA that full harmonisation would mean, for example, that only one type of document
compiled in all official languages would exist in all Member States, also in purely national
situations. Legalisation, Apostille, certified translations and certified copies would be
completely abolished. National rules to authenticate public documents, including those issued
in third countries, would be harmonised. The analysis understandably concludes that this is an
'extreme' option, which 'would have excessive intrusive impact on the national legal system and
administrative practices', as well as excessive costs (IA, p. 40). Therefore, one wonders why it
was analysed in the first place, instead of being simply mentioned and discarded up-front, as
the IA does in other cases.
Thirdly, the IA breaks down the preferred option, considering different possibilities to improve
administrative cooperation and issue multilingual standard forms. As regards the first, the IA
compares and contrasts cooperation based on the Internal Market Information System (IMI)
with the creation of a network of civil registers. As far as the second is concerned, the IA
considers mainly the nature of the forms, which could be either compulsory or optional and
gives its preference for optional forms. What the IA does not do is analyse in depth which
documents should be the subject of multilingual standard forms and why they should be. This
is in line with the lack of analysis on the definition of public document (see 'Identification of the
issue at stake' above). The IA states that the Commission's preferred option would entail 'the
issuance of multilingual standard forms at EU level for public documents most pertinent to
cross-border use' (IA, p. 30). Then, it simply informs the reader that the ‘proposed instrument
would establish EU multilingual standard forms for birth, death, marriage/registered
partnership as well as for legal status and representation of a company or other undertaking'
(IA, p. 30). Why these forms were selected does not seem to be explained in the IA.
Furthermore, 'a legislative initiative limited to a specific category of public documents (e.g. civil
status documents)' is discarded, as its limited scope 'would contribute to an increased
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fragmentation of the current legal framework' (IA, p. 32). This is not really expanded upon in
the IA. However, one may wonder whether the same reasoning would not apply to the
Commission’s preferred option, which has only one form outside the scope of civil status
documents (i.e. legal status and representation of a business).

Scope of the Impact Assessment
The IA assesses all options for their impacts, coherently elaborating on economic and social
aspects. The analysis provides some estimates of the likely costs and benefits, but does not
differentiate their evolution in the short and long terms.

Subsidiarity / proportionality
According to the Commission, the EU is better placed than Member States to take action in this
field, mainly because the identified problems have a purely cross-border dimension and
Member States have been unable or would be unable to solve them. The IA also notes that the
measure would not go beyond what is necessary to achieve the stated objectives, mainly
because it would not strive at full harmonisation and would not interfere in purely domestic
scenarios and with applicable sectoral EU law (IA, p. 26).
At the time of publishing this initial appraisal, only the Senate of Romania had issued a
reasoned opinion arguing that the proposal is not in compliance with the principle of
subsidiarity, mainly because of legal issues relating to the recognition of registered
partnerships.
Without entering into a legal debate on this issue, the IA states: 'It is important to stress that the
measure will not... cover the recognition of effects of public documents' (IA, p. 4). This is
reiterated in the explanatory memorandum to the proposal, which also states: 'The Union
multilingual standard forms to be established by this proposal will not produce legal effects as
regards the recognition of their content in the Member States where they will be presented'
(Proposal under review, p. 6).

Budgetary or public finance implications
The Commission says that the 'benefits for EU citizens, businesses and national public
administration... would not be outweighed by the creation of additional burdens for the
Member States' (IA, p. 44). This is an important element to bear in mind.
In line with Commission's IA Guidelines, the IA attempts to estimate the potential
administrative burden generated by the preferred option. In particular, the IA estimates that the
cost for using the IMI for administrative cooperation would amount to around 633,000 euros
(IA, p. 45), presumably per year. This limited cost is the result of the following assumptions:
'Price = Tariff (average hourly labour costs in the EU = 22,6 €) x Time (time spent for the
activities required for administrative cooperation = around half an hour)
multiplied by
Quantity = Number of entities (4 authorities involved in different Member States – i.e. each
exchange would involve at least 2 public authorities (the involvement of 1-2 further authorities
at local level per each Member State can be envisaged) x Frequency (it can be estimated as the
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number of apostilled documents issued and giving rise to doubts on their authenticity = around
1% of the Apostilles issued annually in the EU, i.e. 14.000).' (IA, pp. 44-45)
This calculation is very sensitive to at least three assumptions which at first sight look
uncertain: first, that IMI will only be used for Apostilles giving rise to doubts, instead of being
used for other purposes, still related to the authenticity of documents. Second, that it will be
used only in 1% of Apostilles, as opposed to say 2% or 3% of Apostilles. Third, that
administrative cooperation will take approximately 30 minutes since the outset, rather than
taking more at the beginning and then decrease as administrations get used to IMI. Should
these conditions not be met, the forecasted costs could increase. Moreover, the IA informs that
'[f]rom a technical point of view, there are no limits to the expansion of IMI' (Annexes to IA, p.
65). However, one should also consider that even handling 14,000 information exchanges, as the
IA assumes, would represent a five-fold increase compared with the latest available figures on
information exchanges handled by IMI (in 2011, see Annexes to IA, Figure 1, p. 65). One
therefore wonders whether there may be additional costs if such a sudden increase in the
information exchanges handled were to materialise.
These considerations apply especially to the IA. The legislative proposal actually foresees more
flexibility as regards the exclusive use of IMI to verify the authenticity of documents (see below:
'Coherence between the Commission's legislative proposal and the IA').

SME test / Competitiveness
The IA analyses potential impacts on SMEs, both in the main text and in the annexes. This
aspect is central to the proposal. For example, the IA indicates that more than 44 per cent of the
almost 21 million SMEs within the EU 'are involved in some form of international contact' and
'nearly 30 per cent of SMEs are engaged in import/export activities' (IA, p. 13). The quoted
figures, however, do not differentiate between internationalisation outside the EU, which
would not be solved by this proposal, and within the EU, targeted by the proposal. This is
usefully done in the narrower field of subcontracting practices, where the Commission states
that 'about 26 per cent [of EU SME subcontractors] also have clients in other Member States (i.e.
about 383,000 SMEs)' (IA, p. 13). The same source on which these data are based contains useful
additional figures, such as:
'The two most common modes of internationalisation are exports and imports:
- 25 per cent of SMEs within the EU27 export, of which about 50 per cent also go beyond
the Internal Market (13%);
- 29 per cent of SMEs within the EU27 import, again 50 per cent import from countries
outside the Internal Market (14 per cent).'1
Providing these data does not change the conclusions drawn about the need to act at European
level. Even 13 per cent of EU SMEs is a large enough target for these measures.

Relations with third countries
The IA provides a comprehensive description of the shortcomings of the existing international
solutions to the identified problems (IA, pp. 18 to 22).

1 European

Commission, Internationalisation of European SMEs, Final report, 2010, p. 5.

158

Quality of data, research and analysis
The IA was carried out in-house by the Commission and is based, inter alia, on earlier external
studies. It gives easy-to-understand real-life cases: for example, the administrative
complications of a Belgian-Hungarian wedding or the costs of certified translations for
companies bidding or establishing themselves in another Member State. Data about typical
costs in some Member States are provided.
There is an attempt to provide an order of magnitude for the costs of different
documents/procedures, which - according to the Commission's estimates - would range from
approximately 200 million euros to 330 million euros per year and break down as follows (IA,
pp. 15 to 17 and Annexes to the IA, pp. 73-80).

Apostille
Legalisation
Certified copies
Certified translations
Total

Estimated costs per year (million euros)
Over 25
2.3 - 4.6
75 - 100
100 - 200
202.3 - 329.6

Certified translations are estimated to cost between 100 to 200 million per year and have hence
the lion's share of the costs. The Commission assumes that each year 1.6 million documents,
each consisting of approximately three pages, need to be translated in a certified way at a cost of
30 euro per page. This would give 144 million euro, which appears to be rounded up to the
above range. This appraisal will refrain from contesting the assumptions behind the first two
elements of the multiplication and acknowledge that it would be difficult to come up with
reliable figures on the amount and length of public documents to be translated for the whole
EU. However, the robustness of the estimate is already weakened by the 30 euro per page
figure. The source of this rate is an earlier IA from 2010, which seemingly refers to translations
in general, instead of certified translations (IA, footnote 34, p. 17).
Hence, there is a lack of clarity. The IA and the proposal clearly target certified translations as a
problem and contrast them with standard translations. So, if certified translations are abolished
for the identified public documents, uncertified translations would often still be needed.
However, the estimate of the cost of certified translation seems to be based on the rate for
uncertified translations. This begs the question: are the rates for certified translations broadly
the same as the rates for uncertified translations? If this is the case, the 100 to 200 million per
year figure should be drastically reduced. More correctly, an IA in this field should estimate the
marginal additional costs of certified translations as opposed to uncertified ones. This is the
approach taken by the European Parliament's Cost of Non-Europe Report on the acceptance of
public documents. However, this research paper follows the Commission IA in assuming that
certified translations cost 30 euro per page and subtracts from this another assumed cost for
standard translations1.

Stakeholder consultation
The analysis is supported by the consultation of stakeholders, both in the form of an open
public consultation and targeted consultations. The latter sought the input of some
European Parliament, Cost of Non-Europe Report, Promoting free movement of citizens and businesses
by simplifying the acceptance of certain public documents in the EU, 2013, pp. 66-67.
1
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stakeholders, such as Member States' public administrations, notaries, SMEs and civil society
organisations. However, there does not seem to be any trace in the IA that translators were
specifically targeted. This point was also made by the Commission Impact Assessment Board
(IAB opinion, point D), but does not seem to have been followed up.

Monitoring and evaluation
The IA presents a short monitoring plan. Some indicators are useful and operational: for
example, the number of designated competent authorities which would access IMI for
administrative cooperation in this field, or the number of complaints received by citizens and
businesses on these matters. Other indicators, such as the changes in intra-EU mobility rates of
citizens, are relevant and useful, but they are also general and would be influenced by many
other factors.

Commission Impact Assessment Board
In October 2012, the Impact Assessment Board of the Commission reviewed the IA and issued
the following favourable Opinion:
http://ec.europa.eu/governance/impact/ia_carried_out/docs/ia_2013/sec_2013_0227_en.pdf
Despite this positive opinion at first reading, the critical comments made by the Commission’s
IA Board relate to most steps in the assessment, from the evidence underpinning the problem
definition, to the content and practical implementation of the options, to their impacts.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission follows the recommendation expressed in the IA. It
should be noted, however, that Article 7 of the proposal gives recipient authorities a possibility,
in case of reasonable doubt about the authenticity of the documents, to either use the Internal
Market Information System directly or contact the central authority of their Member State,
which will then contact the issuing Member State. This possibility does not seem to be analysed
in the IA. The explanatory memorandum mentions that the latter possibility applies '[i]n case a
particular national authority does not have access to the Internal Market Information System'
(Proposal under review, p. 8). However, Article 7 does not seem to subject the public authority's
choice to such condition. On the one hand, this possibility to choose may partly solve some of
the above-mentioned unexpected negative impacts, as public authorities may opt for the
alternative that suit them best, and hence relief the IMI. On the other hand, this uncertainty
could also simply shift the burden from the IMI to a purely national level, and possibly increase
the burden. Finally, the estimate of 633,000 euro per year related to the use of IMI.
Hence, the JURI Committee could possibly request the European Commission to elaborate on
the administrative burden arising should public authorities decide not to resort to the Internal
Market Information System.
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Initial appraisal of a European Commission Impact Assessment

Shipments of Waste
Impact Assessment (SWD (2013) 267, SWD (2013) 268 (summary)) accompanying a
legislative proposal and additional non-legislative measures to strengthen the
inspections and enforcement of Regulation (EC) No 1013/2006 of the European
Parliament and of the Council of 14 June 2006 on shipments of waste (COM (2013) 516)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying its proposed measures to strengthen the
enforcement and improve inspections under the Regulation on the Shipments of Waste (WSR),
submitted on 11 July 2013.
EU legislation has been adopted to cover a wide variety of issues relating to the transport of
waste. This includes the Waste Framework Directive 2008/098/EC (WFD), the WSR and a
number of directives governing waste from packaging, and electrical and electronic equipment
(WEEE). The WSR prohibits the exporting of hazardous waste to countries outside the OECD
and all waste for disposal outside the EU/EFTA. It transposes the corresponding provisions of
the United Nations' Basel Convention on the control of the trans-boundary movement of
hazardous waste. The WSR requires that all waste exported out of the OECD area is treated in
an environmentally sound manner.
However, inspections have shown that approximately 25 per cent of waste shipments within
the EU do not comply with the WSR1. In practice, much of the EU's waste is exported illegally,
often to destinations outside the Union which do not comply with the required environmental
standards. While Article 50 of the WSR requires Member States to ensure that effective
inspection systems and spot-checks are put in place, controls are left to the Member States’
discretion and there are no detailed provisions on how these inspections are to be carried out.
In 2001, the European Parliament and the Council adopted a Recommendation on the minimum
criteria which the Member States should attain when planning and carrying out environmental
inspections2. The Commission's 2007 Communication on the review of the Recommendation
stressed that the Recommendation did not contain actual criteria for the inspection of waste
shipments. It therefore concluded that legally binding requirements for the inspection of certain
installations or activities should be introduced in sectoral pieces of legislation, including specific
legally-binding rules for inspections of waste shipments.
In response, in 2010, the Council invited the Commission to consider strengthening the EU
requirements on inspections and spot-checks carried out under the WSR, in order to better fight
illegal waste shipments. It also invited the Commission to propose the development of
additional measures to boost the enforcement of the WSR.

1
2

IA, p. 9.
OJ L 118, 27.04.2001, p. 41.
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The Commission has also addressed the prevention of illegal waste shipments in its Roadmap
to Resource Efficiency and its Raw Materials Strategy Initiative. The inclusion of the issue of
illegal waste shipment in these documents, highlights the important link between the waste
management sector and the availability of raw materials.

Identification of the issue at stake
The level of implementation of the WSR varies greatly between Member States. This has led to a
wide variety of different standards of inspection across the Union, which in turn has led to
’port-hopping’ (i.e. transporting waste to the port with the lowest level of inspection for
shipment). The main problem arising from this misapplication of Regulation is a high level of
illegal shipments of waste.
A 2009 Report by the European Environment Agency1 on waste found that reported cases of
illegal shipments only represent a fraction of the actual volume of illegal shipments. A 2011
study found that if only one per cent of all waste shipments were illegal, the total tonnage of
illegal waste shipments would amount to 2.8 million tonnes per year2.
The Impact Assessment details two major consequences of illegal shipping:
Environmental and Health Impacts
The objective of the WSR is to protect the environment by imposing safe practices when
shipping waste. The incorrect disposal of such waste leads to hazardous elements entering the
soil, water table and the air. By illegally exporting waste, EU Member States are contributing to
the pollution and destruction of the environments of developing countries, which do not have
the same high standards.
Economic Cost
A detected illegal exportation has to be repatriated to the EU at high expense. The IA cites an
example of hazardous waste destined for Nigeria, which was repatriated to the Netherlands at a
cost of 1.2 million euro. Furthermore, any ecological disaster pursuant to an illegal shipment
will result in large clean-up costs. The IA contends that there is also damage to the internal
market: the unequal implementation of the Regulation has created an uneven playing-field for
industry. Furthermore, there is an opportunity cost when raw materials which could have been
recovered from the waste are shipped to third countries.
The IA has highlighted three causes of these problems:
 The difference in costs of waste treatment and disposal between the EU and third countries
makes the shipment of waste an attractive option. It is normally achieved by labelling
hazardous waste as a second-hand good or as waste intended for recovery, thus avoiding
inspection. A recent estimation3 suggests that it is four times more expensive to incinerate
waste in the Netherlands, for example, than to ship it to China.
 There is a high level of organised crime in the sector. Europol suggests that criminals are
motivated by an exceptionally 'low risk-high reward' margin. They are organised in mafiastyle organisations with significant resources.

Waste without borders in the EU? Transboundary shipments of waste, EEA report, 1/2009, p. 11-12.
Assessment and guidance for the implementation of EU waste legislation in Member States, BiPRO, 16
November 2011.
3 "Smuggling Europe's Waste to Poorer Countries", New York Times, 26 September 2009
1
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There is currently a high gap in implementation standards between Member States.
According to the IA these gaps occur in the areas of:
o
o
o
o
o

inspection planning and risk assessment (according to the IA, currently only nine
Member States routinely carry out waste shipment inspections);
provisions on the burden of proof when defining whether something is waste or a
good;
lack of up-stream inspections to detect planned illegal exports;
the training of inspectors;
the existing guidance documents published by the Commission and the IMPEL
network1 are incomplete.

Objectives of the legislative proposal
The general objective of the Commission's proposal is the protection of the environment and the
health of citizens by reducing the illegal shipment of waste.
The specific objectives of the proposal include:
 improving the implementation and enforcement of the WSR, in order to strive for the
fulfilment of the Commission's task in Article 17(1) of the TFEU;
 reducing repatriation and clean-up costs for the Member States;
 increasing access to raw materials from waste products and increasing efficiency of
resources;
 ensuring a level playing field for all involved in the handling of waste.
The operational objectives of the proposal are to achieve a strengthened and more effective
inspection of waste and the harmonisation of inspection criteria between Member States.

Range of the options considered
Option 1- No action taken at EU levels.
This option involves no further EU-level action. High levels of waste will continue to be
illegally exported, as the cost of disposing of waste is expected to remain lower in third
countries.
Option 2- Specific requirements and criteria for waste shipment inspections in EU legislation
The EU would implement legislative change by amending Article 50 of the WSR, to include
specific requirements aimed at preventing illegal shipments to include measures on (a)
inspection planning, (b) the burden of proof provisions relating to the definition of goods, (c)
controls at various stages of the shipments of waste process and environmentally sound
practices in third countries, (d) increased training for inspectors.
Option 3- Guidance for Waste Shipment Inspection at EU level
This option would include guidelines in areas requested by the Member States and the
stakeholders. These include:
 requirements for customs' authorities with regard to the identification and differentiation of
used goods and waste;

1

EU network for the implementation and enforcement of environmental law.
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ensuring environmentally sound management at treatment and recycling plants in third
countries;
promoting the traceability of waste by technical means;
co-operation and co-ordination of waste shipments inspections and monitoring at EU level.

Option 4- Combination of EU legislative requirements and guidance
This option involves implementing both options 2 and 3. This response mirrors the approach
taken in the WFD, the EU landfill directive and the WEEE directive.
Discarded Option
The possibility of requiring waste shipments to be tracked electronically was considered.
However, the requirement to track such shipments already exists under the WSR. Furthermore,
according to the Commission, most illegal shipments are mislabelled as waste for recovery, and
would still go undetected by this option. It is possible that such a requirement would clash with
some Member States' surveillance laws. Finally 49 per cent of stakeholders were against such a
measure.
Preferred Option
Option 4 was deemed to be the most appropriate.

Scope of the Impact Assessment
All options are considered for their economic, social and environmental impacts.
In response to the opinion of the Commission’s Impact Assessment Board, the IA now includes
an analysis of the actual costs and opportunity costs for changes to the current regime. There
are however a few shortcomings. Apart from consideration being given to the changes in
employment, the consequences on the wider economy could have been expanded upon, in
particularly the effects on port regions and a quantitative analysis of the availability of
resources which were previously shipped illegally to third countries.
Furthermore, there is no consideration of whether the increased cost of compliance will be
passed on to the consumer or businesses. The Commission simply states that there will be no
passing on of costs, as increased costs will be paid for from increased fines collected.
The IA contains an extensive explanation as to the costs Member States would incur in
increasing inspections, in preparing and executing these inspections, and the expected outlay
for hardware and software. However, there is very little explanation as to where the numbers
originated or evidence of any adjustments considered to take into account national differences.
According to the Commission, it was not possible to quantify exactly the cost for additional
inspections, as it would be based on the actual inspection plans put into place. There is,
however, no evidence regarding the costs of inspections in the nine Member States that
routinely carry out inspections. The IA then goes on to work out the average costs of an
inspection, which it considers to be 56 euro. We are not given any explanation as to how such
precise numbers were calculated1.
The social analysis of the proposal revolves around an increase in employment within the
inspection sector. The case of an expansion of inspections in Rotterdam is given as an example
1

IA, p. 30.

164

(according to the IA, WSR enforcement in Rotterdam port alone brought 22 additional jobs 1).
However, this information is provided in isolation, thus making it difficult to analyse whether
the experience would be universal to all ports.
It is assumed in the IA that any improvement in the implementation of the WSR will lead to an
increase in environmental standards through an upsurge in environmentally sound
management. There is, however, no analysis of whether improved compliance with the
regulation will lead to problems with the current waste infrastructure within the Union.

Subsidiarity / proportionality
The proposal is based on Article 191 TFEU. The IA carries out a necessity test which finds that
unlawful shipments hamper EU and international trade. The shipment of waste occurs across
boarders and requires the implementation and enforcement of the regulation in the same way
by all Member States. While the presence of IMPEL is useful, it has no powers to implement a
mechanism to ensure cross-border standards.
No reasoned opinions have been issued by national parliaments on this proposal.

Budgetary or public finance implications
The IA does not foresee any impact on the Union's budget. The one-time costs for investments
needed in all Member States are estimated at 4million euro2.

SME test / Competitiveness
There is no SME analysis within this IA. There is no mention of how the reversal of the burden
of proof (relating to the definition of goods) will impact on the administrative burden on SMEs.

Quality of data, research and analysis
The Commission's analysis draws on data from its previous reports on waste shipment 3, on the
possibility of a waste implementation agency4, on green gains within waste legislation5, on the
implementation of waste legislation in Member States6, and on the role of customs in the
enforcement of EU legislation governing the environment7. Two studies were conducted by DG
Environment examining the feasibility and impact of EU legislation to strengthen the
enforcement of the WSR8. Data from the IMPEL network and Europol were also used. IMPEL

IA, p. 32.
IA, p. 30.
3 The organisation of information exchanges and awareness-raising events concerning the application of the
EU waste shipment regulation in Member States, Final report 30 November 20018 and 13 December 2009.
4 Feasibility of a waste implementation agency, final report 7 December 2009, Milieu, Ambien Dura, FFAct.
5 Implementation of EU waste legislation for green growth, 29 November 2011, BioIntelligence Service.
6 Assessment and guidance for the implementation of EU waste legislation in Member States, Report on
Article 49-50 WSR.
7 Support to Implementation of the WSR requirements in the customs nomenclature and tariff, 23
December 2010, Arcadis, BioIntelligence and Study on the role of customs in the enforcement of EU
legislation governing the environment, 31 March 2011.
8 Study 'Environmental, social and economic impact assessment of possible requirements and criteria for
waste shipment inspections, controls and on-the-spot-checks', final report 4 June 2010, Biointelligence SA
and Study 'Inspection requirements for waste shipments', final report 12 August 2009, Biointelligence
1
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authorities in Member States were closely involved in the preparation of the studies that were
conducted to support this IA.
The IA highlights some of the issues experienced by the Commission in accessing data. Firstly,
because of its nature illegal behaviour is not reported, which limits out understanding of the
extent of the problem. Secondly, the ports which currently have the highest level of inspection
also have the highest detection rates, despite being the ports that are least attractive to criminals
involved in waste shipment.
As previously mentioned, there is very little explanation for the cost calculations provided by
the Commission, which makes it difficult to analysis the robustness of the estimations reached.
Within the IA it is encouraging to see the Commission fully considering the implications of not
acting. However, the analysis of option 4 is very weak, particularly considering that it is the
preferred option. Apart from a table comparing the options, there is very little detail of the
impact of the option.

Stakeholder consultation
A high level of interaction took place between the Commission and stakeholders in the
preparation of the proposal. During the period 2007-2009, it organised information exchanges
and awareness-raising events on the application of the WSR, which highlighted the problems
that are currently being experienced.
It also held a public consultation in accordance with the minimum standard for consultation. It
was available online and received 65 responses (18 Member State authorities, 1 EEA country
authority, 25 industry organisations, 5 private companies, 2 public organisations, 3 NGOs and
11 individuals).
The opinions of the stakeholders are well highlighted throughout the IA. In particular, the level
of support each option enjoyed amongst the stakeholders was discussed. In the case of option 2,
their opinions are divided according to the sector they represent.

Monitoring and evaluation
The IA proposes to monitor the success of the proposal through the following mechanisms:
 supervising the establishment of adequate infrastructure capacities and enforcement
systems pursuant to the modified regulation;
 checking for an actualisation in the reduction of illegal waste shipment;
 analysing the reports submitted by Member States to the Commission on their
implementation of the WSR (which include details on waste identification, quantity,
country of destination, identification of the reason for illegality, the person responsible for
the illegality and measures taken including any possible penalties imposed);
 consideration of the result of on-the-spot checks;
 deducing the success of the proposal through an increase in recycling rates in the EU.
There is no mention of the possibility of review. The analysis of the results of on-the-spot checks
is the only mechanism which provides for a deeper evaluation of the success of the project.
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There is no discussion on where the data to analyse the actual reduction in illegal shipments
will be gathered from.

Commission Impact Assessment Board
Very unusually, this IA has three Impact Assessment Board (IAB) opinions attached.
The first two, in particular, called for an improved description of the current problems. The
third IAB opinion (and this initial appraisal) did not find any major gaps in the problem
description. The early IAB opinions also called for better descriptions of the reasoning of each
option. However, the last IAB opinion was satisfied with this aspect of the IA.
The IAB acknowledges that, while the discussion of the baseline scenario has improved, it
remains rather weak. The consequences of developments in the relevant waste and recycling
markets are not discussed, as requested by the IAB in their third opinion.
All three IAB opinions have highlighted the lack of clarity in the estimated costs and benefits of
the options. This is most evident in the IA's treatment of the analysis of option 4. It is important
to evaluate options which combine two previous options separately, to test for unforeseen
consequences or any possible synergy effects.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal appear to correspond.

Authors: Aisling Carney and Alexia Maniaki-Griva.
Prepared for the Committee on Environment, Public Health and Food Safety (ENVI)
Completed in December 2013
PE 514.091

167

Initial appraisal of a European Commission Impact Assessment

New psychoactive substances
Impact Assessment (SWD (2013) 319, SWD (2013) 320 (summary)) for i) a Commission
Proposal for a Regulation of the European Parliament and of the Council on new
psychoactive substances and, ii) a proposal for a Directive of the European Parliament
and of the Council amending Council Framework Decision 2004/757/ JHA of 25
October 2004 laying down minimum provisions on the constituent elements of
criminal acts and penalties in the field of illicit drug trafficking, as regards the
definition of drugs, (COM(2013) 619 and COM(2013) 618)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the proposed changes to the Council
Decision on the definition of drugs and a proposed new Regulation on emerging psychoactive
substances, submitted on 17 September 2013.
An increasing number of psychoactive substances (also known as legal highs) are appearing on
the market. These substances, which can be natural or synthetic, affect the central nervous
system and mental capacity. They are predominately consumed recreationally but roughly one
fifth1 of substances have a legitimate (research, industry, medicine, veterinary) use.
Unlike illicit drugs, these substances are not subject to the control mechanisms of the UN
Convention on Drugs2. They are currently regulated under Council Decision 2005/387/JHA
(hereafter the Council Decision) on the information exchange, risk assessment and control of
new psychoactive substances, which provides for action at EU level while allowing Member
States to introduce new national measures. The Commission's assessment report 3 on the
functioning of the Council Decision found that, while it was a useful instrument, it was not
robust enough to deal with the scope and complexity of the issues surrounding new
psychoactive substances4.
The Commission cites5 the increased availability of new psychoactive substances as one of the
main drugs issue requiring attention at European level. The revision of the Council Decision
and the Framework Decision on the definition of drugs6 were included in the Commission's
2013 Work Programme. There have also been calls from the Council7 and the European
Parliament for innovation in this area.

IA, p. 90.
General Assembly resolution 58/4 of 31 October 2003.
3 COM (2011) 430 final and SEC (2011) 912.
4 More than one new substance a week was identified in 2012 (IA, p. 11).
5 Commission Communication ’Towards a stronger European response to drugs’, COM (2011) 689 final.
6 Council Framework Decision 2004/757 JHA.
7 The Council's conclusions of December 2011 invited the Commission to take further action to address
new psychoactive substances and called on the Commission to revise the Council Decision.
1
2
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Identification of the issue at stake
There are two main problematic issues identified by the IA:
Problem 1: Risks posed by the recreational use of new psychoactive substances to
individuals and society.
Some psychoactive substances are very dangerous to human health and have resulted in
problems. Research from several Member States1 indicates that many new psychoactive
substances are sold without information regarding their chemical composition, pharmacology
or toxicology, without a safety assessment and without instructions on how they should be
used. Furthermore, psychoactive substances can affect the mental health and social functioning
of those who use them, this in turn, affects society as a whole through the adverse effects it has
on families, communities and the emergency services. Some substances can impair the user's
ability to drive and can result in violent behaviour2. The recreational use of psychoactive
substances is also costly for society. It is estimated that the health cost of new psychoactive
substances is around 221 million euro per year and the cost of criminal law enforcement is
estimated to be between 117 million and 144 million euro per year3.
Problem 2: Obstacles to legitimate trade in the EU internal market
The health and societal risks posed by psychoactive substances have prompted public
authorities to introduce a variety of restrictive measures on the trade of new psychoactive
substances. The variation in restriction measures leads, according to the Impact Assessment, to
the creation of obstacles to trade, the fragmentation of the market and an uneven playing field
for economic operators, which in turn make it difficult for companies with legitimate uses to
operate within the internal market. This could impede the research and development of these
legitimate uses. Diverse national authorization procedures and requirements lead to additional
costs for operators and may affect the competitiveness of the EU industry.
The two main drivers of the problems are:
1. the divergent national approaches to new psychoactive substances (through either
generic or individual approaches, each with their own identification and risk
assessment systems); and
2.

the ineffectiveness of EU instruments on new psychoactive substances (due to its slow
and reactive nature, the insufficient relevant information available to make appropriate
decisions and the lack of restrictive measures).

Objectives of the legislative proposal
The general objectives of the Commission proposal are to:
 reduce obstacles to legitimate trade in new psychoactive substances and prevent the
emergence of such obstacles;
 protect the health and safety of consumers from the risks posed by harmful new
psychoactive substances.
M. Schmidt, A. Sharma, F. Schifano, C. Feinmann, "’Legal highs’ on the net-Evaluation of UK-based
Websites, products and product information".
2 Source given as ’media reports’, IA, p 23.
3 IA, p. 24 and Annex 5, p. 95. These figures were calculated by drawing analogies from the ecstasy market and
are based on the cost of health care in the UK, which the IA considers to be at the high end of the EU average.
1
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These were translated into specific objectives and, further, into operational objectives which are
mentioned in the discussion on the range of options (below).

Range of the options considered
In order to give proper consideration to all of the available options, they have been grouped in
four thematic clusters, each solving a particular issue. The option preferred by the Commission
is a combination of the most suitable choice from each cluster, indicated in italics below.
Cluster 1: Improving knowledge and analysis of new psychoactive substances
The focus of this cluster is to improve EU level research and analytical capacities and to
improve the current EU legislation by fixing the inadequacies in collecting information. It aims
to achieve the objectives of improving the quality and quantity of information available and
boosting the capacity to respond quickly to new dangerous substances, by:
1. the status quo (EMCDDA and Europol only test substances submitted by Member
States);
2. facilitating structural cooperation between EMCDDA, research institutes and forensic
laboratories; or
3. establishing an EU-level research infrastructure.
Cluster 2: Investigating new psychoactive substances individually or in a group
This cluster focuses on how best to treat emerging psychoactive substances, by establishing a
framework through which risks can be assessed. It aims to achieve the objective of improving
the capacity of the EU system to identify, assess and withdraw harmful substances from the
market, and to improve the speed at which this is done, by monitoring substances on:
1. an individual basis (status quo);
2. a ’groups of chemically similar substances’ or ’similar pharmacological effects’ basis;
3. an individual approach supported by information on an 'intelligently clustered' group of
substances1.
Cluster 3: Introducing temporary emergency measures pending a decision on the status of a
psychoactive substance.
This cluster examines the possibility of imposing temporary restrictions on the marketing and
selling of new psychoactive substances to consumers, whilst the level of risk associated with the
substance is being established, in the event that there is a reason to suspect the substance poses
immediate risks to public health. As well as aiming for the objectives mentioned in relation to
cluster 2, it aims to ensure that there are no trans-border differences in policies. The options
considered were:
1. no temporary measures (the status quo);
2. an EU recommendation to introduce temporary emergency measures (valid for 1 year);
3. an EU decision to introduce temporary emergency measures.
Cluster 4: Final decision on possible restrictive measures on new psychoactive substances.
This option looks at ways to address the substance once a risk assessment has been completed.
The Commission will assess the level of risk to health, society and safety and determine
whether the substance poses a low, moderate or severe threat. It aims to tackle the same
objectives as cluster 3. The options considered included;
This 'intelligent clustering' of substances means that the Member States would provide to the EMCDDA
and Europol, for analysis and dissemination, all information at their disposal on a new psychoactive
substance and on a 'clustered group' of substances that have chemical similarity. IA p. 53.
1
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1.
2.
3.

an EU decision to submit substances to restriction measures (under the Framework
Decision 2004/757/ JHA) backed by criminal sanctions or no action (status quo);
the status quo plus an EU recommendation to put consumer market restrictions in
place, backed by administrative sanctions for substances posing moderate risks;
the status quo plus an EU decision to put consumer market restrictions in place, backed by
administrative sanctions for substances posing moderate risks.

Discarded Options
 The regulation of head shops (shops which sell psychoactive substances) was discarded
on the grounds of subsidiarity.
 A market authorisation system for new psychoactive substances was discarded on the
grounds of proportionality. Member States did not find it an acceptable option.
 A blanket ban1 on psychoactive substances was discarded because it would place a
disproportionate burden on economic operators.
 The discontinuation of EU action was discarded because the problems posed by new
psychoactive substances are likely to grow and this option does not address the
objectives of the proposal.

Scope of the Impact Assessment
All groups of options were assessed for their effectiveness in achieving the policy objectives, for
their economic, financial and social impacts1 (including impacts on fundamental rights) and for
their proportionality and acceptability by stakeholders.
The economic aspects focus on the effect that restricting trade in psychoactive substances will
have on companies who use them for legitimate purposes, although retailers of psychoactive
substances for recreational use were also considered. It was noted that many manufactures of
psychoactive substances are from outside of the EU, however the IA focuses on the protecting
legitimate trade within the internal market.
The IA encountered several difficulties in quantifying the economic effects of the proposal
which limited the level of analysis that could be carried out. Firstly, the Commission states that
it was very difficult to quantify the size of the market for recreational use as information is not
systematically collected across Europe, the products available on the market constantly change,
and they are often sold in premises that sell a variety of goods. Secondly, it was not possible to
estimate the size of the market for legitimate use as information on market operations,
distribution and products was not available. Finally, the size of the future market, for both uses,
was not quantified.
As one of the key objectives of the proposal, the impact of each option on the health of
European consumers was assessed. The analysis focuses on the sharing of information
regarding dangerous psychoactive substances between Member States. The use of mephedrone
was given as an example to demonstrate the reduction in use following restrictive measures
being put in place. The limitations in quantifying the size of the market for recreational use,
limited the quantification of any expected effects on health.
The social impact of the proposal focuses mainly on the fundamental rights which would be
interfered with. The proposal hoped to bolster a number of rights, namely the right to human
A mechanism at the EU level that would permanently restrict the availability of all new psychoactive
substances without assessing their risks (IA p.44).
1
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health (Article 35 Charter of Fundamental Rights), consumer protection (Article 38), the
freedom to conduct a business (Article 16), the right to own property (Article 17), access to
effective remedies and a fair trial (Article 47), and proportionate criminal penalties (Article 49).
Most analysis focuses on the extent to which the right to conduct a business and the right to
property could be curtailed in order to ensure the health of European citizens. Although the
link between criminality and licit and illicit psychoactive substances and their impact on society
is mentioned, it is not expanded upon.
The quantification of the expected cost of the proposal is laid out clearly in Annex 13. However,
the numbers provided are very specific, and despite an explanation as to why they were chosen
they do allow for any deviation or provide a spread. The IA estimates that the Irish revenue lost
between 6 and 9 million euro when it introduced a wide range of measures against psychoactive
substances (IA, p. 97). However, no estimations were given for the expected impact on the
revenues of Member States. It is estimated that the cost to Member States budgets will be low and
the administrative burden limited. It is hoped that the costs associated with notifying the
Commission will be covered by money collected in fines, for breaches of the proposal.

Subsidiarity / proportionality
The proposal is based on Article 114 TFEU, allowing the European Parliament and the Council
to act in order to facilitate the functioning of the internal market and stipulating that the Union
should aim to achieve high standards for health, safety and consumer protection. The EU is
empowered to bring substances which pose a particularly high risk to health, social and safety,
under the scope of criminal law under Article 83(1) TFEU.
According to the Commission, the proposal passed the necessity test as the Member States,
alone, are not in a position to address the damage the different national policies are causing to
the internal market. It also argues that there is a clear European added value associated with this
proposal; the sharing of information between Member States will help prevent harmful
substances becoming available to the European consumers.
The Dutch Senate has written to the Commission, asking it to clarify the extent to which this
proposal improves the functioning of the internal market. It also seeks clarification on what, if
any, action can be taken at Member State level. Both British Houses of Parliament have issued
reasoned options, on the grounds that the proposal breaches the principle of subsidiarity.

Budgetary or public finance implications
The IA estimates that the preferred option will cost 3.7million euro between 2014 and 2020(IA,
p. 72). This is due to the increased number of substances that will be notified to the European
Monitoring Centre for Drugs and Drug Addiction (EMCDDA) and coordination needed with
other organisations. However, it also estimates that the increase in work due to individually
assessing each new psychoactive substance can be covered by 0.5 or 1 full time employee, who
will be recruited internally.

Simplification and other regulatory implications
The IA clarifies that the relationship between the European regime for psychoactive substances
and the UN regime shall remain the same as before. Any information available at UN level shall
be used, at European level, for joint reports and risks assessment.
1

Environmental impacts were not assessed because the Commission considered them to be marginal. IA, p.45
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Quality of data, research and analysis
The IA is laid out in a clear manner and demonstrates the advantages of each option and how it
tackles the objectives of the proposal. It provides a detailed introduction to the market of
psychoactive substances.
However, in order to assess the market for, and social cost of, psychoactive substances the IA
draws a comparison with ecstasy. It provides a number of reasons for this, but appears not to
take into consideration two defining characteristics of the drug. Ecstasy is illegal and its harmful
effects are well known. The IA acknowledges that these are two reasons why consumers choose
psychoactive substances over illicit substances such as ecstasy. It is therefore unlikely that
distribution to the supply of new psychoactive substances will have the same effect as a
distribution to the ecstasy supply.
Moreover, the IA does not sufficiently substantiate the cross-border dimension of trade in new
psychoactive substances, in particular for legitimate uses, nor the alleged problems arising in
the functioning of the internal market. Concrete examples of problems encountered by
economic operators in the market for legitimate uses would have strengthened the analysis.
Also, the IA does not appear to analyse sufficiently the interactions between the markets for
new psychoactive substances and illicit drugs and does not expand on the problem of
psychoactive substances going into the black market once they have been banned even
temporarily.
While much of the data used is collected from the EMCDDA and scientific articles, some of it
comes from less reliable sources. The British club music magazine ’Mix-Mag’ is provided as a
source for the attitudes of clubber goers, identified in the IA as a demographic likely to use
psychoactive substances. Much of the data provided by Mix Mag is not collaborated. The
references provided in the footnotes of the IA are not always comprehensive. There is reference
in the introduction of the IA and in the annex of a preparatory report carried out by GHK
Consulting in March 2012, but no more detail is given.
The IA fails to fully address the wide variety of attitudes that exist across the Union towards
drugs use. Despite acknowledging the different levels of psychoactive substances in use in each
Member State, the IA does not examine how each option may affect the drugs policy of liberal
and conservative Member States differently. Furthermore, much of the data provided is British
and Irish, and does not provide a cross-section of European society.

Stakeholder consultation
The Commission drew on a wide variety of interactions with stakeholder in preparing this IA.
In total 252 stakeholders were contacted. This included consultations with the relevant national
authorities in each Member State and an online survey which was open to Member States.
There was an online survey for industry representatives, including those who produce
psychoactive substances for 'recreational' and 'legitimate' use. Two meetings of experts in the
field of psychoactive substances were held. A public consultation ran from October 2011 to
February 2012. A Eurobarometer report in 2011 investigated the attitudes of young people (1524 year olds) towards drugs1.

1

European Commission, Flash Eurobarometer 330, Youth attitudes on drugs, 2011.
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Despite the large undertaking, the results of this research and the opinions of the various
stakeholders do not permeate the body of the report.

Monitoring and evaluation
The IA outlines the Commission's plans to monitor the success of the proposal. EMCDDA and
Europol will provide annual information on:






new psychoactive substances that were identified;
the joint reports and risk assessments that were conducted that year;
new psychoactive substances that have been subjected to restriction measures at EU and
national level;
health alerts issued and responsible authorities' responses;
any synergies and overlaps that emerged between any other EU and UN mechanisms.

Most of this information is already collected by EMCDDA and Europol. The Commission shall
use this information to evaluate the implementation, function, effectiveness, efficiency, utility
and added value of any future mechanism on a regular basis.
The Commission shall initiate an evaluation of the instrument which will be presented to
European Parliament and the Council every five years, which considering the rapid pace this
market is developing, may be a relatively long period of time.

Commission Impact Assessment Board
There were two opinions of the Commission Impact Assessment Board attached to this IA.
While efforts have clearly been made to bring the IA in line with the report, some problems
remain.
The explanation of the problem of how the current scenario is impacting on legitimate trade
within the internal market could be strengthened. The fact that most psychoactive substances
come from outside the EU is not addressed, as was requested by the IA Board.
As mentioned above, the Dutch Senate has echoed the IA Board's call, for clarification on the
Member States' flexibility in applying national measures to deal with psychoactive substances.
Finally, the views of stakeholders are not clear throughout the body of the text, in particular the
views of economic operators in the markets for recreational and legitimate uses.

Coherence between the Commission's legislative proposal and IA
The Impact Assessment and the proposal appear to correspond.

Authors: Aisling Carney and Alexia Maniaki-Griva
Prepared for the Committee on Civil Liberties, Justice and Home Affairs (LIBE)
Completed in January 2014.
PE 514.105
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Initial appraisal of a European Commission Impact Assessment

European Commission proposal on the
Single European Sky - SES II+
Impact Assessment (SWD (2013) 206 final, SWD (2013) 207 final (summary)) on a
Commission Proposal for a Regulation on the implementation of the
Single European Sky (recast) (COM (2013) 410 final).
NB: for a list of abbreviations used in the text, please see last page of this appraisal.

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal which was submitted on
11 June 2013.
The Single European Sky (SES) initiative aims to improve the overall efficiency of the way in
which European airspace is organised and managed by shifting airspace management from
national to EU level. Its development has involved two legislative packages - SES I and SES II adopted in 2004 and 2009 respectively. Experience to date has shown that the principles and
direction of the SES are valid. However, there have been significant delays in implementation,
notably in the achievement of the performance goals and the deployment of basic elements,
such as Functional Airspace Blocks (FABs) or National Supervisory Authorities (NSAs). The
already planned recast of the legislative package - merging the four SES Regulations into one,
and amending the European Aviation Safety Agency (EASA) Regulation - has provided the
opportunity also to assess the effectiveness of the existing legal provisions in the light of the
implementation delays. This revision of the SES legal framework is known as SES II+.

Identification of the issue at stake
The IA makes a very clear presentation of the problems in need of action. The first is the
unsatisfactory level of efficiency of Air Navigation Services (ANS) provision in terms of costand flight efficiency, as well as of capacity offered. This is largely due to shortcomings in the
setting up and enforcing of the performance scheme, ineffective supervisory authorities, and the
disproportionately high number of support staff working for the service providers. The second
key problem identified is the fragmented Air Traffic Management (ATM) system. The
European ATM system consists of 27 national authorities, overseeing more than one hundred
Air Navigation Service Providers (ANSP), all with different systems and procedures. To
overcome fragmentation, the SES introduced the idea of cross-border Functional Air Blocks and
a centralised Network Manager to run certain network-level services. However, according to
the IA, the FABs are not yet performance-oriented and the Network Manager remains too weak.
A flow-chart is provided, clearly illustrating the problems, drivers and root causes.

Objectives of the legislative proposal
The general objective of the Commission proposal is to improve the competiveness of the
European aviation system and to develop the Single European Sky initiative. The specific
objectives are to accelerate the implementation of the reform of air traffic services (ATS), to

175

improve their efficiency, and to improve utilisation of air traffic management capacity. A
number of operational objectives include, amongst others, the strengthening of the role of the
National Supervisory Authorities, undertaking a strategic redirection of Functional Airspace
Blocks, and strengthening the governance and operational scope of the Network Manager.

Range of the options considered
The IA identifies a total of twenty options covering six policy domains: support services;
focusing Air Navigation Service Providers on customer needs; ineffective role of National
Supervisory Authorities; performance scheme governance mechanism; refocusing of Functional
Airspace Blocks; and the role of the Network Manager.
After the initial round of assessment, four options were discarded as carrying too high risks,
with limited or uncertain benefits, or as having only marginal effect. The remaining options
were then grouped together to form three global policy scenarios, each covering all six policy
domains:
Policy scenario 1: the baseline, 'do nothing' scenario
Current projections suggest that, despite some possible, limited progress, simply continuing to
implement the existing SES framework would not be sufficient to achieve the goals of SES by
2020.
Policy scenario 2: the 'risk optimised' scenario
This scenario seeks to secure moderate improvement, with minimal political risks. The options
involved would include the functional separation of support services; improved consultation
and sign-off of some investment plans by airspace users; mutual co-operation between NSAs
and expert pooling; reduced Member State involvement in target setting; prescriptive FAB
targets; and an industry joint undertaking to operate the Network Manager.
Policy scenario 3: the 'performance optimised' scenario
According to the IA, this scenario carries a higher risk of opposition, but has the potential to
improve considerably performance and cost-efficiency, by introducing more ambitious policy
options and creating synergies between the options. It would involve the structural separation
of support services; improved consultation and sign off of some investment plans by airspace
users (as in scenario 2); the institutional separation of NSAs from ANSPs; reduced Member
State involvement in target setting (as in scenario 2); the creation of a more flexible and
performance-driven FAB model; and, with regard to the Network Manager, the introduction of
a more centralised approach involving Eurocontrol, in addition to the industry joint
undertaking also foreseen under scenario 2. This is the Commission's preferred policy choice.

Scope of the Impact Assessment
The IA presents detailed assessments of the economic, social and, mostly indirect,
environmental impacts of each of the twenty individual options. These are then brought
together and summarised in table format for each of the six policy domains. Economic impacts
examined cover cost efficiency; flight efficiency; capacity/delays; administration costs; impact
on GDP and employment. Social impacts cover employment and working conditions, as well as
safety. Environmental impacts cover the aspects of noise and emissions. Impacts on health are
not referred to. Each scenario is also assessed for its effectiveness in meeting the specific
objectives of improved performance of ATS and improved use of ATM capacity; efficiency,
excluding macro-economic impacts, in terms of net financial benefits; and coherence.
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Amendments to the EASA Regulation are said to be of a purely technical nature and are not
therefore analysed in the IA context.

Subsidiarity / proportionality
The proposal is based on article 100(2) TFEU which extends to air transport the objectives of the
internal market in the context of a Common EU Transport Policy. The IA points out that actions
by Member States alone cannot ensure the optimal building of capacity and safety, whilst
reducing the cost levels of EU air traffic management services. In agreeing to the SES I and SES
II packages, Member States have already acknowledged this. The Maltese House of
Representatives has nevertheless issued a Reasoned Opinion1 under the parliamentary scrutiny
procedure. In it, the Government of Malta notes a breach of the principle of subsidiarity and
claims that 'the Commission provided no justification for the need of EU [action] in its
explanatory memorandum'. The Opinion acknowledges that the nature of the subject matter of
the proposal 'clearly necessitates action to be taken at EU level' but considers that it represents
'an unnecessary burden to an existing, functional framework'.
In addition to the Reasoned Opinion referred to above, a number of other national parliaments
have made criticisms. These include claims that the proposals are premature; that costefficiency is being put before safety; that there has been insufficient consultation of the social
partners; and that the delegated powers attributed to the Commission are too broad.

Budgetary or public finance implications
According to the Explanatory Memorandum of the proposal, there is no impact on the EU
budget, as all the functions addressed in the proposal already exist. The only cost for national
budgets, according to the IA, is the need for an estimated 80 new officials for supervision
purposes at a cost of around 13 million euros per year. However, Member States already have
an obligation to ensure adequate resourcing of NSAs under current legislation.

SME test / Competitiveness
The IA considers that the initiative will not have any direct negative impacts on SMEs, since all
national ANSPs are currently large enterprises. Any indirect impacts should be limited, due to
exemptions under the ATS charging system. Improvements in cost-efficiency would have a
small positive impact on some small aircraft operators. In addition, opening the market for
support services might provide new opportunities for SMEs in certain areas, as would the
possibility of participating in groupings of companies competing for tenders initiated by the
Network Manager.

Simplification and other regulatory implications
The recast exercise seeks to update the existing SES regulations in order to ensure clarity,
coherence with other pieces of related legislation and the elimination of overlaps.

Relations with third countries
Under ICAO rules, third country airlines enjoy access to EU airspace, with no major hindrances.
In addition, some functional airspace blocks already fall under the partial responsibility of third
1

http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20130186/mtkam.do
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countries. The IA points out that any improvements in the competitiveness of the EU ATM
system would benefit any airline flying in the EU. The benefit would be proportionate to the
amount of miles flown in EU airspace. Article 30 of the Commission proposal also contains an
explicit provision according to which the Union and its Member States shall support the
extension of the SES to countries which are not members of the EU.
As far as comparative competitiveness is concerned, the most relevant comparison for the EU is
with the US system. The IA considers that policy scenario 3 would have the potential
considerably to narrow the gap in the competitiveness of the ATM system, and probably to
achieve today's US levels of competitiveness by the 2025 target date.

Quality of data, research and analysis
The assessments appear to be reasonable and based on sound research and analysis, with
elements of uncertainty or overlap being factored in and highlighted where appropriate. They
are presented in a very thorough and systematic manner with a clear description of the
methodology used. Further methodological explanations and additional evidence are provided
at Annex V. Summaries in table form are used throughout to facilitate comparison. In order to
support the Commission in the IA process, an external consultant was asked to prepare an IA
support study and to analyse the results of the stakeholder consultation. The IA indicates that
the specific references to this study will be added 'after publication' (IA, p. 8, p. 40). There is
therefore no reference within the IA to the name of the consultancy used, nor any link to the
support study itself. This is somewhat puzzling, particularly since the in-depth analysis of the
various options was presumably based largely on that work.

Stakeholder consultation
The Commission organised a public consultation on the DG MOVE website between September
and December 2012. In addition, two high level meetings and numerous bilateral meetings have
been organised with various stakeholders, as well as discussions with relevant committees and
expert groups. A public hearing was also organised by the Economic and Social Committee in
January 2013. An overview of stakeholder consultation appears at Annex IV. The IA points out
that, because the public consultation was organised at a relatively early stage, its responses and
the subsequent interviews helped to reformulate and modify the policy options in some cases,
notably with regard to the strengthening of the role and organisational independence of
National Supervisory Authorities (Annex IV, p. 105). However, the IA is also very open in
pointing out that the general opinion of stakeholders was that, 'instead of producing new rules,
the Commission needs to focus on improving the implementation an enforcement of existing
regulations and reduce duplication sand inconsistencies' (IA, p. 9). It also notes that the
Commission's preferred policy scenario 3, although strongly supported by airlines, is opposed
by many ANSPs and Member States, who tend to prefer policy scenario 2. Trade unions and
professional organisations opposed both scenarios. A brief summary of stakeholder views is
provided for each policy option.

Monitoring and evaluation
The IA explains that the Commission is already required under existing SES arrangements to
review the application and effectiveness of the rules at the end of each reference period. The
next report is due in 2015 and another in 2020. The intention is to continue with this system.
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Performance will be monitored via the Performance Review Body's annual reports on the
performance of the EU's ATM system, and via monthly reports issued by the Network
Manager. The IA identifies key monitoring indicators for each of the specific objectives. It
recognises the difficulty of defining indicators for the follow-up of the operational objectives,
which relate mainly to the effectiveness of different governance mechanisms. It therefore
proposes to base progress assessment for these on European Aviation Safety Agency audit
reports; accident investigation reports; consultation with stakeholders; and exchanges in expert
groups and committees.

Commission Impact Assessment Board
The Commission Impact Assessment Board issued one opinion, dated 12 April 2013, which was
positive. It nevertheless called for the draft IA report to be strengthened in a number of
respects. Account appears to have been taken of most of the Board's comments in the
finalisation of the report. However, the state of implementation of existing legislation by
Member States, and the reason why the exercise is being carried out now, when this has only
been in force for such a short time, might have benefitted from further explanation.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission appears to follow the recommendations expressed
in the IA and does not appear to contain substantive elements that have not been addressed by
the IA.
Abbreviations used in the IA and referred to in this initial appraisal:
ANS: Air Navigation Services
ANSP: Air Navigation Service Provider
ATM: Air Traffic Management
ATS: Air Traffic Services
EASA: European Aviation Safety Agency
FAB: Functional Airspace Block
ICAO: International Civil Aviation Organisation
NSA: National Supervisory Authority
SES: Single European Sky

Author: Alison Davies
Prepared for the Committee on Transport and Tourism (TRAN)
Completed in January 2014.
PE 514.095
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Initial appraisal of a European Commission Impact Assessment

Information and promotion measures for agricultural
products on the internal market and in third countries
Impact Assessment (SWD (2013) 470, SWD (2013) 469 (summary)) for a Commission
Proposal for a Regulation of the European Parliament and of the Council on
information provision and promotion measures for agricultural products on the
internal market and in third countries (COM (2013) 812 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal which was submitted on
21 November 2013.
Since 1999, the Common Agricultural Policy (CAP) has been specifically supporting
information provision and promotion measures within the European agricultural and agrifoods sectors on the internal market and in third countries. The current promotion policy
contributes to raising consumer awareness of the qualities of European agricultural products
and the way they are produced, facilitates trading of such products and reinforces the exchange
of good practices among Member States. The scheme applies to generic promotion
programmes. Actions based on commercial brands and those that encourage the consumption
of a product because of its specific origin, are currently excluded. Programmes are submitted by
professional organisations and are co-financed by the EU up to a maximum contribution of 50
per cent. The professional organisation contributes 20 per cent and the balance is covered by the
Member State in which the organisation has submitted its programme. Actions can include
advertising and PR campaigns, promotions at point of sale, participation in exhibitions, etc. The
Commission also carries out its own actions, such as participation in trade fairs and
organisation of high level trade missions. Average EU expenditure for all promotion measures
is approximately 55 million euros per year.
The current review seeks to ensure coherence with the on-going reform of the CAP. It also
offers an opportunity to address shortcomings and improve the effectiveness and efficiency of
the information and promotion scheme, as well as to provide better information to citizens on
the added value of the CAP. It was introduced by a Green Paper, adopted in 20111, followed by
a Communication in March 20122, which was broadly welcomed by the European Parliament in
its resolution of 20 November 20121.

Identification of the issue at stake
On the general level, the main issue at stake is identified as being the increased pressure on the
competitiveness of the agricultural sector, which stems from three different sources: fierce
competition against European agricultural products; increased cost pressures on EU farming;
and lack of awareness of the quality of EU agricultural products, especially on the internal

1
2

COM(2011)436
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market. On the specific level, reference is made to a number of 'difficulties and bottlenecks in
implementation of the current scheme' (Executive Summary, p. 4), including, most notably, the
absence of a strategy with clear priorities; complex management arrangements; and the lack of
common indicators to measure the effectiveness of the promotion policy.
The manner in which the IA presents the problem in need of possible EU action lacks clarity. In
the text of the IA itself, references to the specific issues at stake are buried, partly in the context
of an extensive presentation of the challenges facing European agriculture in general, and of the
background to the existence of the current system of information and promotion - much of
which might have been more usefully presented as an annex- and partly in the presentation of
the conclusions of a number of studies carried out on the implementation of the programme.
This approach does little to enhance a clear understanding of the issues.

Objectives of the legislative proposal
Against the background of the on-going reform of the CAP, the general objective of the
Commission proposal is to support EU agriculture, and especially SMEs and producer
organisations, so that they can make a strong and dynamic contribution to European growth.
With this in mind, it is proposed that the promotion policy be restructured for its beneficiaries,
bolstered in terms of resources, with a clear distinction being made in the approach to the
internal market and third countries respectively, and simplified in terms of its management.
The specific goals are to increase consumer awareness of the merits of European agricultural
products; to develop new markets for European agricultural products on the internal market
and in third countries; and to enhance the effectiveness and efficiency of the policy.

Range of the options considered
'No policy' scenario
The IA considers the option of doing away with the current promotion regime altogether,
although it is difficult to see how having no policy at all could be considered an appropriate
response to the perceived challenges. The analysis of the impact of such a move seems to serve
more as a platform for justifying the maintenance of a European information and promotion
regime than as a genuine attempt to consider alternative approaches to the problems faced.
Under this scenario, information and promotion action would be carried out largely by the
private sector and would be likely to concentrate on commercial messages based on brands,
rather than on generic European messages. SMEs would be disadvantaged, since their interprofessional organisations would no longer benefit from European co-financing. Apart from the
immediate financial savings to be made, the IA concludes that suppression of the scheme would
result in a loss of EU added value; a loss in market share in third countries; a reduction in
consumer awareness of the merits of European agricultural products; and negative economic
and agricultural production consequences.
'Status quo' scenario
Without reform, the current rules and procedures would continue to apply. The IA points out
that Member States' funding of such actions would probably continue to reduce due to the
economic climate. Consumers' level of awareness would be likely to remain unchanged, and,
against a background of ever increasing global competition, there would be a high risk of market
loss. Some changes to the implementing provisions might help to improve the administration of
the programmes, but the cost-benefit effect for the beneficiaries would not change.
1
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Having dismissed the desirability of either of the above scenarios, the IA goes on to assess the
following three policy options. A comparison is usefully provided in table form, which also
includes a reference to the relative increase in budget in each case, compared to the status quo
of 55 million euros (IA, p. 28). However, this increase is not expressed in figures, but is classified
simply as 'slightly strengthened', 'significantly strengthened' and 'strengthened' respectively.
'Enhanced status quo' scenario
This is described as a limited adaptation of the current promotion policy. It seeks to make the
policy simpler and more accessible, to enable more beneficiaries to participate (notably
producer organisations, thereby encouraging cooperation between producers), and to help
them with adequate technical support. Programmes would be selected in a single step
procedure rather than two stages as is currently the case. The Commission's role would be
developed, with increased participation in international events and organisation of campaigns.
It would also provide technical support to help operators to participate in co-financed
programmes. It would target both the internal market and third countries.
'Targeted' scenario
This scenario would go beyond the 'enhanced status quo' scenario, offering a more targeted
approach to promotion actions, which would be aimed at specific markets, populations,
products or sectors in the internal and external markets, with an emphasis on the latter. The
targeting of the actions would be based on a European promotion strategy, an example of
which appears at Annex 15, and which would cover a more extensive list of products and
themes. This scenario proposes to allow, under certain conditions, the use of references to the
origin of products and to commercial brands. Increased cooperation between operators in the
different Member States would be encouraged, thereby facilitating the management of multicountry programmes directly by the Commission.
'Exclusive third countries' scenario
This shares the same level of ambition as the 'targeted' scenario but would concentrate
promotion activities exclusively in third countries. Actions would be managed centrally by the
Commission and implemented in accordance with a selection strategy. The changes set out in
the 'enhanced status quo' scenario would apply here also. In addition to generic promotion,
commercial activities for individual private brands would also be eligible.

Scope of the Impact Assessment
The IA assesses the last three options from an economic, social and environmental point of
view, and also with a view to their capacity to allow for simplification of the system. However,
more attention is given to the description of the practical operation of the scheme, or to a mere
presentation of the current situation, than to extrapolating concrete, quantifiable data or
projections. Where a likely impact is described, it is rarely quantified or developed. There is a
tendency to over-simplify, with little in-depth impact analysis of a type to allow a meaningful
comparison between the various options, or which might provide a workable basis for ex-post
evaluation.
Economic
The analysis of the economic impact of each option looks, to a greater or lesser extent, at the
aspects of competitiveness, SMEs, consumers, the regions and the functioning of the internal
market, and tends to be brief and sometimes superficial. The 'analysis' of the impact on SMEs of
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the priority to be given to them under the 'targeted scenario', for example, is limited to the
judgement that the impact is likely to be 'important' since they represent 48 per cent of
businesses in the agri-food sector. Over simplification in phrases such as, 'the economic benefit
for each sector will be proportional to its level of organisation' (IA, p. 29), with no supporting
explanation, provide little clarification as to the precise extent and nature of the impact. The
assertion, under the 'targeted' option, that the economic impact will be directly proportional to
the level of budget provided (IA, p. 31) is based on figures quoted from a USDA study
concerning the American market. It would, however, seem reasonable to assume that the quality
of the activities undertaken might also contribute to their economic success, and that this aspect
would also have deserved some consideration.
Social
The analysis of the social impact, which looks at employment, culture and heritage and the
well-being of consumers, tends also to be brief. With regard to the 'enhanced' option, for
example, the impact on employment is dealt with in one sentence to the effect that encouraging
the grouping together of producer organisations should result in a strengthening of the relevant
agricultural sector and of social conditions in rural areas. No further explanation is given. For
the 'third countries only' scenario, the employment impacts are merely said to be likely to be
comparable to those for the 'targeted' scenario (maintenance of current employment levels and
potential for growth due to actions in third countries). Some examination, at least, might have
been expected, of the extent to which a lack of information and promotion activities in the
internal market might have an impact on demand from within the EU, and whether this would
be outweighed, in terms of impact on employment, by increased demand from third countries.
Environmental
The analysis of the environmental impact concentrates on the aspect of sustainable production.
While this is evidently an important principle of EU agriculture policy, it is not clear how an
improved information and promotion policy, in itself, would have a direct impact on this
particular aspect. Given the emphasis on third country markets in particular, it might have been
appropriate to introduce some in-depth analysis of, for example, transport implications, CO²
emissions etc., which are not mentioned.
Health is not dealt with as a separate issue, but is briefly referred to under the heading of 'wellbeing of consumers' in relation to the 'targeted' and 'exclusive third countries' options only.
Administrative burden
The IA also considers the impact of the various options on the administrative burden. It
concludes that in the 'targeted' and 'exclusive third countries' scenarios, the workload could
increase for both national authorities and Commission services, but does not seek to quantify
this. An on-going study is looking into the possibility of delegating some Commission tasks to
an executive agency. It considers that improved management of multi-country programmes
should lead to a significant decrease in the administrative burden for professional
organisations.

Subsidiarity / proportionality
The proposal is based on articles 42 and 43 of the Treaty on the Functioning of the EU and falls
under shared competence between the EU and the Member States. Agriculture is the only sector
governed by a common policy with common rules - including on the matter of promotion - laid
down by the Treaty. A European policy is therefore appropriate in order to promote the
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common standards of the CAP and the intrinsic quality of European agricultural products, on
the internal market and in third countries. No national parliament of a Member State has issued
a reasoned opinion raising problems with respect to the subsidiarity principle.

Budgetary or public finance implications
The 2012 budget for the existing policy was 55.4 million euros. The IA explains that the
'enhanced' scenario would be feasible on the basis of a similar budget. The other two options,
however, would require additional finance to be defined within the limits of the new
multiannual financial framework for the period 2014-2020. Of these, the Commission's
preferred, 'targeted' option would require a significantly increased budget in order to cover the
costs linked to the development of multi-country programmes and the increase in actions aimed
at third countries. The 'exclusive third countries' scenario is said to require half the budget of the
targeted option. This estimation appears rather arbitrary. The IA attempts to give an idea of
magnitude by providing figures for the average cost of programmes in previous years, but does
not put forward any figures with regard to the specific budget that would be required under the
various scenarios. The Legislative Financial Statement of the Commission proposal, however,
based on the 'targeted' option, does provide figures. These indicate that combined
appropriations for promotion measures would gradually, but significantly, increase from 61.5
million euros in 2014 to 200 million euros in 2020. It is not clear why these figures were not
included, at least indicatively, in the IA.

SME test / Competitiveness
The IA points out that 99 per cent of agri-food companies are SMEs, accounting for 63 per cent
of jobs in that sector. It underlines the potential benefits for SMEs of the proposed reform,
notably in terms of increased visibility, independence in project submissions, and
competitiveness, and does not identify any potential burdens or other negative consequences of
the proposed actions.

Simplification and other regulatory implications
The IA stresses from the outset that the reform of the information and promotion policy is
closely linked to the on-going reform of the CAP. All three scenarios considered seek to
simplify the current procedures in response to the weaknesses identified. The IA does not refer
to any related regulatory implications, other than the repeal of the current Regulation1.

Relations with third countries
One of the main justifications for the revision of the European information and promotion
policy is that European agriculture is confronted with an increasingly fierce and competitive
global environment. All of the scenarios presented are aimed partly, or entirely, in the case of
the third scenario considered, at third countries. European agricultural exports are increasing in
absolute value, but their share in world trade as a whole is decreasing. It is predicted that
developing countries will be the main source of increased world production between now and
2021, and emerging economies are likely to claim an increasingly large proportion of world
trade in agricultural products. The IA is at pains to point out the potential negative impact of a
failure to address markets in third countries, and the potential positive impact of improving EU

1

Council Regulation (EC) No 3/2008 of 17 December 2007
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actions in that area. It stresses that the European promotion policy is consistent with the WTO
Agreement on Agriculture and with WTO rules, and that none of the provisions proposed
under the various scenarios would affect the classification of promotion measures in
notifications to the WTO. It does not, however, explore the potentially negative implications of
counter-activities that might be organised by third countries in response to increased promotion
on their markets of European products, notably those recognised by European quality systems.
The fact that an international initiative to preserve the right to use generic food names - the
Consortium for Common Food Names - has already been created in response to EU success at
international level in protecting its geographic indications on food products, would suggest that
this is a very real threat which might have deserved some analysis.

Quality of data, research and analysis
The IA makes reference to a large body of external studies and reports, the conclusions of many
of which appear in the Annexes. These include a study dating from December 20081 into the
experience of promotion programmes in third countries (Annex 11), and two studies in 2008 and
2011 respectively into EU information and promotion actions2. Reference is also made to the
findings of the Court of Auditors' report3 on information provision and promotion measures for
agricultural products.

Stakeholder consultation
The Commission organised an on-line consultation between July and October 2011 in
preparation of its Green Paper. 173 replies were received, of which the majority came from
'interested parties' (farmers, producers, professional organisations). Of the remaining responses,
23 were from public bodies and just 20 from private citizens. The Commission suggests that the
low response from the general public might be due to the 'technical nature' of the consultation
(although many of the questions do not appear to be unduly technical). The details appear at
Annex 7. Specific consultations were organised, notably in the framework of the consultative
committee on promotions, bringing together producer, industry, trade and consumer
representatives (Annex 8). Two seminars were also organised by European professional
organisations from the food and drink industry, the conclusions of which appear at Annex 9.

Monitoring and evaluation
The IA considers that the monitoring and evaluation of the European promotion policy should
be reinforced in the future to better reflect the more strategic approach. Common indicators,
based on objectives and priorities, should be implemented to facilitate the use of evaluation in
the selection process. However, it also considers that the monitoring and evaluation system
should be linked with the common monitoring and evaluation framework for the CAP, as set
out in the CAP reform proposal4. It therefore restricts itself to a presentation of a set of general
indicators which are currently under discussion in the broader framework of expert groups
working on the CAP reform. This does not appear to respond to the European Parliament's call

EUREVAL, 'What lessons can be learnt from 8 years of promotion programmes in third countries?'
ADE, 'Evaluation of EU co-financed Information and Promotion Programmes on the Internal Market for
Agricultural Products, December 2008; 'Evaluation of Promotion and Information Actions for Agricultural
Products', January 2012 (IA, Annex 10)
3 Court of Auditors special report no. 10/2009, http://eca.europa.eu/products/SR09_10
4 COM(2011)628 final/2, article 110
1
2

185

for 'a rigorous assessment system based on specific indicators' 1, nor to the comments of the IA
Board in this respect.

Commission Impact Assessment Board
The IA Board of the Commission has issued three opinions on draft versions of the IA, dated 6
July 2012, 31 August 2012 and 18 January 2013 respectively. The most recent of these gave a
negative overall opinion of the report and requested a revised version to be submitted. Its main
critical comments concern the weakness of the evidence base to support the need for EU
funding of generic product promotion programmes; the need better to define the objectives by
making them more specific, time-bound and measurable; the lack of robust progress indicators
to measure in quantitative terms if the policy has generated the intended effects; the lack of
clarification on the amount of budget required for the three alternative scenarios to achieve the
intended effects; the need for better explanation as to how the proposed changes will be
implemented in practice; the scope for further improvement in the assessment of the impacts,
particularly with respect to possible distortions of competition and the effectiveness and
efficiency of alternative budgetary spending under the various options; and explanation as to
how the monitoring and evaluation requirements would enable a more complete assessment of
social and environmental impacts.
As the earlier parts of this initial appraisal indicate, few of the Board's criticisms appear to have
been addressed any more than partially, in the final version of the IA. The IA itself devotes just
four lines to the IA Board's comments and refers only to the first two of the Board's three
opinions. There is no explanation as to why the report was not re-submitted to the Board as
requested.

Coherence between the Commission's legislative proposal and IA
The legislative proposal is coherent with the 'targeted' scenario approach presented in the IA.
However, as mentioned earlier, the figures which appear in the proposal's financial statement
do not appear in the IA.
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Initial appraisal of a European Commission Impact Assessment

Lightweight plastic carrier bags
Impact Assessment (SWD (2013) 444, SWD (2013) 443 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council amending
Directive 94/62/EC on packaging and packaging waste to reduce the consumption of
lightweight plastic carrier bags (COM (2013) 761 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 4
November 2013.
High consumption of single-use plastic carrier bags, their inappropriate end-of-life treatment
and their resistance to degradation are damaging the environment, notably marine ecosystems.
There are also additional implications for human health and resource efficiency. It has been
estimated that in 2010, on average, every EU citizen used 198 plastic carrier bags, 90 per cent of
which were lightweight, single-use bags. In 2010, more than 8 billion plastic bags were littered
in the EU. These bags tend to escape waste management streams and accumulate in the
environment where they can last for hundreds of years, mostly in fragmented form. If not, they
are often sent to landfill which has further negative implications for resource efficiency and
pollution. In the EU, per capita annual consumption of single-use plastic bags ranges from four,
in the best performing countries, to 466 in the worst.
The situation has given rise to strong concerns among the public and policy-makers, both
within the EU and beyond. At EU level, a number of Member States have taken measures to
address the problem with varying degrees of success. Attempts by some Member States to go
as far as introducing a ban on plastic carrier bags were withdrawn due, inter alia, to objections
raised by the European Commission in the light of the provisions of the Packaging and
Packaging Waste Directive (Directive 94/62/EC), since any packaging that complies with the
basic requirements of that Directive cannot be banned. In 2011, the EU Environment Council,
on the initiative of Austria, invited the Commission to analyse possible EU action against plastic
bag use, in order to address the issue in a more coherent and effective way.

Objectives of the legislative proposal
The general objective of the Commission proposal is to limit negative impacts on the
environment, in particular in terms of littering, to encourage waste prevention and a more
efficient use of resources, while limiting negative socio-economic impacts, and to tackle a
common and trans-boundary problem in a coordinated and coherent way across the EU. More
specifically, the proposal aims to reduce significantly the number of single-use plastic carrier
bags with a thickness of below 50 microns (0.05 mm) consumed per capita in the EU by 2015. It
seeks to amend the current packaging directive in such a way as to require Member States to
take measures to achieve a reduction in the consumption of lightweight plastic carrier bags on
their territory within two years of entry into force. Under the proposal, these measures may
include the use of national reduction targets, economic instruments and marketing restrictions,
including bans, on such bags.
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Range of the options considered
The IA provides a measured presentation of the various options considered. It includes
reference to options which were ruled out at an early stage because they were felt to be either
unfeasible or unlikely to offer an adequate or effective response to the problem. The reasons for
this are clearly explained in each case. Four options are retained for in-depth analysis.
The analysis of option 1 - the base-line scenario: status quo - appears to have been carried out
in a balanced and thorough manner, with adjustments made where necessary to take account of
the effect of national policies already in place. The IA recognises that under this scenario the
problem is not expected to increase dramatically, but concludes that the situation will definitely
not improve, and that on-going negative effects will continue to accumulate year on year. All
other options are compared against this base-line scenario. There is no reference to the fact that
presumably under this scenario any Member State wanting to introduce a ban on such bags
would risk being in breach of the Packaging Directive (which is one of the reasons that EU
action has been requested).
Option 2 - a voluntary commitment from a significant part of the retail sector to stop
distributing single-use plastic bags - is opposed by a significant group of retailers. It has been
retained as a policy option analysed for impact because the outcome of the negotiations is very
recent - otherwise it seems likely that, in the absence of the necessary cooperation of such a
large number of retailers, it would have inevitably been ruled out as unfeasible due to lack of
support.
Option 3 proposes the setting of an EU-level prevention target for single-use plastic carrier
bags, combined with economic instruments - which are described as 'the common denominator
of policies that have successfully reduced plastic bag consumption' (IA, p. 27) - and the
possibility for Member States to introduce marketing restrictions by way of derogation from
article 18 of the Packaging Directive. This is the Commission's preferred option.
Option 4 proposes the introduction of an EU wide ban on single-use plastic carrier bags.

Scope of the Impact Assessment
The IA points out that all options to reduce the use of single-use plastic carrier bags share the
same types of impacts. It is the magnitude of those impacts which will differ from one option to
another depending on the ambition and effectiveness of the measure.
The IA sets out clearly and comprehensibly the underlying methodology and assumptions used
to arrive at the conclusions presented. The impact of each of the four options retained for indepth analysis is assessed first from a quantitative point of view, and then from a 'qualitative
one'. The quantitative analysis focuses on three environmental impacts: resource use; littering
rates, and impacts on public spending on waste management and litter collection (although
arguably this latter point might have fitted better under the economic heading); and on six
economic and social impacts: administrative burden; impacts on EU producers; impacts on EU
retailers; impacts on consumers; impact on employment levels; and public awareness. Although
elsewhere in the IA there is reference to possible public health implications, this aspect has not
been retained for the analysis.
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The 'qualitative' analysis concentrates on issues such as flexibility of Member States to decide on
specific policy measures; implementation and administrative costs; possibility to generate
revenue; acceptance of the measure and awareness raising. Strictly speaking, it might have been
more accurate to refer to these as 'horizontal' or 'non-quantifiable' issues.

Subsidiarity / proportionality
The Commission proposal takes the same legal base as the original Packaging Directive
94/62/EC (former Article 110a, now Article 114 TFEU). However, the IA points out that EU
competence to take action in this area is based on the articles of the Lisbon Treaty relating to
environmental protection (Article 191 TFEU) and on the trans-boundary nature of the
consequences of the high consumption rate of plastic carrier bags. It recalls in this respect that
the discussions at the Environment Councils of March and December 2011 indicated a concern
shared by a large number of Member States, which led to a call on the Commission to analyse
possible regulatory measures. According to the IA, current experience in the Member States
points to the fact that, without an EU wide initiative, effective action to tackle the problem is
unlikely. The added value of EU action would lie in providing a framework establishing shared
objectives, concepts and definitions, as well as a timeframe and monitoring and reporting
arrangements, whilst leaving Member States free to decide about precise implementation
methods, in line with the subsidiarity principle. Common EU action would also facilitate the
sharing of positive experiences and best practices. The main arguments put forward by some of
the retailers opposed to the idea of an EU voluntary agreement to phase out single-use plastic
bags were, however, based on subsidiarity and proportionality grounds.
At the time of writing this initial appraisal, no national parliament of a Member State has issued
a reasoned opinion raising problems with respect to the subsidiarity principle. The deadline for
submissions was 3 January 2014.

Budgetary or public finance implications
The IA recognises that 'measures to reduce the consumption of single-use plastic carrier bags,
especially regulatory measures, are likely to entail some administrative burden, falling both on
the private and public sector' (IA, p. 31). Even so, in all but the baseline scenario option, it
identifies overall savings and gains for public authorities, manufacturers and retailers, thanks to
savings on litter collection and waste management and, in some cases, potential revenue
generation that could be used to offset related costs and fund environmental activities. The IA
cites the example of Ireland, where, following the introduction of a direct levy on single-use
bags, annual revenues rose from 12-14 million euros to 23.4 million euros in 2009. Just 3 per cent
of those revenues were needed to cover collection and administration costs, with the remainder
being used to support environmental programmes.

SME test / Competitiveness
It is estimated that there are about 250 to 300 producers of plastic carrier bags in the EU, with
15, 000 to 20,000 employees. The IA recognises that 'a significant part of the EU plastic carrier
bag producers are family-owned SMEs' (IA, p. 11), but refers to difficulties experienced in
obtaining detailed information from national and European trade associations on the exact
number of SMEs operating in this area. It is not clear if these particular manufacturers were
explicitly consulted during the preparation of the IA.
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Given that around 70 per cent of all non-biodegradable single-use plastic carrier bags on the
market are imported, mainly from Asia, the IA anticipates limited negative impacts on
European producers under options 2 and 3. However, it considers that an outright ban on
single-use plastic bags (option 4) would have 'possibly drastic consequences on production and
employment, especially for SMEs' (IA, p.39), saying that such concerns were expressed by a
large number of the industry stakeholders who responded to the Commission's public
consultation.
Although impacts on employment levels in the plastic bag sector are expected to be slightly
negative under all options, EU producers of multiple-use plastic bags and other alternatives to
single-use bags would experience a considerable rise in profits. The IA argues that the 80 per
cent target proposed under option 3 would have the advantage of still allowing for some
production of single-use bags, whilst providing an opportunity in the meantime for EU
companies to increase their investments in the production of multiple-use plastic or other
carrier bags.
In theory, therefore, producers of multiple-use bags should benefit from the changes proposed
under these options since reduced availability of single-use bags would in part be off-set by a
switch to reusable ones that are mainly produced in the EU. In practice, however, experience
has shown that this might not always be the case. The IA refers in a footnote (IA, footnote 78, p.
31) to the experience in France where the progressive switch to reusable bags initiated by major
retailers turned largely to Polypropylene (PP) bags, which are mainly produced in China, rather
than to Low Density Polyethylene (LDPE) 'Bags for Life', produced largely in the EU. Although
the IA cautions that the prospective impacts on producers should therefore be considered with
care, it does not go any further into investigating all possible aspects of the impact on EU
producers, notably SMEs, and in particular ways in which a negative impact, such as that
experienced in France, might be averted.

Simplification and other regulatory implications
The initiative appears consistent with the overall objectives of EU waste policy, as set out in the
Waste Framework Directive 2008/98/EC, and to fit coherently with the existing body of
legislation in the area. More specifically, it builds upon Directive 94/62/EC on packaging and
packaging waste which the proposal seeks to amend. Although the issue of plastic bag waste
can be linked to the broader debate on the planned review of EU waste policy announced for
spring 2014, the IA stresses that specific solutions to the problem have already been tested and
that there is a desire to see action at EU level. It therefore feels that a free-standing policy
initiative at this time is justified.

Relations with third countries
With 70 per cent of single-use plastic carrier bags being imported from outside the EU, the
third- country trade implications of a drastic reduction in demand, or even a ban on such bags
within the EU, has not been examined in the context of the IA.

Quality of data, research and analysis
The assessments made appear to be based on sound research and analysis. Two external studies
were commissioned: one study, between May and September 2011, on the production and
consumption patterns of plastic carrier bags, their related impacts and the impacts incurred by
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the different policy options to reduce their use; and a second between July and October 2012, to
assess in more detail the socio-economic impacts of the different options. The findings are
presented in a balanced and comprehensible manner. The IA provides a detailed overview of
national measures already in place in the Member States which highlights the varying rates of
effort and success in addressing the problem.

Stakeholder consultation
The preparation of the report was preceded by a public consultation held from May to
September 2011 on the EUROPA website. 15,538 responses were received, indicating high
public concern about the issues and high expectations for EU action. The IA identifies the main
stakeholders affected (notably, consumers, local authorities, retailers, manufacturers, and
fishing and tourism industries). It appears to have taken on board comments received, to the
point that one of its shortlisted options (voluntary agreements), which was added for further
assessment as a result of stakeholder consultation, has since effectively been withdrawn from
serious consideration due to lack of support from representatives of a significant group of large
retailers.

Monitoring and evaluation
According to the IA, new measures aimed at the reduction of single-use plastic carrier bags will
not imply major changes to monitoring obligations under existing legislation, notably the
Packaging Directive, which provides for regular implementation reports. The core indicator for
progress towards meeting the specific objectives of this initiative is the number of single-use
plastic carrier bags placed on the market. A sub-category to this effect could be added to the
existing EU production and trade databases managed by Eurostat. The Commission will
encourage the sharing of best practices concerning data collection in the Member States.

Commission Impact Assessment Board
The initial opinion of the Commission IA Board called for the report to be strengthened in a
number of respects. As a result, a revised report was issued on which the Board delivered a
positive opinion, while nevertheless making further recommendations for improvements. The
IA clearly sets out the ways in which it has attempted to respond to many of these
recommendations. The call for a more thorough assessment of the impacts on EU plastic bag
producers and jobs, and for clarification of the timing of the initiative in view of the
comprehensive waste policy evaluation currently under way, might nevertheless have
benefitted from still further attention. The Board's comments with regard to the feasibility of the
proposed EU-wide prevention target appear to have been echoed to some extent in the
subsequent inter-service discussions which have led to a reconsideration of this aspect of option
3, with the result that this has in fact been dropped from the proposal itself.

Coherence between the Commission's legislative proposal and the IA
As mentioned above, the Commission proposal does not go as far as the preferred option 3 set
out in the IA, in that it allows Member States to set their own targets, if they so wish, rather than
imposing an EU-wide target of 80 per cent reduction. Despite the fact that the IA states that 'all
Member States are deemed able to reach this target', and the clear presentation of the
methodology used to define it (IA, Annex V), both the IA and the explanatory memorandum of
the proposal go on to explain that further consideration of the policy options during inter-
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service consultation led to the conclusion that it would be difficult to design and implement an
EU-wide reduction target applying to all Member States. This seems somewhat contradictory.
However, while the dilution of the preferred option at such a late stage in the IA procedure
could be seen as something of a climb-down, it could also be seen as a pragmatic and realistic
response to concerns expressed. It allows some measures to be introduced, while leaving
Member States free to choose the ones most appropriate to their respective situations, and while
also leaving the option of an EU target open for future debate. In this respect, the Commission
proposal actually seems to stem from the IA process (including the inter-service consultation),
rather than vice versa.
The proposal does not oblige Member States to set national targets. Nor does it contain the
suggested 'explicit recommendation to ensure that plastic carrier bags are not provided to
consumers for free' (IA, p 26). It merely requires Member States to take measures, but leaves the
choice of what those measures may be (targets, economic instruments or marketing restrictions)
entirely up to them. The proposal is therefore largely coherent with the IA, but appears to lack
some of its ambition.
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Initial appraisal of a European Commission Impact Assessment

Maximum authorized dimensions and weights
of certain road vehicles
Impact Assessment (SWD (2013) 108 final, SWD (2013) 109 final (summary)) for a
Commission Proposal for a Directive of the European Parliament and of the Council
amending Council Directive 96/53/EC laying down for certain road vehicles
circulating within the Community the maximum authorized dimensions in national
and international traffic and the maximum authorized weights in international traffic
(COM (2013) 195 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal submitted on 15 April 2013.
Council Directive 96/53/EC (hereafter referred to as the Directive) lays down for certain road
vehicles circulating within the Community the maximum authorized dimensions in national
and international traffic and the maximum authorized weights in international traffic. It also
indicates the conditions under which derogations may be granted for vehicles exceeding these
dimensions. The Commission White Paper on transport policy published in 20111, set a goal of
reducing greenhouse gas emissions by 60 per cent by 2050, compared to 1990 levels. In this
context, it announced the revision of the Directive, in order to allow more energy-efficient,
aerodynamic vehicles to be put on the market. At present, the maximum length and weight
limits set by the Directive mean that improvement of vehicles' aerodynamic performance and
related road safety aspects, and the installation of alternative, more environmentally friendly
propulsion systems, can only be introduced to the detriment of the vehicle's commercial load
capacity. The Directive also needs to be brought up to date, in order to reflect recent
developments in containerisation and intermodal transport, in particular the increasing use of
45' (45 feet/13.72m long) containers. Finally, the Directive has no provisions on vehicle checks
and penalties, a situation which has resulted in uneven enforcement and frequent
infringements, especially regarding overloading. This in turn can have serious implications for
road maintenance and safety and also leads to a distortion of competition between freight
companies.

Identification of the issue at stake
The nature of the actual problem being addressed comes more than two full pages into the
'Problem Definition' section of the IA, which concentrates first on the purpose and scope of the
existing Directive and the political context of its revision. Nevertheless, the IA presents a
convincing argument for the need to adapt the Directive to technical progress and to improve
implementation and enforcement of its provisions. The main problems identified are, firstly,
that certain limits on weights and dimensions set in the current Directive constitute an obstacle
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a) to energy efficiency in road transport and b) to intermodal transport1, and secondly, that the
effectiveness of the Directive is hampered due to a lack of compliance by transport operators.
The road safety aspect is not explicitly mentioned as a problem, but is referred to later in the IA
and in the Commission proposal as an important consideration. In response to the problems
identified, the IA establishes a number of general and specific objectives which are then used as
a means of grouping together proposed measures.

Objectives of the legislative proposal
The general objectives of the initiative are to improve energy efficiency of road transport and
intermodal transport and to provide for a fairer playing field, thereby enhancing the internal
market for road transport. More specifically, the objectives of the Commission proposal are to
amend Directive 96/53/EC, in order to allow for improvements in the aerodynamics of vehicles
and their energy efficiency (fuel savings and reduced pollution) while increasing road safety; to
adapt it to recent developments in containerisation and intermodal transport; and to address
the problem of infringements and enforcement. The proposal also seeks to address the
questions that have been raised about the interpretation of Article 4 of the Directive, concerning
derogations for cross-border use of longer vehicles, by reflecting the guidelines offered in
Commission Vice-President Kallas's letter of 13 June 2012 to Mr. Simpson, Chairman of the
European Parliament's Transport Committee2. This aspect is explicitly excluded from the scope
of the IA on the grounds that 'existing uncertainties regarding Art. 4 of the Directive have been
addressed and...the legislator will have the opportunity to address the issue, as appropriate, in
connection with the present revision of the Directive...' (IA p. vi).

Range of the options considered
The IA presents a series of three policy packages (PP). Each package is composed of a series of
measures addressing the issues of both energy efficiency and enforcement. The packages are
cumulative, meaning that PP2 would include the measures of PP1, and PP3 would include the
measures of PP1 and of PP2. All three are compared to a baseline, 'business as usual' scenario.
(The IA explains that other packages were provisionally envisaged, but were discarded, on the
grounds either of their potentially adverse impact on safety and infrastructure, or because of the
unlikelihood of their acceptability to stakeholders and Member States).
Policy package 1: limited revision of the Directive plus soft measures aimed at improved
implementation with minimal changes and costs
Under PP1, the maximum allowed length would be increased for vehicles equipped with
special aerodynamic devices (rear flaps). Higher weight limits would be introduced for
electric/hybrid trucks, in order to accommodate the extra weight of batteries. The maximum
weight of two-axle coaches would be increased by one tonne to take account of increased
weight, due to legal obligations and increase in the weight of passengers and luggage (coach
services). To accommodate 45' containers, maximum trailer lengths would be extended by 15
cm and the maximum weight increased to 44 tonnes. The IA considers two variants of these

Intermodal transport is defined as 'transport of intermodal loading units (containers or swap bodies)
using at least two different modes of transport as part of a transport chain with no limitation on the length
of the road transport leg, nor of the other legs' (IA p iii).
2 This letter is included in Annex 3 of the IA report
1
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measures: variant a) covering combined transport1, and variant b) extending it to intermodal
transport. Finally, guidelines would be issued to improve enforcement.
Policy package 2: a more extensive revision of the Directive entailing measures that will
require a certain adaptation effort from the automotive industry and national administrations
In addition to the measures listed under PP1, PP2 would increase the maximum permitted
length of HGVs to allow for more aerodynamic cabins. Binding categorisation of the levels of
seriousness of infringements would be introduced, with a regular reporting obligation for
Member States. In cases where the transport operator has no other means of verifying the total
weight, the shipper/forwarder would be jointly liable for infringements occurring as a result of
inaccurate weight specifications on freight documents. EU standards would be defined for onboard weighing devices that can communicate with roadside equipment. This would allow
police forces to know the weight of a vehicle without stopping it and would allow hauliers to
know the weight of their truck when loading. This is the preferred policy package, based on
variant b), allowing for 45' containers in intermodal transport.
Policy package 3: a more binding regulatory approach
In addition to the measures listed under PP2, PP3 would introduce mandatory rear flaps on all
new and existing vehicles by 2025. The Commission would be empowered to update the
limitations in dimensions and weights in order to accommodate the evolution of intermodal
transport of containers towards the use of larger containers. 'Such an update would be based on
a market study, expert consultation and an impact assessment' (IA p. xxvi). In order to limit the
number of vehicles stopped for manual control, there would be mandatory pre-selection of
vehicles targeted for manual checks. On-board weighing devices would be compulsory for all
new trucks and coaches from 2025 onwards. Finally, there would be a mandatory minimum
number of manual checks to be carried out by Member States on vehicles on their road
networks.

Scope of the Impact Assessment
As far as the substance is concerned, the IA seems to provide a balanced and realistic
assessment of all options for their economic (internal market, competition, administrative
burden), social (drivers' working conditions, health and lifestyle; road safety) and
environmental (climate change, emissions, noise) impacts, giving a clear explanation of the
methodology used for calculations and of any areas of uncertainty. However, some aspects are
dealt with in considerably more depth than others. The sections on administrative burden and
the impact on SMEs, in particular, might have benefitted from more extensive consideration.
Much of the cost-benefit analysis is based on the savings to be made as a result of the
introduction of aerodynamic devices. However, the IA stresses that 'providing estimates on the
uptake of such devices is challenging due to their innovative nature'. Because of this
Combined transport is defined in accordance with Directive 92/106/EEC as 'the transport of goods
between Member States where the lorry, trailer, semi-trailer, with or without tractor unit, swap body or
container of 20 feet or more, uses the road on the initial or final leg of the journey and, on the other leg, rail
or inland waterway or maritime services where this section exceeds 100 km as the crow flies and make the
initial or final road transport leg of the journey; - between the point where the goods are loaded and the
nearest suitable rail loading station for the initial leg, and between the nearest suitable rail unloading
station and the point where the goods are unloaded for the final leg, or; - within a radius not exceeding 150
km as the crow flies from the inland waterway port or seaport of loading or unloading.'
1
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uncertainty, the IA uses sensitivity analysis, the conclusion of which is that the overall benefitcost ratio of aerodynamic rear devices would remain positive even in the case of a lower market
uptake than originally foreseen. It also points out that 'while studies convincingly demonstrate
that rear flaps would allow recovering the investment costs by lowering fuel consumption in
long-distance transport, no trials have been performed to demonstrate how much a standard
truck performing short or medium distance trips would gain in fuel reduction during its
lifetime'. The IA warns that should this turn out to be insufficient, it may limit the attractiveness
of rear flaps for many hauliers. If this is the case, particularly since long-distance transport is
estimated to account for only about 25 per cent of the total stock of HGVs, then it might suggest
that the related assessment of some of the environmental and economic impacts, in particular,
should be treated with some caution and that this aspect could merit further attention.

Subsidiarity / proportionality
The IA recalls that the EU added value recognised at the time of the adoption of the original
Directive still applies in that road transport within the EU is transnational in nature, but stresses
that 'the objective of the current revision does not question the possibility for Member States to
develop solutions according to local circumstances' (IA, p. xx). It points out, however, that in a
context of increasing cross-border road freight transport, action at EU level is required to
harmonise rules and levels of enforcement and to ensure a level playing field between hauliers.
It nevertheless insists that any enforcement measure proposed will be studied carefully in terms
of its impact, as will categories and levels of sanctions, which are outside the scope of the
existing Directive and which are under the competence of Member States, in order to assess
their added value.

Budgetary or public finance implications
Apart from the reference to possible measures to assist SMEs in the future under the TEN-T
funds, the European Regional Development Fund or the Horizon 2020 programme - none of
which is examined in this report - the IA does not refer to any implications for the EU budget.
With regard to Member States' finances, the policy packages would all be expected to deliver
benefits in terms of a reduction in man-hours spent on unnecessary checks and in maintenance
and administrative costs. Despite the initial one-off investments that would be required to
introduce the devices required, the use of automatic systems to target vehicles to be checked is
expected to be more cost-effective than completely manual systems. It is not clear if this
conclusion takes account of the assistance which might be required to encourage the equipment
of vehicles with on-board weighting devices.

SME test / Competitiveness
According to the IA, SMEs, and notably micro-enterprises, represent a significant part of the
transport sector, with more than 80 per cent of companies having less than 10 employees. The
assertion that SMEs 'are likely to be impacted financially by the proposed measures' (IA p. xli)
seems to be an understatement, at least for PP2 and PP3, despite the argument that there would
be positive pay-offs as a result of investment. The IA considers that PP1 would not lead to a
substantially increased financial burden on SMEs. However, even if there are no mandatory
investment measures introduced under PP1 and PP2, the question of the impact on
competitiveness for those companies that cannot afford to adapt to the new possibilities offered
has not been explicitly addressed. According to the IA, PP2 would produce a slightly higher
impact, while PP3 would cause a significant additional financial burden for SMEs, which it
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nevertheless considers should be off-set by additional savings. As mentioned earlier, the extent
of these savings with regard to short and medium distance trips nevertheless remains to be
seen. Moreover, the IA considers that PP3 is not likely to provide any additional benefits
compared to PP2, in terms of fuel saving and pollution, 'due to its negative impact on the
financial burden on SMEs' (IA Executive Summary p 8). The implication is that many SMEs
would be unable to afford to conform to the obligation for aerodynamic equipment. However, if
this is the case, and given that SMEs represent such a significant part of the industry, the
question arises as to why PP3 was retained as a valid option for in-depth analysis at all, given
that other measures were rejected on the grounds of the unlikelihood of their acceptability to
stakeholders. Also, if the cost of mandatory equipment is too high for SMEs, many would
presumably be unable to invest in the equipment on a voluntary basis, as foreseen under PP1
and PP2, at least on a self-financing basis. This in turn would surely have an impact on the
feasibility of meeting the objectives established.
The IA does suggest that in the cases where self-financing is not available to invest in
aerodynamic devices and fuel-efficient cabins, the rapid pay-offs of such measures would be
likely to be convincing enough to facilitate access to credit. It also foresees that 'should the
uptake of the new devices by SMEs be unsatisfactory, the Commission may at a later stage
examine possible additional measures through the TEN-T funds, the European Regional
Development Fund or the Horizon 2020 programme'. It goes on to say that 'these measures are
however not part of this revision process and therefore not subject to this impact assessment'
(IA p. xli). It seems reasonable to suggest, however, that such measures might turn out to be
decisive in terms of the extent to which the initiative is ultimately successful in meeting its
objectives, and that therefore their inclusion in the scope of the impact assessment report might
have been appropriate.
The IA examines benefits for the functioning of the internal market and competition, which it
says are proportional to effectiveness in reducing the level of non-compliance. It concentrates
on how the proposed packages might impact on the EU's competitiveness. It does not, however,
appear to seek to analyse any potentially negative impact on competition within the EU, notably
from the point of view of SMEs, other than by referring to the importance of ensuring a level
playing-field among operators.

Simplification and other regulatory implications
The amendment of the Directive has implications for Commission Regulation 1230/2012,
implementing Regulation 661/2009 with regard to requirements for the type-approval of motor
vehicles, which will have to be amended accordingly.

Relations with third countries
There is no examination of the impact on relations with third countries, other than in terms of
the potential for the improved competitiveness of the EU with regard to the evolution of
containerisation.

Quality of data, research and analysis
The assessments made appear to be balanced and reasonable and to be based on sound data
coming from a wide variety of sources. Much of the technical data used was gathered during
the consultation process. In addition, external assistance was provided through a contract for ad
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hoc advice on specific technical issues from November 2011 to April 2012. According to the IA,
the policy options analysed reflect suggestions collected during the consultation process.

Stakeholder consultation
A stakeholder consultation was organised in two parts: i) a public consultation via the Internet
from December 2011 to February 2012, and ii) a targeted stakeholder consultation consisting of
four workshops organised with enforcement organisations, vehicle manufacturers, intermodal
transport operators and road safety experts between February and June 2012. The public
consultation led to 300 replies from professional stakeholders, as well as 700 responses from
private citizens. The IA notes that the latter were largely identical, suggesting that some
associations in some countries had provided pre-prepared model answers. As a result, it was
felt that 'due to this situation, statistics on citizens' responses are meaningless' (IA Annex I, p lii)
and they were not included in the document. While this is understandable from a statistical
point of view, it is to be hoped that the fact that so many citizens felt sufficiently strongly to
send in replies (even if largely identical) ought nevertheless to be taken into account in the
summary of the replies.
Several proposals were made in the public consultation concerning increased loading capacity for example, liberalization of EMS vehicle traffic (so-called 'mega-trucks'); increased weight
limit for five or six axle vehicles. However, because of objections from other stakeholders, and
the conflicting results of studies, it was decided that it was not possible to establish a clear
position on the long-term impact of an EU wide use of such vehicles. Consequently, all
measures beyond what is currently authorised by the Directive, including the Commission's
interpretation of Article 4, intending significantly to increase the total weight and the loading
capacity of long distance HGVs, were considered to be out of the scope of the initiative and
were not therefore covered in the impact assessment. Some requests from 'niche' sectors were
also not addressed, on the basis that they might lead to a fragmentation of legislation and, in
some cases, to a significant increase in load capacity.

Monitoring and evaluation
The IA states that 'the level of attainment of the operational objectives will be monitored in the
year the proposed legislation enters into force' (IA, p. li), and regularly thereafter on the basis of
the relevant provision of the Directive. Member States will be required to send biennial reports
to the Commission on the vehicle checks carried out in the previous two years. The Commission
will submit its analysis of these reports to the European Parliament and Council.

Commission Impact Assessment Board
The major critical comments of the Commission's IA Board on the draft IA concerned the need
to strengthen the problem definition and baseline scenario, to better explain, assess and
compare the options, and to better present stakeholders' views. In particular, it called for more
in-depth justification as to why more far-reaching measures had been discarded from further
analysis and for additional information on envisaged financial support for SMEs. It also asked
for a clearer overview of costs and benefits, and for deeper analysis of impacts on Member
States, SMEs, competitiveness and administrative burdens, and a more explicit presentation of
the different stakeholder views on specific questions. The revised IA appears to have
responded, albeit in varying degrees, to most of these issues, although the questions of SMEs
and administrative burdens might have benefitted from still further attention. The Board also

198

suggested that the Executive Summary should follow the structure of the report, including the
assessment of the policy options and the views of stakeholders. While it does this to some
extent, the assessment of the impacts by policy package, rather than by impact type, could have
been clarified by the inclusion of headings or a table providing a comparative overview. Also,
the Executive Summary does not include the definition of combined and intermodal transport,
which is helpful to an understanding of the difference between the two variants of all three
policy packages.

Coherence between the Commission's legislative proposal and IA
The legislative proposal follows the recommendations expressed in the IA, basing itself on the
moderate regulatory approach outlined in PP2. The only substantive element of the proposal
that has not been addressed by the IA concerns the sensitive issue of the revision of Article 4 of
the Directive, as referred to above.

Author: Alison Davies
Prepared for the Committee on Transport and Tourism (TRAN)
Completed in January 2014.
PE 514.085

199

Initial appraisal of a European Commission Impact Assessment

Benchmarks
Impact Assessment (SWD (2013) 336, SWD (2013) 337 (summary))
for a Commission proposal for a regulation of the European Parliament
and of the Council on indices used as benchmarks in financial instruments
and financial contracts (COM (2013) 641).

Background
This note seeks to provide an initial analysis of the European Commission's Impact Assessment
(IA) accompanying the above proposal, which was submitted in September 2013.

Identification of the issue at stake
The IA clearly identifies the problem in need of possible EU action, which was sparked by cases
of manipulation of interest-rate benchmarks, such as LIBOR and EURIBOR (respectively the
London and Euro Interbank Offered Rate). It identifies two problem areas, the central one being
the risk of benchmark manipulation itself. This is driven by conflicts of interest and the
existence of discretion, which is not subject to adequate governance and controls. Conflicts of
interest exist mainly when contributors and administrators of the benchmark are also its users
and can therefore benefit from changes in its value. Contributors have discretion when
submitting the data, and calculators when processing it. Internal controls are currently
ineffective and there is a lack of external oversight on what is, in most jurisdictions, an
unregulated activity. A second problem is the use of benchmarks which are not robust, reliable
or fit for purpose. This is driven mainly by poor transparency and the use of unsuitable
benchmarks.
The potential impact of market manipulation on investors and consumers is very considerable.
For reference, a manipulation of just one basis point (0.01 percentage point) of the LIBOR fix
with derivative contracts worth 10 trillion euro referenced to it, even during a short period of
time, could have an impact of 250 million euro (IA, p. 81).

Objectives of the legislative proposal
The stated objectives of the legislative proposal correspond to the identified problems and
causes. The general objectives are to enhance market integrity, and relatedly restore confidence
in financial markets and protect consumers and investors, who were affected by benchmark
manipulation and could potentially be affected in the future.
The measurable objectives provided, for example to 'reduce the number of benchmarks
vulnerable to manipulation' (IA, p. 23) would be a good starting-point for the ex post evaluation
of this proposal, currently foreseen three years after the entry into force of the legislative measure.

Range of the options considered
The IA identifies the main options for addressing the problems, with a well-structured two-step
approach. Firstly, it defines the scope of the initiative by benchmark characteristics and by
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actors. It summarises the conclusions with easy-to-understand graphics (IA, pp. 19 and 22). It
acknowledges the different opinions of stakeholders about which benchmarks should be in the
scope of the initiative. It proposes a strengthened approach for critical benchmarks, for which it
suggests a definition. Secondly, the IA provides the main solutions to solve the problems
identified, divided by problem driver. In doing so, it remains at a fairly high, but nonetheless
meaningful, level of generalisation. For example, the options considered to limit incentives for
manipulation, beyond taking no action, would be either to require that administrators and
contributors manage and disclose conflicts of interest, or that they be structurally independent
and separated. So, although the main feasible options seem to be captured, it is of course
possible to provide alternatives to the more detailed provisions of the proposal, for example in
this case about the level and the actual content of disclosures. A similar reasoning applies to
other options.

Scope of the Impact Assessment
The IA assesses all options for their impact mainly and coherently on their economic aspects,
which would be the most direct ones. Every option is assessed for their impact firstly on
administrators and contributors and secondly on users and other bodies. This structured
approach helps the reader.
Indirect impacts, such as social ones, are accorded a shorter explanation, which however seems
to touch upon the most important issues. In particular, there is a good analysis of the impact of
the retained options on fundamental rights (IA, p. 52 and Annex XI). For example, the
Commission proposes that public authorities access premises and data traffic records to
supervise the compliance of benchmark administrators. This may place limits on the
fundamental rights to private and family life and to the protection of personal data. Therefore,
in keeping with Article 52 of the Charter of Fundamental Rights, the IA assesses whether these
limitations may be justified by a public interest objective, whether they are necessary, and
whether they are proportionate. Besides fundamental rights, the impact on pension funds and
pensioners, mortgage holders and investors are also briefly analysed. As far as environmental
issues are concerned, the IA lists examples of attempted manipulation of benchmarks in the
commodity market (IA, p. 71). It recalls the international approach agreed for oil commodity
benchmarks by the International Organization of Securities Commissions (IOSCO) (IA, p. 21). It
states that the options retained for oil and other commodity benchmarks 'would not have a
straightforward effect on the levels on these prices. They would ensure prices better reflect
economic reality, but this does not entail a general bias to pushing prices up or down' (IA, p.
54).
The IA provides a cost-benefit analysis, analysing among others the compliance costs and
administrative burden of the options preferred by the Commission. These costs would be borne
by administrators of and contributors to benchmarks in the scope of the initiative, many of
which are financial institutions. This quantification is based, inter alia, on the extrapolation of
estimates for the LIBOR regulation provided in a consultation paper by the UK Financial
Services Authority. The analysis transparently lists the assumptions made and acknowledges
the uncertainties, for example that the real costs would vary depending on the systems already
in place in each business, as well as the nature and number of benchmarks provided. The
quality of some of the data used has been criticized (see below 'Quality of data, research and
analysis'). However, the individual costs per affected business are independent from the
criticized data and are provided here for ease of reference.
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Table 1 - Estimated costs of the options selected by the Commission
Per administrator
Compliance costs
One-off
€98,000
Recurring (yearly)
€34,000
Administrative costs
One-off
€20,000
Recurring (yearly)
€4,000
Source: IA, Annex XI

Per contributor
€26,000
€7,000
€2,000
€1,000

Subsidiarity / proportionality
The IA checks the regulatory option in light of the principle of subsidiarity, providing several
reasons why the proposed action cannot be sufficiently achieved by the Member States and is
better achieved at Union level. The Commission states, for example, that action at national level
may lead to a patchwork of divergent rules and that Member States do not have sufficient
incentives to coordinate to implement internationally-agreed reforms. This would facilitate
regulatory arbitrage, as benchmark production could be moved to more lenient Member States.
On the contrary, the EU would be better placed to create a common framework across different
Member States in an international industry (IA, p. 18).
At the time of publishing this appraisal, the UK House of Commons had issued a reasoned
opinion, considering that this proposal does not comply with the principle of subsidiarity1.
The proportionality of the measures is analysed throughout the document. For example, a less
burdensome regime is considered for small index administrators (IA, p. 40).

Budgetary or public finance implications
The IA and the Explanatory Memorandum estimate that this legislative initiative would cost the
EU budget less than 0.5 million euro per year, and approximately 0.5 million euro one-off.
Annual recurring costs would cover one member of staff at the European Commission in DG
MARKT and two members of staff at the European Securities and Markets Authority (ESMA).
As one-off costs, there would be some initial IT costs and the cost to produce a report on the
application of this regulation, both at ESMA.
The IA estimates the costs of supervision for national competent authorities. It acknowledges
that this is the area where estimates might vary the most according to jurisdictions, based on the
number and types of entities to be supervised. Total estimated recurring costs of supervision
vary between 0.14 million and 0.8 million per Member State (IA, p. 48).

SME test / Competitiveness
The Commission states that this initiative would benefit businesses, including SMEs. Businesses
use financial instruments referenced to benchmarks to hedge their risks and finance their
spending and investments. This initiative would ensure that such benchmarks more accurately
reflect economic reality (IA, p. 54).

1http://www.connect.ep.parl.union.eu/parnaweb/webdav/site/parnaweb/shared/icones_langues/2013

-COM-641/RO%20-%20Benchmarks.pdf
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Furthermore, according to the Commission, it is unlikely that a significant number of
administrators would discontinue their benchmark provision, because of the proportionality of
the measures and their limited burden (IA, p. 54).

Simplification and other regulatory implications
The IA analyses the consistency of this initiative with relevant pieces of EU legislation (IA, p. 23
and Annex XII, p. 106).

Relations with Member States and third countries
Relations with reforms of Member States and with third countries are a crucial element for a
global industry such as this one. Analysis of these issues was singled out an area for
improvement by the Commission Impact Assessment Board. The IA provides an overview of
reform initiatives in the field, including the Danish and UK ones at national level and the global
ones, such as the international principles issued in July 2013 by IOSCO (International
Organization of Securities Commissions).
The IA states that the proposed reforms either coincide with the UK and Danish reforms or are
at least compatible with them (IA, p. 45). Moreover, the Commission states that they are
consistent with the international principles issued by IOSCO. The latter are analysed as one of
the options, but discarded mainly because they are non-binding and could not be enforced. The
UK House of Commons, on the other hand, claims that 'the rules proposed do not seem to be
fully in line with internationally agreed IOSCO principles'.
Finally, the IA analyses the parallel work streams of the European Supervisory Authorities on
this topic. Under the preferred options, ESMA would be involved in the coordination of
supervision and would be granted other tasks (IA, p. 93). It would also develop draft regulatory
technical standards establishing the minimum content of cooperation arrangements with the
competent authorities of third countries. This would be an area where one could expect ESMA
to perform a cost-benefit analysis.

Quality of data, research and analysis
The assessment seems generally to be based on sound research and analysis. It uses a wide
range of sources, including the latest economic literature on the subject, publications and data
from both public authorities and the financial industry. It acknowledges the limitations and
uncertainties in the data used.
The reasoned opinion of the UK House of Commons questioned the robustness of some of the
data, in particular the statement that 'the approximate number of benchmark administrators
under scope in Europe is 500 and the approximate number of contributors to benchmarks under
scope is also 500'. It defined these figures as 'exceptionally low', contrasting them with the
enormous size of the market impacted, which the Commission also acknowledges and
quantifies. Unfortunately, the UK reasoned opinion did not provide an alternative estimate of
the entities under the scope of the proposal at national level.
In the cost-benefit analysis of the Commission, only the overall estimated costs are sensitive to
the above assumptions on the number of administrators and contributors. Therefore, the
criticism does not touch upon the costs per individual entity reported in the table 1 above.
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The IA provides a more detailed breakdown of the estimated entities concerned (IA, p. 99, 101).
This would be a good starting point for a more in-depth analysis of this issue.

Stakeholder consultation
One of the strengths of this IA is the way it presents stakeholders' views. Over 80 contributors
replied to the Commission consultation, which ran from 15 September to 29 November 2012.
These included mainly financial industry players and public authorities, at a global, European
and national level, but also some consumer organisations, such as BEUC, Finance Watch and
the Financial Services Users Group. National consumers' associations are also quoted in the IA.
The IA makes punctual references to the consultation of stakeholders. It gives a flavour of who
supported and who contested the various options, in some cases providing the relevant
approximate shares. It quotes verbatim meaningful excerpts from individual contributions,
including dissenting ones. This may be considered a good practice that incentivises
stakeholders to participate and devote resources to consultation.
Another positive and original feature of this IA is that it quotes contributions from individual
citizens. However, the weight given to such contributions in the annexes (Annexes XIV and XV)
may be considered excessive, as it almost equals the findings evidencing benchmark
manipulation (Annex IV).
A consultation by the European Parliament on this topic drew 165 responses. Closing on 17
September 2012, this consultation preceded the Commission's exercise by a few weeks.

Commission Impact Assessment Board
In March 2013, the Impact Assessment Board of the Commission reviewed the IA and issued
the following positive Opinion: http://ec.europa.eu/smartregulation/impact/ia_carried_out/docs/ia_2013/sec_2013_0479_en.pdf

Coherence between the Commission's legislative proposal and IA
The legislative proposal seems to follow the recommendations expressed in the IA. As the
proposal is fairly detailed and an IA needs to provide an overview understandable to nonexperts, individual provisions are not analysed in depth. This level of analysis appears
proportionate.

Conclusion
The main conclusion is that, on first evidence, this IA is a useful tool for political decisionmakers, with its arguments presented in a clear, transparent and generally non-biased way.
This appraisal analyses also some room for improvement on certain specific issues, where more
work may be usefully undertaken.

Author: Claudio Collovà
Prepared for the Committee on Economic and Monetary Affairs (ECON)
Completed in February 2014.
PE 514.094
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Initial appraisal of a European Commission Impact Assessment

Seafarers
Impact Assessment (SWD (2013) 462, SWD (2013) 461 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on seafarers
amending Directives 2008/94/EC, 2009/38/EC, 2002/14/EC, 98/59/EC, 2001/23/EC
(COM (2013) 798).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the proposal for a Directive for the
inclusion of seafaring workers in the EU labour law Directives, submitted on 18 November 2013.
Although EU labour law Directives are generally applicable to all sectors of activity and all
categories of workers, seafarers and fishermen are often excluded from the scope of these
Directives. These Directives cover topics such as: employer insolvency 1 (excludes share
fishermen); the establishment of European Work Councils2 (EWC) (excludes the merchant
navy), the right to information and consultation3 (excludes crews of vessels plying the high
seas); collective redundancies4 (excludes the crews of sea-going vessels); transfer of
undertakings5 (excludes crews of sea-going vessels); and the posting of workers abroad6
(excludes merchant navy and sea-going personnel).
In 2006, the Commission launched a comprehensive consultation7, which led to an Integrated
Maritime Policy for the EU8, adopted in October 2007. A key element of this policy was to
increase the number and quality of maritime jobs.
In July 2007, the European Parliament passed a Resolution9 requesting that all workers have
access to the same level of protection and that certain groups would not be excluded by default.
This was echoed by a call from the European Economic and Social Committee 10.

Identification of the issue at stake
The IA highlights two problems with the current regime.


Firstly, the Commission is concerned that the possible exclusion of seafarers from the
Directives inhibits them from fully enjoying their right to information and
consultation11 and to fair and just working conditions as enshrined in the EU Charter

The Employer Insolvency Directive, Directive 2008/94/EC
European Work Councils Directive, Directive 2009/38/EC
3 General Framework for informing and consulting employees, Directive 2002/14/EC
4 Collective Redundancies Directive, Directive 98/59/EC
5 Transfer of Undertakings, Directive 2001/ 23/EC
6 Posting of Workers Directive, Directive 96/71/EC
7 Green Paper "Towards a Future Maritime Policy for the Union: A European vision for the oceans and
seas" COM (2006)275.
8 Communication on the Integrated Maritime Policy for the European Union COM (2007)575.
9 European Parliament Resolution of 11th July 2007/2023 (INI)
10 Document TEN/255 CESE 609/2007, paragraph 1.7.
11 Article 27 EU Charter of Fundamental Rights.
1
2
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of Fundamental Rights1. There is no explanation within the Directives for the
exclusions, and they were originally not included when the Directives were proposed
by the Commission. The IA assumes that the exclusions stem from the itinerant nature
of sea going vessels and seafaring and concludes that there is no objective reason to
exclude seafarers.


Secondly, the Commission is concerned that the current situation is leading to
decreasing numbers of Europeans entering employment in the maritime sector. It
argues that the perceived lack of protection for seafarers' labour rights may make seagoing an unattractive option when compared to other sectors. Furthermore, it claims
that the economic downturn is creating fears that crews will be left unpaid, if a
company goes bankrupt while a ship is in transit. It reports services being reduced and
unprofitable routes being cancelled2 (although elsewhere3 in the IA it mentions the lack
of people willing to enter the profession as a problem).

Objectives of the legislative proposal
The general objective of the Commission's proposal is to improve the protection given to
seafarers under the EU Charter of Fundamental Rights and article 151 TFEU (namely the
promotion of employment, improved living and working conditions, proper social protection
and dialogue between management and workers).
The IA proceeds to break this down into two specific objectives: firstly, to improve the protection
of fundamental rights (a repetition of the general objective), and secondly, to bring more young
people into the maritime sector, by making it more attractive than land-based jobs4. There are
no operational objectives provided for by the Commission.

Range of the options considered
Option A: no EU action
Under this option, no new initiative would be taken. Member States would retain the option to
derogate from the Directives.
Option B: no legally binding measures
This option entails attempting to achieve the objectives set out in the IA without introducing
any new legal measure. This could be done through a Recommendation, which would
encourage Member States to examine whether the exclusions at national level are still necessary,
and, if not, to take steps to avoid them becoming/ remaining part of national law. It could
present an opportunity for dialogue between employer and employee organisations.
Option C: a derogation subject to the guarantee of an equivalent level of protection
This option would replace blanket exclusions with an alternative, offering equal protection to
seafarers. This would establish a legal framework adapted to the maritime sector but
guaranteeing the substance of the protection.

1 Article

31 EU Charter of Fundamental Rights.
19 IA.
3 Page 13 IA.
4 Page 30 IA.
2 Page
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Option D: supress the exclusion in all the Directives
This option is based on the assumption that the original Directives were meant to be all
inclusive and the exclusion of seafarers is unjust. It would aim to ensure their fundamental right
to consultation and information, and fair and just working conditions.
Option E: adapt the rules to the specificities of the sector
This option would be based on the concerns of the stakeholders and would aim to put special
arrangements in place to deal with the specificities of the sector. It would take into account the
financial impact for Member States and situations particular to the sector, such as the frequent
sale of vessels. Special arrangements could be put in place for information and consultation
obligations (Option E(a)) or the application of general rules to the sale of a vessel (Option E(b)).
Option F: suppression of the exclusions for the fisheries sector only
This option is based on consultation with the European Social Partners. It addresses the fact that
there is agreement on all sides in the fisheries sector, whereas there are divisions between
employers and employees in the merchant navy.
Discarded Options
Option B would not contribute to changing the perception that seafarers' labour conditions are
not as well protected as workers on land.
Option F would not address the concerns regarding Directives where fishermen are not
concerned (EWC, posting of workers), it would have a limited effect where both seafarers and
fishermen are currently excluded (information and consultation, collective redundancies,
transfer of undertakings) and it only mimics the effects of Option D when only fishermen are
excluded (Employer insolvency). Although the social partners are in agreement, this is not
enough for Option F to be considered.
Preferred Options
 Insolvency Directive- policy option D.
 European Works Council Directive- policy option D.
 Information and Consultation Directive- policy option C.
 Collective Redundancies Directive- policy option E(a).
 Transfer of Undertakings- policy option E(a).
 Posting of Workers Directive- policy option A.
According to the Commission, the assessment has shown that the options have different effects
for the six directives. Consequently, there can be no single preferred option for all legal
instruments.

Scope of the Impact Assessment
Each Directive is analysed in light of the policy options. Each option was ranked in accordance
to its ability to achieve the specific objectives, to improve the rights protected under the Charter
of Fundamental Rights and to bring more young people into the maritime sector, the likely
economic and social impact and the risk of flagging out.
Although the global nature of the shipping was emphasised in the problem definition, the
economic impact of the proposal on the global market and on European undertakings'
competitiveness are not explored. The Commission is very concerned that European ships will
’flag out’ i.e. change nationality. In light of a very brief analysis of the experience of a few
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Member States, the Commission concluded that the application of the current Directives to the
maritime sector does not encourage ships to change flag. The discussion on flagging out is
backed by poor quality statistics e.g. personnel costs differ between selected EU flags and
lower-open registry vessels by +22per cent to +333 per cent.
There is very little social analysis of the proposal. No clear projections emerge of how the
proposal will affect employment within the sector. In particular there is very little interaction
between the content of the proposal and the other reasons (separation from family, antisocial
hours etc.) that people are reluctant to enter into sea-going employment. The IA does not
consider the impact that current Member States provisions are having on the lives of seafarers.
The Commission includes very little detailed examples of the economic and social problems
facing seafarers.
Very precise costs are copied directly from the preparatory MRAG study1 for the application of
each Directive to seagoing workers, without further comment. Although the rationale behind
the calculations are given they are very specific (no spread) and there is no explanation as to
where the numbers come from. Costs are calculated on an undertaking by undertaking basis
and do not provide a wider picture of the implications for the maritime sector and the EU's
economy as a whole2, making it difficult to assess the proportionality of the measures.

Subsidiarity / proportionality
The current Directives have been adopted under various articles of the previous Treaties
(Article 100 EC, Article 94 EC and article 137 EC) which correspond to article 115 TFEU and
Article 153 TFEU. Depending on the Directives to be amended it could be achieved by a single
proposal for a Directive based on Article 153 TFEU, or on separate proposals based on Articles
53(1), 62 and 153 TFEU Since this exercise concerns the possible review of six Directives, it can
only be done at the level of the EU.
No reasoned opinions were submitted by the parliaments of any Member State.

Budgetary or public finance implications
The IA does not highlight any increased or decreased costs for the EU's public finances.

SME test / Competitiveness
The discussion surrounding the impact of the proposal on SMEs is very basic. The IA asserts
that most of the Directives do not apply to microenterprises. However, the Insolvency Directive,
the Collective Redundancies, Information and Consultation Directive and the Posting of
Workers Directive do however apply to small and medium enterprises (although not always
micro enterprises). The Transfer of Undertakings Directive can be limited by Member States to
’undertakings which, in terms of the number of employees, meet the condition for the election
or nomination of a collegiate body representing the employees’.
The Commission briefly explains that the Insolvency Directive for example, which applies
irrespective of the size of the company, does not need to be subjected to an SME test, as the
1 MRAG,

Preparatory study for an impact assessment concerning a possible revision of the current
exclusions of seafaring workers from the scope of EU social legislation, December 2010.
2 Page 42-45 IA.
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social partners of the fisheries sector are in agreement (no mention is made of the merchant
navy where employers and employees disagree), before declaring that ’since micro-enterprises
will not be affected (and small enterprises only marginally) it is not necessary to reverse the
burden of proof and asses the proportionality of their being covered’1.

Quality of data, research and analysis
The quality of the data in this report is rather poor. Although the Annexes provide a lot of
information, most of it is not contextualised and is comes from a limited number of sources. The
majority of the data is from the MRAG preparatory study2. However the link to the study was
missing, making it impossible to understand the methodologies used. Many of the numbers are
relatively old and come from consultations carried out in 2007 and 2010. The specificities of the
maritime sector are not well illustrated. The IA does not demonstrate why the sector is treated
differently from others.
As mentioned previously, when numbers are included they were highly specific with no range
or scope provided. Although occasionally accompanied by an explanation of the logic behind
them, there are no clear sources for the numbers. It is not clear what information was provided
by the Member States during the consultations. Much of the information is presented as fact
and is not transformed into clear conclusions. In fact, risks and potential negative impacts
associated with the application of the directives to seafarers are hardly discussed.
There is no discussion on the interaction between the ILO Maritime Convention and this
proposal. The Convention is designed to harmonise the working conditions of sea farers
worldwide and to close the gap between vessels under the EU flag and third country flags.
Despite the Convention entering into force in August 2013, the impact it will have on the
proposal was not made clear.

Stakeholder consultation
A consultation of the European Social Partners was carried out in a two stage process, in
October 2007 and April 2009. A detailed questionnaire was sent to all Member States, with 20
Member States replying. Their responses are outlined in Annex 3.
The opinions of the stakeholders are not consistently presented throughout the I A. It is unclear
why the Commission believes that those Member States, who choose to use the exclusions,
would now be willing to apply the Directives, whereas it admits that the divergent views of the
Member States regarding the appropriateness of the exclusions has not evolved significantly 3.
The arguments of the employers within the merchant navy, for keeping the exclusions, are not
set out in detail. The Commission’s IA Board called for clarification of these opinions.

Monitoring and evaluation
The IA contends that, as the proposal involves only small changes to the current Directives, the
present monitoring and evaluating mechanisms and indicators will remain in place.

1 Page

36 IA.
Preparatory study for an impact assessment concerning a possible revision of the current
exclusions of seafaring workers from the scope of EU social legislation, December 2010.
3 Page 38 IA.
2 MRAG,
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In particular, the Commission will assess the levels of flagging out and employment in the EU
maritime sector. By monitoring flagging out it is hoped that the Commission will have an
accurate view of the evolution of the European fleet. The monitoring will be based on the gross
annual tonnage of the fleet by national flag. Employment trends are expected to be more
difficult to follow, unless data collection at national level improves. The Commission also
supports the request for "improving the availability of comparable data".

Commission Impact Assessment Board
Many of the issues raised in the Commission IA Board's opinion of 20 June 2012 remain
unaddressed. With regards to the problem definition, the negative effects of the current
situation on the fundamental rights could be strengthened, perhaps through examples of
problems currently experienced by seafarers. Furthermore, the link between the effects the
current regime has on seafarer's fundamental rights and the secondary issue of employment
should be clarified. In light of the weak discussion relating to the overall unattractiveness of
maritime careers for EU citizens, the report should more accurately explain the relevance, scope
and main drivers of this secondary issue.
The specific objectives of the proposal need clarification. The IA should show the operational
objectives of the proposal. The Board has also called for better reporting of the expected
positive and negative impacts. In particular, it called for the impact on sector competitiveness,
the risk of flagging out, SMEs and individual Member States to be clarified. In order for the
proportionality of the proposal to be assessed, the overall costs and benefits to the industry
needed to be presented more clearly.
The precise arrangements for monitoring and evaluating the success of the proposal are still not
present. Procedurally, it was not clear if all the affected stakeholders were given the option to
express opinions on the different options of the proposal, or simply to provide information
towards the creation of the proposal. The description of the market, including the main players,
the presence of EU nationals over the total number of workers and trends in working conditions
in the EU and third counties, the Board asked for, was not included.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal seem to correspond, as the proposal is based on the preferred options.

Authors: Aisling Carney and Alexia Maniaki-Griva
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Completed in February 2014.
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Initial appraisal of a European Commission Impact Assessment

Invasive alien species
Impact Assessment (SWD (2013) 321, SWD (2013) 322 (summary), SWD (2013) 323) for
a Commission Proposal for a Regulation on the prevention and management of the
introduction and spread of invasive alien species (COM (2013) 620 final.

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above proposal which was adopted
on 9 September 2013.
Alien species are species that are transported outside of their natural range, through direct or
indirect, deliberate or accidental, human action. The term 'Invasive Alien Species' (IAS) is used
to refer to the 10 to 15 per cent of these species (animals, plants, fungi and micro-organisms) in
the EU, that can have a significant negative impact on biodiversity, as well as serious economic
and social consequences. One estimate is that IAS have cost the EU at least 12 billion euros per
year over the past 20 years. In its resolution of April 2012 on the Commission Communication
on an EU biodiversity strategy to 20201, the European Parliament urged the Commission to
come forward with a legislative proposal to establish a common EU policy on the prevention,
monitoring, eradication and management of IAS and on rapid alert systems in this area2. The
European Parliament's Environment Committee organised a workshop on the subject in
December 20133.

Identification of the issue at stake
The IA identifies two facets of the problem of IAS in Europe: i) the ecological problem created
by the entry, establishment and spread of IAS, and ii) the policy failure caused by a fragmented
and incoherent policy set-up at EU and national levels that is allowing the ecological problem to
worsen. Existing EU action leaves most IAS unaddressed, and the action that is taken at
Member State level focuses on damage mitigation rather than on the drivers of the problem.

Objectives of the legislative proposal
The general objective of the Commission proposal is to minimise the adverse impacts of IAS on
biodiversity and the environment, and to limit the social and economic damage they cause. The
specific objectives are to bring about a shift to a more preventive, rather than reactive, approach
to IAS; to prioritise actions offering the highest net benefits; and to foster a coherent approach
on IAS throughout the EU. The operational objectives are to prevent the intentional and
unintentional introduction and/or release into the environment of IAS; to prevent the
reproduction and spread of IAS by setting up an early warning and rapid response system; and
to eliminate, minimise or mitigate damage by managing IAS already established in the
environment.
COM(2011)244.
P7-TA(2012)0146, para. 98.
3 proceedings prepared by Policy Department A: IP/A/ENVI/WS/2013-25.
1
2
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Range of the options considered
The IA identifies two broad policy options, in addition to the baseline, status quo option which
is described in detail at Annex V. The first is a purely voluntary approach; the second is based
on a dedicated legislative instrument. The IA mentions that feedback from consultations with
Member States, stakeholders and experts indicated no support for the baseline or voluntary
approach options, and an overall agreement that legal provisions would be beneficial. All of the
options are said to seek to address the operational objectives, but with a different level of
ambition. Within the legislative option, the IA examines a number of sub-options for the design
of the legislative instrument. For clarity, it might have been preferable to have presented option
2.1 as the basic 'legislative instrument' choice, with options 2.2, 2.3 and 2.4 as add-ons to that.
Option 1: voluntary action and enhanced cooperation. This would include the development of
guidelines, sectoral codes of conduct and awareness-raising and educational campaigns, as well
as encouraging cooperation between Member States in setting up an early warning and rapid
response system.
Option 2.1: basic legislative instrument, underpinned by a single list of IAS of EU concern. The
basic legislative instrument would introduce mandatory provisions aiming at preventing new
species entering or establishing in the EU and at coordinating the management of established
species so as to eliminate, minimise or mitigate their damage. Action would be focussed on a
list which would contain alien species proven to be invasive by risk assessment and deemed, by
a standing committee including representatives from Member States, to be a threat of EU
relevance. The list would trigger a series of obligations for the Member States with regard to
prevention and management. The choice of measures to be taken would be left to the Member
States.
Option 2.2: basic legislative instrument, plus permits for release into the environment. This
option broadens the scope of option 2.1 by introducing a system requiring permits for release of
IAS of Member State concern.
Option 2.3: basic legislative instrument, plus ban on release into the environment, unless found
to be safe. This would involve the setting up of a system where new alien species could only be
released into the environment if placed on an EU list of alien species explicitly approved for release.
Option 2.4: basic legislative instrument, plus obligation for rapid eradication of newly
establishing IAS of EU concern. This option strengthens the provisions for rapid response. It
introduces the obligation for Member States to eradicate, rather than simply control, newly
establishing IAS included on the list of IAS of EU concern, and to share information.
Derogations could be granted by the Commission. This is the Commission's preferred option.

Scope of the Impact Assessment
The IA assesses all options, to a greater or lesser extent, for their impact on economic, social,
health and environmental aspects. The extent of the analysis carried out for each aspect varies,
with considerably more detailed analysis being provided for the economic aspect than for the
social or environmental ones.
The specific impact assessment of option 1 (voluntary actions) is weak. As far as the economic
impact is concerned, the additional costs compared to the baseline scenario 'are thought to be
limited' (IA p. 36), but the conclusion is that they would be likely to be identical (1.4 billion
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euros per year). This is curious, given that the option is intended to be in addition to actions
already being carried out. It seems unlikely that the organisation of campaigns and awarenessraising activities would be without cost, however modest it might be, or that they would not
result in any reduction in the cost or success of dealing with IAS. The broader potential
economic impact of such an approach in terms of trade or employment, for example, is not
examined. Similarly, the social impacts of option 1 are dealt with in a very cursory fashion and
assumed to 'remain limited', given the extent of the impact of IAS on public health. As far as the
environmental impact is concerned, voluntary actions are thought to be likely to entail 'only
limited benefits'. At the same time, the IA considers that the option would have 'a very negative
impact on biodiversity as well as on the provision of ecosystem services' (IA, p. 56), but fails to
provide any supporting evidence or explanation for this.
The impacts of option 2 and its variants are dealt with in far more depth and detail, particularly
with regard to costs, reinforcing the impression throughout the IA that option 1 has not been
the subject of serious consideration as a viable alternative to the legislative approach. The
detailed cost-benefit analysis of the proposed measures which appears at Annex VII only
examines the retained sub-options of the legislative option and does not refer to option 1.
The economic impact assessment of the various sub-options tends to concentrate more on a
thorough and wide-ranging assessment of the implementation costs of the actions concerned,
and, to a slightly lesser extent, of the possible savings involved, than on a detailed analysis of
the broader impact in terms of primary producers, businesses and trade. This aspect is
approached rather defensively. For options 2.1 and 2.2, the IA points out that the limited data
available makes it impossible to assess the precise impact on specialised dealers, and that in any
case the extent of any impact would depend on the number and species included in the list. It
nevertheless recognises the potential negative impacts, but points out that substitute species
would be readily available in most cases. It also points to the savings to be made in terms of
damage and management costs if the introduction of a new IAS can be avoided, as well as
benefits in terms of the smooth functioning of the internal market and legal certainty. Reference
is made to the hindering of the free movement of goods in the current set-up, but this is not
developed. Nor is any detailed consideration given to the potential economic impact on the
transport sector, which might be worth further attention, particularly given the added
dimension of the high number of SMEs operating in that area.
In conclusion, the IA offers assurance that listing of species will be based on risk assessments,
'taking into consideration direct and indirectly depending businesses, including SMEs and the
whole supply chain' (IA, footnote 116, p. 41), and that 'socio-economic impacts will be an
integral part of the analysis and procedure on the basis of which species will be listed' (IA, p.
42).
In relation to the evaluation of the additional cost of option 2.2 (permits), the IA provide some
clear, quantified indications calculated on the basis of existing permitting systems. These
figures, and the fact that many Member States already have a permitting system in place, enable
the IA to conclude that the additional financial burden of the permitting system would be
limited, with overall positive economic impact for public authorities and moderate negative
impact for various economic actors.
For option 2.3, however, it concludes that the negative economic impact on Member States and
on small and micro-enterprises involved in primary production, particularly in the plant sector,
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would be 'significant' (IA, p.47). Indeed, the sheer volume of plant species alone1 that would
require a positive risk assessment, is such that it is surprising that this sub-option was even
retained for consideration, given that a number of other options were rejected at an early stage
as being unfeasible.
As far as the social impact is concerned, the IA refers to the benefits in terms of health
(including savings in medical costs), recreational activities and property values. With regard to
employment, the IA suggests a mixed impact. It considers that the effect would be negative, but
limited, for those sectors, such as the pet trade, which suffered from a ban on certain species
where no substitute could be found. For sectors relying almost exclusively on a single species, it
describes the consequences on employment as being 'negative'. The sectors concerned might
choose to express the impact in stronger terms. On the other hand, the IA suggests that there
might also be some positive impact in terms of avoidance of job losses in sectors currently
suffering as a result of IAS (for example, apiculture and fisheries). It does not, however, provide
any figures to back up its suggestions, such as job losses that have occurred to date as a direct
result of IAS. It also suggests that the proposed measures might lead to some temporary or
permanent employment opportunities in terms of management of invasive species - some of
which would presumably also occur under policy option 1.
The IA considers that the environmental impact of the various options would be negative as far
as the baseline or option 1 are concerned, but positive for all of the legislative instrument
options. Given that IAS are a major cause of biodiversity loss, any provisions to prevent or
remove them are bound to have a beneficial impact in this respect. The only negative impact,
according to the IA, would be in terms of animal welfare due to the eradication programmes.
On balance, however, the IA concludes that the overall benefits for the environment would
range from positive to very positive under all of the sub-options.

Subsidiarity / proportionality
The proposal is based on article 192(1) TFEU (environmental protection). The IA stresses the
cross-border nature of IAS problems. Coordinated EU action would help to ensure prompt
action to prevent the spread of new IAS entering the EU and would also prevent the
undermining of actions already undertaken in some Member States but not necessarily in
others. A coherent approach at EU level should increase the effectiveness of measures
undertaken at national, regional and local level. It also points out that such an approach would
ensure legal clarity and a level playing field for those sectors using or trading in alien species
and would avoid a fragmentation of the internal market.
The deadline for submissions by national parliaments under the parliamentary scrutiny
procedure expired on 5 November 2013. One Member State national parliament (the EU
Committee of the Federal Council of Austria) has issued a Reasoned Opinion 2. It found the
proposal, in particular Article 10 on IAS of Member State concern, and possibly Article 12 on
surveillance systems, to be incompatible with the principle of subsidiarity. It also found that the
degree of detail was not in accordance with the principle of proportionality.

The IA refers, for example, to an estimated 55,000 woody plant and perennial species available for sale in
Europe.
2 http://www.ipex.eu/IPEXL-WEB/scrutiny/COD20130307/atbun.do
1
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Budgetary or public finance implications
The IA provides detailed information about the potential implementation and administrative
costs for the Commission and the Member States, as well as potential positive impact on
spending efficiency. The proposal refers to only limited financial implication for the cost of the
Committee to be financed under the Multi-Annual Financing Framework 2014-2020.

SME test / Competitiveness
According to the IA, 'the sectors likely to be affected by the legislative instrument are thought to
include several SMEs, including microenterprises' (IA, p. 35). The lack of certainty is a little
surprising, even though the IA explains that data is hard to come by. It is to be hoped that
Member States will be more successful in tracking down the necessary information in order to
be able to make informed risk assessments with regard to the entire supply chain. The IA points
out that IAS can have serious negative impacts on SMEs in sectors such as forestry, agriculture,
tourism and recreational activities. These sectors would thus benefit from coordinated measures
to tackle IAS. On the other hand, other SMEs, such as pet traders and the horticultural sector,
benefit from trading alien species and could be impacted negatively by the introduction of
legislation restricting their use, although in most cases substitute species are thought to exist.
Again, further investigation might have been useful here to confirm that this is indeed the case.
Because trade in pets and horticultural species are important pathways of introduction of IAS,
the IA insists that excluding SMEs and micro-enterprises from the scope of the legislation
would undermine the effectiveness of the instrument and is therefore not an option. The
arguments put forward by the IA appear reasonable, if a little repetitive and slightly defensive.
As mentioned earlier, no reference is made to the potential impact, if any, on SMEs in the
transport sector.

Simplification and other regulatory implications
The IA provides an overview of EU legislation addressing part of the IAS problem (Annex V)
and highlights the remaining gaps. It considers that a dedicated EU policy is required to deal
with these and in order to meet the current problems of complexity, legal uncertainty and
insufficient focus on prevention. The IA does not appear to address the specific ways in which
existing legislation may be affected or could be simplified. However, the legislative proposal
itself explicitly states that 'the new rules on invasive alien species should align and not overlap
with [related] Union acts' (proposal, recital 8). The acts in question are listed earlier in the
recitals.

Relations with third countries
The IA considers that disruption to international trade would be limited because species likely
to be listed would probably be traded in small volumes only, or would not necessarily be high
value commodities. It recalls that listing of species will be done on the basis of risk assessments,
taking account of commercial interests, and that 'any ban on trade would thus be compatible
with WTO and SPS agreement' (IA, p. 41). Whilst recognising that some sectors, such as
biomass producers, may face constraints in choice if certain species were banned, it also stresses
that major trading partners, such as the US and Canada, already have stringent IAS policies in
place and are faced with similar constraints. Apart from the level playing field aspect, the logic
of this argument is a little unclear, as it would seem to imply that trade in these species between
the EU and its major competitors, must in any case be already limited.
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Quality of data, research and analysis
The assessments made appear reasonable and to be based on sound and extensive research and
analysis. The Commission's work on IAS has been supported by research projects and studies
carried out in recent years by external experts, the Joint Research Centre and the European
Environment Agency. The IA itself stresses that the analysis is based on scientifically robust
data and that most of the information used to describe the problem and to analyse impacts and
costs was retrieved from peer reviewed scientific articles. The analysis is also said to have
benefitted from the input of the world's top experts on IAS within and beyond the EU.
Information on damage cost, spread of species and costs of measures in place was provided or
checked by Member States.

Stakeholder consultation
The IA is at great pains to point out the extensive consultation of stakeholders undertaken in
the preparation of the IA, involving a wide variety of interested parties. On-line public
consultations were held in 2008 and 2012, the latter attracting over five thousand responses.
Three working groups met in 2010 and 2011 to follow up stakeholder consultations. These were
attended by Commission services, representatives of a wide range of stakeholder groups,
representatives from Member States and experts. Annex II provides a detailed presentation of
the stakeholder consultation exercise, together with a summary of the positions expressed and
an assessment of conformity with the Commission's own minimum standards for consultation.
Annex VI provides a transparent overview of the sub-options identified during the consultation
process but later discarded because considered unfeasible or less effective than others.

Monitoring and evaluation
Reporting provisions would build upon existing mechanisms and would be limited to the
minimum necessary to ensure enforcement of the legal text and any international commitments.
They would be complemented by voluntary surveillance by citizens ('citizen science').
According to the IA, a review clause in the legal text and a periodical progress evaluation clause
would allow for further development, with the list of species coming up for revision every four
years. The actual provisions of the proposal differ slightly to this (see below).

Commission Impact Assessment Board
The Commission IA Board issued an opinion on the draft IA on 7 December 2012. The report
appears to have responded to many of the Board's recommendations for improvements.
However, it does not appear to have responded to the specific call to explain why climate
change is not addressed as an underlying cause and driver of the problem. The Board also
asked for a deeper analysis of impacts on SMEs and micro-enterprises. Further clarification on
how the gradual approach (prioritisation of IAS) is reflected in the monitoring and evaluation
arrangements, beyond the reference to a 'periodical progress evaluation clause' (IA, p. 64),
would also have been helpful, particularly with regard to how it will be determined if more IAS
are to be included and whether there will be any procedure for removing IAS from the list. This
point is not covered in any detail by the IA and remains somewhat unclear in the legislative
proposal itself.
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Coherence between the Commission's legislative proposal and IA
The legislative proposal appears to follow the recommendations expressed in the IA, in that it
reflects option 2.4. However, the specific provision in Article 4, paragraph 4, requiring the list of
IAS to include a maximum of fifty species, does not appear to have been addressed by the IA.
As mentioned above, the precise mechanism for the management of the list is not fully
examined in the IA and seems not to be entirely coherent in the proposal. Article 4 refers to the
list being adopted and updated by the Commission by means of implementing acts. Yet article
19 refers to proposals for changes to the list being submitted to the European Parliament and
the Council together with the first progress report. Member States may request for a species to
be included, but, as highlighted by the IA Board, no mechanism appears to have been examined
in the IA, or foreseen in the proposal, for removal of certain species from the list. Although the
IA stressed that risk assessments should include an assessment of potential socio-economic
impacts, in addition to the environmental ones, the social aspect is not explicitly mentioned in
the corresponding article of the proposal (Article 5, paragraph 1(f)), although economic and
health impacts are mentioned. Finally, there are some minor inconsistencies with regard to the
reporting requirements. The IA suggested a first progress report and review of the list by the
Commission after four years and then again four years later. The proposal requires the
Commission to report to the European Parliament and Council after five years. There is,
however, no reference to the subsequent reporting requirements foreseen in the IA.

Author: Alison Davies
Prepared for the Committee on Environment, Public Health and food Safety (ENVI)
Completed in February 2014.
PE 514.104
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Initial appraisal of a European Commission Impact Assessment

Procedural safeguards for children
in criminal proceedings
Impact Assessment (SWD (2013) 480, SWD (2013) 481/final/2 (summary)) for a
Commission Proposal for a Directive on procedural safeguards for children suspected
or accused in criminal proceedings (COM (2013) 822 final).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal which was transmitted on
28 November 2013. In the Council Resolution on a Roadmap for strengthening procedural
rights, adopted in November 20091, the Commission was invited to submit proposals covering a
number of specific measures. Three Directives have since been adopted covering the right to
interpretation and translation, the right to information, and the right of access to a lawyer and
the right to communicate. During the negotiations on these measures, rules with regard to
vulnerable persons were left aside by the European Parliament and the Council as it was
intended to foresee specific safeguards for vulnerable persons, in particular children, in a
separate legal instrument. The proposed measures are part of a package which includes two
other proposals, one on the right to provisional legal aid, and a second on the strengthening of
certain aspects of the presumption of innocence and the right to be present at trial.

Identification of the issue at stake
The number of children facing criminal justice across the EU is approximately 1,086,000, i.e. 12
per cent of the European population facing criminal justice each year. Estimates with regard to
vulnerable adults range between 358,000 to 719,000 persons (four to eight per cent of the total
population facing criminal justice). According to the IA, ‘[d]espite the existence of common
principles and minimum standards stemming from the European Convention on Human
Rights, the Charter of Fundamental Rights of the European Union, and other international law
instruments, the fair trial rights of children and vulnerable adults are....not sufficiently
guaranteed within the EU....The criminal proceedings and practices of a certain number of
Member States have serious shortcomings when measured against these minimum criteria.’ (IA,
p. 9).
The IA thus identifies the general problems in need of possible EU action as being i) the
insufficient protection of fair trial rights of children and vulnerable adults under the current
international and European legal framework; ii) the lack of any overarching protection of these
groups by the measures already adopted; and iii) the insufficient mutual trust between judicial
authorities arising as a result of this situation, which hampers judicial cooperation in criminal
matters.
It explains the justification for the selection of the specific problems addressed, referring to case
law of the European Court of Human Rights (ECtHR), as well as situations in the Member
1

2009/C295/01
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States. In addition, whilst it is commonly accepted in international law instruments that in
criminal matters any individual below the age of 18 should be considered as a child 1, the IA
identifies a major specific difficulty with regard to the lack of a commonly accepted definition
for 'vulnerable adults'. Although the IA claims that ‘the definition of what is vulnerable is in
itself an important item for discussion in this Impact Assessment’ (IA, p. 7, footnote 8), the
promised ‘discussion’ does not in fact appear to go much beyond repeated references
throughout the text to the absence of a common definition and the extreme difficulty of arriving
at one. (See below for further treatment of this question).

Objectives of the legislative proposal
The objectives of the Commission proposal are to set common minimum standards throughout
the European Union on the rights of children suspected or accused in criminal proceedings; to
ensure that those children can effectively participate in the proceedings and benefit from their
fair trial rights to the same extent as other suspects or accused persons, and to create an
environment of enhanced mutual trust between judicial authorities. Due to the lack of any
commonly agreed definition, the rights of vulnerable adults are to be covered separately in a
non-binding Commission Recommendation.

Range of the options considered
Option 1: Status quo - no action
At EU level, the directives on procedural rights that have been adopted so far provide certain
specific provisions with regard to children and vulnerable adults, but do not, and were never
intended to, provide an overarching protection for the specific needs of these persons. The IA
considers that in the absence of major legislative developments, and given the existing
arrangements at Member State level, it is anticipated that these rights will remain at the current
insufficient level, with consequent negative implications regarding mutual trust between
judicial authorities.
Option 2: low level of obligation - non-legislative action (soft law)
This option would consist of three elements:
a. information gathering, monitoring and evaluation at EU level of the treatment of
children and vulnerable adults;
b. support for training of law enforcement and judicial authorities;
c. dissemination of good practice examples on the basis of guidelines.
Option 3: medium level of obligation - minimum rules (legal instrument)
This option goes further than option 2 by setting minimum rules applying the European Court
of Human Rights' 'acquis' and aspects of relevant international, European and Member State
legislation. It foresees a number of procedural safeguards for the protection of children and
vulnerable adults. These are divided into the following seven specific measures which
correspond to EU and international legal instruments:
1.
2.
3.
4.
5.
1

assessment of vulnerability;
assistance by parent or person of trust;
medical assistance;
mandatory access to a lawyer;
special provisions on conduct of police interviews;

This is distinct from the concept of the age of criminal responsibility.
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6.
7.

special provisions on court hearings;
specific rules concerning detention.

Option 4: high level of obligation - more ambitious rules on safeguards (legal instrument)
This option goes further than option 3, applying the same categories of measures, but imposing
more ambitious rules concerning certain safeguards such as the assessment of vulnerability,
medical assistance (for vulnerable adults), police interviews, court hearings and detention.
The Commission's preferred option is a combination of elements of options 3 and 4 to be
presented separately in the form of a Directive for children and a Recommendation for vulnerable
adults. The IA considers that this approach, with the introduction of safeguards from the very
beginning of the proceedings until the trial stage, 'would significantly contribute to the
achievement of the general objectives', (IA, p. 61), although in the case of vulnerable adults, this
is 'under the assumption that the Recommendation is implemented by Member States.' (IA, p.
63).

Scope of the Impact Assessment
The IA assesses all options on the basis of their effectiveness in meeting the defined objectives;
their political feasibility; their impact on fundamental rights; their financial and economic
impact, (although in fact this tends to concentrate on costs involved rather than on any broader
economic impact there might be); their social impact; and their impact on domestic justice
systems. By far the greatest attention is given to the financial impact. When considering the
likely impacts of options 3 and 4, the IA examines each option in two parts, firstly with a view
to the directive covering children, and secondly with a view to the Recommendation covering
'vulnerable adults'.
Analysis of the social impact of the measures is restricted to a general, qualitative assessment,
relating to the level of protection of procedural rights that would be afforded, and brief
reference to possible associated direct and indirect benefits. References to potential benefits,
such as improvement in family situations, greater integration into society, or ‘the socioeconomic impact of excessive pre-trial detention’ (IA, p. 48), tend to be rather vague and could
have benefitted from the addition of some specific examples.
By contrast, the IA provides extremely detailed cost estimates, notably for both parts of options
3 and 4, with clear information about the methodology and figures used (see Annexes VII to IX).
It uses in-depth analysis of the respective national legislation in EU Member States in order to
assess the consequences of each parameter of each option, and indicates the individual Member
States affected in each case. The explanation of the basis for the calculation of the estimated
financial and economic impact of option 2 seems slightly incomplete, however. While the
training costs have been aligned with those estimated under option 4 and set out in detail at
Annex VIII, the additional amount of 1.6 million euros to cover a best practice study, guidelines,
on-line platforms etc. does not appear to be backed up with detailed figures in the way that the
costs of options 3 and 4 are. Nor is there any explicit reference to the potential cost of the
possible EU monitoring and evaluation body mentioned under option 2a).
The IA explains that the estimates do not take into account possible cost savings resulting from
a reduction in current costs of appeals, re-trials, compensation or aborted prosecutions which
might be avoided as a result of the measures, which it says are impossible to calculate due to
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lack of data. However, it does cite, in a footnote, a useful example of costs arising from a
Scottish case, which ultimately arrived before the ECtHR, and where costs exceeded €175,000
(IA, p. 17, footnote 52). This in itself gives an idea of the scale of potential savings and might
helpfully have been backed up by other similar examples from other Member States. The IA
points out that a detailed analysis of legal measures and costs related to legal aid is subject to a
separate IA accompanying the proposal on legal aid.
One issue that the IA does not address in any detail, is the choice of a non-binding instrument
to deal with the needs of vulnerable adults. The IA explains that 'at an early stage of the
analysis it was concluded that, although the need to ensure a sufficient protection of vulnerable
adults involved in criminal proceedings has been clearly demonstrated in this Impact
Assessment...and is also recognised by stakeholders..., the difficulty to determine an
overarching definition, and therefore the scope of application of the initiative..., as well as the
existence of fewer relevant international standards and provisions, ruled out taking legallybinding action in relation to safeguards for vulnerable adults.' (IA, p. 43). Its conclusion is that
'the problem can be overcome by a modulated response in the form of a less prescriptive
measure such as a Recommendation1' (IA, p.11).
This raises two questions, neither of which is adequately addressed in the Impact Assessment.
The first concerns the choice of a non-binding instrument. Much of the analysis of options 1
and 2 demonstrates the unlikelihood of significant progress being made in the protection of
vulnerable persons' rights 'in the absence of major legislative developments' (emphasis added)
(IA, p. 31), and that ‘the risk is high that in particular those Member States which currently do
not comply with minimum international and ECtHR standards, will not fully implement the
guidelines’ (IA, p. 44). This would presumably imply that the introduction of a non-binding
Recommendation may not be sufficient to achieve the desired result, unless of course all
Member States decide to implement it. This seems to be confirmed by the IA’s own conclusions
which state, in relation to the Recommendation option, that the lack of a common definition of
vulnerable groups ‘will have a certain negative impact on the efficiency of such a measure’ (IA,
p. 49), and that ‘the absence of any method of enforcement might result in only a variable
improvement in the Member States’ (IA, p. 50). Despite this rather lukewarm appreciation of
the value of such an approach, the IA does not suggest any alternative avenues to explore.
The second question concerns the decision to discard the option of defining the term
'vulnerable adult' because it was 'not feasible' (IA, p. 34). Whilst it is clear from the overview of
stakeholder consultations that many expressed the view that reaching such a definition would
be extremely difficult, none seemed to suggest that it would be impossible or should not be
attempted. The IA itself states that '[b]ased on the [European Court of Human Rights] case law
and legislation in Member States, vulnerable adults are "individuals who cannot understand or
effectively exercise their legal rights because of, for instance, a disability, mental impairment, a
physical or psychological weakness".' (IA, p. 9). Similarly, the Commission Recommendation
refers to suspects or accused persons 'who are not able to understand and to effectively
participate in criminal proceedings due to age, their mental or physical condition or disabilities
("vulnerable persons")'2. The IA does not explain why these examples are not considered to
provide a suitable potential basis, at least, for a minimum definition. Also, the question arises as
to why this difficulty has not stopped other pieces of legislation already being adopted in the
1
2

C(2013)8178: internal referral to LIBE on 4/12/13
C(2013)8178/2, recital 1
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same field with specific provisions referring to vulnerable persons (e.g. directive 2013/48/EU
on access to a lawyer).

Subsidiarity / proportionality
The legislative proposal is based on article 82(2) (b) TFEU. The IA considers that it is unlikely
that Member States acting individually would be able to establish the common standards of
rights with regard to children and vulnerable adults which are to be expected under an EU level
system of judicial cooperation. A comprehensive level of protection across Member States, with
minimum safeguards across the EU, and consequent mutual trust between judicial authorities,
can therefore only be ensured by action at EU level. The Explanatory Memorandum of the
legislative proposal points out that the measures proposed do not go beyond the minimum
required to achieve the stated objective, and that other measures considered, aimed at achieving
greater harmonisation of standards, were discarded during the IA process for reasons of
proportionality.
The subsidiarity deadline for national parliaments expired on 12 February 2014. At the time of
writing, one Reasoned Opinion has been submitted by The Dutch House of Representatives.

Budgetary or public finance implications
According to the IA, the enhancement of procedural safeguards will lead to an increase in the
costs for law enforcement authorities. The bulk of the costs would therefore fall to public
administrations at national and local level. However, the IA points out that some cost savings
will be achieved by a reduction of lengthy trials or the frequency of appeals. The Explanatory
Memorandum of the proposal indicates that there are no implications for the EU budget.

SME test / Competitiveness
The IA Executive Summary Sheet states that businesses, SMEs and micro-enterprises will not be
directly affected by the proposal. Nor is there any reference in the IA itself to any direct or
indirect impact.

Simplification and other regulatory implications
The fact that vulnerable persons are already referred to in existing legislation stemming from
the Roadmap (see IA, Annex I), would suggest that particular attention will need to be given to
ensuring coherence between that legislation and the proposed directive.

Quality of data, research and analysis
The assessments made appear to be reasonable and to be based on sound and extensive
research and analysis. The methodology used is clearly explained and detailed data is presented
for all Member States. There is also a separate section devoted to numerous examples of ECtHR
case-law related to children and other vulnerable persons (Annex V). An extensive bibliography
of documents and studies used appears at Annex III. Use has also been made of information
from previous consultations. An external study by the company ICF-GHK was commissioned
in September 2011 to gather evidence for the IA, focussing on problem definition, policy options
and costs, although there does not appear to be any direct link to the study itself, which is
regrettable.
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Stakeholder consultation
The overview provided at Annex II demonstrates that a wide selection of major stakeholders
was approached, in addition to Member States, in preparation of the measures, even if there is
no comprehensive list of all the stakeholders consulted. The IA explains that vulnerable persons
were consulted via NGOs and relevant professionals representing their interests. As far as
public consultation is concerned, the IA states that 'given that Member States and stakeholders
were consulted in several expert meetings and workshops, a public consultation was not held'
(emphasis added) (IA, p. 10, footnote 20). This seems surprising, particularly on an issue which
might well generate a great deal of public interest, and on which individual members of the
public might have had useful experience which they could have brought to the table.
The IA refers to a number of options that were discarded, in addition to the definition issue
mentioned earlier, either because stakeholder discussions revealed that there would be no
consensus to legislate, or due to reasons of subsidiarity, proportionality or limitations of the
legal basis in the Treaty.

Monitoring and evaluation
The IA considers that 'providing for a robust monitoring and evaluation mechanism is crucial to
ensure that the rights envisaged in the Directive are complied with in practice as well as in
legislation' (IA, p. 66). It refers to plans for the Commission to carry out a study, three to five
years into the application of each instrument of the procedural rights Roadmap, and sets out the
quantitative and qualitative monitoring indicators that might be used to assess progress with
regard to the rights of children and vulnerable adults respectively. Given the emphasis placed
on the lack of any commonly recognised definition of 'vulnerable adults', the value of any
monitoring indicator based on that concept (e.g. the number of vulnerable adults benefiting
from an in-depth assessment), certainly in comparative terms between Member States, and in
terms of assessing the extent to which rights of all vulnerable persons are guaranteed
throughout the EU, might be limited.
The Commission proposal provides for a reporting requirement for Member States but does not
refer to any obligations for the Commission in this area, or to any suggestion of reports to be
submitted to Parliament and Council (see below).

Commission Impact Assessment Board
The IA Board issued a negative opinion on a draft of the IA on 5 July 2013. A revised draft
report was subsequently submitted on which the Board issued a positive opinion on 20
September 2013. It nevertheless still called for further improvements in a number of respects,
notably with regard to a more balanced and concrete presentation of the specific problems;
clarification of the added value and proportionality of the options; and further improvement in
the assessment and comparison of impacts. Annex XI of the IA outlines the changes that were
made to the draft report in the light of the Board's comments. While many of the Board’s
sometimes very detailed criticisms would appear to have been addressed, some more explicit
explanation of the combination of elements of options 3 and 4, might have been helpful. Also,
while the IA does provide a summary of the views of stakeholders, as requested by the Board, it
does not systematically identify all the stakeholder groups concerned in each case. It should be
noted that the IA Board does not make any reference to the questions of the choice of
instrument or of the definition of ‘vulnerable adults’.
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Coherence between the Commission's legislative proposal and IA
The Commission's legislative proposal appears to follow the recommendations expressed in the
IA as far as procedural safeguards for children are concerned. It does not, however, include the
specific provision that Member States should be required to request the physical presence of the
child's parents or person of trust at the police station. Although the IA explains that the
question of the presence of parents at interrogations was a matter of controversy, and therefore
was not be included, the provision concerning parents’ presence at the police station was
something which was explicitly mentioned in the context of the preferred option (see IA, pp. 21,
37 and 39).
As far as monitoring and evaluation is concerned, the proposal reflects the IA's
recommendation that Member States should report on the effective implementation of
legislative measures (Article 20). It does not, however, make any reference to the Commission's
envisaged study. Neither the IA nor the proposal refers to any requirement for the
Commission to report to the European Parliament and Council on the implementation of the
Directive, either individually, or as part of its evaluation of the application of the Roadmap
measures as a whole.

Conclusion
The Impact Assessment provides a thorough analysis and clear presentation of the current
situation, the reasons that action is required, the options considered, and the implications,
particularly in terms of cost, of the measures proposed. This initial appraisal nevertheless
identifies a number of issues which might merit further attention, including in particular:
-

the choice of a non-binding instrument to deal with vulnerable persons other than children;
the decision not to address the lack of definition of 'vulnerable adult';
the lack of public consultation in the preparation of the initiative;
the reporting requirements on the implementation of the measures.
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Initial appraisal of a European Commission Impact Assessment

Money Market Funds
Impact Assessment (SWD (2013) 315, SWD (2013) 316 (summary))
for a Commission Proposal for a regulation of the European Parliament
and of the Council on Money Market Funds (COM (2013) 615).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above proposal, which was submitted
in September 2013.

Identification of the issue at stake
The IA clearly identifies the problem in need of possible EU action. In summary, Money Market
Funds are an important source of short-term financing for the economy, but events during the
financial crisis demonstrated that they are vulnerable to investor runs, and this has negative
repercussions on financial stability. The IA provides evidence about the problem. It describes
events that have happened in the past, particularly in 2007 and 2008, and explains why there is
a risk that similar events might happen again. It ties in with the analysis carried out by
international organisations, such as the Financial Stability Board, the International Organization
of Securities Commissions (IOSCO) and the European Systemic Risk Board (ESRB). Money
Market Funds are part of the 'shadow banking' system. This is described as part of the context
(IA, p. 5).

Objectives of the legislative proposal
The IA presents a hierarchy of objectives coherent with the problem definition (IA, p. 21).

Range of the options considered
The IA identifies the main options suggested by stakeholders for addressing the problem,
within the boundaries of the proposed definition. The options are described in a non-biased
way. This means that a reader does not know upfront what the Commission's preferred course
of action is. In particular, the IA appears to have analysed the main options proposed by the
European Parliament in its resolution on Shadow Banking of November 2012
(P7_TA(2012)0427). Most of the options retained by the Commission seem to go in the direction
of the EP resolution and of the IOSCO principles, supported by the EP. It is of course possible to
calibrate them differently, or to provide additional solutions by extending the problem
definition to related issues, such as the remuneration of fund managers.
The invitation by the EP to require Money Market Funds to apply for a limited-purpose
banking licence and be subject to capital and other prudential requirements, is analysed and
discarded for various reasons, including that, according to the Commission, its implementation
would be costly, challenging and would have unintended consequences (IA, pp. 46-47). The
option to introduce a liquidity fee is explored, as requested by the EP, but discarded providing
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arguments (IA, pp. 26-27). In some cases, the proposal adds some details to the IA. For example,
one of the Commission's preferred options in the IA is that MMFs would be obliged to hold
minimum amounts of assets maturing overnight and in one week. The proposal specifies that
daily and weekly maturing assets should be respectively at least 10 per cent and 20 per cent of
the portfolio assets. This is in line with the code of practice established by the Institutional
Money Market Funds Association and with rules in the US (IA, p. 67). By comparison, the
Parliament resolution had mentioned higher minimum requirements for overnight, weekly and
monthly liquidity (respectively 20 per cent, 40 per cent and 60 per cent). As a benchmark, the IA
states that '[a]ccording to ESRB data, the MMFs already hold 20.6 per cent of their portfolio in
assets maturing the next day and 28.3 per cent in assets maturing in less than one week.' (IA, p.
29).

Scope of the Impact Assessment
The IA assesses all options for their economic impacts. In doing so, it follows a consistent
scheme that helps the reader. Namely, it analyses impacts on financial stability, the Money
Market Funds' sector and the broader economy, as well as investors and fund managers. Some
of these impacts, for example on the real economy and on investors, are, to some extent, also
social impacts. The IA states that the proposed policies should help reduce the social costs of
future financial crises, for example in terms of unemployment.
SMEs, as other companies which invest in MMF, are expected to benefit from this proposal.
Companies may use Money Market Funds to place their excess cash. A more robust framework
is therefore expected to prevent SMEs from suffering cash shortfalls (IA, pp. 54-55).
As most Money Market Funds are domiciled in France, Luxembourg and Ireland, the IA
correctly analyses the impacts of the various options in these three Member States. According to
the IA, most of the Commission's preferred options are often already implemented in the US or
go in the direction of possible choices to be made there (IA, p. 55).
The Commission states that this proposal would not entail additional implications for the EU
budget, as the European Securities and Markets Authority has already allocated resources to
this work-stream (Explanatory Memorandum, p. 10). The stated objectives of this proposal are
meant to benefit Member States' public finances, as action should reduce the risk of a bail-out
which materialised in different forms both in the US and in the EU (IA, p. 17).
This piece of legislation complements the Directive on Undertakings for Collective Investment
in Transferable Securities (UCITS) and the rules of the Alternative Investment Fund Manager
(AIFM) Directive. The majority of MMF (respectively around 80% of the assets and 60% of the
funds) operate under UCITS and the rest should be operating, since July 2013, under AIFM.

Subsidiarity
The IA substantiates the two limbs of the subsidiarity test, i.e. firstly that the objectives of the
proposed action cannot be sufficiently achieved by the Member States; and, secondly, that they
are better achieved at EU level (IA, pp. 19-20). In particular, Money Market Funds are
predominantly domiciled in three jurisdictions (France, Luxembourg and Ireland), but issuers
depending on these funds as a financing tool are evenly located throughout the EU. No national
Parliament issued a reasoned opinion indicating non-compliance of this draft legislative
proposal with the principle of subsidiarity by the time limit foreseen (5 November 2013).
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Quality of data, research and analysis
The assessment is based on a wealth of research and analysis. This includes academic papers,
official data from the European Central Bank, national central banks and the European
Securities and Markets Authority, financial press articles and financial industry publications.
The Commission uses this data to perform its own calculations, some of which are of particular
interest. The size of the biggest European Money Market Funds' providers (page 73) and
estimates of additional capital to be raised by European managers if different buffers were to be
introduced could usefully be explored further. In this respect, the Commission estimates that a
three per cent buffer would require European managers to raise around €14 billion of capital
(IA, pp. 87 to 89).
The scope of legislation - i.e. the crucial element of defining what a Money Market Fund is - is
presented only at the end of the analysis (IA, p. 54), and not more upfront, where it would more
logically belong. Annexes are clearly cross-referenced and the total length of the document,
standing at approximately 130 pages, is within reasonable limits.

Stakeholder consultation
The IA draws on extensive consultation of stakeholders. Besides the open public consultations,
the IA makes use of additional surveys, including one conducted by the European Systemic
Risk Board on the European MMF industry and one carried out by the CFA (Chartered
Financial Analyst) Institute among its members. A positive and original feature of this IA is the
presence of detailed reports of bilateral meetings with stakeholders (Annex 11, pp. 112 to 124).
Commission staff met nine times with financial industry players and public authorities between
October and December 2012, while the Commission was also holding its internal Impact
Assessment Steering Group. The IA also explains how one option, which is eventually
considered and discarded, was suggested during a meeting with a financial firm (IA, p. 87).
Some associations replied to the MMF section of the Commission consultation on UCITS. These
include, for example, Finance Watch, the European Federation of Financial Services Users
(EuroFinuse) and SOMO (the Centre for Research on Multinational Corporations). This
category of respondents is a minority in this public consultation, which received contributions
mainly from financial firms, their associations, and public authorities. The voice of investors,
however, would seem very important in a proposal which has a stated investor protection angle
and could possibly have been strengthened.

Monitoring and evaluation
The European Securities and Markets Authority will draft regulatory technical standards on
eligible securitisation to determine '(a) the conditions and circumstances under which the
underlying exposure or pool of exposures is considered to exclusively consist of corporate debt;
(b) conditions and numerical thresholds determining when corporate debt is of high credit
quality and liquid.' (Commission proposal, Art. 10.2). This is an area where, in principle, ESMA
can be expected to produce a cost-benefit analysis pursuant to Art. 10 of its founding
Regulation.
A review is planned by three years after the entry into force of this Regulation (Art. 45 of the
proposal). Some of the indicators to be monitored are listed on pp. 56 and 21 of the IA. The
European Central Bank is singled out as a key source of information. The Commission
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announces that it will closely monitor the implementation of the IOSCO recommendations in all
G20 Member States, to ensure their even application (IA, p. 56). As the asset management sector
is a global market, the EP should pay particular attention to this aspect of the review.

Commission Impact Assessment Board
The Commission Impact Assessment Board issued a positive opinion on this IA at first hearing:
http://ec.europa.eu/smartregulation/impact/ia_carried_out/docs/ia_2013/sec_2013_0452_en.pdf
The IA appears to respond appropriately to the main critical comments of the IA Board,
particularly the ones on the need to demonstrate the cross-border dimension of the problem
and the presentation of stakeholders' views.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission appears to follow the recommendations expressed
in the IA, with the additional details highlighted above under 'Range of the options considered'.
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Initial appraisal of a European Commission Impact Assessment

European Long-term Investment Funds
Impact Assessment (SWD (2013) 230, SWD (2013) 231 (summary)) for a Commission
proposal for a regulation of the European Parliament and of the Council on European
Long-term Investment Funds (COM (2013) 462)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, which was submitted on
26 June 2013.

Identification of the issue at stake
The IA clearly identifies some problems, a general one being a tendency toward short-term
behaviour in investment, to the detriment of the broader economy. The analysis focuses
specifically on asset management, while the parallel Commission Green Paper on long-term
financing of the European economy examined other areas. However, the IA fails to provide a
balanced definition of the problem, in that it focuses mainly on the demand side, i.e. the shortterm behaviour of investors, whereas it does not seem to analyse to a sufficient extent other
aspects, notably the supply side, i.e. the short-term behaviour of fund manufacturers and
distributors, and their incentives (IA, p. 7 and section 3).
The IA explains why there is a problem. For example, it quotes the funding gap in the European
economy for companies and SMEs. It describes the weaknesses of national long-term
investment funds in some Member States. For instance: 'Situations have arisen where retail
investors had invested a substantial proportion of their savings in only one fund that suffered
heavy losses during the last financial crisis, indicating amongst other issues possible problems
with the distribution of such funds.' (IA, p. 66). Cases of national long-term funds mis-sold to
retail investors in Germany and the UK are quoted, along with costs reaching abnormal levels
(IA, pp. 66-69).
However, a second weakness arises when analysing the causes of the problems, which are
restricted to two:
- 'Regulatory fragmentation makes it difficult for investors to gain exposure to long-term
assets'. This relates mainly to the existence of frameworks for long-term investment
funds only in some Member States.
- 'The diversity of long-term assets creates a potential for misplaced expectations from
investors'. (IA, p. 12). In defining this second cause, however, the analysis focuses the
attention only on the diversity of long-term assets, and overlooks other possible causes
of the misplaced expectations from investors, such as the problems with the
distribution of funds mentioned above, or potential conflicts of interest.
These two weaknesses related to the definition of the issue limit the breadth and depth of the
analysis.
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Objectives of the legislative proposal
The IA presents a broadly coherent hierarchy of objectives, ranging from general, to specific, to
operational objectives. One of the operational objectives, which will be expanded upon below, is
to 'Reduce the number of mis-selling cases' (IA, p. 25).

Range of the options considered
The IA identifies some reasonable options for addressing the problem, which - as mentioned
above - is fairly restrictive. For example, the IA does not seem to consider solutions expressly
aimed at targeting a possible short-term bias of funds manufacturers and distributors, such as
long-term performance payments.
Besides the 'no action' option (1), the IA considers the possibility of encouraging self-regulation
in this field (option 2), of allowing UCITS [Undertakings for Collective Investment in
Transferable Securities] funds to invest in different assets (option 3), as well as four new
investment frameworks. The latter options are constructed as concentric circles, progressively
increasing the investor base.
- Option 4 targets institutional investors. These include pension funds and insurance
companies, but also foundations and municipalities. They are the target of the
Alternative Investment Fund Managers Directive.
- Option 5 widens the investor base to include High Net Worth Individuals: these are
approximately 12 million individuals worldwide with investable asset - excluding
personal assets and property such as primary residences - worth more than US$1
million each1. They are the target of two recent fund frameworks: European Social
Entrepreneurship Funds (EuSEF) and European Venture Capital Funds (EuVECA). In
line with these two pieces of legislation, there would be an entry ticket of 100,000 euros.
In addition, there would not be any redemption rights, i.e. the investor would not be
able to redeem the investment before its term. The Commission states that the time
horizon for long-term investments is often around 10 years (IA, p. 14). Based on the
evidence provided, one can therefore wonder to what extent this is a realistic option.
- Options 6 and 7 further widen the investor base to include retail investors. The Commission
states that some safeguards are introduced in these options to take account of their
retail nature. Option 6 excludes the possibility of redeeming the investment before its
maturity, whereas in option 7 there would be redemptions rights.

Scope of the Impact Assessment
The IA analyses the impacts of these options mainly in economic terms. It concludes that the
Commission's preferred solution is a new fund framework open to retail investors, also crossborder, without the possibility of redeeming the investment before its maturity, in line with the
illiquid nature of the assets (option 6 above).
The proposed European long-term investment funds would be able to invest in SMEs. The
Commission states that eligible assets would include unlisted companies and SMEs only - as
opposed to all SMEs or companies - as they 'do not always have the size or structure needed to
gain access to public financing, such as issuing shares on a listed market or issuing bonds' (IA,
p. 14). However, some stakeholders argued in favour of giving the possibility to invest in listed
shares and bonds as well. Generally speaking, different opinions existed with regard to the
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definition of eligible assets (IA, p. 94). The proposed fund framework widens the range of
alternative sources of finance for SMEs. However, the conclusions of this analysis are cautious
and conditional: 'Should the money invested in LTI funds increase, it is likely that SMEs would
benefit from cheaper financing possibilities.' (IA, p. 51).
The IA briefly mentions social impacts and environmental impacts. For instance, social housing
projects and 'environmental projects where the issuance of bonds is too costly' may be eligible
assets (IA, pp. 51-52).
Expected costs for Member States relate to authorisation procedures and monitoring carried out
by competent authorities. The IA expects the European Securities and Markets Authority
(ESMA) to bear some costs, for instance to keep a central register of authorised funds (IA, p. 52).
The proposal foresees the hiring of two additional temporary agents at ESMA (Proposal, p. 42).
It is unclear whether such costs would be incurred also in case of limited take-up of the new
fund framework.
As mentioned above, the proposed legislation complements recent EU fund frameworks.
Unlike EuSEF and EuVECA, which are to some extent niche markets, this piece of legislation
has a wider potential investor base and aims to fill wider funding gaps. The Commission states
that currently 'under AIFMD [Alternative Investment Fund Managers Directive] there are no
hard barriers for institutional investors accessing LTI funds (barriers are rather soft, related to
lack of a clear common definition or labelling of such funds)' (IA, p. 35). Therefore, in principle,
institutional investors can already invest in long-term funds under AIFMD. This proposed
regulation broadens the scope of the AIFMD by providing Alternative Investment Fund
Managers with a second 'EU passport' to market funds to retail investors.

Subsidiarity / proportionality
The IA argues that EU action in this field is necessary and adds value, among other reasons
because 'Member States have already taken divergent and uncoordinated action to develop
national fund regulation related to long-term investment funds' (IA, p. 24). No national
Parliament issued a reasoned opinion by the time limit foreseen (26 September 2013) indicating
non-compliance of this draft legislative proposal with the principle of subsidiarity.
Proportionality is briefly mentioned and defined, but it is does not seem to be extensively
expanded upon in the IA (IA, p. 25, 58). The Explanatory Memorandum adds some details on
this topic (Proposal, p. 9).

Quality of data, research and analysis
The IA provides a narrative to the analysis, in some cases quoting relevant data, press articles
and industry publications. However, a number of statements are not explicitly backed up by
sources or evidence. For instance, the source of the following statement is unclear:
'Open-ended funds, which offer regular redemption options and which normally do not have a
finite life, have sometimes been used in some cases for investing into long-term assets. These
funds tend to be popular in the property market.' (IA, p. 17). It would have been useful to
explore this area further, particularly because the Commission concludes its analysis by
suggesting a closed-ended fund framework, without redemption options.
1

http://www.capgemini.com/resource-file-access/resource/pdf/wwr_2013_1.pdf , p. 4.
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Stakeholder consultation
Consultation used in the IA suffered from two main weaknesses. First, investors and their
representatives were under-represented. A first consultation drew 65 responses, only four of
which came from investors. The majority of replies were provided by the financial industry (65
per cent), particularly by asset managers (IA, p. 89). A second informal questionnaire drew 55
responses, only two of which represented retail investors. Asset managers provided in this case
an even higher share of responses, reaching an absolute majority (53 per cent) (IA, p. 106).
While this level of involvement of the financial industry is not unusual for Commission
consultations in financial services, a proactive approach aimed at redressing this imbalance
would seem logical for a proposal which creates an investment framework open to retail
investors. The Explanatory Memorandum does mention further bilateral discussions with retail
investors' representatives (Proposal, p. 7). However, there does not seem to be much trace of
these in the IA.
Second, there were some timing issues. The IA and the legislative proposal were drafted while
the relevant consultation for the Commission Green Paper on long-term financing was still ongoing. Therefore, the Impact Assessment Board asked DG MARKT to clarify the reasons
justifying the timing of the initiative (IAB opinion, link below). The IA stated that 'the evidence
gathered is of such substance that the results of a much more conceptual consultation on longterm behaviour, as launched by the Green Paper, would not add any knowledge in the very
specific area of asset management.' (IA, p. 10). This appears debatable ex-ante, as the Green
Paper envisaged taking additional steps 'including further assessing the way asset managers'
incentives are structured to take better account of long-term considerations'. It also asked
relevant questions, such as: 'How can the mandates and incentives given to asset managers be
developed to support long-term investment strategies and relationships?'1. It appears even
more debatable ex-post, as this consultation received 292 contributions, more than twice as many
as the two previous consultations put together. The summary of responses to the Green Paper,
published after the proposal under examination was adopted, provides some useful ideas for
changing the incentives given to fund managers, such as 'putting in place EU rules to require
long-term performance payments for asset managers'2. However, it also raises some further
questions. It states for example: 'Many respondents also welcomed the Commission proposal on
European long-term investment funds (ELTIF)'3, even though the proposal was adopted the day
after the closure of the consultation process. An impartial analysis of the responses provided to
the Green Paper could shed some light.

Monitoring and evaluation
Some monitoring and evaluation arrangements are described on page 53 of the IA. The
Commission entrusts the European Securities and Markets Authority with the elaboration of
several draft technical standards, for some of which a cost-benefit analysis may be produced.
One of these standards would contribute to establishing when investors can redeem their
investment (Art. 16: 'Investors shall not be able to ask for redemption of their units or shares
before the end of life of the ELTIF... The life of the ELTIF shall be sufficient in length to cover
the life-cycle of each of the individual assets of the ELTIF... ESMA shall develop draft regulatory
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0150:FIN:EN:PDF, p. 15.
http://ec.europa.eu/internal_market/consultations/2013/long-term-financing/docs/summary-ofresponses_en.pdf, p. 18.
3 Summary of responses, pp. 8 and 9.
1
2
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technical standards specifying the circumstances in which the life of an ELTIF is sufficient in
length to cover the lifecycle of each of the individual assets of the ELTIF'.)

Commission Impact Assessment Board
Although the Impact Assessment Board of the Commission raised several critical comments, it
issued a positive opinion at first hearing:
http://ec.europa.eu/smartregulation/impact/ia_carried_out/docs/ia_2013/sec_2013_0368_en.pdf
However, the IA does not appear to respond appropriately to all the comments expressed in the
opinion. Besides the consultation timing issues mentioned above, the following comment
appears still relevant: 'the superiority of the preferred option should be better established, for
instance by demonstrating its greater effectiveness in addressing all identified problems and in
attracting sufficient interest from retail investors despite its lack of redemption facilities.'
The IA does provide arguments, including that 'regular redemptions cannot be reconciled with
the largely illiquid nature of the asset classes that are qualified as long-term assets eligible to be
held in a LTIF portfolio (IA, p. 44). Moreover: 'An early incident involving a redemption request
that cannot be met with relative ease would have highly detrimental impacts on the emerging
market for investment in LTIF funds.' (IA, p. 45). Finally, there may be conflicts of interest
between investors willing to exit the fund and those wanting to stay invested.
However, elsewhere the IA acknowledges two main outstanding areas of uncertainty: in
particular, the take-up of the Commission's preferred option among investors may be limited
and some risks remain. 'The fact that such funds would not allow redemptions during their
lifecycle may however limit the range of retail investors willing to invest in such funds,
particularly where offered with ten year or longer time horizons. Risks remain that retail
investors invest in such funds without fully grasping the risk and liquidity consequences, even
where disclosures are transparent and clear. Should retail detriment arise that is not effectively
mitigated through MiFID [Market in Financial Instruments Directive] rules or the rules under
this option – through either active mis-selling and noncompliance, or investors failing to
undertake sufficient due diligence – this could negatively impact the development of an LTI
fund market.' (IA, p. 38). Here and elsewhere the IA seems to hint that the proposal, in its
current form, may not achieve one of the stated operational objectives, which was to reduce the
number of mis-selling cases. Additional explanations on risks may be found on pages 52-53 of
the IA.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission appears broadly to follow the recommendations
expressed in the IA.

Conclusion
In summary, although this impact assessment identifies some tangible problems, such as a
tendency toward short-term behaviour in investment, it appears to contain a series of
weaknesses. The problem is defined in a rather narrow way and, for instance, could have
usefully integrated the possible short-term behaviour of fund manufacturers and
distributors. Moreover, the IA was drafted while the relevant consultation for the Green
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Paper on long-term financing of the European Union was still on-going. The consultation
process could have strengthened the voice of retail investor representatives, which would
seem essential in order to suggest possible improvements to a new fund framework open to
retail investors. Finally, although the IA states that the latter is the Commission's preferred
course of action, it also seems to hint that there is a risk that this option, in its proposed form,
may not meet the stated objective of reducing long-term investment funds mis-sold to retail
investors.
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Initial appraisal of a European Commission Impact Assessment

Legal Aid for Suspects or Accused Persons
in criminal proceedings
Impact Assessment (SWD (2013) 476, SWD (2013) 477 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on provisional
legal aid for suspects or accused persons deprived of liberty and legal aid in European
Arrest Warrant Proceedings (COM (2013) 824).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 27
November 2013, which is part of the 2009 Roadmap on Procedural Rights1 (‘the Roadmap’)
aiming at strengthening the rights of suspects and accused persons by setting common
minimum standards on fair trial rights. Three Directives have already been adopted in this
context, covering the right to interpretation and translation, the right to information, and the
right of access to a lawyer and the right to communicate. The present proposal aims at setting
common minimum rules on the right to legal aid in criminal proceedings. It is part of a package
which includes two other proposals, one on procedural safeguards for children, and a second
on the strengthening of certain aspects of the presumption of innocence and the right to be
present at trial.
There is currently no EU law instrument that provides a right for suspected and accused
persons to legal aid in criminal proceedings. The right to legal aid, defined as the right to
receive legal advice fully or partially free of charge, is expressly considered to form part of the
right to a fair trial and the right to present a defence (IA, p. 6). These rights are guaranteed to
EU citizens through Articles 47 and 48 of the EU Charter of Fundamental Rights and through
each Member State’s signature of the European Convention on Human Rights.
Despite these common standards at EU level and the fact that all Member States do have a legal
aid system, national rules and practices currently in place vary considerably, leading to
shortcomings in the protection of the right to legal aid and intrinsically to a fair trial. These
shortcomings can potentially undermine mutual trust and mutual judicial cooperation in the
area of criminal proceedings and consequently affect the principle of mutual recognition of
judicial decisions and judgements, which is the cornerstone of the area of Justice (Article 82
TFEU).

Identification of the issue at stake
The issues are identified in a detailed, clear and coherent manner and the links between the
present proposal on the right to legal aid and the Directive on the right of Access to a Lawyer2
are clearly set out, as are the reasons for not addressing these two interrelated questions in a
single instrument.
1
2

OJ C 291, 4.12.2009.
Directive 2013/48/EU on Access to a Lawyer.
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General Problem
The IA indicates that the general problem is two-fold: a) insufficient protection of the
fundamental rights of suspected and accused persons; b) insufficient levels of mutual trust and
mutual recognition between Member States as a result of deficient standards on legal aid.
The IA explains that this general problem stems from the fact that there is a high level of
variation between the practices of each Member State regarding legal aid, compromising the
effectiveness of the right of access to a lawyer. This situation is complicated by the limited
number of cases before the European Court of Human Rights (ECtHR) on how to understand
an effective right to legal aid, the discretion of each Member State to interpret the case law, the
fact that the ECtHR can only impose damages to the case at hand and the fact that there is no
effective enforcement mechanism in the Convention system. As for the EU Charter of
Fundamental Rights, it only applies to Member States when applying EU law. Since there is no
EU legislation in the field of legal aid, the Member States are not bound by the provision to
provide legal aid in Article 47 (3) of the Charter. The IA explains, therefore, that neither system
can be used as a basis for solving the current problem.
In addition, the lack of adequate standards on legal aid affects mutual trust and mutual
recognition between Member States, undermining the confidence in cross-border instruments
such as the European Arrest Warrant (EAW)1, which are built on the assumption that each
Member State guarantees fair trial rights to a fairly similar degree. In the presence of doubts
regarding the compliance with fair trial rights by another jurisdiction (such as ineffective access
by a suspect or accused to legal advice because of insufficient legal aid) the requests for judicial
cooperation from that jurisdiction can be denied.
Specific Problem
The IA echoes the opinions of the stakeholders, that there is insufficient access to effective legal
aid for suspected and accused persons in the EU. They argue that this is caused by four
underlying factors: i) insufficient possibilities to access legal aid in extradition proceedings
under the EAW in the Member States2; ii) legally aided assistance is not always available during
the early stages of the proceedings, especially before an official decision on legal aid has been
made, although the right of access to a lawyer applies from the time a person is suspected; iii)
the eligibility criteria are too restrictive to qualify for legal aid; there are wide variations in how
the eligibility testing (means tests and interest of justice or merits test) is done in the Member
States3; and iv) shortcomings in the quality and the effectiveness of legal assistance provided
through legal aid schemes.

For more details on the problems arising from the practical implementation of the European Arrest
Warrant, see the European Added Value Assessment accompanying the European Parliament resolution
of 27 February 2014 with recommendations to the Commission on the review of the European Arrest
Warrant (A7-0039/2014).
The assessment will be shortly available at the following address:
http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=9
9490
2 The Directive on Access to a Lawyer provides a right to dual representation in extradition proceedings
under the EAW (in the executing State and in the issuing State). Since the Directive does not address the
issue of legal aid, it does not provide for a right to legal aid to be assisted by a lawyer in the executing or
issuing Member State. According to the IA, without EU action, there would be no common minimum
standards on the right to legal aid in EAW proceedings (potentially compromising the effectiveness of the
right of access to a lawyer in such proceedings).
3 13 Member States have only a means test, 3 have only a merits test and 12 have both a means and a
merits test. IA, p. 23-24. The share of criminal cases where a suspect or accused is granted legal aid varies
1
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Objectives of the legislative proposal
The general objectives of the proposal are to guarantee for EU citizens an effective high standard
of protection of fundamental procedural rights in criminal proceedings and to enhance mutual
trust, thus facilitating mutual recognition of judgements and judicial decisions in the EU, and
improving judicial cooperation in the EU.
Specific objectives are:

to ensure that suspected and accused persons have access to and are afforded adequate
legal aid throughout criminal proceedings, at a level that ensures an enhanced level of
mutual trust, and

to ensure that the right of access to a lawyer, as provided for by Directive 2013/48/EC on
the Right of Access to a Lawyer, for suspected and accused persons and persons subjected
to EAW proceeding, is made effective through ensuring legal aid.
These specific objectives are further translated into a number of operational objectives.

Range of the options considered
Option 1- Baseline Scenario (‘No policy change’)
Option 1 would involve continuing the current situation. Any expected change would come
from the implementation of the Access to a Lawyer Directive.
Option 2- Low Level of Obligation
This option would include a number of non-statutory measures. It would build the capacity of
the system by earmarking funds under the Justice Programme 2014-2020 to train lawyers in
providing emergency legal defence and ordinary legal aid services. Awareness would be raised
by providing proper information on legal aid to citizens who have to interact with the criminal
justice system, and to practitioners. Information would be available in case of an EAW. Member
States would collect information on the different aspects of the legal aid system, which would
be forwarded to the Commission. The Commission would create an expert group on criminal
legal aid at EU level, who would produce best practices guidelines.
Option 3- Medium Level of Obligation
This option attempts to clarify the case law of the ECtHR by consolidating current international
standards (ECHR and UN). It would be enforced through either a Recommendation (option 3a)
or a Directive (option 3b), a combination of these two sub-options being also possible by providing for
some elements in the binding instrument while providing for others in the non-binding one. Member
States would be required to provide legal aid, in both issuing and executing EAW cases subject
to eligibility testing according to the law in the relevant Member State. Member States would
have to introduce an emergency defence system to ensure access to a lawyer and legal aid
before the first questioning at a police station for all persons deprived of liberty, including
vulnerable suspects, until a formal decision regarding legal aid is taken. A case-by-case
approach, based on objective criteria derived from the ECtHR case law and UN principles and
guidelines, should be adopted to assess the eligibility of a suspect to legal aid. Accreditation of
lawyers, monitoring and training schemes would have to be introduced by the Member States
to ensure quality legal aid.

between 0.1 per cent to 73 per cent in the 27 Member States (except Denmark) with an average at 27 per
cent.
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Option 4 – High level of Obligation
This option would be legally binding and more prescriptive than option 3(b). It would go
beyond the ECHR by providing a harmonised merits and means test. The means test would be
based on a percentage of the average income threshold in each Member State. Emergency legal
aid would be granted to everyone before their first police interview (even if the person is not
deprived of liberty). In the case of an EAW, aid would be granted to anyone deprived of their
liberty without reference to national eligibility criteria. Similar quality measures to those
forming part of option 3 would also be introduced.
Discarded Options
 To set out a common harmonised EU eligibility standard, requiring a cumulative means
and merits test. It was discarded because it could restrict the protection of rights guaranteed
in the Charter as in the Member States operating only one of the two tests access to legal aid
is probably wider than what is required by the ECHR (which provides for a cumulative
means and merits test).
 To set down harmonised levels of remuneration for legal aid practitioners so as to improve
the quality of legally aided services. The Commission feels that it is not possible to assess
what level of remuneration to include, given the disparity in the standard of living,
numbers of defence lawyers, the complexity of and lack of comparability of systems across
the legal systems of the Union, and the level of fees that are charged when lawyers act
privately.
Very unusually, the IA does not indicate a preferred option. It would seem that section 8 of the
IA ‘comparative assessment’ was not completely finished as one can read at the beginning of
that section ’explain why no preferred option’ (IA, p. 48), but no further explanations are
provided in that regard. One can also read ’advice on how the measures could be combined
(also something from 2?)’, suggesting that option 2 could have been combined with one of the
other options but no analysis is included in that respect. Also, there is no analysis of the
expected impacts of a combination of options 3a and 3b, both sub-options being analysed
separately.
The IA explains that ’policy option 3 will contribute moderately to meeting the objective of
strengthening mutual trust, though not to the same extent as option 4. However, the higher
flexibility left to the Member States makes this option considerably more politically feasible to
negotiate, shows more sensitivity to the proportionality of the action, and results in
substantially lower financial burdens than option 4’ (IA, p. 49). ‘Policy option 4 is likely to
contribute most effectively to the objective of EU action [but] is the most prescriptive option and
provides Member States with least amount of flexibility in implementation. It also imposes
more far-reaching obligations on the Member States and as a result, the costs for this option are
considerably higher than the other options. It is the least politically feasible option’ (IA, p. 51).

Scope of the Impact Assessment
All options were assessed for their effectiveness in meeting the policy objectives, their political
feasibility, their impact on fundamental rights, their social impact, their impact on domestic
justice systems, and their costs (rather than any broader economic impact there might be).
By far the greatest attention is given to the financial impact. The IA provides very detailed cost
estimates for options 3 and 4, with clear information about the methodology and figures used
(see Annexes IV and V). It draws on data and information at Member State level in order to
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assess the consequences of each parameter of each option, and indicates the individual Member
States most affected in each case. Comparative tables are provided in the annexes of the
relevant costs of implementing options 3 and 4. However, the explanation of the basis for the
calculation of the estimated costs of option 2 seems incomplete and does not appear to be
backed up with detailed figures in the way that the costs of options 3 and 4 are.
In addition, the analysis focuses on the cost to the States of changing the current systems
providing legal aid, but does not provide an insight into how these changes might affect the
number of lawyers available for legal aid cases, or whether there would be impact on lawyers'
fees.
The expected impact of each option on the fundamental rights of citizens and their social
impacts are considered in a general, qualitative manner.
The IA also does not appear to include sufficient discussion on citizens’ knowledge about their
rights and the need to raise their awareness about their right to legal representation and legal
aid when confronted with the criminal justice system. Awareness-raising is included among the
measures in option 2, but seems not to be included in the other two options.

Subsidiarity / proportionality
Article 82(2)(b) TFEU allows the Union to lay down by means of Directives minimum rules
concerning the rights of individuals in criminal proceedings. Denmark, Ireland and the UK
have derogations from this article in Protocol 21 and 22 TFEU. An EU instrument would apply
to all criminal proceedings, regardless of whether there is a cross-border element ’as ex ante
categorisation of criminal proceedings as cross-border or domestic is impossible’ (IA, p. 29).
The IA argues that minimum standards are needed to foster mutual trust and allow for mutual
recognition of each Member State's legal systems. According to the IA, this measure improves
the rights of European citizens whilst in Member States other than their own. It also proposes
that the currently insufficient enforcement mechanisms of the ECtHR boost the need for pan-EU
standards.
No reasoned opinion was lodged by any national parliament.

Budgetary or public finance implications
This IA foresees an impact on the Union's budget only under option 2. This option would cost
0.45 million euros a year to the EU budget. The bulk of the costs of the other options would fall
to public administrations at national and local level. However, the IA points out that some cost
savings could be achieved by a reduction of delays, challenges of evidence, appeals and retrials.
The Explanatory Memorandum of the proposal indicates that there are no implications for the
EU budget.

Simplification and other regulatory implications
The IA highlights the need for further measures building on the Access to a Lawyer Directive in
order to ensure the proper realisation of the right to legal aid. The Access to a Lawyer Directive
only references the Member States' national legal aid systems but does not allow for a pan-EU
standard. This proposal aims to close this gap, moving towards the completion of the Roadmap.
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Quality of data, research and analysis
The IA contains a high level of well researched data. It draws on a number of recent studies
(2007-2013) from stakeholders, an external study by CSES on the legal aid regimes in the
Member States, reports from the European Committee for the Prevention of Torture and
Inhumane or Degrading Treatment or Punishment, studies carried out by the Commission
Criminal Justice Programme, Eurobarometer and academic studies. These are well signposted
throughout the report, with footnotes often providing additional information. The depth of the
analysis is clear from the extensive knowledge of the legal system of each Member State
demonstrated throughout the IA. Unfortunately, the link to the CSES study has not been
included.
Extensive data is available in the annexes. The statistics relating to each Member State are
clearly laid out in tables, along with brief explanations. Unfortunately, according to the
Commission, very limited data was available when assessing the expected impact of the
proposals and many of the calculations are based on estimations and extrapolations (IA, p. 39).
The costs were given as an indication of an assumed maximum cost. Many Member States
currently do not collect data on the number of proceedings in which insufficient access to a
lawyer is due to denied legal aid or the amount of decisions denying legal aid that have been
appealed and upheld, or reversed in a higher court.

Stakeholder consultation
Stakeholder consultation was carried out in preparation for this IA. In particular the
Commission had regular contact with the European Criminal Bar Association, the Open Society
Justice Initiative, JUSTICE, Fair Trials International, ICCL-JUSTICIA. A series of conferences
was organised on the procedural rights and legal aid in criminal matters. The Commission also
sought the views of the Member States' Ministries of Justice, NGOs in the Member States,
lawyers' associations and legal aid boards. In particular, focus groups consisting of
representatives of the Ministries of Justice, bar associations, judicial staff, and stakeholder
organisations, were held in England & Wales, Germany, Hungary, Spain, Sweden and France.
There was also an online consultation for legal aid providers in the Member States.
The IA states that 'given these different consultations, a formal open public consultation did not
take place' (IA, p. 10).
The information gathered from the stakeholder consultation is well signposted within the
document, in particular their concerns and their preferred options. However there is very little
differentiation between the opinions of the various shareholders. While there is a brief synopsis
of each shareholder's views in the chapter on Procedure and Consultation of Interested Parties,
this is not reflected throughout the text.

Monitoring and evaluation
In setting out the system of monitoring and evaluating the proposal, the Commission considers
a methodology that suits both a Recommendation and a Directive, as the IA does not highlight
a preferred option.
In the case of either a Directive or Recommendation, the Commission would establish an expert
group on criminal legal aid at EU level, which would produce best practice guidelines and
would facilitate the collection of data from Member States.
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The IA refers to plans for the Commission to carry out a study, three to five years into the
application of each instrument of the Roadmap, and sets out the quantitative and qualitative
monitoring indicators that might be used to assess progress with regard to the achievement of
the operational objectives of the proposal.
The monitoring and evaluating plan of the Commission seems ambitious. However, much of it
hinges on data being collected by the Member States (in particular data which were up to now
poorly or not collected) which may be difficult to achieve if only a Recommendation is adopted.
The Commission proposal provides for a reporting requirement for Member States but does not
refer to any obligations for the Commission in this area, or to any suggestion of reports to be
submitted to Parliament and Council.

Commission Impact Assessment Board
The Commission Impact Assessment Board gave a positive review of the IA on 3rd July 2013.
The IA demonstrates an acknowledgement of many of the aspects raised in the IAB's report. An
effort has been made to demonstrate the European Added Value of the proposal and the limited
powers of the ECtHR and the Charter to rectify the problems identified are explained. ECtHR
cases are used to explain the obligations that Member States have under the ECHR.
However, the IA still only provides limited evidence of the existence of a mutual trust problem
across Member States arising precisely from deficient standards on legal aid, most of the mutual
trust examples concerning more general fair trial rights and procedural rights.
The ’links between the related measures to strengthen the procedural rights on criminal
proceedings, how each of them contributes to addressing the identified general problems, and
where this initiatives fits into that context’ have been explained. The IA provides a general
introduction to the Roadmap, and deals thoroughly with the Access to a Lawyer Directive,
however, it does not flesh out comprehensively the role of the other elements in relation to legal
aid. There is very little analysis of Member States that are facing financial difficulty and are not
in a position to invest in their legal aid system. Contrary to the Board’s recommendations, the
IA does not sufficiently assess the proportionality of costs distributed across Member States,
and support mechanisms for Member States to assist them in introducing the necessary
minimum standards have not been looked at. The views of the Member States (and in
particular those that will be most burdened) are still not entirely clear throughout the report.

Coherence between the Commission's legislative proposal and IA
The IA does not provide a preferred option which complicates any comparison between it and
the Commission's Proposal. The Commission has proposed a Directive which provides for
provisional legal aid for suspects or accused persons, as well as those in European Arrest
Warrant proceedings, and a Recommendation on the right to legal aid for suspects or accused
persons in criminal proceedings. The Directive provides legal aid without delay after the
deprivation of liberty and before any questioning. This provision should last until an official
decision has been made on whether the person is entitled to legal aid or not. The
Recommendation aims to foster convergence between Member States regarding the assessment
of eligibility for legal aid, and to encourage Member States to take action to improve the quality
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and effectiveness of legal aid services and administration. These measures would appear to
correspond to a combination of options 3a and 3b.
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Initial appraisal of a European Commission Impact Assessment

Strengthening aspects of the presumption of innocence
and the right to be present at trial in criminal proceedings
Impact Assessment (SWD (2013) 478, SWD (2013) 479 (summary)) for a Commission
Proposal for a Directive on the strengthening of certain aspects of the presumption of innocence
and of the right to be present at trial in criminal proceedings (COM (2013) 821).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal which was transmitted in
November 2013.
In the Council Resolution on a Roadmap for strengthening procedural rights, adopted in
November 20091, the Commission was invited to submit proposals covering a number of
specific measures. Three Directives have since been adopted covering the right to interpretation
and translation, the right to information, and the right of access to a lawyer and the right to
communicate. The proposed measures related to the strengthening of the presumption of
innocence are part of a package which includes two other proposals, one on procedural
safeguards for children suspected or accused in criminal proceedings and a second on the right
to provisional legal aid.
The principle of the presumption of innocence is overarching, representing a fundamental
principle of criminal law and a key element to fair trial. The European Court of Human Rights
(ECtHR) has clearly set out the three key requirements of this principle: (i) public authorities,
including judiciary authorities, must not presume that the accused has committed the offence
he is charged with; (ii) the burden of proof is on the prosecution and any doubt must benefit the
accused; and (iii) the prosecution must inform the suspect or the accused of the case against
him. It is complementary to other procedural rights, such as the right not to incriminate oneself, the right not to co-operate, the right to silence and the right to be released pending trial.
The right to information, and the right to be released pending trial are not covered in the IA, as
initiatives to protect these rights have already been taken (IA, p. 8).
Article 82 of the TFEU states that the principle of mutual recognition of judgements and judicial
decisions should be facilitated by means of minimum rules on procedural rights.

Identification of the issue at stake
The IA argues that there are two general problems that need to be addressed at EU level:
- there is insufficient protection of fundamental rights of suspected and accused persons
as a result of inadequate protection of the principle of presumption of innocence, and
- insufficient mutual trust between Member States hampering the smooth functioning of
mutual recognition of judgments and judicial decisions and judicial cooperation in
criminal matters.
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Concerning the first problem, the IA bases its argumentation on the number of cases at the
European Court of Human Rights (ECtHR) where there has been a violation of presumption of
innocence and points out that 'we are strongly convinced that this is only the "tip of the iceberg"
and that violations of presumption of innocence by EU Member States are significantly higher'
(IA, p. 14). Annex VI, on financial aspects, points out the difficulty in obtaining data on the
extent of the problem Unfortunately, the Commission does not provide any concrete/quantified
data to back up the findings of 'ad hoc conversations with practitioners' which have indicated
that for each of the issues, 'the number of breaches per case can be counted in thousands rather
than hundreds' (IA, p. 71). The IA also describes the causes of the problem (mainly
shortcomings in the national enforcement systems) and the reasons why these shortcomings
cannot be compensated by the ECtHR mechanism.
The IA further explains that, since the focus of the European area of justice in criminal matters is
both on mutual recognition instruments and on safeguarding procedural rights, and a right to a
fair trial plays a vital role in building mutual trust across the EU, the lack of adequate protection
of the presumption of innocence results in both insufficient trust and detriment to the mutual
recognition of judicial decisions. However, this description is mainly made by way of examples
(Annex VII). The Commission’s IA Board pointed out that a clearer explanation of the extent to
which other relevant legal instruments linked to this proposal may address this problem would
have been useful, as well as a better differentiation between circumstances when problems
derive from gaps in Member States' legal frameworks or from deficiencies in practical
application.
The IA does contain a brief description of how the baseline scenario would evolve should no
further action be taken. It argues that essential elements of the principle of presumption of
innocence have not been dealt with by other measures and that the positive impact of such
other measures would not be sufficient.

Objectives of the legislative proposal
The IA presents a hierarchy of objectives. The general objectives of the Commission proposal are
to guarantee for EU citizens an effective high-level standard of protection of fundamental
procedural rights in criminal procedure and to enhance mutual trust, thus facilitating mutual
recognition of judgements and judicial decisions and improving judicial cooperation in the EU.
These general objectives are linked with the problems identified and operational objectives
derive from the specific problems presented in the IA.

Range of the options considered
The Commission examines the potential impact of a limited range of three options, including
the option of retention of the status quo.
Option 1 – Status quo, no further action at EU level.
Option 2 Soft law (non-legislative action). This would include guidance and training in good
practices.

1
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Option 3 - Legislative measures. A directive would set minimum rules on the principle of
presumption of innocence. The directive could either codify ECtHR principles and remedies to
any breach of these principles (Option 3A), or impose higher standards of protection than those
of the ECtHR acquis (Option 3B).
The Commission’s preferred option is a combination of elements from options 2, 3A and 3B. It
is logically explained and it shows very well how each of the four aspects of the presumption of
innocence dealt with by this proposal is covered by certain policy options (IA, p. 46-49).
The options are presented in a balanced, neutral way. The Commission chooses to select
elements of the options which could accomplish the objectives and seem to be proportional to
them. Choosing the right option seems rather difficult because, as the IA points out well, the 28
Member States have very different judicial systems. Some Member States could even argue that
for certain aspects of some of the proposed legislative measures (e.g. non-admissibility to the
court of evidence obtained in breach of the right to remain silent), 'internal consistency of their
judicial systems could be at stake' (IA, p.42), an argument that is challenged by the Commission.

Scope of the Impact Assessment
Each policy option is evaluated based on several criteria: effectiveness in achieving the policy
objective, social impact and fundamental rights, impact on the legal system of Member States
and financial and economic impact. A table (IA, page 50) presents the costs of the preferred
option for each Member State individually. Annex VI is dedicated to detailed calculations used
to assess the financial costs of each policy option, but mentions that sometime 'only anecdotal
evidence is available' (IA, p. 71). In addition, the fundamental rights of the victims of crime
might perhaps have merited some consideration, particularly when presenting Option 3B.
Numerous assumptions are made throughout the IA, most of which are not explained at all. For
example, concerning the burden of proof for the status quo, the reversal of the burden of proof
in some Member States is assumed to lead to a reduction in the cost of prosecution which can be
calculated as being equivalent to the cost of the introduction of Option 3B. In addition, three
scenarios in which it is assumed that 1 in 10,000, 50,000 and 100,000 cases will lead to a retrial
are used, but these figures are not properly explained and appear to be rather arbitrarily
chosen. Furthermore, the figures representing the cost per case seem to be surprising in some
cases: in the Czech Republic, for example, it seems to be much higher than the cost in France,
which is assumed to be almost equal to the cost in Romania. (IA, p.81-82).

Subsidiarity / proportionality
There is a significant variation in the legislation of the Member States on the right to be
presumed innocent and on all its aspects. The IA considers that the objective of this proposal to
promote mutual trust cannot be sufficiently achieved by Member States, therefore action taken
at EU level is necessary in order to establish consistent common mutual standards applicable
throughout the EU.
The proposal is based on Art. 82(2) TFEU, which states that minimum rules concerning the
rights of individuals in criminal procedure may be adopted by means of directives, to facilitate
mutual recognition of judgements and judicial decisions and police and judicial cooperation in
criminal matters having a cross-border dimension.
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The Charter of Fundamental Rights of the European Union contains the European general right
to be presumed innocent. However, the Charter can only be invoked in an individual case when
related to the application of EU law by a Member State. In addition, the ECtHR alone cannot
provide appropriate protection. Furthermore, some aspects of the presumption of innocence
have not been largely considered by the ECtHR and its redress procedure is not satisfactory as it
intervenes only ex post after exhaustion of all internal remedies, and suffers from large backlog
of cases.
The Commission states that its preferred option has been chosen in such a way as not to go
beyond the minimum required in order to achieve the objective at EU level. Other measures
considered, aimed at achieving the objectives, were discarded during the IA process for reasons
of proportionality. The proposal deals only with certain aspects of the presumption of
innocence and is limited to natural persons.
One Reasoned Opinion was submitted by the UK House of Commons.

Budgetary or public finance implications
The IA informs about the implications of every option for each of the Member States' public
finances (Annex VI). The Explanatory Memorandum of the proposal indicates that there are no
implications for the EU budget.

Quality of data, research and analysis
The IA lists the external studies, carried out from 2004 to 2013, on which it is based. It is also
based on knowledge of the legal system of each Member State. It appears to be reasonable and
to be based on sound analysis. The methodology used is explained, detailed data is presented
for almost all Member States, but the assumptions made could have been more clearly
presented. Specific data concerning the extent of the problem is scarce. Furthermore, the
Commission recognises that 'there is limited statistical quantifiable evidence on insufficient
mutual trust between the Member States' (IA, p. 18) and, somewhat surprisingly, that 'Member
States currently do not collect data on the number of proceedings in which insufficient
protection of presumption of innocence is complained about or has led to judicial decisions
being appealed and upheld or reversed by a higher court'. It also states that 'the precise scope of
the human rights problems concerning presumption of innocence is unknown' (IA, p. 27).

Stakeholder consultation
Stakeholders were consulted on several occasions. Some Member States replied to the
consultation related to the Commission's Green Paper on the presumption of innocence.
Apparently independent experts and practitioners took the opportunity to point out 'an erosion
of the principle of the presumption of innocence and to underline, in particular as regards
investigations against non-national or non-residents, that a principle of the "presumption of
guilt" seems to be more and more tolerated in national systems' (IA, p. 10). The Commission
was in contact with stakeholders and benefitted from consultations on other initiatives attached
to the package. A meeting of the Expert Group on EU Criminal Policy took place in January
2013 and another one with Representatives of Ministers of Justice was held in February 2013. In
addition, an on-line survey took place in the framework of the study carried out for the
preparation of the IA and more than 100 responses were received, the findings of which are
included in Annex III of the IA. Finally, numerous studies and publications related to the field
were issued. The IA states that 'given these different consultations, a formal open public
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consultation did not take place' (IA, p. 11). It does not explicitly state which Member States are
opposed to the proposed directive.

Monitoring and evaluation
The IA points out that this legislative instrument (Directive) 'ensures the effective transposition
and implementation', if necessary with the help of the ECJ. As there is a lack of empirical
reliable data, Member States should be encouraged to gather relevant data and indicators are
presented. The Commission proposal provides for a reporting requirement for Member States
but does not refer to any obligations for the Commission in this area, or to any suggestion of
reports to be submitted to Parliament and Council

Commission Impact Assessment Board
The IA Board issued a negative opinion on a draft of the IA on 6 June 2013. A revised draft
report was subsequently submitted on which the Board issued a positive opinion on 31 July
2013. It nevertheless still called for further improvements in a number of respects, notably with
regard to the need for action in relation to mutual trust; further strengthening of the baseline
scenario; a clearer explanation for the rationale for action concerning some aspects of the
presumption of innocence principle; better assessing the effectiveness of the options by clearly
presenting the differences they will make regarding mutual recognition; better explanation of
the assumptions used. Concerning evaluation, changes were made to set out the main
indicators on which success will be measured in line with the objectives.

Coherence between the Commission's legislative proposal and IA
The legislative proposal of the Commission seems to follow the recommendations expressed in
the IA in that all the aspects covered by the preferred combination of options selected as a result
of the impact assessment appear to be reflected in the legislative text.

Conclusions
The Impact Assessment provides a clear presentation of the reasons that action is deemed
necessary, the options considered and the implications of the measures proposed. This initial
appraisal nevertheless identifies a number of issues which might merit further attention. These
include in particular the absence of data available concerning the extent of the problem being
addressed, and the consequent reliance on anecdotal evidence. This raises questions, notably
with regard to benchmarking. Although the Impact Assessment sets out potential indicators for
monitoring the attainment of the policy objectives, the fact that the precise scope of the problem
is unknown means that the extent to which the success of any new measure in the field can be
measured with any accuracy must presumably also be limited. The proposed requirements for
data collection and reporting by Member States, which was an area of weakness identified by
the Impact Assessment itself with regard to the current situation, are therefore likely to be of
particular importance.
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Initial appraisal of a European Commission Impact Assessment

European Small Claims Procedure
Impact Assessment (SWD (2013) 459, SWD (2013) 460 (summary)) for a Commission Proposal for a
Regulation of the European Parliament and of the Council amending Regulation (EC) n°861/2007
establishing a European Small Claims Procedure and Regulation (EC) n° 1896/2006 creating a European
order for payment procedure (COM (2013) 794).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above proposal which was submitted
on 19 November 2013. This impact assessment covers only the modification of the European
Small Claims Procedure (ESCP).
The ESCP, which has been applied in all Member States except Denmark since January 2009, is a
simplified and fast-tracked civil procedure applicable only in cross-border cases for claims up to
2 000 euro. It is an optional procedure, open both to consumers and businesses, which co-exists
with similar national procedures.
The evaluation report on the application of the ESCP ('the evaluation report') showed that,
while the procedure is considered to have facilitated cross-border litigation for small claims in
the EU, it remains under-used compared to the number of potential cases. The benefits of the
European simplified procedure are not exploited to their full potential and access to justice has
not sufficiently improved for some stakeholders, particularly SMEs. In a 2011 Resolution , the
European Parliament called on the Commission to take steps to increase awareness and use
among consumers and businesses of existing legislative instruments such as the ESCP. The
revision of the ESCP Regulation was included in the Commission’s 2013 EU Citizenship report
and European Consumer Agenda as an action to strengthen the rights of Union citizens by
facilitating the settling of their cross-border civil and commercial disputes, and as a means to
improve the enforcement of consumer rights.

Identification of the issue at stake
The IA identifies the following three main problems arising essentially from deficiencies in the
current ESCP Regulation:
Problem 1: Limited scope of the Regulation.
 The 2 000 euro threshold is too low and limits the availability of the procedure in particular
for SMEs. About 30 per cent of the claims of businesses have a value between 2 001 and 10
000 euro (IA, p. 6). As a consequence, these businesses have to litigate through national
small claims procedures, where these are available, or through ordinary civil proceedings,
and thus potentially face disproportionate litigation costs and lengthy proceedings (in
particular in the absence of simplified national procedures1) which can deter them from
pursuing their claims. In addition, the Commission alleges that the current 2 000 euro
According to the IA, all Member States except Austria, Bulgaria, Cyprus, the Czech Republic and Finland
have national small claims procedures in place. Five Member States have a 5 000 euro threshold, three
Member States a 10 000 euro threshold and one Member State, the Netherlands, a 25 000 euro threshold.
IA, p. 15-16.
1
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threshold for the ESCP does not follow the developments observed in several Member
States where the threshold of national simplified procedures was increased – sometimes
significantly - potentially rendering the European procedure obsolete at the expense of
consumers and businesses dealing cross-border (IA, p. 17).


The territorial scope is too narrow as the ESCP only applies to disputes where at least one of
the parties is domiciled or habitually resident in a Member State other than the Member
State of the court or tribunal seized. Disputes which have an important cross-border
element (for example, where the contract is performed in another Member State, or the
place of occurrence of the harmful event is in another Member State, or the enforcement of
the judgement must take place in another Member State), but where both parties are
domiciled in the same Member State, are left outside the scope of the Regulation.
Furthermore, this limitation excludes applications under the ESCP lodged before courts of
EU Member States by or against nationals of third countries, for example complaints by EU
consumers against businesses located in a third country.

Problem 2: Inefficiencies of the ESCP due to high costs and length of the current procedure
in cross-border cases below 2 000 euro, as well as lack of transparency of litigation costs and
availability of practical assistance.
 Inefficiency deriving from the priority given in the ESCP Regulation to the use of a
postal service rather than an electronic service, which would be cheaper and faster1.
According to the Commission, the insufficient use of information and communication
technologies (ICT) is a deterrent to the attractiveness of the ESCP.
 Need to travel (and thus incur additional costs and delays) because of low up-take of
distance means of communication for oral hearings and taking of evidence.
 Disproportionate court fees compared to the value of the claims: court fees which are
higher than 10 per cent of the value of the claim are considered to be disproportionate
and may deter citizens from pursuing legal action (IA, p. 20), in particular in crossborder disputes which are generally more costly than domestic disputes. In some
Member States, court fees are disproportionate, in particular for lower value claims.
 Practical obstacles to the payment of court fees stemming from the unavailability of online payment methods: some Member States require actual physical payment at the
court premises or through a lawyer or by cheque2.
 Unnecessary translation costs for the party seeking enforcement linked to the obligation
to translate the whole of Form D, whereas only section 4.3 of that form (substance of the
judgment) should need to be translated.
 Lack of transparency of information concerning litigation costs and methods of
payment of court fees in ESCP cases which does not enable citizens to make a fully
informed decision whether to litigate a small claim in a cross-border context or not.
 Lack of transparency of information on the availability of practical assistance to citizens:
although Member States are obliged under the Regulation to provide assistance to
citizens in filling out the forms, in practice this assistance is poorly provided3, and there
seems to be little transparency with regard to the actors or organisations that are
responsible for providing such support.
According to the IA, postal costs are estimated to range between 8 and 21 euro per case and resulting
delays are estimated to be between 3 to 9 days for the whole procedure. The Commission claims that as
'the average length of the proceedings is between 3 and 6 months, this constitutes a non-negligible part of
the process'. IA, p. 19.
2 IA, p. 21: for example Greece, Bulgaria, the Netherlands or the United Kingdom.
3 According to the IA, 41% of the Member States have reported that such assistance is not available to
citizens. p. 23.
1
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Problem 3: Limited awareness on the part of the citizens and the courts of the existence and
operation of the procedure.
According to Eurobarometer 395 on European Small Claims Procedure, 86 per cent of citizens
have never heard of the ESCP. As for the courts and judges, a European Consumer Centres
Network (ECC-Net) Survey shows that almost half of the courts have never heard about the
ESCP, while the other half is not fully informed of the details and principles of the procedure
itself (IA, p. 24).
The problem definition would have been more comprehensive if it had included information on
the number of ESCP applications per Member State and in the EU as a whole. As it is, the IA
indicates that the ESCP remains under-used but does not provide any breakdown of its use per Member
State or across the EU. Similarly, it would have been useful to know in which Member States the

European procedure is more used and to analyse the reasons behind this greater up-take. For
example, the evaluation report reveals that only three ESCP applications were lodged in
Bulgaria in 2012 versus 1047 in Spain. Providing corresponding information in the IA could
have shed useful light on eventual best practices of Member States.
In addition, concrete examples of difficulties experienced, or complaints made concerning the
use of the ESCP by citizens or businesses, would have helped illustrate the problems identified
above. Information on the number of citizens and businesses who were discouraged from
pursuing their cross-border claims because of those problems would also have usefully
completed the IA.
Furthermore, given the Commission’s claim that the current threshold of 2 000 euro for the
ESCP risks rendering the procedure obsolete in the light of the increase of the threshold of
national simplified procedures in many Member States, it would have been interesting to obtain
information on the thresholds currently applicable in the Member States in such procedures.
This would make it easier to appreciate where the European threshold stands. Moreover, the
Commission’s assertion that court fees that are disproportionate to the value of the claim 'may
create distortions of competition in the internal market' is insufficiently explained or illustrated.
Finally, the analysis of how the situation would evolve without further EU action (baseline
scenario) is rather brief. In particular, it does not seem to take into consideration either the ecodex pilot project on European E-justice (on the feasibility of a centralised European eapplication system for small claims procedures), or awareness raising actions that might be
undertaken at national level.

Objectives of the legislative proposal
The general objectives of the Commission proposal are i) to improve the functioning of the
internal market by adopting measures in the field of judicial cooperation in civil matters and by
improving the confidence of consumers and businesses in cross-border trade; and ii) to ensure
a high level of consumer protection. These general objectives are translated into a number of
specific and operational objectives corresponding to the problems relating to the scope of the
Regulation (threshold and territorial scope), the costs, length and transparency of the
procedure, and the limited awareness about the system.

Range of the options considered
The IA considers four policy options. Policy options 2 and 4 were discarded at an early stage.
Only option 3 received a detailed assessment.

250

Policy Option 1: status quo (baseline scenario): the Regulation remains unchanged
Policy Option 2: Simplification by repealing the Regulation
Policy Option 3: Revision of the Regulation: three main elements are subject to revision and
several sub-options, including the status quo, are examined for each:


Problem of limited scope of the ESCP:
1. The disproportionate costs for cross-border claims above 2 000 euro could be addressed
by raising the threshold up to 5 000 euro (sub-option 1), 10 000 euro (sub-option 2) or
above 10 000 euro (sub-option 3).
2. The narrow definition of cross-border cases could be addressed by broadening the
scope to cover all cases with a cross-border element.



Inefficiencies of the current ESCP:
1. The inefficiency derived from priority given to postal service over electronic service
could be addressed by placing electronic service on an equal footing in cases where it is
in place in the Member States (sub-option 1) or by obliging all Member States to
introduce electronic service (sub-option 2).
2. To address the need to travel due to low up-take of distance means of communication
for oral hearings and taking of evidence, the Commission proposes that all oral
hearings be organised by distance means of communication, except for the party who
requests to be present at Court.
3. Disproportionate court fees could be addressed by either limiting the level of court fees
to maximum five per cent of the value of the claim, with a possible minimum limit of
no more than 45 euro (sub-option 1), or by limiting the level of court fees to maximum
10 per cent of the value of the claim, with a possible minimum limit of no more than 35
euro (sub-option 2).
4. Regarding practical obstacles to the payment of court fees, the IA proposes either to
ensure the mandatory acceptance of at least bank transfers (sub-option 1) or to ensure
the mandatory acceptance of at least bank transfers and credit/debit card on-line
payment systems (sub-option 2).
5. Unnecessary translations costs in the enforcement stage could be addressed by
removing the obligation of translation of the certificate of judgment for enforcement
6.

(form D)1, except for section 4.3 (substance of the judgement).
The problems of lack of transparency regarding the costs of litigation, the method of
payment of court fees and the availability of assistance in filling in the forms could be
addressed by introducing an obligation on Member States to notify this information to
the Commission.

Policy Option 4: Harmonisation of national small claims procedures (cross-border and
domestic) through a Directive. This option was discarded because harmonising the procedural
laws of the Member States is likely to be highly controversial and because several issues would
still have to be regulated by national law.

1

According to article 21(2) (b) of the ESCP Regulation, at the stage of the enforcement of the judgment, the
party seeking enforcement must produce an original copy of the judgment and of Form D. This form must
be translated by a certified translator into the language of the Member State of enforcement since most
Member States accept enforcement documents only in their official national language.
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The Commission’s preferred option is policy option 3 with the following combination of
sub-options: raise the threshold to 10 000 euro; extend the territorial scope to cover all cases
which are not purely domestic; ensure that electronic service is on an equal footing with postal
service;, introduce an obligation to organise oral hearings by distance means, such as videoconference or tele-conference; limit court fees to 10 per cent of the value of the claim combined
with the possibility to set a fixed minimum fee of no more than 35 euro1; ensure mandatory
acceptance of bank transfers and credit/debit card as means of payment of fees; remove the
obligation to translate form D, except for section 4.3; introduce an obligation for Member States
to notify the Commission of the information on litigation costs, methods of payment of court
fees and practical assistance in filling in the forms.
It is interesting to note that the third problem identified in the IA, relating to the lack of
awareness by citizens and courts about the ESCP and its functioning, is not addressed by any of
the options and is not discussed further in the IA. This is somewhat surprising given that
improving awareness of the existence and operation of the ESCP is one of the declared
objectives pursued by this initiative, and an important element for its success, as recognised by
the Commission in its evaluation report (p. 8).

Scope of the Impact Assessment
All sub-options of option 3 were assessed for their impacts on the costs and length of the
procedure, their implementation costs and administrative burden, their impact on the efficiency
of the courts in dealing with cross-border small claims (including workload) and their impacts
on fundamental rights. The comprehensive policy option 3 and the baseline scenario were then
compared on the basis of their effectiveness in reaching the policy objectives, their
implementation costs, their social and wider economic impacts, their feasibility and their impact
on fundamental rights.
To illustrate the scale of the benefits that would result from the implementation of policy option
3, the IA assumes that, in the Member States that have a national simplified procedure in place
(all Member States except five), 50 per cent of the claims up to 10 000 euro would be pursued
through the ESCP. In the other five Member States, it is assumed that all claims would go under
the ESCP, given that the ESCP is considered cheaper and faster than ordinary procedures. No
explanation is given as to the reasoning behind these assumptions which seem to be rather
optimistic given the limited use of the ESCP until now and the fact that it is not well known to
courts and citizens.
Very precise figures are provided for the costs and benefits/savings of each sub-option. For
example, it is estimated that internet connection as well as tele-conference equipment could be
installed at an average cost of 500 euro per court and that the purchase of a video-conference
system would cost up to around 20 000 euro (IA, p. 36). Also, it is estimated that at least a fixed
cost of around 14 400 euro per territorial authority is necessary for introducing on-line credit
card payment methods for court fees (IA, p. 44). Regarding travelling costs for oral hearings, the
IA indicates that a party could save at least nine hours of travelling time, and 300 to 700 euro on
average, if distance means of communication were used (IA, p. 20 and 35). However, no

The retained option under the supporting external study produced by Deloitte on the 'assessment of the
socio-economic impacts of the policy options for the future of the European Small Claims Regulation' is a
capping of court fees to maximum five per cent of the value of the claim, with a possible minimum limit of
no more than 45 euro.
1
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information is provided within the IA itself on how these estimations of costs and savings were
calculated, making it impossible to assess their reliability and representativeness.
In general, the Member States most affected are identified. The IA includes a table with the
aggregate costs of implementing the revision for nine Member States for which the relevant
data was available (IA, p. 47), again with some information missing.
According to the IA, 'The combined time and cost savings of the individual elements of the
preferred option account for a potential reduction of costs of about 325 to 418 million euro' (IA,
p. 46).

Subsidiarity / proportionality
The proposal is based on Article 81 (2) (a), (c) and (f) TFEU (judicial cooperation in civil matters
having cross-border implications). The IA contains a section on the principle of subsidiarity in
which the need and added value of EU action are explained. However, the analysis is rather
weak for the issues that the IA identifies as being sensitive, i.e. increasing the threshold,
imposing the possibility of payment via distance means and capping the level of court fees. No
proportionality analysis is expressly included, however some proportionality considerations
can be found in the assessment of impacts. Subsidiarity and proportionality considerations were
also behind the rejection of policy option 4.
No reasoned opinion was lodged by any national parliament.

Budgetary or public finance implications
The proposal indicates that the only implications for the EU budget consist of the one-off costs
for the preparation of a report five years after the date of application of the Regulation. Member
States will have to face implementation costs which will vary according to whether or not they
already have distance means of communication and payment in place. Also, the impact on the
Member States of the capping of court fees will vary depending on the current level of court
fees.

SME test
There is no specific SME test in the IA, but SMEs are given explicit consideration in the
document, which focuses, among other things, on the necessity to increase their access to the
ESCP, notably through an increase in the current 2 000 euro threshold. SMEs and consumers are
intended to be major winners of the changes proposed.

Simplification and other regulatory implications
The IA includes a section on the coherence of the proposal with other instruments such as the
Brussels I recast Regulation1, the Directive on consumer alternative dispute resolution2 and the
Directive on certain aspects of mediation in civil and commercial matters3, explaining the
differences and relevance of the proposal in the light of these instruments. The measures
proposed are intended to simplify the ESCP by making it available for more cases, and by
reducing its costs and length.
Regulation (EU) n°1215/2012 (Brussels I recast)
Directive 2013/11.
3 Directive 2008/52/EC.
1
2
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Quality of data, research and analysis
The IA is based to a very large extent on an external study produced by Deloitte on the
'assessment of the socio-economic impacts of the policy options for the future of the European
Small Claims Regulation'. Other sources of information include two Eurobarometer surveys1
one of which aimed to assess citizens’ knowledge, use and experience with the ESCP, and the
other businesses’ use of alternative dispute resolution in the EU1; an ECC-Net Survey on the
European Small Claims Procedure; position papers of UEAPME and BEUC; a web-based
consultation; a detailed questionnaire sent to the Member States on the operation and practical
application of the Regulation to which 20 Member States replied; and finally discussions within
the European Judicial Network.
The IA includes extensive data on Member States’ practices regarding court fees, distance
means of communication and payment etc. A considerable effort was made to quantify the costs
and benefits of the preferred policy option. However the figures in the IA are simply taken from
the Deloitte study and provided without any explanation as to the reasoning and calculations
behind them. Merely referring to the supporting study, without even including it in the
annexes, compromises the reader’s ability to understand and assess the reliability of the
information provided in the IA. The fact that the numbers provided are extremely, if not
surprisingly, precise, would suggest that an explanation should have been provided in the core
text itself.
Also, the IA does not discuss the reasons why courts continue to make limited use of
communication technologies (such as Skype type facilities for oral hearings), even when these
are available (IA, p. 20). The legal certainty issues concerning the use of email or videoconference are not addressed. Moreover, the IA addresses only briefly the impact that the
capping of court fees can have in the Member States where these have the function of financing
the judicial system. Finally, other alternatives to the identified options for the revision of court
fees and for the encouragement of electronic court proceedings are not discussed.

Stakeholder consultation
An on-line public consultation was carried out between March and June 2013 to gather views
on the possible improvements and further simplification of the ESCP. 80 replies were received
from consumer and business associations, judges, lawyers and academics. 66 per cent of
respondents support an extension of the threshold up to 10 000 euro, 63 per cent are in favour of
using electronic means in the course of the procedure, and 71 per cent support the equipment of
courts with video-conferencing or other electronic communication means. Member States’
views were gathered through a questionnaire and discussions in the European Judicial
Network, and Eurobarometer surveys were used to gather citizens’ and businesses’ views.
Diverging stakeholder views are not well reflected in the document. The opinions of the
different categories of stakeholders on the various options, sub-options and their impacts are
not included. The views of lawyers and judges do not seem to be explicitly mentioned in the
document, although the latter, in particular, are clearly key players. Nor does the IA contain a
summary of the replies to the public consultation.

1

Special Eurobarometer 395, European Small Claims Procedure.
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Monitoring and evaluation
The Commission will prepare regular evaluation reports on the application of the Regulation
and will use a number of indicators to evaluate its efficiency and effectiveness, such as the
increase in the number of ESCP applications, the reduction in the overall costs and time of the
procedure per case, the improvement of the transparency of information on court fees and
methods of payment. Given that Member States do not currently systematically collect
statistical data on the application of the ESCP, the revised Regulation will require Member
States to provide information on how the Regulation is applied in practice, notably on the
number of cases brought under the ESCP.

Commission Impact Assessment Board
The Commission’s Impact Assessment Board delivered a positive opinion on the draft IA on 17
July 2013, making a number of recommendations, most of which have been largely taken on
board in the final version. However, some weaknesses still remain with regard to the
subsidiarity and proportionality analysis, the presentation of stakeholders’ views, and the
explanations relating to the costs and benefits calculations.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal appear to correspond, in that all the elements of the preferred
option are reflected in the proposal.

Conclusions
Overall, the IA makes a clear description of the problem, but does not provide enough
supporting evidence at Member State level (number of ESCP cases per Member State, best
practices, specific citizen and businesse complaints regarding length and costs etc). A real effort
has been made to provide quantification of costs and benefits, and very precise figures and data
given, notably regarding Member States’ practices relating to court fees, use of distance means
of communication etc. However, it is unfortunate that the IA does not accompany the figures
with any explanations as to the assumptions and calculations behind them. Moreover, given the
sensitive nature of some of the proposed changes (for example, the capping of court fees, the
mandatory use by courts of distance means of communication or payment via distance means),
a more thorough subsidiarity and proportionality analysis might have been expected and
information about alternative options provided. Finally, it is surprising that the identified
problem of the lack of awareness about the ESCP is not more extensively discussed and does
not appear to be explicitly addressed by the preferred option.

Authors: Alexia Maniaki-Griva
Prepared for the Committee on Legal Affairs (JURI)
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1

Special Eurobarometer 347, Business-to-Business Alternative Dispute Resolution in the EU.
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Initial appraisal of a European Commission Impact Assessment

Review of the Air Quality Policy Framework
Impact Assessment (SWD (2013) 531, SWD (2013) 532 (summary)) on a Communication on a Clean
Air Programme for Europe, a proposal for a Directive regulating air emissions from Medium Combustion
Plants, a proposal for a Directive on the reduction of national emissions of certain atmospheric pollutants,
and a proposal for a Decision on the Amendment to the 1999 Protocol to the 1979 Convention on LongRange Trans boundary Air Pollution (COM (2013) 918; COM (2013) 919; COM (2013) 920; COM
(2013)917)

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above proposals, submitted in
January 2014. A body of air pollution policy has been developed in the EU and internationally
since the 1970s to address the significant environmental, health and economic impacts caused
by air pollution. The main elements of the EU policy are: i) the objective in the EU's sixth
environmental action programme to achieve 'levels of air quality that do not give rise to
significant negative impacts on and risks to human health and the environment'; ii) the 2005
Thematic Strategy on Air Pollution setting interim objectives towards this target, and iii) the
main legislative instruments consisting of the Ambient Air Quality Directives (AAQDs), the
National Emission Ceilings Directive (NECD), and a range of legislation controlling pollution at
source. Although this policy has led to a substantial reduction in emissions, air pollution
remains the number one environmental cause of death in the EU. In 2010, it was responsible for
over 400 000 premature deaths (ten times more than those caused by road traffic accidents).
Total external annual costs of health impacts alone are estimated to be in the range of 330 to 940
billion euros. For ecosystems, the main outstanding problem is eutrophication, which threatens
nearly three quarters of the EU's most valuable ecosystems.

Problem definition
The IA, which incorporates the outcome of the review of the EU Air Quality Policy Framework,
identifies two main problems. Firstly, there are substantial breaches of air quality standards,
with a third of the EU's Air Quality Management Zones exceeding the limit values for
particulate matter (PM10) and a quarter for nitrogen dioxide (NO2). Secondly, even with full
compliance with existing EU legislation, the EU is not on track to achieve its long-term
objective. The IA attributes the non-compliance problems to three main factors. Firstly,
estimated average NOx emissions have slightly increased, despite the tightening of emission
limit values by a factor of 4 for diesel passenger cars from 1993 to 2009. This is described as 'the
single most significant driver of current non-compliance' (Executive Summary, p. 3). Secondly,
domestic solid fuel combustion and concentrated local pollution cause the worst PM
compliance problems. Thirdly, poor coordination between national and local action, and lack of
capacity at regional and local level, has made compliance more difficult and costly. As far as the
problem of the EU not being on track to achieve its long term air quality objective is concerned,
the IA considers that 'all the main sectors' contribute to either the PM or ozone concentrations
and must therefore be addressed (Executive Summary, p. 3). Agriculture in particular is
responsible for 90 per cent of ammonia emissions and is the primary driver of eutrophication.
The trans-boundary share of the problem is high. Whilst the IA considers that compliance for
some emissions in some areas will improve substantially by 2020, it states that 'even with full
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compliance, health impacts will reduce by only around a fifth by 2025, and eutrophication
hardly at all' (Executive Summary p. 4). The IA concludes that the problems identified 'can be
addressed by modification (rather than replacement) of the existing policy framework' and that
'the modifications should take place in a stepwise manner' (IA, p. 145). It considers that in the
short term, the main priority should be 'the full implementation of the existing legislation and
in particular the resolution of the real world emissions issue for light duty diesel vehicles. In the
longer term, the main gaps relate to combustion from small and medium installations, and
ammonia emissions from agriculture' (IA, p. 20).

Objectives of the legislative proposals
The package includes two proposals for directives: one for a completely new set of measures on
the limitation of emissions from medium combustion plants (COM (2013) 919) and one
reviewing and updating the requirements of the existing directive1 on the reduction of national
emissions of certain atmospheric pollutants (COM (2013) 920). The long term strategic objective
is to attain air quality levels that do not give rise to significant negative impacts on human
health and the environment. There are two general objectives which have been formulated on
the basis of assessment of the current EU air quality policy framework and the outstanding
problems and drivers identified during the ex-post evaluation. The first is to ensure compliance
with existing air quality policies, and coherence with international commitments by 2020, and
the second is to achieve substantial further reduction in health and environmental impacts in the
period up to 2030.
Specific objectives, relating mainly to the period up to 2020, are to ensure full implementation of
current legislation and that 'real world emissions' of light duty vehicles are brought in line with
regulatory requirements; to facilitate action on residual local compliance problems; to promote
enhanced policy coordination at Member State at regional/local level; and to incorporate the
Gothenburg Protocol obligations into EU legislation and ratify the Protocol. Further specific
objectives, to achieve substantial further impact reduction in the period up to 2030, are to tap
the pollution reduction potential of contributing sectors; to address background pollution; and
to improve the information base for assessing policy implementation and effectiveness. It is
these longer term specific objectives which are addressed by the two proposals for directives.

Structure of the Impact Assessment
The nature of the two general objectives structures the entire IA, since the options and related
impacts considered are divided into two sets, the first with a view to the 2020 objective (Chapter
5 and Annex 6) and the second to that for 2030 (and beyond) (Chapter 6 and annexes 7-11),
including a detailed analysis of specific objectives and options related to the NECD, which is to
be the main implementing instrument for the policy. A further impact analysis, with its own set
of policy options, for the first additional source control measure identified (medium combustion
plants (MCPs)), is provided in a separate chapter and accompanying annex (Chapter 7 and
Annex 12). Chapter 8 sets out the package of measures supported by the analysis and
summarises the interactions with other policies. This means that there are in effect at least two
impact assessments in one, which complicates any appraisal exercise. The Commission states
that the IA has been organised in such a way as 'to facilitate the reading of a rather complex
analysis' (IA, p. 15). This is not necessarily immediately apparent, although careful reading of
the explanation in the introduction (p. 15) nevertheless provides better understanding of the
rather unorthodox approach. Some aspects of the physical presentation of the document,
1

Directive 2001/81/EC

257

however, such as the numbering of the options, which seems to be linked to the numbers of the
chapters in which they are listed, rather than to any more logical listing system, as well as the
seemingly arbitrary division of the document into four parts, is not particularly helpful.

Range of options considered :
i) For the 2020 objective
The following six options were considered to resolve the compliance problems identified in the
ex post evaluation. (The IA points out that the second public consultation allowed for free-form
responses to identify additional options, but none were proposed):
Option 1: Baseline (no new EU regulatory action)
The baseline scenario, which the IA considers will deliver the reductions required by the
revised Gothenburg Protocol, would mean that there would be no change to the AAQD; the
NECD would be adapted only in so far as necessary to reflect the new EU obligations already
agreed in 2012 under the amended Gothenburg Protocol for the period to 2020; there would be
no new EU source control measures beyond those already in the pipeline; certain implementing
acts that will give effect to already agreed legislation would be adopted as planned, notably the
enabling acts under Regulation (EC) 715/2007 to resolve the 'real world emissions' (RWE) issue
by 2017 at the latest. Action at the Member State level to ensure compliance with existing air
quality standards would continue.
Option 5A: New EU source legislation
This option would entail the introduction of additional EU source control measures beyond
those already in the pipeline and for sectors that have been identified as contributing
significantly to air quality and presenting non-compliance cases. This would mainly focus on
sectors that have been largely unregulated until now, such as small and medium scale
combustion installations and agricultural emissions.
Option 5B: Tightening of National Emission Ceilings
This option comprises a tightening of the NECD beyond the levels agreed under the amended
Gothenburg Protocol. The IA refers to the existence of several possible variants, but these do not
appear to be explained further.
Option 5C: Strengthening of EU support for Member State action through non-legislative
action
This option comprises a broad range of non-legislative measures at EU level to address the
governance deficits identified. Such measures, to be grouped into a European Clean Air
Programme, would include enhanced capacity building for 'local' air quality assessment and
management; fostering enhanced synergies between local and/or national air quality
management and other relevant plans; broadening the toolbox available to national and local
authorities for assessing and managing air pollution and supporting best practice exchange;
fostering enhanced public awareness, participation and support for national and local action on
air pollution. This is the Commission's preferred option as a complement to option 1 (the
baseline).
Option 5D: Promotion of tighter international controls
This option includes additional EU sponsored measures to promote air pollution reductions
outside the EU aimed inter alia at promoting ratification and implementation of the Gothenburg
Protocol in non EU countries and promoting global air quality assessment and management
actions.
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Option 5 E: Amendment of the AAQD
This option would entail relaxing the limit values for PM and NO2 and/or granting a further
extension of the associated attainment dates.
The IA very briefly analyses each of the alternative options to the baseline, but concludes that
'[t]he baseline will ensure broad compliance with air quality standards, if the real world
emissions problem for light-duty diesels is solved by the introduction of Euro 6' (Executive
Summary, p. 5). Any outstanding compliance problems could be addressed through further
Member State action to reduce local air pollution, through restrictions on solid fuel combustion,
with support for fuel-switching, and access restrictions for diesel vehicles to address NO2
pollution. With regard to options 5A, 5B and 5D, it considers that they would not be sufficient
to target the identified non-compliance issues within the (short) target deadline. Given that
compliance is set to improve considerably under the baseline scenario, a weakening or
postponement of the legal obligations under the AAQD (option 5E) is seen as unnecessary and
counter-productive. In any case, it would seem that option 5E clearly goes in the opposite
direction to the others and should logically precede option 5A, if it should have been retained at
all as an option, which is perhaps questionable, given the long-term strategic objective.
ii) For the 2030 objective
The baseline option for the longer term objective is the same as developed for the first one, but
extended to 2030. Five further options were considered with a view to establishing a) new
strategic impact reduction objectives for the period up to 2030; b) associated emission reduction
targets to meet those objectives, and c) EU legislation to reach the objectives and share the
burden of measures at EU level. The options, which in fact refer to specific reduction objectives,
rather than to policy options as such, are numbered 6A to 6E and are based respectively on
achieving a 25, 50, 75, 100 per cent and >100 per cent gap closure for PM 2.5 between the
baseline (0 per cent) and the maximum technically feasible reduction (MTFR) 1 scenario. The
100 per cent goal, represents the result of applying all technically available abatement measures.
The >100 per cent goal corresponds to WHO guideline values, but is not considered to be
achievable by 2030 without structural and technical changes, although it might be possible in a
longer timescale and is examined only ‘indicatively’ in a Maximum Control Effort (MCE)
scenario, on the basis of a target date of 2050 (IA, p. 72). The IA explains that the focus is on PM
health impacts, because these are most damaging, and can be monetised and so easily
compared with costs. But it points out that PM controls also affect the pollutants causing ozone,
eutrophication and acidification, and thus the options will also deliver reductions in those.
The preferred option is 6C (75 per cent gap closure for PM 2.5 impacts). This is considered to
offer optimal cost-benefit advantages in terms of costs relative to the baseline and reductions in
health and environmental impacts, as well as GDP impact and other direct benefits. However,
according to the IA, sensitivity analysis suggests that this option could be further improved by
adding eutrophication and ozone targets of 80 per cent and 46 per cent gap closure respectively,
delivered at an increased compliance cost of one per cent (IA, p. 73), resulting, somewhat
confusingly, in an alternative preferred option 6C*. This is assessed in more detail in Annex 7.

The IA points out that MTFR includes technical measures commercially available in 2012. It is not all
encompassing. As a result, 'it can be regarded as a highly conservative estimate of the scope for impact
reduction' (IA, p. 50, footnote 109).
1
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Consideration is also given to the implications of changing the target year from 2030 to 2025,
and in particular the question of regret measures (i.e. that the earlier date might force the
application of abatement equipment that is retired before its normal lifetime). This could pose a
risk in the UK in particular, but, according to the IA, could be dealt with by 'appropriate
flexibility' (IA, p. 62). The objectives will be implemented by further tightening of the emission
ceilings under the NECD, which, as mentioned above, is the main implementing instrument for
the policy, for the periods 2025 and 2030. The IA is at pains to point out that this instrument
allows Member State to retain full flexibility to define the appropriate source controls (IA, p. 48).
Revising the current NECD is seen as a priority, before any attempt to address the Ambient Air
Quality Directives, although at what point the latter would be addressed is not entirely clear.

Scope of the Impact Assessment
For the 2020 objective, as the IA explains, the economic and social impacts of the baseline
option have been analysed in detail as part of the ex-post review of the air quality policy
framework (see Annexes 4 and 5). The analysis of the remaining options for the 2020 objective is
considerably less extensive, however. The likelihood of new EU source legislation (option 5A)
contributing to improved compliance by 2020 is described as 'at best uncertain' and cost
estimates are considered to be 'too speculative' considering the short lead time (IA, p. 45-46).
Estimates are made for costs arising under options 5B and 5D, but exactly how they are
calculated is not immediately apparent. As far as option 5C is concerned, the IA estimates that
around 100 million euros would be required under the new LIFE regulation in order to cover at
least 30 per cent of the non-compliance zones. Why this particular level of support is chosen,
either in terms of finance, or in terms of percentage of zones covered, is not clear. There is also
reference to use of other EU funds to support specifically targeted measures, but this is not
quantified. The IA points out that 'such supporting actions will not increase the benefits
associated with option 1 [the baseline] but rather help realise them' (IA, p. 46).
The IA warns that the baseline contains a number of assumptions that are subject to
uncertainties, and highlights in particular the specific risk of any failure of the Euro 6 standards
for light duty (diesel) vehicles, which are a key factor in improving NO2 limit value compliance.
Despite this, as well as the very measured and apparently realistic terms used, the IA's
conclusion that all Member States will comply by 2020, albeit with the introduction of support
measures, might nevertheless seem overly optimistic. In particular, it appears to be based on the
assumption that the infringement proceedings currently underway against 17 Member States
for failing to meet PM limit values, and the further action foreseen on NO2 and NOx, will
indeed have the desired effect before the target deadline. This, together with the fact that '6
Member States have so far failed to ratify the current Gothenburg Protocol’ (IA, p. 34), as well as
the nature of the identified drivers of some of the worst compliance problems, seems to suggest
that an even stronger note of caution, with regard to the assumptions made, might well have
been justified.
For the 2030 objective, all options, except the > 100 per cent gap closure option mentioned
above, appear to have been very thoroughly and methodically assessed for their health,
environmental, social, economic, competitiveness and SME impacts. A corresponding costbenefit analysis is then made for each in order to identify the preferred option. The IA then goes
on to examine the instruments to be used to implement that option, again evaluating the impact
in each domain in order to select the preferred approach. This exercise resulted in the
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identification of emission reduction commitments for 'the six most relevant pollutants'1 to be
delivered under the NECD, which is the subject of one of the two proposed directives. The
options and related impacts of setting ceilings for the period 2025-2030 are set out in Chapter 6
and Annex 11.
The main options/sectors considered for additional EU source measures to reinforce emission
reductions, were Medium Combustion Plants (MCPs), agriculture, non-road mobile machinery
and international shipping. It is not entirely clear to the non-expert reader whether these are all
to be seen on the same level, and why MCPs alone were identified for immediate and
individual attention, other than the fact that they are not currently regulated at EU level. Issues
relating to agriculture, which was identified in option 5A, along with MCPs, as one of the
hitherto largely unregulated sources which might be the subject of new EU legislation, are
addressed to some extent in the IA, but extended references to this and other key sectors
identified seem to be largely limited to the annexes. In any case, source control of MCPs is the
preferred policy option and it alone has been subject to specific impact analysis in the context of
this exercise (chapter 7 and Annex 12). It is considered that it would deliver 10 to 20 per cent of
the required reduction of SO2, NOx and PM under the NECD, leaving full flexibility to the
Member States for the remaining reductions.
Medium Combustion Plants (MCPs)
There is currently no EU legislation specifically addressing air emissions of polluting substances
from MCPs. The IA explains that increased biomass burning in small and medium combustion
installations is already causing a worsening of PM emissions, and the trend could worsen if
biomass uptake is promoted by climate and energy policies (IA, p. 27). The impacts have been
assessed separately for each of the three groups of capacity classes of MCPs. Two aspects were
considered in designing the policy options: i) the emission level, and ii) the approach by which
plants would be regulated, in particular whether or not a permit would be required. With
regard to emission level options, six options were examined:
Option 1: no EU action
This option assumes continuation of current policy measures at Member State level and no
further measures for controlling emissions of SO2, NOx or PM from combustion plants <50MW
in the EU.
Option 7A: 'most stringent MS'
EU wide emission limit values for SO2, NOx and PM are set for all combustion plants (new and
existing) at the level of the most stringent legislation currently applied in Member States for
existing plants.
Option 7B 'LCP' (Large Combustion Plants)
EU wide emission limits values for SO2, NOx and PM are set for all combustion plants in line
with the general applicable emission limit values in the Industrial Emissions Directive (IED) for
existing large combustion plants 50-100 MW.
Option 7C 'primary NOx'
A variant of option 7B with the same emission limit values for SO2 and PM, but for NOx the
limit values would require uptake only of combustion modifications (primary measures) and
not secondary (end of pipe) measures.

1

COM(2013)920, explanatory memorandum, p. 2.
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Option 7D 'Gothenburg'
A variant of option 7C, differentiating between new and existing plants, ensuring alignment
with the Gothenburg Protocol provisions, incorporating a number of cost mitigation measures.
This is the Commission's preferred option.
Option 7E 'SULES'
A variant of option 7D, where emission limit values for new plants are set at the level of the
most stringent emission limit values applied by Member States.
A further set of regulatory options are also examined:
Option R1: integrated permit, similar to the IED regime (covering not only air but also water,
soil waste...);
Option R2: permit, but only for emissions to air of SO2, NOx and PM;
Option R3: registration on the basis of notification (no permit). This is the preferred regulatory
option;
Option R4: General Binding Rules without permit, notification or registration.

Subsidiarity / proportionality
The legislative proposals are based on Article 192(1) TFEU. The IA considers that the objectives
cannot be sufficiently achieved by the Member States alone, in particular due to the transboundary nature of air pollution and also due to the fact that many of the sources which require
regulating are subject to the rules on the functioning of the internal market. It is nevertheless
very open in recognising that ‘[a]ction at EU level is not strictly necessary to regulate the
remaining (non-product) sources, which can in principle be regulated at Member State level’.
However, it goes on to explain that ‘[e]valuation of the emission reductions achieved under the
NECD [has shown] that best compliance was achieved where a substantial proportion of
emissions was regulated by EU source legislation’ (IA, p. 36). It also considers that the costeffective combination of reductions across the EU can only be coordinated at EU level. It should
also be noted, in the context of the NECD, that particularly emphasis is placed on the flexibility
allowed to Member States in defining the appropriate source controls required in order to meet
the required reductions, notably with regard to the agricultural sector. No Reasoned Opinions
have been received from national parliaments. The deadline was 17 February 2014.

Budgetary or public finance implications
The IA considers that the preferred option for 2020 entails no additional EU expenditure over
the baseline, except for the costs of supporting measures for national action (around 100 million
euros from the LIFE programme). It considers that Member States' costs will depend on local
circumstances and can be covered in part by improved uptake of structural funds. There does
not appear to be any quantified indication of costs per Member State.
Meeting the preferred policy objectives for 2025-2030 implies annual compliance costs of 4.8
billion euro (including investment, operating, maintenance and administrative costs, also
including MCP). The resulting GDP impact is said to be neutral, once increased productivity is
taken into account, and turns to positive considering other related benefits. Administrative costs
associated with amending the NECD include a one-off 6.9 million euro and 2.5 million euro
annual cost. All of the figures quoted here are taken from the Executive Summary Sheet, p. 13.
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According to the IA, ‘[a]n EU level pollution levy was not considered a realistic instrument to
deliver the EU-wide pollution reduction objectives’ (IA, p. 70), but there does not appear to be
any explanation within the IA report itself as to how this conclusion was reached. Taxation is
nevertheless considered a potentially useful policy instrument at Member State level.

SME test / Competitiveness
The IA devotes considerable attention to the SME and competitiveness considerations to be
taken into account in the context of the proposed measures. In the context of the 2020 targets, it
recognises that ‘[l]ocal emitters affected by measures taken at national level to reduce diesel and
domestic combustion emissions…will inevitably include some SMEs as users of light duty
diesel vehicles’ (IA, p. 81), but does not seem to provide any indication as to how this impact
might be alleviated, if at all. As far as meeting the longer term objectives is concerned, it
acknowledges that some parts of some sectors, notably refineries, chemicals, iron and steel and
agriculture, 'will have difficulty in passing costs through', with the most significantly affected
sectors being agriculture and petroleum refining. However, it considers that 'in all cases...the
additional resources committed....would be below or in the order of the one per cent threshold
of Gross Value Added, indicating headroom to absorb the additional costs' (IA, p. 72). With
regard to the NH3 ceiling for agriculture under the NECD, the IA considers that the required
reductions can be achieved by targeting measures on larger installations covering most of the
sector capacity. It goes on to suggest that residual impacts on small farms can be dealt with by
Member States 'by exempting the smaller farms (cattle and pig farms below the 15 Livestock
Units threshold) and larger thresholds for poultry, and by earmarking appropriate resources
under the Rural Development Fund' (IA, p. 72). It is not clear if this flexibility is to be explicitly
covered in the proposed legislation, or left purely to Member States' discretion (which
ultimately might be assumed to have potential implications for competition within the internal
market). In any case, the apparently extremely low threshold mentioned for cattle and pig
farms, for example, might suggest that a large number of relatively small farms would
presumably fall under the requirements. This might deserve further examination.
At one point, the IA states that 'impacts on SMEs are considered significant only for measures in
medium combustion plants (MCP)' (IA, p. 72), although later, it recognises that ‘most SME
impacts are concentrated in MCP and agriculture’ (IA, p. 81). It does not, however, seem to
suggest possible mitigation measures for agriculture in the way that it does for MCPs, of which
75 per cent are assumed to be operated within SMEs (IA, p. 78). The IA concludes that the
impact on SMEs can vary between 0.1 to 21.07 per cent of gross operating surplus (GOS),
depending on the option chosen. In addition to the general approach of designing options with
a limited administrative impact, it refers to consideration of a series of mitigation measures to
further alleviate the economic burden on SMEs and to limit impacts on internal EU competition
and competitiveness (IA, p. 78). The preferred light regulatory approach for MCPs (options 7D
and R3), is said already to include some such measures (e.g. registration as opposed to
licensing) and is calculated to amount to a cost per plant equivalent to 0.1 to 2.4 per cent of
GOS.

Simplification and other regulatory implications
It is clear that targets for air quality can only be achieved through a multi-level approach,
covering a wide variety of sectors and activities. There are therefore numerous cross-references
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throughout the IA to links with other policy areas and with individual pieces of existing
legislation and the activities of specific sectors, including agriculture, international shipping and
non-road mobile machinery. The link between the various elements making up the bodies of EU
climate and energy policy and air quality policy respectively, are clearly crucial. The Industrial
Emissions Directive (IED) and the Fertilizers Regulation are cited as particular examples of
legislation under or due for review, which will be of direct relevance to the achievement of the
revised air quality targets.

Quality of data, research and analysis
The assessments made appear reasonable and to be based on very sound research, including
several targeted studies prepared by external agencies, outside experts and scientists, and
extremely thorough analysis. The methodology used1 is clearly presented and the logical
reasoning behind it convincingly explained. While explaining that there is stronger emphasis
than in the past on economic analysis, in particular a more central role for monetised benefits
and costs in the comparison of options, the IA claims that it has sought to remain broad enough
to encompass also those for which a strict monetisation approach is not appropriate. According
to the IA, ‘one of the key issues raised by stakeholders was how to handle uncertainties in the
analytical assumptions’ (IA, p. 66). Sensitivity analysis has therefore been used to further finetune the objectives and measures selected and to test the robustness of assumptions made. The
analysis which has been carried out to determine the level of gap closure to be achieved in the
2030 objectives, for example, has been further refined to the point that it has been able to
identify the precise point at which costs and benefits would balance as being at 76.2 per cent
gap closure (IA, p. 73, footnote 144). The extent to which the policy objectives could be achieved
on the basis of alternative future scenarios has also been examined, notably with regard to the
fixing of 2025 as target year for the revised air policy.

Stakeholder consultation
The IA consistently refers to stakeholders and their views throughout the IA, in most cases
providing detailed information on the proportion of stakeholders in favour of one or other
option. One exception to this detailed presentation concerns views on the inclusion of national
methane ceilings in the NECD where the information provided in the body of the text is a little
less precise. On the one hand, it refers to 'several stakeholders' having suggested their inclusion,
and, on the other, to 'respondents...from the agricultural sector', having expressed concern at
their inclusion, while 'some' governmental bodies were in favour and 'some others' against (IA,
pp. 65-66). In the preparation of the review and the IA as a whole, five stakeholder meetings
were held between June 2011 and April 2013, as well as two public consultations. Annex 2 sets
out in detail the extensive expertise and analysis used to develop the impact assessment, the
consultation of interested parties and the feedback received. Full details of the use of expertise
and consultation of interested parties appear at Annex 2.

GAINS (Greenhouse Gas and Air Pollution Interaction and Synergies) model, complemented by an
analysis of non-technical measures and of a detailed, specific sectorial analysis to assess the impacts of
regulating MCP).
1
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Monitoring and evaluation
The IA presents a detailed description of existing monitoring and evaluation procedures and
those to be put in place to track progress on the objectives. The implementation of the revised
Thematic Strategy on Air Pollution will be evaluated every five years by the Commission,
reporting for the first time not later than 2020. This would be the point when the tightening of
the air quality standards under the Ambient Air Quality Directive might be considered. The
implementation of the new NECD will also be evaluated every five years and for the first time
not later than 2020. The very specific targets identified in the context of the preferred options,
both with regard to reduction of individual emissions and of health and environmental impacts,
should provide precise and objective indicators for use in ex post evaluation.

Commission Impact Assessment Board
The initial opinion of the Board, issued in July 2013, was negative and called for the report to be
significantly improved on a number of important points. A revised version was subsequently
approved by the Board in August 2013, although a number of aspects were felt to require
further work. In particular, the Board considered that there should be a clearer analytical
distinction between problems relating to the implementation of the current framework and the
presumed need to revise long term policy objectives. In particular, it called for a more
comprehensive explanation of why diesel emissions remain high; why small scale combustion
and geographical conditions could not be adequately addressed by the current system or other
on-going initiatives; why tackling agricultural ammonia emissions has been so difficult to date;
and why the current interplay of national, regional and local implementation regimes leads to
lower compliance at higher compliance costs. It also asked for a critical discussion of which of
the remaining gaps require EU intervention and which can be dealt with by Member State
measures. Finally, the report called for more quantitative detail of the costs and benefits of the
different options, especially for the short run period up to 2020, and for an improvement in the
coherence of the information distributed between the annexes and the main text. Not all of these
points appear to have been entirely addressed in the final version of the report, notably with
regard to the quantitative analysis of the 2020 options and the distribution of information
within the text.

Coherence between the Commission's legislative proposals and IA
The two proposals for directives, covering respectively the reduction of national emissions of
certain atmospheric pollutants, and the limitation of emissions of certain pollutants from
medium combustion plants, appear to follow the recommendations expressed in the IA. The
NECD proposal nevertheless represents a compromise in that is based on a 70 per cent PM
health gap closure objective by 2030, as opposed to the more ambitious 75 per cent target
foreseen in the preferred option.

Conclusions
It is difficult to do full justice in an initial appraisal of this type to such an extensive, dense and
complex impact assessment report. The overall impression is one of an extremely thorough,
methodical and painstaking analysis, which nevertheless remains cautious and realistic with
regard to the completeness of the assessments, the scope for further work and the certainty of
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the conclusions drawn. The door is explicitly left open for further impact analysis in some
specific areas, notably with regard to measures in the agricultural sector (beyond the ammonia
ceilings in the NECD), international shipping (NOx), and with regard to the cost-effectiveness
of further reductions in SO2 emissions (IA p. 70). Finally, despite the very evident efforts that
have been made in order to test the robustness of the assumptions made, to apply sensitivity
analysis to the scenarios identified and to fine-tune the conclusions to ensure optimal costbenefit balance, the IA itself acknowledges that '[t]he analysis remains subject to uncertainties
and analytical constraints that upon further consideration may broaden the range within which
sound policy decisions could be taken' (IA, p. 74). This would seem to suggest a clear
recognition of room for manoeuvre – in either direction - during the legislative process.
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Initial appraisal of a European Commission Impact Assessment

Cloning of animals
Impact Assessment (SWD (2013) 519, SWD (2013) 520 (summary)) for i) a Commission proposal for a
directive of the European Parliament and of the Council on the cloning of animals of the bovine, porcine,
ovine, caprine and equine species kept and reproduced for farming purposes, and ii) a proposal for a
Council Directive on the placing on the market of food from animal clones (COM (2013) 892 and COM
(2013) 893).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above proposals, adopted on 18
December 2013.
Under the current legislative framework, food from clones falls under the scope of the Novel
Food Regulation ((EC) N° 258/97) and is thus subject to pre-market approval based on a food
safety risk assessment1. In 2008, the Commission presented a proposal to streamline the
approval process. During the legislative procedure, lawmakers sought to amend the proposal to
introduce specific rules on cloning. In particular, Parliament requested a ban on the technique,
on meat and dairy products of clones and of their offspring as well as on their reproductive
material, and then, in second reading, a total ban of any food from clones and their
descendants2. No agreement was reached on the scope and features of any of the issues linked
to cloning and the proposal therefore fell in Conciliation in March 2011. As a result, the
Commission was asked to prepare a legislative proposal on all aspects of cloning for food
production, based on a detailed impact assessment and, subsequently, ‘to produce a dedicated
policy on cloning...to clarify and address all different aspects related to cloning going beyond
the food aspects’ (IA, p. 15). The IA deals not only with the placing on the market of foods from
animal clones, but also the cloning technique used for farming purposes, animal welfare, ethical
matters and divergent national rules. It does not however cover animal cloning used in the
pharmaceutical industry, research, or for keeping diversity of species (IA, Annex 5, p. 109). On
the basis of the IA, the Commission has prepared two separate proposals: one on the cloning of
animals for farming purposes, and the other on the placing on the market of food from clones.3
In parallel, the Commission has prepared a new, separate proposal to amend the Novel Food
Regulation, based on the original IA from 2008, but without any reference to cloning. This is
under consideration in the Environment Committee.

Legal basis
It should be noted that the two proposals related to cloning have different legal bases.
COM(2013) 892 on the cloning of animals kept and reproduced for farming purposes is based
on Article 43 TFEU (agriculture), and is therefore subject to the codecision procedure.
According to the IA, no application has ever been submitted to market food produced by means of the
cloning technique (Annex VI, p. 135).
2 More recently, in the context of the discussions on electronic identification of bovine, Parliament called
for mandatory labelling of fresh meat of offspring of clones pending the presentation by the Commission
of the specific proposal on cloning.
3 A detailed overview can be seen on the EC webpage on novel foods.
1
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COM(2013) 893 on the placing on the market of food from animal clones, on the other hand, is
based on Article 352 TFEU, and is therefore subject to the consent procedure. The choice of legal
base is not addressed in the IA but might merit further attention.

Problem definition
The IA identifies animal welfare as one of the main concerns behind the proposal, and the
Commission has asked the European Food Safety Authority (EFSA) to provide an opinion in
this matter. Based on an opinion of EFSA of 2008, as well as its subsequent statements until
2012, the IA provides a detailed description of the main animal welfare concern which is the
suffering caused to animals by application of the cloning technique, especially to surrogate
dams and clones of bovine and porcine species. Regarding ovine, caprine, and equine species, it
says that there is not enough data to assess their welfare aspects. Regarding offspring and
descendants of clones, EFSA concluded in its opinion that they are not affected by animal health
or welfare problems (IA, p. 12).
Another underlying challenge to be addressed by the proposal is concerns of EU citizens
regarding food safety, ethical matters of cloning, as well as consumer information on food labels. With
regard to food safety, the IA stresses that EFSA has 'concluded that there is no indication of any
difference for food safety for meat and milk of clones and their progeny compared with those of
conventionally bred animals' (IA Executive Summary p. 2).
Lastly, the IA mentions risk of diverging national rules (for example, Denmark has forbidden
animal cloning on its territory), which may lead to market distortions such as an uneven
playing field for farmers among the EU countries (IA, p. 24).

Objectives of the legislative proposals
According to the IA, the general objectives of the EU initiative are to address concerns on
cloning for farming purposes; to ensure uniform conditions for farmers in the EU; and to
protect consumer interests as regards food from cloned animals.
The specific objectives are threefold:
1. to ensure uniform production conditions for farmers in the EU, while protecting the
health and welfare of animals;
2. to protect consumer interests regarding food from cloned animals;
3. to guarantee competitiveness of farmers, breeders and food businesses in the EU.
The distinction between the general and the specific objectives lacks clarity. The specific
objectives appear to repeat the general objective without going into further detail, other than to
add a reference to animal welfare which might have been expected to have been considered a
general aim.

Range of options considered
There are five discarded options described in Chapter 4.2. of the IA (p. 27). The main reasons for
discarding them are legal feasibility (EU primary and secondary acts, WTO) and technical
limitations.
The Commission has presented four policy options in the IA:
i.

Policy option 1 - Baseline scenario – no policy change;
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ii.

Policy option 2 - Pre-market approval of food from clones, from offspring and
descendants;

iii.

Policy option 3 - Labelling of food from clones, offspring and descendants, which
includes five sub-options:
Sub-option 1: labelling of food from clones,
Sub-option 2: labelling of food from offspring,
Sub-option 3: labelling of food from descendants,
Sub-option 4: voluntary labelling, and
Sub-option 5: mandatory labelling;

iv.

Policy option 4 - Temporary suspension of the technique and of imports of live clones,
their reproductive material and food from them. (IA, p. 24-26).

Under Option 1, ‘food from clones would remain within the scope of the Novel Food Regulation
and subject to a pre-market approval (PMA) based on a food safety assessment’ (IA, p. 28). Food
business operators ‘need to submit an authorisation application to the Member State's authority to
perform a scientific risk assessment and pay fees for this’ (IA, p. 29). ‘Food from offspring and
from descendants would continue to be marketed without any distinction as to the animals it is
obtained from.’ (IA, p. 29) It would be thus impossible for the consumers to know if the food
product is derived from offspring or descendants of cloned animals. Regarding the use of the
cloning technique, Directive 98/58/EC on animal welfare continues to apply.
Under Option 2, food business operators would apply for market authorisation (for food
derived from clones, descendants, and offspring) directly to the Commission, who would then
consult EFSA. Such a centralised procedure was already foreseen in the 2008 Novel Food
proposal (IA, p. 32). However, the Commission also points out, that the food from offspring and
descendants is not covered by Novel Food Regulation (EC) Nº 258/97, because offspring and
descendants are bred conventionally (Annex VI, p. 134). ‘The implementation of this option
implies that in the absence of authorisation, the food could no longer be put on the EU market.’
(IA, p. 32) This option is supported by the European consumer association (BEUC).
The scope of Option 3 covers labelling of food from clones, offspring, and descendants, and its
modalities: voluntary or obligatory. Labelling of food would take into account consumer
interests, which are very well documented throughout the IA. In case of mandatory labelling,
costs will be borne by the food business operators (FBOs). In case of voluntary labelling, it could
interest FBOs as it would represent and added value for selling their products. (IA, p. 35)
Option 4 provides a temporary suspension of the cloning technique in the EU. Consequently,
the risk of diverging national rules for animal welfare would be avoided, while improving legal
certainty and clarity. (IA, p. 43) The IA stresses that imports of live clones and their
reproductive material would also need to be suspended, but the option would nevertheless
address consumer concerns on food from animal clones (IA, p. 43). Annex XI provides an
analysis of impacts on trade in case of suspension of the cloning technique, and says that
‘imports of reproductive materials of clones would continue to take place without restrictions’
(p. 188). This appears contradictory to the above, and might require further clarification.
The IA gives a slightly misleading impression that ‘none of the options would on their own
enable to attain the objectives', stating that '[n]o preferred option is thus proposed at this stage.’
(IA, p. 5). However, the Executive Summary clearly states that 'option 4, (excluding the
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suspension of import of reproductive material) is best suited to address the objectives'
(Executive Summary, p. 6).

Scope of the Impact Assessment
The IA assesses the economic and social impacts (prices of food, employment), as well as
impacts on consumer protection, and animal welfare of the four policy options. A table in
Annex XIII provides a comparison of the impacts of the four policy options. According to the
IA, consumer interests seem to be winning in all four of them, whereas options 2, 3, and 4
appear not to be in the economic interest of the food business operators (extra costs for labelling
for both EU and third country producers). However, this assertion seems to contradict data
presented elsewhere in the IA referring to economic benefits (for example, of voluntary
labelling).
The economic impacts analysed include costs incurred to the food business operators, and the
IA gives precise figures for these costs. A fee of an application for an authorisation under the no
policy change option ranges from EUR 830-25 000. In cases where toxicological tests are
required, the cost of filing an application under the Novel Food Regulation has been estimated
to be up to EUR 400 000 (IA, p. 29). The additional costs for food business operators linked to
the traceability of food from clones would be not significant, for example, EUR 2000-4000 for a
small label change, and EUR 7000-9000 for a full redesign of label, yet most companies
redesigning their labels every three years as normal business practice (IA, p. 30). The economic
impact on production costs for breeders, farmers, and on trade with third countries is
considered non-significant due to the very limited cloning activity in the EU (IA, p. 30).
Policy option 2 ‘entails additional [economic] impacts: the offspring and descendants of one
single animal increases exponentially by thousands of animals per generation (see Annex XIII
paragraph 2)’ (IA, p. 33). The costs for filing the application are the same as in policy option 1,
‘except for the fees paid at national level which will no longer exist’ (IA, p. 33). It has to be
noted that ‘In the case of a generic authorisation, a single FBO would bear the costs of
application for a given food while all other operators would benefit from this authorisation.’
(IA, p. 33). The additional costs for FBOs would be constituted by the requirement of
traceability of food, as well as by identification and registration of clones, of offspring and
descendants (and of their reproductive material) (IA, p. 33). The IA indicates that the costs are
discussed in more detail under policy option 3 below; however, it would be more readerfriendly to provide the calculations of these costs when they are first mentioned, i.e., under the
economic impacts of policy option 2.
Under policy option 3, ‘depending on the sub-option chosen, costs can vary substantially’ (IA,
p. 35). As regards sub-options 2 and 3, the IA includes a table of traceability costs for offspring
and descendants and their reproductive material, showing that costs for EU farmers, importers,
and breeders would be marginal. Regarding traceability of food, the IA provides a table of costs
for food business operators; however, the assessment is incomplete, as some impacts are
unquantifiable (compliance costs). The industry representatives are against labelling of food
from offspring and descendants, and they warn about the risk of trade disruption (IA, p. 39).
The IA explains that policy option 4 (temporary suspension of the cloning technique) would not
affect cloned animals and food from them, however, their reproductive material would be
affected significantly (IA, p. 44). The IA nevertheless admits that it is difficult to assess the
impact of such a suspension among various Member States (IA, p. 44). Industry representatives
stress the need to continue to have access to genetic material (IA, p. 44).
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Regarding impacts on employment, the IA states that due to unavailability of data, it is not
possible to quantify the effect on employment for all four options. The IA does not include a
cost-benefit analysis; however, it provides assessment of costs for businesses. The IA mentions
that regarding food prices the impact is expected to be low, but it is not possible to quantify it
(IA, p. 31).
The impacts on consumer protection are likely to be positive in case of all policy options. In case
labelling is requested upon authorisation, consumers would be able to make more informed
choices (however, under the no change scenario, information of food from offspring and
descendants of clones would not be provided on the labels) (IA, p. 31). Regarding option 2,
consumers can be sure that their food is safe, but they cannot necessarily identify which food
stems from the clones, their offspring or descendants (IA, p. 34). The strongest option in terms
of consumer protection would be mandatory labelling (policy option 3, sub-option 5). Unlike
the industry representatives, consumer organisations, animal welfare associations and
individuals are in favour of a traceability system of reproductive material from clones, and of
labelling of food from offspring and descendants (IA, p. 39). Sub-options 1 to 3 under option 3
are only targeted at one type of food within each sub-option (for example, either at food from
clones, or from offspring, or from descendants), thus the added value of these sub-options seem
to be doubtful from the consumer perspective.

Subsidiarity / proportionality
The IA explains, that EU action is needed in the area of animal cloning, because ‘live animals,
their reproductive materials and derived food can be freely traded in the internal market’ (IA, p.
24). The Union action in the area of animal welfare requirements is stipulated in Article 13
TFEU.
No national parliament has issued a reasoned opinion raising problems in respect of
subsidiarity on the proposal for a directive on the cloning of animals kept and reproduced for
farming purposes. The UK House of Commons has, however, issued a reasoned opinion
concerning the proposal for a Council Directive on the placing on the market of food from
animal clones. According to the IA, during the Conciliation procedure, ‘Member States
expressed their willingness to see specific measures on cloning at the EU level’ (IA, p. 14).

Budgetary or public finance implications
Regarding implications on the EU budget or other EU or Member State public finance, the IA
states that, under policy option 2, there would be additional ‘cost to be borne by the EU budget
to cover the costs involved in processing applications (estimated at 83 000 € per application) for
Novel Food’ (IA, p. 33).

SME test / Competitiveness
Annex X of the IA provides an SME test. It gives a good overview of the structure of breeding
companies across the EU, indicating that most companies involved in the breeding business are
actually SMEs. Additionally, impacts on SMEs are briefly analysed under each policy option.
Under policy option 2 and policy option 3, SME profit margins would be affected, and thus
their ‘growth, in particular as they do not benefit from efficient production systems and/or
economies of scale enjoyed by larger firms. Traceability of food could present particular
challenges for micro and small enterprises.’ (IA, p. 33). At the same time, the IA is categorical
regarding any exemptions or lighter regimes for SMEs and micro-enterprises in the light of food
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safety and public health, saying that these principles should not be compromised (IA, p. 186,
Annex X).

Simplification and other regulatory implications
The IA in Chapter 2.6. describes in detail the existing regulatory framework regarding animal
welfare, novel foods, identification of animals and reproductive material for traceability,
traceability of food from animals, and zootechnics and voluntary guidelines (IA, p. 16-18).
Chapter 3.3. (p. 25) lists more general EU policies and horizontal objectives which are in
coherence with the objectives of the new proposal. Animal welfare is currently protected by
Directive 98/58/EC on the protection of animals kept for farming purposes (IA, p. 8). It does
not refer explicitly to cloning, but ensures a basis for Member States to act should unnecessary
pain and suffering be caused to animals.
The current 1997 Novel Food Regulation ‘covers, to date, the food derived from cloned animals,
which are subject to pre-market approval and a risk assessment by a national competent
authority’ (IA, p. 16). As mentioned above, having decided to treat cloning issues in separate
proposals which are the subject of this IA, the Commission has prepared a third proposal (COM
(2013) 894) covering the remaining aspects of the existing novel food regulation.

Relations with third countries
EU animal breeders are in competition with animal breeders in third countries. An important
aspect is also the import of reproductive material from third countries. ‘The EU imports live
animals, reproductive material and animal products, in many cases from one or more of the
five countries (USA, Canada, Argentina, Brazil, Australia) where commercial cloning is taking
place. The extent to which these imports are related to clones, to the reproductive material of
clones or their progeny is presently unknown as there is no requirement (neither under EU law;
nor in third countries) to identify them as such.’ (IA, p. 22)
Apart from food from clones, which needs to be identified, no other impact on third countries is
expected under policy option 1: they would continue to be able to export live animals (clones
and progeny), their reproductive material and their food. (IA, p. 31)
Under policy option 2, ‘EU importers need to have the guarantee that either (i) imported food
does not derive from offspring or descendants, or (ii) imported food has been approved.’ (IA,
p. 34) ‘Imports could be reduced or halted because third countries would be unwilling or
unable to meet the requirements of EU legislation. This would have an impact on EU imports of
meat, milk and other food products accounting today for around 1.7 billion € for beef, 1 billion
€ for sheep and goat meat and 722 million € for milk products, and could lead to major trade
disruptions.’ (IA, p. 34)
Regarding policy option 3, no third country has expressed any readiness to put in place the
identification and traceability system of food from offspring of clones, as it would require high
adaptation costs (IA, p. 41). Thus, sub-option 3.2 and 3.3. would create major trade disruption
between the EU and the third countries (IA, p. 41).
Regarding policy option 4, third countries would not be allowed to export live clones, their food
and their reproductive material to the EU. Regarding suspension of imports of food from
clones, ‘it is unlikely that third country trading partners would from now on export food from
clones to the EU in the future’, because clones are not reared for food, but for reproductive
purposes (IA, p. 45).
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Quality of data, research and analysis
The Commission has based its IA on a wide and thorough study by an external company, ICFGHK, entitled ‘Impact in the EU and third countries of EU measures on animal cloning for food
production’. The problem definition would benefit from further clarification and refinement,
thus adding to the overall coherence of the policy options offered and impacts analysed. The IA
would benefit from a clearer link between the well-presented data and the descriptions of
policy options. A glossary of technical terms is included in Annex I; however, a list of acronyms
used in the IA would have very much facilitated more immediate comprehension of the content
of the IA.

Stakeholder consultation
The IA is based on wide, comprehensive and well-presented data obtained from all
stakeholders, including not only the industry and consumers, but also third countries and
Member States themselves.
The IA clearly identifies the stakeholders which may be affected: animal breeders, farmers, the
food industry, cloning companies as well as consumers, public administrations and trading
partners (IA, p. 16).
BEUC, the European consumer organisation, asks for a compulsory labelling system, should the
temporary suspension for marketing food derived from clones be lifted in the future (IA, p. 32).
However, industry representatives are against measures referring not only to food from clones,
but also to food from their offspring and descendants (IA, p. 33). They consider that there is no
food safety concern, based on EFSA opinions issued between 2008 and 2012 (link provided on
the IA executive summary sheet, p. 4).
Stakeholder consultation has uncovered underlying conflicting interests between consumer
groups and the interests of the industry (farmers, breeders, and food businesses): consumer and
animal welfare organisations have expressed themselves against the cloning technique and any
placing on the market of cloned animal meat whatsoever; whereas industry representatives
have confirmed that 'no policy change'1 would be the best scenario for them (IA, p. 9-10). The
majority of EU citizens have reservations against animal cloning for food production.
Regarding the concerns of citizens and their awareness of the cloning technique, one of the
discarded options included improvement of consumer awareness (IA, p. 28).
The IA is based on a wide and comprehensive public consultation, including Your Voice in
Europe and Eurobarometer questionnaires and interviews (Annex III and IV); however, the IA
could have provided a more detailed description of the background of the above-mentioned
concerns of citizens.

Monitoring and evaluation
The Commission suggests monitoring indicators for Objective 1 and 2, but none for Objective 3
(to guarantee the competitiveness for farmers and breeders).
Regarding Objective 1 on uniform production conditions for farmers, the Commission suggests
that EFSA takes the responsibility of monitoring the technical progress of the cloning technique

No legislation on cloning, maintaining food from clones under the Novel Food Regulation (food from
clones subjected to a pre-market approval, Regulation (EC) Nº 258/97)), no measures on food from
progeny of clones, no labelling (IA,p. 9).
1
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both for policy option 1 (to assess if cloning still causes unnecessary pain to the animals), and
for policy option 4 (to measure whether suspension arrangements should be stopped or
amended). (IA, p. 52)
Regarding Objective 2 on the protection of consumer interests, the Commission suggests that,
firstly, the number of applications for authorising food from cloned animals will indicate how
to assess which food has been allowed (for both options 1 and 2), and, secondly, evaluation of
policy option 3 can be done by surveys on both national and EU level, as well as by using
statistics from Eurostat and TRACES1 (IA, p. 52).

Commission Impact Assessment Board
The Commission's IA Board delivered an opinion on the draft IA on 19 June 2013, but
formulated a number of criticisms and recommendations for its improvement. The IA Board
asked the originating service, DG SANCO, to improve the IA in the following areas:





to strengthen the problem definition (especially uncertainty related to the interpretation
of the Directive 98/58/EC on animal welfare, the most important drivers of consumer
concerns, and the lack of voluntary labelling schemes by FBO),
to better explain the options (for example, why measures to improve consumer
awareness have not been considered), as well as
to better assess and present the impacts.

DG SANCO seems to have broadly followed up on the recommendations of the Board, in that it
has added some data and strengthened its treatment of the policy options. Chapter 1.3. (p. 11)
includes a detailed list with references, where the changes and improvements have been added
within the IA. However, some questions still remain vague. For example, the IA does not give a
clear answer as to why measures to improve consumer awareness have not been considered,
simply stating that 'there is no evidence that buying behaviour for food of animal origin would
in practice be influenced by the knowledge on the reproduction technique used’ (IA, p. 15).

Coherence between the Commission's legislative proposals and the IA
The IA gives the impression that there is no preferred option. However, the proposals are
clearly based in part on option 4 (temporary ban on the cloning technique, as well as on the
marketing of clones and embryo clones). The proposal for a directive on the cloning of animals
kept and reproduced for farming purposes (COD) envisages a temporary ban on the technique
and the marketing of animal clones in this context, with the important exception, however, that
reproductive material is excluded. The parallel proposal for a Council decision (consent
procedure (APP)) envisages a temporary ban on the marketing of food from clones on Union
territory. This would appear to move towards Parliament's previous calls for a total ban on any
food from clones and their descendants.

Conclusions
The IA mostly refers to food from clones, and less to the cloning of animals for farming
purposes. This is unfortunate, given that the cloning of animals for farming purposes proposal
is based on Article 43 TFEU and therefore falls under the co-decision procedure, whereas the
food from clones proposal is based on Article 352 TFEU and falls under the consent (APP)
Commission management tool for tracking the movement of animals and of products of animal origin
from both outside and within the EU.
1
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procedure (Parliament approves or rejects the act by means of a single vote, with no
amendments possible (Rule 81, EP Rules of Procedure). Further consideration of the choice of
legal base might be considered appropriate.
The main strengths of the IA include the comprehensive stakeholder consultation and
representation of their views within the IA. The main weaknesses include the somewhat vague
problem definition; the lack of clarity about the existence of a preferred option, or combination
of options, and the rather weak coverage of the issue of consumer awareness as part of the
policy options. In this respect, a more balanced presentation of the conflicting interests of
consumers and industry might have been desirable as well as clearer consideration of animal
welfare issues in the assessment of the impacts of each of the four policy options.
Both proposals appear to take into account the EP position in the Novel Foods conciliation
regarding the ban on food from cloned animals (in that they envisage temporary suspension of
the technique, as well as of placing on the market food from animal clones). However, it should
be noted that the EP supported a comprehensive labelling system for food derived from
offspring of animal clones, in order to enable the consumer to make an informed choice, and
this issue is not addressed in the new proposals.
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European Long-term Investment Funds

13 January 2014

Proposal for a Directive of the European Parliament and Council on
provisional legal aid for suspects or accused persons deprived of liberty
and legal aid in European arrest warrant proceedings

De Jong

March 2014

JURI

9 December 2013

Proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EC) No 861/2007 of the European Parliament and of
the Council of 11 July 2007 establishing a Small Claims Procedure and
Regulation (EC) No 1896/2006 of the European Parliament and of the Council
of 12 December 2006 creating a European order for payment procedure

Geringer de
Oedenberg

March 2014

LIBE

13 January 2014

Proposal for a Directive of the European Parliament and Council on the
strengthening of certain aspects of the presumption of innocence and the
right to be present at trial in criminal proceedings

Weber

March 2014

ENVI

13 January 2014

Proposals for Directives of the European Parliament and Council on the
limitation of emissions of certain pollutants into the air from medium
combustion plants and the reduction of national emissions of certain
atmospheric pollutants and amending Directive 2003/35/EC

Hibner
Girling

April 2014

Karim

July 2012

Lehne
Berlinguer

January 2013

Caspary

June 2013

Pietikäinen
Brie
Schaldemose

April 2014

LIBE

2. Detailed Appraisals of Commission IAs
JURI
JURI (lead)
and IMCO

INTA (lead)
and IMCO

IMCO

Proposal for a Directive amending Directive 2006/43/EC and for a Regulation
12-13 December 2011 in respect of statutory audits of public accounts and of public-interest
entities
25 October 2011

20 April 2012

26 February 2013

Proposal for a Regulation of the European Parliament and Council on a
Common European Sales Law
Proposal for a Regulation of the European Parliament and Council on the
access of third-country goods and services to the Union's internal market in
public procurement and procedures supporting negotiations on access of
Union goods and services to the public procurement markets of third
countries.
"Product Safety and Market Surveillance Package" Proposal for a Regulation
of the European Parliament and Council on consumer product safety and
repealing Council Directive 87/357/EEC and Directive 2001/95/EC
Recommendation for a Council Decision authorising the opening of
negotiations on a comprehensive trade investment agreement, called the
Transatlantic Trade and Investment Partnership, between the European
Union and the United States of America (TTIP) (restricted)

INTA

April 2014

3. IAs on EP amendments
ENVI

29 March 2012

Proposal for a Regulation of the European Parliament and Council on ship
recycling (1 amendment)

Schlyter

February 2013

Committee

IMCO

Date of referral
by plenary to
committee

17 January 2013

Rapporteur

Date of
completion

Proposal for a Directive of the European Parliament and Council on public
procurement
Proposal for a Directive of the European Parliament and Council on
procurement by entities operating in the water, energy, transport and postal
services sectors (in total 18 amendments)

Tarabella

June 2013

Proposal for a Regulation of the European Parliament and Council on
simplification of the transfer of motor vehicles registered in another
Member State within the Single Market
(1 amendment)

Manders

November 2013

Subject of Commission proposal

IMCO

18 April 2012

LIBE

2 September 2008

Proposal for a Council Directive on implementing the principle of equal
treatment between persons irrespective of religion or belief, disability, age or
sexual orientation (2 amendments)

Romeva i Rueda

January 2014

26 February 2013

"Product Safety and Market Surveillance Package" Proposal for a Regulation
of the European Parliament and Council on consumer product safety and
repealing Council Directive 87/357/EEC and Directive 2001/95/EC (1
amendment on 'EU Safety Tested marking')

Pietikäinen
Brie
Schaldemose

April 2014

Girling

September 2013

IMCO

4. Substitute IA
ENVI

22 October 2012

Proposal for a Directive of the European Parliament and Council amending
Council Directive 2001/110/EC relating to honey
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