Briefing
Initial Appraisal of a European
Commission Impact Assessment
Earth observation satellite data for commercial purposes
Impact Assessment (SWD (2014) 185, SWD (2014) 184 (summary)) of a Commission proposal for a Directive of the
European Parliament and of the Council on the dissemination of Earth observation satellite data for commercial
purposes

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above proposal, submitted on 17 June 2014.
'Satellite imagery enables the repeated observation of specific regions, at different scales and without
the need to enter into any territory on the ground'1 and comprises mainly optical and radar data. High
Resolution Satellite data (HRSD) has become a vital tool for various monitoring and management
practices, e.g. in the areas of agriculture, disasters, security and defence. HRSD has a substantial
economic value, and the fast-growing data market has provided significant opportunities for
businesses and jobs.
This initiative on the dissemination of Earth observation satellite data for commercial purposes, stems
from the Commission Communication on the EU Space Industrial Policy of February 2013 entitled
'Releasing the potential for economic growth in the space sector'. Currently, production and
dissemination of HRSD by commercial operators are regulated by those Member States which have
such capabilities, namely Germany, France and Italy. The United Kingdom and Spain are also likely to
develop these technological capabilities for commercial purposes in the near future. For Europe in
general, it is expected that the HRSD market revenue will increase from approximately 250 million US
dollars to approximately 400 million US dollars in 2015. The data reselling, or Value Adding Service
industry, globally generated 1.9 billion US dollars of revenues in 2010 2 . The prospect of further
developments has led to suggestions that there should perhaps be a consistent legal framework across
Member States, notably in order to ensure the proper functioning and development of the internal
market.
The main actors involved in this field are the three satellite operators in the EU (public or publicly
controlled entities), and three primary data providers (one each in France, Italy and Germany) which
are subsidiaries of the big European Space Industries. Aside from this, there are about one hundred
value adding service providers (VAS) or data re-sellers in Europe. In addition, there are the end user
businesses, the number of which is not known.
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During discussions at Working Party level in Council, concerns were expressed about certain aspects of
the IA accompanying the proposal. As a result the matter was referred to COREPER and the
Commission was asked to provide further information.

Problem definition
The IA defines five problems:
1. No common definition of HRSD leading to unnecessary uncertainty for businesses
The IA claims that without a standard definition of HRSD, it is impossible to know with certainty 'the
threshold above which the access to satellite data is subject to regulation due to security reasons and,
perhaps even more important for businesses, which kind of satellite data is not subject to it and
therefore being considered directly and immediately available' 3.
2. No transparent and predictable legal framework for businesses.
Businesses do not know the conditions under which HRSD can be considered security-sensitive and
those when they can be freely used for commercial purposes. The criteria to restrict access to HRSD for
security reasons can seriously affect the availability of data and its relevance, and it is thus crucial to
have detailed knowledge about such criteria, to allow data resellers/VAS and customers access to
relevant HRSD data and to prevent obstacles to business development.
3. Obstacles to cross-border business activities
As the situation currently stands, there is a lack of guaranteed and fair access to HRSD, both for data resellers and their customers. Currently, the nationality of the data re-seller can determine the way in
which HRSD is handled, and whether its release is authorised or not. This is due to the application of
systems that were built with security as the main concern. This has left room to favour domestic
businesses over those coming from another EU state, limiting cross-border activities.
This explanation would seem to suggest that the Commission’s proposed solution might move away
from this approach, thus making security less of a priority, although this is denied under point 5 below.
4. Limited competition at data provider level
Competition amongst EU data providers is currently low, with a very small number of market actors
on data provider level. This is seen as being due to the fragmentation of the market, limiting legal
frameworks, and the fact that data resellers are unable to become data providers4.
5. Influence of security interests
The IA argues that there is no trade-off between security and internal market objectives. The challenge
is to establish an efficient framework that fully respects the security interests and leaves Member States
room to define their own security interests and translate this into the regulatory framework, whilst at
the same time allowing the young space industry to grow without cross-border obstacles.
The IA does not directly investigate security matters as these are not within the concerns of the market.
According to the IA, the European External Action Service (EEAS) started consulting Member States on
how to manage the security aspects, and expressed their readiness to support the Commission in
analysing the security implications of this proposal. However, no further information is provided on
this.
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The IA outlines the evolution and underlying drivers of the problems. A problem tree and graph
demonstrate the links and how each objective will seek to solve a particular problem5.
Unusually, the IA explicitly identifies one Member State (the UK) as believing that the problems
outlined above are currently not significant enough to warrant EU action. However, the IA argues that
the increasing number of states gaining HRSD capacities, coupled with rapid growth and a change in
the market, could create a demand for EU action in the future6. If action remained limited to Member
State level only, it would not be able to address this issue sufficiently.

Objectives of the legislative proposal
The general objective of the Commission proposal is to 'foster growth of the Earth observation (EO)
markets in Europe, to foster competitiveness of the EU EO-sector and to foster the competitiveness of
EO-user-businesses in Europe'7.
This is then broken down into specific objectives regarding the dissemination, reliability and
accessibility of HRSD and the facilitation of competition at data provider level, as well as fostering of
the internal market in HRSD. The operational objective is to 'establish the core elements needed for the
realization of the full commercial potential of HRSD'8 by introducing a common notion of HRSD,
common standards on transparency, legal certainty, efficiency and business-friendly implementation.

Range of options considered
The IA identifies four policy options, including the baseline scenario. The options seek to achieve the
objectives by 'setting up a framework for the handling and dissemination of high-resolution Earth
observation data in the European Union'9. The following options are examined:
Option 1: Baseline scenario
In this scenario there would be no EU intervention, and no framework established. It is expected that
the Member States would eventually establish their own national ones, with the potential consequences
set out in the problem definition.
Option 2: Recommendations and guidelines
Within this option, the Commission presented two possibilities: the Open Method of Coordination
(OMC) and a Recommendation. The Recommendation approach was discarded because, due to its nonbinding nature, it was felt that Member States would not be reassured that their security interests, and
the commercial interests of their businesses, would be sufficiently respected. As a result, the risk that
Member States might apply diverging legislation, or only slowly follow recommendations, would be
high.
The remaining part of this option (OMC) would require the Member States to set criteria for licensing,
screening and authorisation procedures, as well as a mutual recognition system for nationally issued
licences. Once adopted by the Council, the Member States would turn the objectives into national
policy. Results would be monitored and evaluated and recommendations made to those who had
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scored poorly, with the Commission playing a limited supervisory role. The IA concludes that, whilst
this option appears a realistic one, during the consultation process a majority of the Member States was
opposed to it, considering it cumbersome and inefficient10.
Option 3: Basic legislative instrument
This option would create a legal framework, at EU level, with basic conditions on the
commercialisation of HRSD. It would establish common technical parameters of HRSD, screening and
authorisation procedures for its dissemination, and the principle of free circulation of HRSD. The
choice of the legal instrument (regulation vs directive) is explained in the IA11.
Option 4: Extended legislative instrument
This has the same core elements as option 3, but also includes a requirement for common criteria for
licensing for HRSD providers. The criteria would include preventing access or disclosure to
unauthorised third parties, securing dissemination of data and security clearance requirements for
personnel.
The IA concludes that the preferred option is option 3 as it combines a good level of economic,
strategic and social benefits with a very high level of effectiveness and efficiency.

Scope of the Impact Assessment
Even though the Commission seems to have been more convinced by the legislative options, an effort
appears to have been made to analyse the potential of all choices. A more direct comparison of option 2
(recommendations) and 3 (directive), would nevertheless have strengthened the IA. The IA assesses all
the options from an economic (transparency, predictability/legal certainty, free circulation of HRSD,
etc.), social (the availability of data for applications and impact on employment) and political/strategic
point of view. There is no assessment of any environmental impacts, other than a passing reference to
the link between an improvement in the quality of HRSD services and support in achieving, for
example, EU climate change goals. Stakeholder views are presented as part of the analysis of impacts of
each of the four options.
For option 1, the baseline scenario, the IA points out that the absence of a common approach and
common definitions when dealing with HRSD will mean that the lack of available data which could be
used for different applications such as environment, agriculture, education, research, etc.12, will persist.
In addition, as far as strategic impacts are concerned, it may even create security loopholes. Option 2
could in principle, according to the IA, deliver on the objectives but lacks the confidence of the Member
States. It considers that costs for Member States under this option would be ‘limited’ and comparable to
those incurred today in those countries where regulations are already in place (for example, in
Germany, where the competent authority allocates approximately 200 000 euros per year for
implementation. Additional administrative costs would be ‘negligible’ and administrative burden
would be ‘very minor’ 13 . There would be benefits of business predictability and legal certainty,
although the IA admits that it is impossible to provide a quantitative analysis of the positive effects due
to the lack of data sources available. From the social perspective, the IA concludes that the
establishment of a coherent legal framework at EU level ‘would be likely to generate jobs’, citing the
example of Germany, where 170 new jobs were created at the primary data provider level after the
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establishment of the legal framework for HRSD. The IA states that additional job growth in other parts
of the production chain and adjacent sectors would also be expected, but explains that this is difficult to
quantify due to the many interdependencies involved. It does however refer to various studies
suggesting that an increase in jobs in the space industry has a significant knock-on effect on
employment in other sectors. According to the IA, the development of the HRSD market, and the
resulting increase in demand for related products and services, could increase the demand for satellites
in the long term and therefore would have an indirect impact on the satellite industry.
The analysis of the impacts of options 3 and 4 refers to those identified for option 2, with the difference,
in the Commission’s view, that binding measures can guarantee results, which non-binding ones
cannot. Thus, the positive results foreseen as possible under option 2 are considered to be guaranteed
under option 314 , delivering positive economic impacts in a shorter period of time. For options 3 and 4,
the IA considers that the administrative costs for each Member State would depend on the manner in
which Member States implement the core elements of the legislation and how they will set up
administrative processes. The distinction between the burden resulting from EU legislation and that
resulting from the national regulatory systems in this respect seems somewhat spurious. The IA
acknowledges that under option 4, the establishment of complex licensing criteria could generate
administrative difficulties and have a negative impact upon the market.

Subsidiarity / proportionality
The proposal is based on Article 114 of the TFEU (the development and proper functioning of the
internal market). It is suggested that actions limited to the level of Member States would not be
sufficient to address the issues raised by the IA and that the actions proposed respect the subsidiarity15
and proportionality16 principles.
No Member State national parliament has issued a reasoned opinion raising problems with respect to
subsidiarity or proportionality.

Budgetary or public finance implications
The explanatory memorandum of the proposal indicates that there are no budgetary implications in
terms of operational or administrative execution appropriations. The budgetary implications incurred
by the Commission would be limited to human resources and administrative expenditure such as
monitoring and evaluation17.
For Member States, the IA considers that there would be very minor additional administrative costs
stemming from the transposition of the directive, given its limited scope18. Further to this, national
budgets would not be affected.
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SME test / Competitiveness
The predominant types of companies in the value adding service providers' segment of the HRSD
market are SMEs (99 per cent)19. It is considered that any administrative costs would only affect
Member States or data providers, not data re-sellers. The IA argues that the 'inherent business
flexibility, dynamic and high investments in R&D' of SMEs would ensure the steady expansion of the
business in HRSD, and consequently the viability of the sector'20. It also argues that the improvement in
regulatory approaches and the creation of a legal framework would actually encourage investor
interest in the sector, and help to foster business development. However, insufficient quantitative
evidence is provided to support some of these positive assertions.

Quality of data, research and analysis
Despite the rather limited experience to date within the EU and the relatively small number of actors
involved, efforts have clearly been made to provide relevant research and data to back up the analysis.
Two external studies analysed the existing regulatory framework of HRSD and identified different
rules and approaches regarding its dissemination. Experts from the only two Member States (France
and Germany) which have specific primary legislation in this field explained the details of their
systems to the Commission.
No clear methodology is presented for the analysis of impacts, and where a likely impact is described,
it is rarely quantified or developed. The analysis tends to focus almost entirely on benefits rather than
costs.
The IA repeatedly explains that lack of data makes it difficult to quantify impacts. However, as only
three Member States possess HRSD capabilities for commercial purposes, the analysis could perhaps
have included a comparative analysis in terms of different regulatory costs for Member States which
have and do not have these capacities.
The IA does not assess how end users might be affected by the development and functioning of an
internal market for HRSD products and services, and there is no reference to consumers. It is not clear
if there would be an increase in prices as a result of costs stemming from the obligation to introduce
screening and authorization procedures for the dissemination of HRSD. In addition, regarding end
users outside the EU, it is unclear whether the EU market for HRSD products and services might
become less attractive to them compared to other markets if this proposal should be adopted. Finally,
the IA does not provide information on how regulation in the field of HRSD is done in other parts of
the world, e.g. USA, China, Russia etc., and how these types of regulations have impacted on growth.
Nor does it consider any potential impacts with regard to relations with third countries.

Stakeholder consultation
The IA claims that all institutional actors have been consulted during the preparation of the IA. A
workshop with space legal experts took place in March 2012. Between 2012 and 2013, the Commission
presented its views on HRSD to the Space Policy Expert Group composed of national space experts.
A stakeholder consultation, consisting of an online questionnaire for data re-sellers and a public
hearing to gather the views of data providers and re-sellers, was carried out in June and July 2013. The
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IA concludes that there was a broad consensus on the need for targeted action in the field of
European HRSD21.
The IA claims that the UK was the only country to have expressed reservations about the common
approach initiative, however it states that the UK has changed its position and would be willing to
support an EU initiative provided that the ultimate responsibility for security related decisions would
stay with the Member States.
The IA explains that responses from industry representatives and data re-sellers confirmed that the
existing framework for the distribution of HRSD 'lacks transparency, predictability and does not
guarantee equal treatment and therefore prevents the market from developing to its full potential'22
although it also acknowledges ‘that industry representatives have not provided comprehensive
positions on the different options’23. When addressing the impacts of each option proposed, the IA
includes the stakeholder views as part of the analysis.
However, the stakeholder consultation was limited - the sample of stakeholders was small (only 20
respondents), and therefore the conclusions might not be considered entirely reliable. Given that the IA
refers to a figure of about 100 VAS companies as being active in the field, it would seem reasonable to
have considered a more targeted consultation in order to ensure a broader base. Security experts and
end users do not appear to have been explicitly consulted.
After the concerns expressed within Council, the Commission carried out a second stakeholder
consultation in late November and early December 2014, consisting of two separate online
questionnaires, one to VAS and another to data providers.

Monitoring and evaluation
The IA provides indicators for the general, specific and operational objectives. Regular updates on such
indicators would be required of national authorities, for example on an annual basis, and would be
submitted to the Commission in the form of aggregated statistics. No assessment is made of the
administrative costs this would imply. The Commission will regularly inform the European
Parliament and Council on the implementation of the directive, and an evaluation of the new
instrument would be carried out five years after its entry into force.

Commission Impact Assessment Board
The Impact Assessment Board assessed a draft version of the IA and issued a negative opinion on 4
October 2013. Following the recommendations set out in this opinion, several changes were made to
the IA.
The IAB issued a second, positive, opinion on 9 January 2014, and set out additional recommendations
relating to:
- A further strengthened problem definition
- Further detail on the policy options
- Further detail on the administrative costs for different actors and Member States.
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As explained above, these recommendations seem to have been followed only partially.

Coherence between the Commission's legislative proposal and IA
The proposal and the preferred option appear to correspond.

Conclusion
Overall, the impression is that the IA has made a genuine attempt to present what it perceives to be the
problems which need addressing and to define the objectives of the initiative and the progress
indicators accordingly. The outcome of the first stakeholder consultation, even if rather limited, is
clearly presented and appears to have been integrated into the analysis, with a transparent presentation
of the stakeholders' views throughout.
Nevertheless, the IA has a number of shortcomings and is, at best, incomplete. The problem definition
lacks the hard evidence required to be entirely convincing. The assessment of impacts is very largely
qualitative and is concentrated almost exclusively on benefits, with hardly any reference to potential
costs. More quantitative evidence, relating to both benefits and costs, would have made the assessment
stronger and more persuasive. A deeper consideration of the feasibility of the non-legislative option,
and its comparison with the legislative ones, would have been helpful. The scope of some aspects of the
initial stakeholder consultation could usefully have been broadened and the potential impact on endusers further examined. Finally, some information about the suggested cooperation of the EEAS in
analysing the security implications of the proposal might have been helpful.
It remains to be seen to what extent the supplementary impact assessment work requested by Council
responds to the concerns that have been expressed and help to complete some of the weaker areas
identified.
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