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This briefing has been drawn up to support ECON’s work on the scrutiny of delegated acts, in particular
as regards the discussion of 20 June 2017 on the draft European Banking Authority (EBA) RTS under
Regulation (EU) 2015/751 on interchange fees for card-based payment transactions (IFR)1. The
empowerment for the adoption of the RTS – introduced following an amendment by the European
Parliament2 – is the only empowerment for a level 2 measure under the IFR.
In brief
1. The EBA published its draft RTS on separation of payment card schemes and processing entities under
Article 7(6) IFR (EBA/RTS/2016/05) on 27 July 20163.
Content: requirements for payment card schemes and processing entities to ensure the application of
independence requirements in terms of accounting, organisation and decision-making processes.
2. The Commission proposed six amendments to the text, all with a view to strengthening separation by
comparison with the EBA text; see letter of 5 January 2017 (COMP/D1/DF/lb D(2017)000832) to the EBA,
supplemented with new draft RTS.
Content: a) restricting entities’ ability to establish joint employee share plans and benefits arrangements;
b) preventing card schemes and processing entities from sharing staff for the purposes of innovation;
c) preventing the practice of ‘revolving doors’; and d) reviewing the rules governing the holding of
directorships in both entities by the same person at the same time. The Commission states that the changes
are geared towards strengthening independence requirements, which is one IFR objective.
3. On 16 February 2017, the EBA issued an opinion (EBA/Op/2017/01), including revised draft RTS.
Content: The EBA agrees with three of the Commission’s proposals (in modified form), but does not agree
with the remaining three on the grounds that the rejected proposals appear to assume that card schemes
and processing entities are, or should be, treated as if they were legally and structurally separate, which
is not required under the IFR. The EBA therefore perceives the proposals as disproportionate and
ambiguous or difficult to apply when it comes to payment card schemes and processing entities that are
not legally separated, or are separate undertakings within the same group.

Regulation (EU) 2015/751 of 29 April 2015 on interchange fees for card-based payment transactions, OJ L 123, 19.5.2015, p. 1–15.
IFR negotiating team (as of June 2017): Markus FERBER (Rapporteur, EPP), Olle LUDVIGSSON (S&D), Ashley FOX (ECR), Sophie IN’T
VELD (ALDE), Matt CARTHY (GUE/NGL), Bas EICKHOUT (Greens/EFA), Marco VALLI (EFDD).
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BACKGROUND


Many payment card schemes have integrated services (for example, as subsidiaries). These include the
processing of card payment transactions, but independent processing entities also offer such services.



Article 7 of the IFR proposal (COM(2013)0550) (see extract on the last page of this briefing) proposed
a legal separation of payment card schemes and processing entities. However, the Article was
amended by co-legislators to require functional separation, defined as ‘independence in terms of
accounting, organisation and decision-making processes’, in the final IFR (an extract of which can also
be found on the last page).



During the legislative process of adopting the IFR, Parliament had originally left the main rule in Article
7(1) IFR of the Commission proposal unchanged (since at the time Parliament did not oppose the legal
separation proposed by the Commission), instead adding an RTS empowerment. A compromise, which
saw Parliament agreeing to the removal of the legal separation requirement and the addition of
‘[decision-making] processes’ to Article 7(1), was reached following a short discussion in the
penultimate trilogue in December 2014. It seemed not to be a critical issue for Parliament.

NEXT STEPS (for the Commission)


Inter-Service Consultation:

initially planned for the second half of June 2017



Commission adoption:

possibly planned for 20 July 20174



Parliament scrutiny period:
either three months + the possibility of a three-month extension
(provided the text is not ‘the same’ as the EBA’s draft RTS in the opinion), or one month + the possibility
of two one-month extensions (1+1+1) if the text is ‘the same’ (see Article 13(1) of the EBA Regulation)

CHANGES ON WHICH THE COMMISSION AND THE EBA DISGREE
The three issues on which the EBA disagrees with the Commission’s changes are:
1. Derogation from the independence requirement for staff performing tasks necessary for innovation
purposes, Article 10(3) – EBA in favour, Commission against
2. Authorisation of general employee share plans and benefits arrangements, available to all
employees of functionally separated entities (payment card schemes and processing entities),
Article 11(3) and (4) – EBA in favour, Commission against
3. Conditions under which multiple directorships can be held by the same person in a management
body, Articles 16 (and 15) – deviating views on the conditions to be applied and their definition

Recess period to be observed in view of transmission of the act: ‘In order to ensure that the European Parliament and the Council
are able to exercise the rights provided for in Article 290 TFEU within the time limits laid down in each basic act, the Commission
shall not transmit any delegated acts during the following periods: [...] — from 15 July to 20 August’, see Point 14 of the Annex
to the Interinstitutional Agreement between the European Parliament, the Council of the European Union and the European
Commission on Better Law-Making, OJ L 123, 12.5.2016, p. 1.
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The remaining changes in detail


Article 10(3), Recital 6:
– the EBA introduced an exemption from functional separation in view of cooperation on innovation,
to enable initial (pilot) phases for newly developed services with uncertain returns on investment; the
EBA states in its opinion that larger entities might otherwise have an unfair advantage (in being able
to bear these costs);
– the Commission deletes this exemption, stating that (i) such an exemption is not covered under
Article 7 IFR; (ii) it might give vertically integrated entities an unfair advantage; and (iii) it is already
addressed in the Commission guidelines on horizontal co-operation agreements5;



Article 11(3) and (4), Recital 7:
– the EBA proposed an exemption from functional separation for ‘general all-employee share plans
and benefits arrangements’, stating that potential conflicts of interest can be identified and
documented, retaining incentives for all employees of an integrated group and avoiding unnecessary
burdens arising from the separation of these schemes;
– the Commission, while questioning separation conditions (weighted share basket or index) and the
effective burden of separating the schemes, deletes this exemption, stating that general all-employee
share plans would jeopardise the potential stimulation of competition;



Article 16(1) and (3), Article 15, Recital 10:
– the EBA introduced an obligation for card schemes and processing entities to ensure that the
composition of their management bodies mitigates conflicts of interest between the functionally
separated entities, inter alia by limiting the number of simultaneous directorships (namely
directorships held by the same person at the same time in the management bodies of the payment
card scheme and the participating processing entity) and maintaining up-to-date conflict-of-interest
policies, such as a code of conduct (Article 15). The EBA also requires information on the composition
of management bodies to be provided to competent authorities on request;
– the Commission adds an obligation to make the criteria for simultaneous directorship public
and subject to regular reviews by competent authorities;
– the Commission considers that the EBA text lacks clear conditions for simultaneous directorship and
in the amended draft RTS obliges the schemes to ‘set clear and objective criteria under which
directorships may be held’, citing Recital 33 IFR (which asks schemes not to discriminate by having
shared governance arrangements). It also questions the effectiveness of limiting directorships through
a cap on numbers.
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Commission communication – Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European
Union to horizontal co-operation agreements (2011/C11/01), OJ C 11, 14.1.2011, p. 1.
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Disclaimer: The content of this document is the sole responsibility of the authors and any opinions expressed therein do not
necessarily represent the official position of the European Parliament. It is addressed to Members and staff of the EP for their
parliamentary work. Reproduction and translation for non-commercial purposes are authorised, provided the source is
acknowledged and the European Parliament is given prior notice and sent a copy.
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Article 7(1) and 7(6) IFR

Article 7 of IFR proposal (COM(2013)0550)*

Recitals 32 and 33 IFR
*The paragraphs of the proposal are numbered continuously
throughout the text of the proposal.

4

