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OVERVIEW 
The pricing of many financial instruments and contracts depends on the accuracy and integrity of 
(financial) benchmarks, i.e. indices, by reference to which the amounts payable under such financial 
instruments or contracts, or the value of certain financial instruments, are determined. The anticipated 
discontinuation of such a benchmark (LIBOR) after the end of 2021 has created fears that it could lead 
to disruption in the internal market, given that the Benchmarks Regulation ((EU) 2016/1011) does not 
provide for mechanisms to organise the orderly discontinuation of systemically important 
benchmarks in the EU. That is why the Commission has proposed to amend the said regulation.  

The co-legislators significantly amended the Commission’s proposal. Their amendments deal, 
among other things, with the replacement of a benchmark by EU, or by national law, set additional 
obligations for supervised entities using a benchmark, regulate the Commission’s powers to adopt 
delegated acts and establish additional obligations for the Commission with regards to its proposed 
consultation. The European Parliament adopted the compromise agreement in plenary on 
19 January 2021. On 2 February 2021, the Council adopted the act. The final act was published in 
the Official Journal of the EU on 12 February 2021.   
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Introduction 
Financial benchmarks are indices by reference to which the amounts payable under relevant 
financial instruments or financial contracts, or the value of certain financial instruments, are 
determined. 

On 27 July 2017, the United Kingdom's Financial Conduct Authority (FCA) announced its intention 
to phase out LIBOR1 by the end of 2021. Tasked with LIBOR oversight, the FCA sought to allow for a 
smooth transition, from this widely used benchmark, to alternative reference rates. 

In light of the anticipated discontinuation of LIBOR beyond 2021, supervised entities (such as banks, 
investment firms and asset managers) in the European Union risk facing legal uncertainty for 
hundreds of thousands of financial contracts. In order to avoid adverse consequences for the 
lending capacity of the EU banking sector, it is necessary to make it clear in advance as to whether 
there would be a statutory replacement rate for use by supervised entities in all LIBOR referencing 
contracts that mature beyond the end of 2021. 

The fact that Regulation (EU) 2016/1011 (the Benchmarks Regulation) does not provide for 
mechanisms to organise the orderly discontinuation of a systemically important benchmark in the 
EU could lead to the adoption of heterogeneous solutions by the Member States, which would in 
turn lead to disruption in the internal market. That is why the Commission has proposed to amend 
this regulation. 

Existing situation 
The pricing of many financial instruments and financial contracts – such as interest-rate swaps or 
commercial and non-commercial contracts (for example, mortgages) – depends on the accuracy 
and integrity of (financial) benchmarks. 

Over time, scandals linked to the manipulation of the LIBOR and EURIBOR interest-rate benchmarks, 
as well as allegations that energy, oil and foreign exchange benchmarks have also been 
manipulated, have raised fears that such attempts could persist. Given the amounts involved in 
these benchmarks,2 it has been feared that as a result, consumers' interests and investor protection 
would be undermined, market confidence shaken and the real economy distorted.3 

To remedy this, Regulation (EU) 2016/1011 of the European Parliament and Council introduced a 
common framework to ensure the accuracy and integrity of indices used as benchmarks in financial 
instruments and financial contracts or used to measure the performance of investment funds in the 
EU. 

The regulation defines the obligations of benchmark administrators and establishes three regimes 
of benchmarks with different levels of regulation and supervision, depending on the benchmark's 
importance.4 In addition, the regulation also provides requirements for different types of 
benchmarks (regulated-data benchmarks, interest-rate benchmarks and commodity benchmarks). 
It also establishes the role of the European Securities and Markets Authority (ESMA) with regard to 
supervision of benchmark administrators and cooperation with third countries. An EPRS 
implementation appraisal provides further details on the regulation and a useful overview of 
publicly available material on its implementation. 

Parliament's starting position 
During the current parliamentary term (2019-2024), there have been no parliamentary resolutions 
or questions with respect to the Benchmark Regulation to date. 

https://www.investopedia.com/terms/l/libor.asp
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R1011
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELLAR%3A24c89eec-cffb-11ea-adf7-01aa75ed71a1
https://www.euribor-rates.eu/en/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R1011
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/654187/EPRS_BRI(2020)654187_EN.pdf
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Preparation of the proposal 
An impact assessment accompanying the Commission proposal considers four policy options for 
critical benchmarks: i) to mandate the administrator of a disappearing rate to publish a time-limited 
replacement rate for all references in contracts maturing after the cessation date; ii) to leave the 
design of a successor rate to the market and provide for simplified authorisation for such a rate; iii) to 
exempt any privately designed successor rate for a limited period from compliance with the 
Benchmark Regulation; and iv) to mandate a permanent successor rate that would serve both for 
existing and new contracts. The Commission chose to adopt the first option. 

With regard to the continuous use of currency spot rates, the Commission identified three options: 
i) to exempt certain Commission-designated public policy rates from the Benchmark Regulation; 
ii) to grant the Commission the power to designate 'critical' third-country rates to be subject to the 
rules of the Benchmark Regulation; and iii) to authorise or exempt from the Benchmark Regulation 
derivative-contracts referencing rates entered for hedging from currency risk. Again, the 
Commission chose the first option. 

For a useful analysis of the strengths and weaknesses of the European Commission's impact 
assessment, see the EPRS briefing on Review of the Benchmark Regulation. 

The changes the proposal would bring 
The Commission's proposed amendments to the Benchmark Regulation seek to create a framework 
that would allow a statutory replacement rate to be in place by the time a systemically important 
benchmark such as LIBOR is no longer in use. This will reduce legal uncertainty regarding legacy 
contracts and avoid risks to financial stability. The main changes are as follows: 

Amendments to Article 2: These would enable the Commission to designate foreign exchange 
benchmarks that are administered by administrators located outside the EU, when specific criteria 
are fulfilled. To create and update, as appropriate, a list of foreign exchange benchmarks that fulfil 
the aforementioned criteria, the Commission intends to adopt delegated acts. 

Insertion of a new Article 23a on the mandatory replacement of a benchmark: This would enable the 
Commission to designate a replacement benchmark for a benchmark that will cease to be 
published, if the cessation may result in significant disruption in the functioning of financial markets 
in the EU, and provided one of a set of specific events has occurred.5 To designate such a benchmark, 
the Commission will adopt an implementing act taking into account the recommendation by an 
alternative reference-rate working group operating under the auspices of the central bank 
responsible for the currency in which the interest rates of the replacement benchmark are 
denominated. 

The replacement benchmark would replace all references to the benchmark that has ceased to be 
published, in financial instruments, financial contracts and measurements of the performance of an 
investment fund that reference this benchmark and contain no fall-back provisions.6 

Lastly, the national competent authorities of supervised entities using the replacement benchmark 
would have to monitor whether the implementing acts minimise contract frustration or any other 
detrimental effects on economic growth and investments in the EU, and report their findings to 
ESMA and the Commission. 

In its recital 10, the Commission notes also that when exercising its implementing powers to 
designate a replacement benchmark, the Commission should take into account recommendations 
by private-sector working groups operating under the auspices of the central bank responsible for 
the currency in which the interest rates of the replacement benchmark are denominated with regard 
to replacement rates to be used in existing financial instruments and contracts referencing the 
benchmark in cessation. 

https://ec.europa.eu/finance/docs/law/200724-benchmarks-review-proposal-impact-assessment_en.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/654181/EPRS_BRI(2020)654181_EN.pdf
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Advisory committees 
The EESC adopted its opinion during its 27 October 2020 plenary session (rapporteur: Christophe 
Lefèvre (Workers - Group II / France). The EESC considers it a matter of priority to organise the 
replacement of the LIBOR reference, especially when no other 'back-up' index has been provided 
for in contracts. It 'welcomes the fact that the proposed amendments to the Benchmark Regulation 
will introduce a statutory power whereby the European Commission designates a replacement rate 
if and when a benchmark whose cessation would result in significant disruption in the functioning 
of financial markets in the Union ceases to be published'. It also welcomes the fact that the statutory 
replacement rate will, by operation of the law, replace all references to the 'benchmark in cessation' 
in all contracts entered into by an EU supervised entity. 

It considers it appropriate that, for contracts not involving an EU supervised entity, Member States 
supervise statutory replacement of rates/indexes at national level. In addition, it endorses the 
proposal that competent authorities and supervised entities be required to periodically report to 
the Commission on the use of the exempted benchmarks by EU businesses. Finally, it recommends 
that implementation of the regulation and its incorporation into financial markets be monitored. 

National parliaments 
The Commission proposal has been examined by the parliaments of 11 Member States. No 
parliament raised any subsidiarity concerns by the deadline of 27 October 2020. 

Stakeholder views7 
European Central Bank position 
In its opinion of 18 September 2020, the ECB generally welcomed the Commission proposal. As 
mentioned earlier, the proposal introduces, among others, the following amendment: when 
adopting the implementing act to designate a replacement benchmark, the Commission would be 
required to take into account, where available, the recommendation of an alternative reference-rate 
working group operating under the auspices of the central bank responsible for the currency in 
which the interest rates of the replacement benchmark are denominated. In this context, the ECB 
reiterates that, while the working group on euro risk-free rates was convened by the ECB, ESMA, the 
FSMA and the Commission, and while the ECB provides the secretariat for this working group, the 
recommendations issued by the working group are its own, and the ECB does not accept any 
responsibility or liability for their content. 

Therefore, the ECB recommends that, with regard to recital 10 and the aforementioned new Article 
23a, the proposed amendment clarifies, for the avoidance of doubt, that any recommendations 
issued by the working groups, including the working group on euro risk-free rates, are entirely the 
recommendations of these industry working groups, and that the public authorities in question, 
including the ECB, do not accept any responsibility or liability for the content of the 
recommendations or necessarily share any of the views expressed in them. 

Legislative process 
Council position 
On 6 October 2020, Member States' EU ambassadors agreed the Council's mandate for negotiations 
with the European Parliament on the proposed amendments to the regulation. 

The Council would propose that the Commission's aforementioned powers under the new Article 
23a apply to a broader range of contracts and financial instruments that reference a benchmark than 
is specified in the Commission proposal. The expanded scope would include both financial contracts 

https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/amendment-benchmark-regulation
https://ipexl.europarl.europa.eu/IPEXL-WEB/dossier/document/COM20200337.do#dossier-COD20200154
https://data.consilium.europa.eu/doc/document/ST-11049-2020-ADD-1-REV-1/en/pdf
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and instruments that are subject to the law of an EU Member State and certain third-country law 
contracts. 

The Council would also provide for the possible statutory replacement of benchmarks that do have 
a fall-back provision for the cessation of a benchmark, but where the application of that clause 
would challenge financial stability and disrupt the market in a Member State. 

The Council would specify what elements are included in the implementing act designating the 
replacement benchmark(s). 

The Council would add an Article 23b, similar to 23a, but relative to the replacement of a benchmark 
by national legislation. Under this article, a Member State, where the majority of contributors are 
located, would be able to designate one or more replacement benchmarks, provided the events 
mentioned above take place. Most of the elements of Article 23a would be replicated in this article. 

Finally, the Council would be of the view that the current rules allowing EU supervised entities to 
make use of third-country benchmarks should continue to apply until the end of 2025 and not 2021, 
thus allowing a smooth transition to a list of exempted benchmarks that would be drawn up by the 
Commission. 

European Parliament position 
The European Parliament's Committee on Economic and Monetary Affairs (ECON) (rapporteur: 
Caroline Nagtegaal, Renew Europe, the Netherlands) adopted its report on 19 November 2020.  

Parliament would amend Article 2, so that Article 28a applies both to contracts as defined by 
Directive 2014/65/EU that reference a benchmark and are subject to Member State law, and to 
contracts between parties which are established in the EU but subject to a third-country law and 
without provision for the orderly wind-down of a benchmark.  

Article 3 would be amended with regard to the definitions of ‘foreign exchange rate benchmark’, 
point i of point 24(a) and Article 28(2). 

Article 28a(1) relative to the mandatory replacement of a benchmark would include the case where 
the competent authority withdraws or suspends the authorisation or registration of the benchmark 
administrator, provided that, at the time of the withdrawal or suspension, there is no successor 
administrator that will continue to provide that benchmark. 

28a(2)(ba) would state that a fall-back provision will not be deemed suitable if specific conditions 
are met. According to the same amendment, the relevant authorities would inform the Commission 
and ESMA of their assessment without undue delay. Member States would have to designate a 
relevant authority in a position to conduct the aforementioned assessment. 

Amendment 3a would specify the contents of the implementing act.  

Finally, Parliament would amend Article 13a of EMIR relative to the replacement of interest rate 
benchmarks and embedding contractual fall-backs in legacy trades. 

Trilogue results 
On 30 November 2020, a provisional agreement was reached, followed by technical work, resulting 
in a final compromise on 7 December. The agreed text introduces the following amendments to the 
Commission proposal:  

Article 3 is amended with regard to the definitions of ‘spot foreign exchange rate benchmark’ and 
point i of point 24(a). 

In Title III, the title of Chapter 2 is changed to ‘Interest rate benchmarks and spot foreign exchange 
benchmarks’. 

https://www.europarl.europa.eu/doceo/document/A-9-2020-0227_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0002_EN.html
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In article 18a (‘Spot foreign exchange benchmarks’) points 2 and 3 establish that the Commission 
must conduct a public consultation by 31 December 2022 to identify spot foreign exchange 
benchmarks that fulfil the criteria for spot foreign exchange benchmarks, and by 15 June 2023, it 
must adopt a delegated act to create a list of such benchmarks. 

Chapter 4a (‘Statutory replacement of a benchmark’) is inserted in Title III. Under that chapter, article 
23a (scope of the statutory replacement of a benchmark) takes on board the Parliament’s proposals 
for article 28a. 

New Article 23b (‘Replacement of a benchmark by Union law’) applies to specific types of Member 
State or third-country benchmarks. Provided certain elements in point 2 of the same article have 
occurred, the Commission may designate one or more replacements for a benchmark. Point 3 
establishes that the replacement for a benchmark replaces all references to that benchmark in 
contracts and financial instruments, where those contracts and financial instruments contain no fall-
back provision or no suitable fall-back provisions. Point 4 clarifies which fall-back provisions are 
deemed unsuitable. It is also added (point 5) that in specific cases, the replacement for a benchmark 
agreed as a contractual fall-back rate no longer reflects or significantly diverges from the underlying 
market or the economic reality that the benchmark in cessation is intended to measure, and could 
adversely impact financial stability. Relative to the above, the relevant national authority must 
inform the Commission and ESMA of its assessment. Member States must designate a relevant 
authority in a position to conduct this assessment. Lastly, the article empowers the Commission to 
adopt implementing acts to designate replacements for a benchmark. Point 9 specifies the elements 
that must be included in such implementing acts and provides further that the Commission must 
take into account available recommendations from the Central Bank of the currency are in which 
the relevant benchmark is being wound down.  

New Article 23c deals with the replacement of a benchmark by national law. Its first point is similar 
to point 2 of article 23b (although it is the national competent authority of a Member State where 
the majority of contributors are located, and not the Commission). However, such a replacement for 
a benchmark does not apply if the required majority of the parties to a contract or financial 
instrument as referred to in Article 23a have agreed to apply a different replacement for a 
benchmark. The national competent authority must notify the Commission and ESMA immediately 
about the replacements to the benchmark. The replacement for a benchmark replaces all references 
to that benchmark in contracts and financial instruments as referred to in Article 23a. 

According to amended Article 28(2), supervised entities other than an administrator, that use a 
benchmark, must produce and maintain robust written plans setting out the actions that they would 
take in the event that a benchmark materially changes or ceases to be provided. Where possible, 
such plans must designate one or several alternative benchmarks that could be referenced to 
substitute the benchmarks that would no longer be provided, indicating the reasons for the 
suitability of such alternative benchmarks. Moreover, the supervised entities must provide the 
relevant competent authority with those plans and any updates and reflect them in their contractual 
relationship with clients. 

Amended article 49 sets out that, while the power to adopt delegated acts is conferred on the 
Commission for an indeterminate period of time, it (i) enters into force only if the European 
Parliament or the Council do not object, and (ii) can be revoked at any time by the co-legislators. 

According to amended Article 54(6), by 15 June 2023, the Commission must submit a report to the 
European Parliament and to the Council on the scope of the Regulation, assessing in particular 
whether there is a need to amend it in order to reduce its scope to the provision of certain types of 
benchmarks or to the provision of benchmarks that are widely used in the EU. The Commission is 
also empowered to adopt a delegated act by 15 June 2023 in order to extend the transitional period 
referred to in Article 51(5) until end-2025 at the latest if the aforementioned report demonstrates 
that the continued use in the EU of certain third-country benchmarks by supervised entities would 
be significantly impaired or would pose a threat to financial stability. 
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Finally, amendment to Article 13a of EMIR (‘Amendments to legacy contracts for the purpose of the 
implementation of benchmark reforms’) sets out that counterparties can continue to apply risk-
management procedures already in place for specific over-the-counter (OTC) derivative contracts, if 
those contracts are amended or novated to replace a reference benchmark or introduce a fall-back 
provision in relation to a benchmark. It is also specified that such contracts do not become subject 
to the clearing obligation for that reason. Moreover, the above apply only to OTC derivative 
contracts, the amendment or novation of which is in accordance with specific elements. 

The European Parliament adopted the compromise agreement in plenary on 19 January 2021. On 
2 February 2021, the Council adopted the act. The final act was published in the Official Journal of 
the EU on 12 February 2021, and came into force the following day. 

 

EP SUPPORTING ANALYSIS 
Binder E., Review of the Benchmark Regulation, implementation appraisal, EPRS, October 2020. 
Tuominen M., Review of the Benchmark Regulation, initial appraisal of the Commission impact 
assessment, October 2020. 

OTHER SOURCES 
Exemption of certain third country foreign exchange benchmarks and the designation of replacement 
benchmarks for certain benchmarks in cessation, European Parliament, Legislative Observatory (OEIL). 

 
  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2021.049.01.0006.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2021.049.01.0006.01.ENG
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/654187/EPRS_BRI(2020)654187_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/654181/EPRS_BRI(2020)654181_EN.pdf
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2020/0154(COD)&l=en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2020/0154(COD)&l=en
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ENDNOTES 
 
 
1  Respectively 'London Interbank Offered Rate' and 'Euro Interbank Offered Rate'. 
2  In its impact assessment, the Commission notes that value of the stock of legacy contracts that will reference one such 

index (US$ LIBOR) at its cessation date, is estimated to be between US$8 trillion and US$12 trillion worldwide. The 
Commission further notes that a significant portion of this amount can be found on the balance sheets of banks in EU 
Member States. 

3  For a very useful summary of the events that led to the adoption of regulation in this area, see Carla Stamegna and 
Simon Janin, 'Regulating global finance: the EU benchmarks regulation as a ‘benchmark’? A political reading', Law and 
Economics Yearly Review, 2016. 

4  Regulation (EU) 2016/1011 differentiates between non-significant, significant and critical benchmarks. More 
information on how such benchmarks are categorised can be found in Articles 20, 24 and 26 of the regulation. 

5  Those are the following: '(i) the competent authority for the administrator of that benchmark has issued a public 
statement, or has published information, in which it is announced that the capability of that benchmark to measure 
the underlying market or economic reality cannot be restored through the exercise of any of the remedial powers 
referred to in Article 23; (ii) the administrator of a benchmark has issued a public statement, or has published 
information, or such public statement has been made or such information has been published on behalf of that 
administrator, in which it is announced that that administrator has ceased or will cease to provide the benchmark, 
permanently or indefinitely, provided that, at the time of the issuance of the statement or the publication of the 
information, there is no successor administrator that will continue to provide the benchmark; (iii) the competent 
authority for the administrator of a benchmark or any entity with insolvency or resolution authority over the 
administrator of that benchmark has issued a public statement or has published information in which it is stated that 
the administrator of that benchmark has ceased or will cease to provide that benchmark permanently or indefinitely, 
provided that, at the time of the issuance of the statement or the publication of the information, there is no successor 
administrator that will continue to provide that benchmark'. 

6  Article 28(2) of Regulation (EU) 2016/1011 requires supervised entities 'to produce and maintain robust written plans 
setting out the actions that they would take in the event that a benchmark materially changes or ceases to be provided. 
Where feasible and appropriate, such plans shall nominate one or several alternative benchmarks that could be 
referenced to substitute the benchmarks no longer provided, indicating why such benchmarks would be suitable 
alternatives. The supervised entities shall, upon request, provide the relevant competent authority with those plans 
and any updates and shall reflect them in the contractual relationship with clients'. The ECB notes that such 'fall-back 
provisions', where present, were often originally intended to address the temporary unavailability of EURIBOR or 
EONIA, such as a computer failure affecting the designated screen page or a temporary market disruption, instead of 
their permanent cessation. 

7  This section aims to provide a flavour of the debate and is not intended to be an exhaustive account of all different 
views on the proposal. Additional information can be found in related publications listed under 'EP supporting 
analysis'. 
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