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SUMMARY 
Supply chains are increasingly international, but many of EU's trade partners fail to meet both the 
labour standards of the International Labour Organization (ILO) and international human rights 
norms. EU trade policy is designed to ensure that economic development complies with World 
Trade Organization (WTO) rules, while upholding human rights and high labour standards. 

WTO rules require members to comply with a set of basic free trading principles, in particular 
national treatment and most-favoured nation status. When a member wishes to take a trade-
affecting measure that departs from WTO rules, they can justify the action on the basis of general 
exceptions. Whereas there is no specific provision in the WTO rules on human rights, according to 
case law and precedents, the general exception can sometimes allow trade-restricting measures 
based on human rights concerns. Yet, the open nature of WTO-rules means that members must 
devise trade-restrictive measures carefully, and that the dispute settlement process can involve 
complex legal interpretation if litigation arises. The uncertainty surrounding the compatibility 
between WTO rules and human and labour rights is attracting growing attention, generating calls 
for WTO reform.  

Another WTO framework that has been the subject of a long-standing debate on whether its 
flexibility provisions are sufficient to protect human rights and in particular the right to health is the 
Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS). In the context of the 
coronavirus pandemic, the debate has refocused on the need to waive some TRIPS provisions. 

This briefing provides an overview of complex issues relating to human rights and WTO rules. It does 
not argue for a specific interpretation or position, and does not attempt to bring final clarification 
on aspects still disputed among legal experts. 
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WTO: No responsibility for human and labour rights? 
While trade liberalisation can foster growth and increase welfare – a WTO stated goal, the WTO has 
been criticised by academics, civil society and trade unions for ignoring the direct consequences of 
trade liberalisation on labour standards and human rights. Many WTO member countries' citizens 
work in shockingly poor conditions. Wages in export-driven industries in developing countries are 
repeatedly reported as being insufficient for healthcare, food and housing. The collapse of the Rana 
Plaza in Bangladesh killing over a thousand people is one of countless examples of life-threatening 
situations workers face in the garment and manufacturing industry. An international 'race to the 
bottom' in the area of labour standards has ensued, whereby developing countries relax labour 
standards to attract foreign investment. Although many countries incorporate labour-friendly laws 
on paper, a lack of enforcement attracts companies seeking to minimise production costs. 

The World Trade Organization (WTO) seeks to facilitate trade by maintaining a global system of trade 
rules, and by providing a forum for negotiating trade agreements and settling trade disputes 
between members. Its objective is to reduce customs duties and to eliminate barriers to trade. While 
the objectives of raising standards of living and sustainable development are included in the 
Preamble to the Agreement establishing the WTO, human rights and labour rights do not feature 
explicitly in the WTO mandate. Its multilateral agreements, particularly the General Agreement on 
Tariffs and Trade (GATT), make no reference to them. In a Ministerial Declaration adopted in 1996 in 
Singapore, the WTO made clear it has no competence for enforcing labour rights. The WTO 
members then rejected the idea of a social clause related to labour standards. Most developing 
countries supported the rejection for fear of labour rights-based sanctions that would limit their 
export capacity. The Ministerial Declaration underlines that the International Labour Organization 
(ILO) is the competent body to set and deal with these standards, and that WTO members must 
support it. The WTO and ILO secretariats are supposed to collaborate on the issue. 

Tensions between trade and human rights norms arise from the differing conceptions of 
development underlying the two. The WTO views production efficiency and openness to trade as 
the key to economic growth, which is considered essential for the development agenda. Therefore, 
member states are free to pursue human and labour rights objectives as long as trade is left 
unaffected. Critics argue that the effect of trade on developing countries' industries is too great for 
it to be treated separately from other development goals. Instead of trade policies focusing primarily 
on economic growth, broader trade policy objectives that acknowledge the importance of human 
and labour rights could accelerate the achievement of the United Nations sustainable development 
goals (SDGs). In a globalised world, trade, economic growth, labour rights and human rights are 
deeply intertwined. 

The impact of trade liberalisation on development 
By delivering and implementing trade reforms that are pro-growth and pro-development, the WTO 
is expected to contribute to a more prosperous, peaceful and accountable economic world and thus 
to achieving the SDGs, which interlink closely with human rights norms. The 2030 Agenda for 
Sustainable Development recognises international trade as an engine for inclusive economic 
growth and poverty reduction. Goal 8, for example, includes inclusive growth and full employment 
and decent work for all.  

The WTO stresses the importance of comparative advantage, which is based on the idea that if 
countries invest in what they do best it maximises benefits for all parties. Access to foreign markets 
can provide greater possibilities to sell products, and increased competition can encourage 
producers to improve the quality and price of products continuously. Foreign trade therefore 
provides a way to supplement internal demand (which is particularly limited in low-income 
countries) with external demand. This drives the development of the manufacturing sector, which 
is characterised by fast productivity growth and can therefore raise developing countries' levels of 
gross domestic product more rapidly. This increased economic growth can reduce poverty through 

https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/S0020818305050216
https://www.globaljustice.org.uk/campaigns/trade-justice
https://www.etuc.org/en/document/etuc-position-wto-reform-promote-sustainable-development-social-justice-and-decent-work
https://www.theguardian.com/fashion/2019/feb/25/australian-fashion-brand-workers-earning-51-cents-an-hour-oxfam-reports
https://www.ilo.org/global/topics/geip/WCMS_614394/lang--en/index.htm
https://www.ilo.org/global/topics/geip/WCMS_614394/lang--en/index.htm
https://www.sciencedirect.com/science/article/abs/pii/S0304387813000060
https://www.sciencedirect.com/science/article/abs/pii/S0304387813000060
https://www.wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm
https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_preamble_gatt47.pdf
https://www.wto.org/englIsh/docs_e/legal_e/04-wto.pdf
https://www.wto.org/english/thewto_e/minist_e/min96_e/wtodec_e.htm
https://oxford.universitypressscholarship.com/view/10.1093/acprof:oso/9780199565894.001.0001/acprof-9780199565894-chapter-5
https://law.unimelb.edu.au/__data/assets/pdf_file/0007/1687786/Harris-and-Moon.pdf
https://www.socialeurope.eu/progressive-logic-trade
https://sdgs.un.org/goals
https://sdgs.un.org/goals
https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm
https://www.wto.org/english/thewto_e/coher_e/sdgs_e/sdgs_e.htm
https://sdgs.un.org/2030agenda
https://sdgs.un.org/2030agenda
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact3_e.htm#:%7E:text=Simply%20put%2C%20the%20principle%20of,that%20other%20countries%20produce%20best.
https://www.econlib.org/library/Topics/Details/comparativeadvantage.html
https://www.unido.org/api/opentext/documents/download/10355741/unido-file-10355741
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more employment and better wages However, it is also important to consider who benefits from 
economic growth, and how much. When the economic benefits associated with trade raise the 
living standards of certain socioeconomic groups and not others, it can foster highly unequal 
societies. Inequality within countries has been found to increase with trade openness in low- to 
middle-income countries. Trade liberalisation has a particularly differential impact on skilled and 
unskilled workers, concentrating wealth among the skilled and mobile.1 This has engendered an 
academic debate regarding development policy and how structural transformation (which includes 
trade) and inclusive growth relate to each other. 

WTO agreements contain special and 
differential treatment provisions that allow 
developed countries to treat developing 
countries more favourably than other WTO 
members. The 2001 Doha Round (which did not 
translate into new agreements) proposed to 
prioritise the needs and interests of developing 
countries to ensure they receive a share of the 
economic growth generated in part through 
enhanced market access and more balanced 
rules. The Bali WTO Ministerial Conference of 
December 2013 established a monitoring 
mechanism to assess the implementation of 
these provisions.  

The use of special and differential treatment 
provisions has however been criticised by 
high-income members, as there is no official 
international definition of 'developing country' 
leading many WTO members to claim this status 
even upon reaching higher stages of economic 
development. Under WTO practice, self-
declaration of status by developing countries 
has been sufficient to enjoy the benefits that 
accrue to such countries. The EU has limited its 
trade preferences to certain vulnerable 
developing countries and to this end it has used 

the UN and World Bank classifications described in the box (left). The WTO has not opposed the EU's 
interpretation of developing country status.  

WTO rules and international human rights norms under 
international public law 
WTO agreements and international human rights norms are distinct bodies of international public 
law, without any explicit provisions connecting them. The open nature of WTO obligations, which 
allows members to take any measures as long as they comply with the WTO's fundamental 
principles (see next section), makes it difficult to identify any direct conflict between the two. Thus, 
the legal debate on ways to resolve possible conflicts is complex and, at this stage, theoretical, since 
the WTO's dispute settlement bodies have not yet dealt with international human rights issues. 
Experts try to extrapolate some conclusions from past dispute settlement cases involving conflicts2 
between WTO rules and international law not related to human rights.3 

One point often raised relates to a principle enshrined in the law of treaties (Vienna Convention of 
1969), which provides that 'any relevant rules of international law applicable in the relations 
between the parties' have to be taken into account when interpreting a treaty (Article 31(3)(c)). 

Developing country status 

The United Nations officially recognises the special 
group of least developed countries (LCDs), while the 
World Bank classifies countries as low, lower-middle, 
upper-middle or high-income economies. Both 
classifications have been used by the EU in 
combination with economic vulnerability criteria for 
granting unilateral trade preferences to developing 
countries since 2014. As a result China lost access to EU 
preferences in 2015. In 2019, the European 
Commission explicitly stated that 'China can no longer 
be regarded as a developing country'. China continues 
to claim developing country status even if it is the 
world's largest economy in terms of purchasing power 
parity. This status is based not on internationally 
recognised criteria, but on self-declaration. This 
uncertainty has led to a situation in which the United 
States can treat the same country as both developed 
for the purposes of trade remedies and developing for 
that of granting trade preferences in line with WTO 
rules (e.g. South Africa). According to the European 
Commission's 2021 trade policy review 
communication, it is not sustainable for two thirds of 
WTO members – including some of the world's most 
significant economies – to claim special and 
differential treatment. 

https://gpid.univie.ac.at/wp-content/uploads/2018/04/WP_1.pdf
https://www.wto.org/english/tratop_e/devel_e/dev_special_differential_provisions_e.htm
https://www.wto.org/english/tratop_e/devel_e/dev_special_differential_provisions_e.htm
https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm#special
https://www.wto.org/english/thewto_e/minist_e/mc9_e/brief_monit_mecha_e.htm
https://www.wto.org/english/thewto_e/minist_e/mc9_e/brief_monit_mecha_e.htm
https://kluwerlawonline.com/api/Product/CitationPDFURL?file=Journals%5CTRAD%5C404615.pdf
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://www.un.org/development/desa/dpad/least-developed-country-category.html
https://blogs.worldbank.org/opendata/new-world-bank-country-classifications-income-level-2020-2021
https://ec.europa.eu/info/sites/info/files/communication-eu-china-a-strategic-outlook.pdf
https://carnegieendowment.org/2020/01/08/how-china-is-reshaping-international-development-pub-80703
https://www.tralac.org/blog/article/14567-south-africa-s-new-status-as-a-developed-country-for-purposes-of-united-states-subsidies-and-countervailing-duty-investigations.html
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These could include human rights norms, but according to a more restrictive interpretation only 
those norms to which all WTO members have subscribed are relevant when interpreting WTO rules.4 
Not all countries have signed and ratified the Vienna Convention (including EU Member States 
France and Romania). In addition, according to its Article 1, the convention 'applies to treaties 
between States'. A 1986 extension of the convention to cover international organisations such as 
the EU has not yet reached the necessary minimum number of ratifications to enter into force and 
the EU has not signed it. On the other hand, the convention is widely recognised (in particular by 
the International Court of Justice) as customary international law.  

Another aspect refers to a possible hierarchy between the two sets of norms. According to Sarah 
Joseph (2011), 'At least some, if not all, human rights norms are likely to be hierarchically superior 
within international law to WTO law', but this position is not universally accepted among experts. 
Only peremptory norms (jus cogens), such as those relating to the prohibition of very serious human 
rights violations, are considered to enjoy primacy over other international obligations. They include 
slavery, for instance. According to the same author, 'it seems likely that the dispute settlement 
bodies would hold that WTO obligations prevailed over human rights obligations in the case of 
conflicts that could not be resolved by interpretation, except in the rare instance that the human 
right at issue was found to be a jus cogens obligation'.  

GATT and trade-restrictive measures to tackle human rights 
concerns  
The General Agreement on Tariffs and Trade (GATT) entered into force in 1948 and still provides the 
basis for international trade in goods in the WTO, which was established in 1994. WTO agreements 
have a wholly different rationale from human rights law: they predominantly govern relations 
between states, while human rights are inherent to individuals, and states have a duty to respect, 
protect and fulfil them. WTO rules aim to promote trade and reduce non-tariff barriers. Members 
provide each other most-favoured nation (MFN) treatment, which means, for instance, that a tariff 
cut given to one member should apply to all. They also agree to treat foreign companies the same 
as local companies after they have entered the market under the national treatment principle (GATT 
Article III). In practice, imports should be given the same treatment as 'like' domestic products, and 
members should withhold from imposing internal taxes, charges, laws, regulations or requirements 
on foreign producers that are not in force for domestic companies. Products are considered 'like' 
when they are in a competitive relationship with each other by sharing physical characteristics, tariff 
classification and end uses, with consumers having the same perception of two products. Members 
may treat each other more favourably than this when they eliminate duties covering substantially 
all the trade, for instance through trade agreements or customs unions. 

One reading of WTO rules has suggested that the national treatment obligation prevents countries 
from imposing trade-restrictive measures on the basis of production or processing methods that 
could involve human rights or labour rights violations. Following this line of thinking, if for example 
the production process of leather handbags repeatedly exposed workers to hazardous chemicals it 
would not be a valid reason to treat these handbags differently from other handbags on the internal 
market since the chemicals only affect the workers and not the final product. Furthermore, if such a 
production method is prominent in specific countries, measures against it could be seen to violate 
the MFN principle (GATT Article I) that prohibits members from favouring products from one 
member over those of another. Another interpretation of WTO rules holds that products made with 
questionable production methods are in a weaker competitive relationship owing to current or 
possible future consumer preferences. If products are not directly competitive or substitutable, then 
they cannot be considered 'like' for the purposes of GATT Article III.  

If members wish to depart from the key principles, the trade-restrictive measures must be justified 
under one of ten 'general exceptions' (GATT Article XX). Members should demonstrate appropriate 
regulatory intent, and the measure should not be an 'arbitrary or unjustifiable discrimination 

https://treaties.un.org/Pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXIII-1&chapter=23&Temp=mtdsg3&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXIII-3&chapter=23&lang=en
https://legal.un.org/avl/ha/vclt/vclt.html
https://oxford.universitypressscholarship.com/view/10.1093/acprof:oso/9780199565894.001.0001/acprof-9780199565894-chapter-3
https://oxford.universitypressscholarship.com/view/10.1093/acprof:oso/9780199565894.001.0001/acprof-9780199565894-chapter-3
https://legal.un.org/ilc/reports/2019/english/chp5.pdf
https://oxford.universitypressscholarship.com/view/10.1093/acprof:oso/9780199565894.001.0001/acprof-9780199565894-chapter-3
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm
https://www.wto.org/english/docs_e/legal_e/gatt47.pdf
https://law.unimelb.edu.au/__data/assets/pdf_file/0007/1687786/Harris-and-Moon.pdf
https://www.wto.org/english/tratop_e/dispu_e/repertory_e/n1_e.htm
http://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1556638&fileOId=1564055
http://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1556638&fileOId=1564055
http://ejil.org/pdfs/13/4/1561.pdf
https://www.wto.org/english/docs_e/legal_e/gatt47.pdf
https://www.wto.org/english/tratop_e/dispu_e/repertory_e/d1_e.htm
https://www.wto.org/english/tratop_e/dispu_e/repertory_e/d1_e.htm
https://www.wto.org/english/tratop_e/envir_e/envt_rules_exceptions_e.htm
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between countries where the same conditions prevail'. Article XX(e) contains the only explicit 
reference to conditions of labour under GATT 'relating to the products of prison labour'. 
Article XX(a), which sets out measures necessary to protect public morals, was invoked, for instance 
by the European Communities to justify a general ban on the marketing of seal products following 
the moral outrage caused by the inhumane killing of seals. The WTO Appellate Body endorsed the 
EU ban in its final ruling, but emphasised that the measure had to be fully non-discriminatory. 
Article XX(b) includes a justification for measures necessary to protect human, animal or plant life 
or health. This could be used, for instance, to argue that measures seeking to enforce human and 
labour rights in supply chains are necessary to protect the health of workers. 

However, to the extent that measures seek to protect the 
health of another country's citizens, they would constitute 
extraterritorial measures. Some commentators have 
argued that these are more difficult to justify and are more 
likely to be dismissed. Others posit that since Article XX(e) 
on prison labour envisages extraterritorial application, by 
extension the other exceptions could also be considered 
applicable even with an outward focus. Most importantly, 
members should demonstrate a substantial relationship 
between the justifiable policy goal and the measure. 
Nevertheless, the open wording of WTO rules leaves much 
leeway to the dispute settlement process to accept or 
reject a trade measure. Consequently, the acceptance of a 
measure could depend on how the arguments for the 
measure are phrased or on possible impact assessments 
prepared to support one party's arguments. This has 
prompted experts to put forward recommendations and 
strategies for states wishing to design GATT-compliant 
process and production methods that are in line with 
sustainable development considerations. 

WTO compatibility of human rights and labour rights 
measures in EU trade policy 
The European Union is obliged through its Treaties to promote and respect human rights in all areas 
of its external action, including trade. The trade policy of the EU does aim to ensure that economic 
development goes hand in hand with respect for human rights and high labour standards, in line 
with WTO rules. In February 2021, the Commission published a new EU trade strategy in the form of 
the trade policy review, in which the Commission highlights the EU's commitment to the promotion 
and protection of human rights and labour standards through its trade policy. 

Particularly egregious human and labour rights violations relating to the trade of certain products 
have raised public concern and elicited the EU's attention. The presence of child labour or forced 
labour in parts of supply chains that result in final products sold on EU markets has worried 
consumers and human rights associations. For example, the involvement of children in cocoa 
farming in west Africa is a well-known issue that has not yet been adequately addressed despite 
numerous voluntary initiatives by chocolate producers, non-governmental organisations (e.g. those 
involved in developing labelling schemes) and local authorities. The issue of forced labour has 
become prominent once again as concerns have arisen about the treatment of the Uighurs by 
Chinese authorities and their use for forced labour, in particular in textile production (e.g. to produce 
face masks sold in Europe). Potential trade measures that the EU could envisage to fight these 
phenomena include import bans, increased customs duties for certain products or the blacklisting 
of companies involved, as long as they are devised in a WTO-compatible manner. For example, the 
European Parliament has asked the Commission to adopt binding legislation on tracking forced 

Extraterritoriality 

Extraterritorial measures in international 
trade refer to actions that seek to 
influence the situation in another 
sovereign nation. The WTO has been 
cautious about allowing trade restrictions 
on the basis of process and production 
method that took place outside the 
national territory to avoid disruptions to 
the international trade flows and to avoid 
accusations of states unilaterally 
departing from internationally agreed 
norms. In contrast, the idea of leveraging 
trade policy to tackle environmental or 
climate concerns has gained some 
traction in the EU. The ECJ has accepted 
production-based concerns, such as CO2 
emissions, as a justification to restrict 
imports or alter the basis for taxation. 

https://trade.ec.europa.eu/wtodispute/show.cfm?id=475&code=2
https://www.cambridge.org/core/journals/world-trade-review/article/ecseal-products-the-tension-between-public-morals-and-international-trade-agreements/4166B2E41E7D83070837509BC3AB0436
https://trade.ec.europa.eu/wtodispute/show.cfm?id=475&code=2
https://kluwerlawonline.com/api/Product/CitationPDFURL?file=Journals%5CTRAD%5C404615.pdf
http://www.worldtradelaw.net/articles/charnovitzmoral.pdf.download
https://core.ac.uk/download/pdf/229689561.pdf
https://kluwerlawonline.com/api/Product/CitationPDFURL?file=Journals%5CTRAD%5C404615.pdf
https://www.wto.org/english/tratop_e/envir_e/envt_rules_exceptions_e.htm
https://www.wto.org/english/tratop_e/dispu_e/dispu_body_e.htm
https://www.iisd.org/system/files/publications/ppms_gatt.pdf
https://www.iisd.org/system/files/publications/ppms_gatt.pdf
https://ec.europa.eu/trade/policy/policy-making/sustainable-development/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/633142/EPRS_BRI(2019)633142_EN.pdf
https://www.dw.com/en/cocoa-farming-cheap-chocolate-and-child-labor/a-55726542
https://www.confectionerynews.com/Article/2017/12/20/Fair-trade-How-effective-is-cocoa-certification
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0375_EN.html
https://www.brusselstimes.com/news/business/145679/masks-produced-by-slave-labour-in-china-on-sale-in-belgium/
https://www.europarl.europa.eu/legislative-train/theme-europe-as-a-stronger-global-actor/file-ban-on-import-of-goods-produced-using-modern-forms-of-slavery
https://www.europarl.europa.eu/RegData/etudes/ATAG/2019/642231/EPRS_ATA(2019)642231_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/ATAG/2019/642231/EPRS_ATA(2019)642231_EN.pdf
https://www.researchgate.net/publication/228185071_Diverging_EU_and_WTO_Perspectives_on_Extraterritorial_Process_Regulation
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labour in supply chains. Other measures to be adopted by the EU, such as the planned EU legislation 
on human rights due diligence in international supply chains, risk putting EU-based enterprises at a 
competitive disadvantage with competitors from outside the EU. The adoption of trade-related 
obligations at global level, as envisaged by an international treaty on business and human rights 
currently being negotiated in the framework of the UN Human Rights Council, or by possible WTO 
reform measures, and as advocated by the European Trade Union Confederation, for example, could 
help dissipate such competitive disadvantages. 

At the start of the current Commission term, the EU set ambitious goals with regard to enforcing 
sustainability provisions in its trade arrangements, including labour rights. EU bilateral trade 
agreements contain a human rights clause and – the more recent ones – also provide for 
commitments relating to labour rights that are binding to varying degrees and not subject to the 
regular dispute settlement mechanism. The WTO legality of trade measures adopted under these 
provisions has not been tested in practice, but theoretically, they could be the subject of a dispute 
in the WTO. 

Also in connection with EU unilateral trade measures, the current case-by-case approach is leading 
to uncertainty regarding which measures would be considered valid in the eyes of the WTO. Rare 
and precious minerals fuelling conflict in the areas where they are extracted have been subjected to 
trade restrictions by the EU, but the question of such measures' compatibility with WTO rules still 
remains open. In order to avoid any risk of litigation, the participating countries in the Kimberley 
Process (a scheme to track and ban diamonds from conflict areas), including the EU, asked for a WTO 
waiver, although there was no reason to believe that the scheme would not qualify under the GATT 
general exceptions. For similar considerations, US conflict minerals legislation and OECD due 
diligence guidance, targeting imports of minerals likely to finance armed conflicts in certain areas, 
have been construed in such a way as to fall under the Article XXI exception for security measures 
rather than under the Article XX exceptions. The EU regulation on conflict minerals, which became 
applicable from 1 January 2021, obliges importers of certain minerals to comply with due diligence 
obligations as defined by the OECD guidance. Unlike the US legislation, which is geographically 
limited to central Africa, the EU's regulation has a global scope. This makes it more difficult to justify 
under the same GATT Article XXI security considerations, by reference to specific UN Security 
Council resolutions on central Africa.  

The EU has implemented unilateral development-based trade policies that have been approved by 
the WTO, promoting respect for human and labour rights. The EU's general scheme of preferences 
(GSP) removes tariffs on products from vulnerable developing countries to help alleviate poverty 
and create jobs, and establishes both negative and positive conditionality for human and labour 
rights. The negative conditionality enables the removal by the EU of preferences to GSP beneficiaries 
in cases of serious and systematic violations of human or labour rights. The positive conditionality 
offers additional benefits to eligible countries in order 'to help them assume the special burdens 
and responsibilities resulting from the ratification of core international conventions on human and 
labour rights'. This type of trade policy is enabled by GATT through the special and differential 
treatment provision (Enabling Clause), which allows developed countries to treat developing 
countries more favourably than other WTO members to strengthen industries in developing 
countries. The EU's GSP has been the subject of dispute settlement in the WTO and its current 
structure reflects the findings of the WTO bodies. Responding to a complaint brought by India 
against the EU, the WTO Appellate Body report on the European Communities – Conditions for the 
granting of tariff preferences to developing countries stated that the EU's drugs arrangement failed 
to provide non-discriminatory treatment 'to all similarly-situated GSP beneficiaries, that is, to all GSP 
beneficiaries that have the same 'development, financial and trade needs'. 

When it comes to social or eco-labelling initiatives, concerns have been raised with regard to their 
compatibility under WTO rules, as they can lead to a differential treatment between foreign and 
domestic products. Commentators have argued that the GATT Agreement on Sanitary and 
Phytosanitary (SPS) Measures, and the Technical Barriers to Trade (TBT) Agreement can be 

https://www.europarl.europa.eu/legislative-train/theme-europe-as-a-stronger-global-actor/file-ban-on-import-of-goods-produced-using-modern-forms-of-slavery
http://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659299/EPRS_BRI(2020)659299_EN.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.brookings.edu/articles/workers-rights-labor-standards-and-global-trade/
https://www.etuc.org/en/document/etuc-position-wto-reform-promote-sustainable-development-social-justice-and-decent-work
https://ec.europa.eu/commission/presscorner/detail/en/ip_19_6748
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2019)637975
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2008/406991/EXPO-INTA_ET(2008)406991_EN.pdf
https://ec.europa.eu/trade/policy/in-focus/conflict-minerals-regulation/regulation-explained/
https://ec.europa.eu/commission/presscorner/detail/en/IP_03_694
https://www.wto.org/english/docs_e/legal_e/gatt47.pdf
https://www.wto.org/english/docs_e/legal_e/gatt47.pdf
https://www.ibei.org/partzsch-vlaskamp-2016-mandatory-due-diligence-for-conflict-minerals-and-illegally-logged-timber_132234.pdf
https://ec.europa.eu/trade/policy/in-focus/conflict-minerals-regulation/regulation-explained/
http://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659299/EPRS_BRI(2020)659299_EN.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2983039
https://ec.europa.eu/trade/policy/countries-and-regions/development/generalised-scheme-of-preferences/
https://trade.ec.europa.eu/doclib/docs/2015/august/tradoc_153732.pdf
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2018)621905
https://www.wto.org/english/tratop_e/devel_e/dev_special_differential_provisions_e.htm
https://www.wto.org/english/tratop_e/devel_e/dev_special_differential_provisions_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds246_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds246_e.htm
https://www.researchgate.net/publication/5213660_Social_labelling_and_WTO_law
https://www.iisd.org/system/files/publications/ppms_gatt.pdf
https://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150113.pdf
https://pdfs.semanticscholar.org/c807/2570fce60c330af22eb77ff96fc2977e9439.pdf
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considered to allow process and production method concerns to act as a legitimate basis for trade 
measures such as truthful labelling. Nevertheless, clarifications have been called for and a set of tests 
for a TBT-compliant label has been put forward by animal welfare advocates. 

TRIPS implications for the human right to health  
Another WTO framework that has raised questions about its compatibility with human rights is the 
Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS). It was negotiated in 
parallel with amendments to the General Agreement on Tariffs and Trade (GATT), in the 1989-1990 
Uruguay Round of multilateral trade negotiations and it binds all WTO members. It sets minimum 
standards for the protection of intellectual property rights (patents, copyright, industrial designs, 
trademarks, geographical indications) and establishes a duty not to discriminate between internal 
and external holders of such rights, similarly to the GATT. As under the GATT, WTO members can 
start dispute settlement procedures if they consider their rights under TRIPS to be infringed upon 
by another Member.  

Article 7 includes social and economic 
welfare among the objectives to be pursued 
in its implementation. In a 2001 report on the 
impact of TRIPS on human rights, the UN 
High Commissioner for Human Rights found 
that TRIPS could affect the enjoyment of 
several rights – in particular the right to 
health, the right to food, the right to 
development, and the human rights of 
indigenous peoples. It concluded that states 
should monitor the implementation of the 
TRIPS Agreement to ensure the right balance 
is struck between the right of authors to 
benefit from the protection of their interests 
resulting from scientific, literary or artistic 
production on one hand, and the general 
public interests in accessing new knowledge 
as easily as possible, on the other, in line with 
Article 15 of the International Covenant on 
Economic, Social and Cultural Rights 
(ICESCR) and Article 27 of the Universal 
Declaration on Human Rights on cultural 
rights. The report found that the approach 
taken by TRIPS to intellectual property rights 
versus the responsibilities of intellectual 
property holders is unequal, insofar as it sets 
minimum standards only for the former.  

Several provisions in the agreement grant 
states a certain degree of flexibility to protect 
the public interest, including public health. 
Under Article 8, members may 'adopt 
measures necessary to protect public health 
and nutrition, and to promote the public 
interest in sectors of vital importance to their 
socio-economic and technological 

development', provided they are consistent with the provisions of the agreement. Article 27 
provides for the possibility of patent exemptions for certain cases: to protect public order or 

Coronavirus vaccines under TRIPS 

In the context of the Covid-19 pandemic, the debate 
has reignited on whether these flexibility provisions 
are sufficient to enable developing countries to have 
sufficient access to coronavirus vaccines and other 
medicines. According to Médecins Sans Frontières, 
South Africa has faced difficulties in accessing 
chemical reagents for Covid-19 testing, while in Italy 
producers of 3D-printed ventilator valves were 
threatened with lawsuits on grounds of intellectual 
property protection. 

On 2 October 2020, India and South Africa introduced 
a proposal at the WTO to temporarily waive 
intellectual property protections for all Covid-19 
vaccines and other technologies. The proposal 
considers that developing countries may face 
institutional and legal difficulties when using 
flexibilities made available by TRIPS, such as 
compulsory licensing, particularly those with 
insufficient or no manufacturing capacity. The 
proposal has not enjoyed support from 
pharmaceutical companies (with the exception of 
Moderna, which has declared that it would not 
enforce patent rights during the pandemic) and 
developed countries, such as US, Canada and 
Switzerland, as well as the European Union. South 
Africa and India, however, have argued in favour of a 
WTO waiver. The opponents of such a waiver claim 
that it would discourage future research and 
innovation, but proponents respond that vaccine 
development efforts have been generously funded by 
public money (including by the EU) and their market 
has been secured through advance purchases, which 
minimises commercial risks. The WTO has not yet 
taken any decision on the matter.  

https://www.eurogroupforanimals.org/sites/eurogroup/files/2020-02/E4A-Policy-Paper-Labeling_and_WTO_04-2019-screen_0.pdf
http://ip-unit.org/wp-content/uploads/2017/07/IP-for-21st-Century-EN.pdf
https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://digitallibrary.un.org/record/446005/files/E_CN.4_Sub.2_2001_13-EN.pdf
https://www.msf.org/covid-19-governments-must-build-consensus-around-waiver
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf&Open=True
https://www.fiercepharma.com/pharma/leading-vaccine-player-moderna-won-t-enforce-patents-against-other-companies-during-pandemic
https://eeas.europa.eu/delegations/world-trade-organization-wto_en/90872/EU%20Statements%20at%20the%20WTO%20General%20Council,%20on%2018%20December%202020
https://www.reuters.com/article/us-health-coronavirus-wto-idUSKBN29O2DF
https://www.devex.com/news/at-wto-a-battle-for-access-to-covid-19-vaccines-98787
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morality, including human, animal or plant life or health or to avoid serious prejudice to the 
environment', as well as for 'diagnostic, therapeutic and surgical methods for the treatment of 
humans or animals'. Article 31 provides for an exception on the use of patents in emergencies: the 
subject matter of the patent can be used by the government or third parties authorised by the 
government without authorisation of the right holder (this is usually known as compulsory 
licensing), in situations of national emergency or other circumstances of extreme urgency. Such use 
should be directed mainly to domestic market supply. 

The impact of TRIPS on the right to health has been much debated.5 Initially, TRIPS was perceived as 
creating hurdles for access to life-saving medicines in developing countries, to treat HIV in particular, 
but also tuberculosis and malaria. The vast majority of people affected by these diseases live in poor 
countries, while the treatments have been developed by large pharmaceutical companies based in 
rich countries. In response to these concerns, at the initiative of developing countries, WTO 
members adopted a declaration in Doha in 2001 that affirms that 'the TRIPS Agreement does not 
and should not prevent Members from taking measures to protect public health'. The declaration 
reaffirms the possibility to use the flexibility clauses in TRIPS, including the right to grant compulsory 
licences and the freedom to determine the grounds upon which licences are granted, the right to 
determine what constitutes a national emergency and circumstances of extreme urgency. Health 
crises, including those relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent 
a national emergency or other circumstances of extreme urgency. The WTO Council adopted several 
decisions to implement the declaration. 

Initiatives to build human rights into WTO rules 
Given the uncertainties described above, the relationship between the WTO and human and labour 
rights norms has attracted increasing attention. Under the current system, human rights measures 
that affect trade are necessarily subject to costly litigation in the WTO, which carefully weighs the 
effect of a human rights-enforcing policy against the adverse effect it would have on trade. There is 
also a clear difference in how human rights and WTO rules are enforced. Whereas enforcement of 
human rights at international level has been mainly encouraged through 'naming and shaming', the 
dispute settlement mechanism of the WTO allows for countermeasures to be imposed towards 
member states that fail to comply with their obligations under GATT, making them more prone to 
comply with WTO rules. Building a stronger connection between WTO and human rights law could, 
according to experts, strengthen human rights enforcement through trade measures in cooperation 
with competent international organisations. 

One way to mainstream human rights in trade rules would be to legally enshrine the primacy of 
human rights norms in an international treaty such as the treaty on business and human rights 
currently being negotiated. According to the current second draft, state parties will have an 
obligation to ensure that existing bilateral or multilateral trade and investment agreements (at the 
level of interpretation and implementation) as well as new such agreements are compatible with 
their 'human rights obligations under relevant human rights conventions and instruments'. 

The current wording of the WTO rules leaves room for interpretation with regard to whether 
measures to protect human and labour rights can be allowed or not. The way future disputes will be 
adjudicated will likely set important standards in this respect. However, this may not be sufficient:6 
'solutions … that focus on interpretative techniques and an expansive understanding of WTO 
applicable law appear to have limited prospects'. This implies that a review or reform of WTO rules 
could be needed, but the WTO reforms currently under discussion do not include human rights. In 
its 2021 communication on the trade policy review, the European Commission proposes that the 
WTO reforms should focus on enhancing the WTO's contribution to sustainable development. While 
the Commission has set as its own ambition to promote responsible and sustainable value chains 
that are respectful of human rights and labour standards, its proposal for the WTO is of a more 
practical and modest nature. The Commission considers that the WTO could play a greater role in 
promoting the decent work objective through enhanced analysis and exchanges of experience, 

https://www.unaids.org/sites/default/files/media_asset/JC2260_DOHA+10TRIPS_en_0.pdf
https://www.unaids.org/sites/default/files/media_asset/JC2260_DOHA+10TRIPS_en_0.pdf
https://cadmus.eui.eu/bitstream/handle/1814/47045/LAW_2017_11.pdf?sequence=1
https://heinonline.org/HOL/P?h=hein.journals/newzlndlr2012&i=699
https://cadmus.eui.eu/bitstream/handle/1814/47045/LAW_2017_11.pdf?sequence=1
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2939354
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf
https://www.chathamhouse.org/2019/05/path-forward-wto-reform
https://trade.ec.europa.eu/doclib/docs/2021/february/tradoc_159439.pdf


WTO rules: Compatibility with human and labour rights 

9 

including better cooperation with the ILO on the impact of trade on social development and on the 
general economic benefits of workers' rights.  

Any new WTO agreement or amendment to the GATT would need the consensus of all WTO 
members, which is very unlikely to be achieved in practice, as the Doha Round of negotiations, 
which started in 2001 and has yet to yield tangible results, has proved. Plurilateral agreements 
(binding only on WTO members that choose to join them) have been proposed as a possible avenue 
for tackling labour issues, among other things. 

Proposals by academics7 regarding how to reform WTO law include a labour rights or social clause, 
as discussed but rejected in Singapore in 1996; a human rights clause, 'such as a new Article XX 
exception allowing for trade measures which protect human rights, to be incorporated into WTO 
agreements'; or, alternatively, a treaty 'mandating the positive protection of human rights to be 
passed as a part of the WTO package'.8 As a non-binding alternative, a declaration on human rights 
similar to the Doha 2001 declaration on TRIPS could reaffirm human rights obligations in the context 
of global trade rules and bring some clarity to the WTO stance, but would have merely guiding force. 
There have been calls for the WTO Ministerial Conference to reaffirm its support for human rights, 
following the example of the UN Special Rapporteurs in 2015 before the WTO's Nairobi Conference. 
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