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OVERVIEW

Equal pay for equal work isone of the European Union's founding principles, enshrined in Article 157
of the Treaty on the Functioning of the European Union (TFEU). However, theimplementation and
enforcement of this principle remain a challenge. Owing to a lack of pay transparency, pay
discrimination often goesundetected, and victims face difficulties in making claims for redress.

On 4 March 2021, the European Commission adopted a legislative proposal on binding pay
transparency measures. The proposed directive to strengthen the application of the principle of
equal pay for equal work, or work of equal value between men and women through pay
transparency and enforcement mechanisms, focuseson measures to ensure pay transparency and
better access to justice for victims of pay discrimination.

The Council agreed its approach on the proposalon 6 December 2021.0n 5 April 2022, Parliament
voted to confirm the joint committee's negotiating mandate on the proposal with a view to
initiating informal trilogue negotiations with the Council. Interinstitutional negotiations started on
30 June. On 15 December 2022, after five trilogue meetings, an agreement on the proposal was
reached.The Parliament adopted the text in plenary on 30 March 2023, and on 24 April, the Council
also did so. The Directive was published in the Official Journalon 17 May 2023, and has to be
transposed into national law by the Member States by 7 June 2026.

Proposalfor a directive of the European Parliamentand of the Council to strengthenthe
application of the principle of equal pay for equal work or work of equal value betweenmenand
women through pay transparency and enforcement mechanisms
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Introduction

Accordingtoa 2017 Eurobarometer survey, sevenout of ten Europeans—women and men - think
that women earn less that men (69 %). Nine out of ten Europeans thinkthat it is unacceptable that
women are paid less than men for the same work or work of equal value (90 %). European workers
agree with pay transparency: more than two-thirds of them have said they are in favour of the
publication of average wages by job type and gender at their company (64 %).

Equal pay for equal workis one of the EU's founding principles,enshrinedin Article 157 of the Treaty
on the Functioning of the European Union (TFEU). Article 23 of the Charter of Fundamental Rights
of the European Union explicitly addresses gender equality in several dimensions, including pay.
Since 1999, the European employment strategy (ESS) has included the reduction of wage
inequalities inits guidelines. The requirementto ensure equal pay is set outin Directive 2006/54/EC
(the 'Recast Directive').In 2011, the European Commission initiated the first European Equal Pay Day
toincrease awarenessabouttheissue.

The EU also supports Member States in improving implementation of the equal pay principle. In
2014, the European Commission adopted a non-binding recommendation on pay transparency
with a view to strengthening the existing EU equal pay legislation (i.e. Directive 2006/54/EC). The
Commission particularly recommended thateach Member State clarify the concept of ‘work of equal
value' and increase the transparency of wage categories. It suggested four core measures to
improve pay transparency and encouraged Member States to implement at least one: (i) the right
to request information on pay levels; (i) gender pay reports; (iii) gender pay audits; and
(iv) discussion of theissue of equal pay during collective bargaining.In 2017, the European Pillar of
Social Rights, proclaimed by the European Parliament, the Council and the Commission at the
Gothenburg summit, sets out 20 key principles and rights essential for fair and well-functioning
labour markets and welfare systemsin the 21st century, including gender equality and the right to
equal pay (Principle 2). On 4 March 2021, the European Commission published a European Pillar of
Social Rights action plan, which called on Member States to at least halve the gender employment
gap. Another important step to reinforce the equal pay principle was the April 2021 proposal to
amend the Non-Financial Reporting Directive (NFRD), which is now referred to as the Corporate
Sustainability Reporting Directive (CSRD).

As regards the indirect determinants of the gender pay gap (institutional, cultural or ideological
obstacles), the EU adopted the Work-life Balance Directive in July 2019, with the aim of rebalancing
traditional family arrangements, promotingflexible work for bothmen andwomen, and supporting
equal distribution of household and care tasks between partners. After 10 years of intense
negotiations, the Commission proposal for a directive that aims to improve gender balance in
boardrooms - the '"Women on boards' Directive — was adopted by the co-legislators on
23 November 2022 and published in the Official Journalon 7 December 2022. It entered into force
on 27 December 2022.

Existing situation

Implementation andenforcementof the equal pay for equal work principle remain a challenge, and
the gender pay gapin the EU still stands at 13 % (Eurostat, 2020). One concern is that, because of a
lack of pay transparency, pay discrimination often goes undetected, and victims face difficulties in
obtaining redress.

In 2017, thereport ontheimplementation of the 2014 Commission recommendation warned that
the recommendation had not achieved the necessary changes. This was confirmed by the 2018
evaluation of Directive 2006/54/EC regarding the implementation of the principle of equal
opportunitiesand equal treatment of men and women in matters of employmentand occupation.
In 2020, a Commission assessment of the 2017-2019 EU action plan on tackling the gender pay gap
also concluded that the non-binding nature of the recommendation had limited its impact. While
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10 Member States (Belgium, Denmark, Germany, Spain, France, ltaly, Austria, Portugal, Finland,
Sweden plus the United Kingdom) had introduced mandatory pay transparency measuresand two
(Ireland and the Netherlands) were considering introducing legislation, 13 Member States (Bulgaria,
Czechia, Estonia, Greece, Croatia, Cyprus, Latvia, Hungary, Malta, Poland, Romania, Slovenia and
Slovakia) had no pay transparency measures, resulting in discrepancies in regulatory standards
across the EU.

In her political guidelines, European Commission President Ursula von der Leyen announced that
she would introduce a proposal on binding pay transparency measures in the first 100 days of her
mandate to address the gender pay gap and ensure the application of the principle of equal pay for
equal work. It is also one of the key priorities in the 2020-2025 EU gender equality strategy.The
Commission'slegislative proposal, originally included in the Commission's 2020 work programme,
was adopted on 4 March 2021. The Commission's work programme for 2022 included the file as a
pending priority. The French Presidency stated in its programme that it would move negotiations
on the proposed directive forward through trilogue negotiations, and the Czech Presidency
continued to discuss the proposal. Thefileis also one of the Swedish Presidency priorities.

Comparative elements

Iceland is generally well known for its culture of equality. In 2022, for the 13th time, the World
EconomicForum (WEF) ranked Iceland first out of 153 countriesin overallgender equality.

Article 65 of the Icelandic Constitution forbids any sort of gender discrimination, and in 2008,
Iceland enacted the Act on Gender Equal Status and Equal Rights of Women and Men (Equal Rights
Law), which requires equal opportunities for both women and men. On 1June 2017, the Icelandic
Parliament passedthe Equal Pay Certification Law, requiring all companiesand employers with 25 or
more employees to provide evidence - which has to be renewed every three years - showing that
they have paid equal wages to both women and men.

Iceland differs from the mainstream equal pay policies of most EU Member States. Equal Pay
Certification means that job applicants can check whether a company is certified before applying
for a job, while companies may also be subject to daily fines. With this law, Iceland stands out, as it
places the responsibility on the employer rather than the employee and includes medium-sized
companies and institutions.

Parliament's starting position

Parliament has been calling for stronger measures on pay transparency for a number of years.
Following the 2014 recommendation on pay transparency, Parliament undertook its own
implementation assessment. Its subsequent resolution of 8 October 2015 asked the Commissionto
draw up a legislative proposal on equal pay, incorporating measures on strengthening pay
transparency, together with effective means of enforcementsuch as mandatory pay audits for large
companies. Parliament's resolution of 30January 2020 on the gender pay gap urged the
Commission to ensure that the forthcoming paytransparency legislationapplies to both the public
and private sectors, promotes therole of the social partnersand collective bargaining, andincludes
strong enforcement policies to tackle those failing to comply. Parliament also asked that the
proposal contain a number of concrete measures. These include: (i) clear criteria for assessing the
value of work; (ii) gender-neutral job evaluation and classification systems; (iii) gender pay audits
and reports; (iv) entitlement for workers to request full pay information and a right to redress; and
(v) clear targets for companies'equality performance. Parliament's resolution of 21 January 2021 on
the current EU gender equality strategy stressed that binding measures are necessary to close the
gender pay gap. In its resolution the following month on 'challenges ahead for women's rights in
Europe: more than 25 years after the Beijing Declaration and Platform for Action’, Parliament
reiterated that the EU should strengthenefforts to close the gender pay gap and enforce the equal
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pay for equal work principle by adopting legislation to increase pay transparency, including
mandatory measures for allcompanies.

Counciland European Council starting position

On 13 June 2019, Council conclusions called for concrete measures to increase pay transparency,
stressing that therightto equal pay between women and men forequal work orworkof equal value
is enshrined in the Treaty of Rome but that, unfortunately, the effective implementation and
enforcement of this principle remains anissuein the EUin practice.

On 13 October 2020, EU ministers for employment and social affairs held a debate on equal
participation of women and men in the labour market, at which several participants welcomed the
announced EU pay transparency initiative.

In the Porto Declaration adopted on 8 May 2021, EU leaders committed to stepping up efforts to
fight discrimination and work actively to close gendergapsin employment, pay and pensions. They
reinforced their commitment to implement the European Pillar of Social Rights.

Preparationof the proposal

As part of the monitoring of existing legislation (2013 and 2017 implementation reports) andin the
process of the evaluation of equal pay provisions (2019), the Commission collected information
relating to the implementation of measures on pay transparency across the EU and the challenges
in enforcement of equal pay law. The Commission hasalso carried outa study on related topics (eg.
gender-neutral job classification systemsand the costs and benefits of pay transparency measures).
Similarly, organisations such as Eurostat, the European Foundation for the Improvement of Living
and Working Conditions (Eurofound) and the International Labour Organization (ILO) have
presented studieson equal pay.

Since 2018, the Commission has organised meetings andworkshops with stakeholders, particularly
social partners,and Member States' representatives, including a consultation with members of the
High-Level Group on gender mainstreaming and the Advisory committee for equal opportunities
for women and men in 2019. In addition to the feedback received on the inception impact
assessment (February 2020) for the preparation of the proposal, the Commission launched an eight-
week open public consultation with the public, non-governmental organisations, the Member
States, the social partnersand others, which ended on 29 May 2020. This initiative followed on from
the Commission's evaluation of the relevant legal provisions and previous Commission work
published in March 2020.

After a long process, the European Commission released its compulsory impact assessment (IA)
accompanying the proposal for binding pay transparency measures on 4 March2021. The
Commission Regulatory Scrutiny Board (RSB) had adopted a first negative opinion on the draft
version of the IA report, owing to 'significant shortcomings', on 25 September2020. On
17 November 2020, the RSB adopted a second negative opinion. Finally, on 27 January 2021, the
RSB adopted a third, positive opinion. Nevertheless, the RSB still recommended further
improvements to several aspects of the IA (e.g. a better explanation of why the preferred
combination of measures was considered most proportionate). The European Parliamentary
Research Service (EPRS) published an initial appraisal of the European Commission impact
assessment. According to EPRS, the IA 'provides a clear, well-evidenced outline of the problems at
stake, considering that one of the inherent problems of gender pay discrimination is the lack of data
and the difficulty proving its existence. It identifies the problem drivers coherently and makes a
compelling case for the consequences if the situation stays unchanged, including the likely impact
of the pandemic'. However,the objectives of the proposal 'could have been defined more precisely’,
and the IA 'does not appear to devote a lot of space to illustrating the regulatory implications or
simplification potential of the preferred optionsand measures'.
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The changesthe proposalwould bring

The proposed directive to strengthen the application of the principle of equal pay for equal work or
work of equal value between men and women through pay transparency and enforcement
mechanisms first concentrates on the definition of 'same work or work of equal value', and then
focuses on two key aspects of equal pay: (i) measures to ensure pay transparency and (ii) better
access tojustice for victims of pay discrimination.

First of all, the proposed directive would require Member Statesto establish tools or methodologies
to assess and compare the value of work, in line with a set of objective criteria that include
educational, professional and training requirements, skills, effort and responsibility, work
undertaken and the nature of the tasks involved. The availability of clear criteria at national level
should help workers to establish a valid comparator and assess whether they are treated less
favourably thanthe comparator performing the same work or work of equal value.

The measures proposed would apply to both public- and private-sector employers and would
address the transparency of pre-and post-employment pay, as well as the transparency of company
policy on pay and career progression:

1 Under the pay transparency measures, job-seekers would have a right to
information aboutthe pay range of posts theyapply for, while employers would be
prohibited from asking about an applicant's pay history. Employees would have a
right to ask their employer for sex-disaggregated informationon the average pay of
other workers doing the same work or work of equal value. Employers with at least
250 employees would have to report on their gender pay gap and carry out a pay
assessment if the gap exceeds 5% and cannot be justified.

2 Under the access to justice measures, compensation would be available to victims
of pay discrimination, with the burden of proof placed on the employer and
sanctions for infringements of the equal pay rule. Workers' representatives would
have a role in pay assessments and legal proceedings, including the possibility of
leading collective claims on equal pay.

The proposed measures are intended to provide for flexibility for small and medium-sized
enterprises.

Advisory committees

On 9 June 2021, the European Economic and Social Committee (EESC) adopted an opinion in which
it takes the view that pay transparency measures are unavoidable if the gender pay gap is to be
closed.

National parliaments

The subsidiarity deadline for national parliaments to submit comments on the proposal was
5 May 2021. The national parliaments of five Member States (Denmark, Italy, Portugal, Spain and
Sweden) submitted reasonedopinions.

Stakeholder views'

The European Trade Union Confederation (ETUC) welcomed the proposal. However, the
organisation regrets that the directive limits pay audits to organisations with more than
250 employees. It also criticises the reference to 'workers' representatives' rather thantrade unions.
It fears that this could lead to the mobilisation of 'fake unions' set up by employers, or even
employers themselves choosing 'workers' representatives', representatives to whom the
Commission confers, inter alia, the possibility of acting on behalf of employees in judicial or
administrative proceedings. Finally, the ETUCfindsthe proposal's suggestionthatemployers define
which jobs can be compared in terms of equal pay for work of equal value themselves to be
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problematic. 'The Directive will reduce secrecy on pay and shine a light on pay inequality. But it
handcuffs women and unions who want to turn that into equal pay', noted ETUC Deputy General
Secretary EstherLynch, respondingto the proposal.

The proposalis met with scepticismon the part of businesses, which had expressed theirreluctance
to the Commission on previous occasions, particularly during the public consultation phase.
Assuring the European Commission of their willingness to put an end to pay inequalities, many
companies' organisations had however pointed to risks in terms of personal data protection and
increased administrative burden. In its position paper,BusinessEurope underlines that the proposal
should avoid complicating human resources management with excessive administrative burdens
and exposure to abusive litigation. The organisation further considers that the final text should
respect national and social partners' competences for wage-setting and allow for pay to be
determined according to individual performance and full respect for employees' rights to
confidentiality. While SMEunited agrees on reducing the gender pay gap and promoting the equal
pay principle, the organisation considers that binding measures are not an adequate method to
tackle the gender pay gap. According to SMEunited, the most appropriate measuresto reduce this
gap would include tackling horizontal and vertical segregation, fighting gender stereotypes, and
providing childcare and long-term care through specific policies, intervention and funding.

Legislative process

The European Parliament's Committee on Women's Rights and Gender Equality (FEMM) and
Committee on Employment and Social Affairs (EMPL) have joint responsibility for this file under
Rule 58 of the Rules of Procedure (rapporteurs: Samira Rafaela, Renew Europe, the Netherlands,and
Kira Marie Peter-Hansen, Greens/EFA, Denmark). The committees held a joint hearing on the
proposed directive on 22 April 2021.

On 2 September 2021, the co-rapporteurs presented their draft report on the proposed directive.
The text tackles one of the key measures of the Commission's proposal: theobligation for companies
to publish information on pay differentials between their workers. The rapporteurs would like to see
this measure extended to all companies with at least 10 employees (the Commission had set the
limit at 250 employees). However, the report statesthat measures should be adapted according to
the size of the company, and suggests that information should be published every three years for
companies with 10to 50 employees, every two yearsfor companies with 50to 250 employees, and
every year for companies with 250 or more employees. They also callon Member States to support
theimplementationofthese measuresfor smaller actors. Furthermore, the draft report suggests the
publication of a more detailed set of data than that envisaged by the Commission, including the
publication of information on the criteria used to determine remuneration. Another major change
is that Parliament could demand that workers be given the right to ask how pay levels and wages
for each category of worker are determined. Contrary to the original proposal, which gave
employers the right to require that any worker who had obtained information not use it for any
purpose other than to defend his or her right to equal pay, the rapporteurs suggest allinformation
obtained by workers should be usable 'for any purpose, including that of defending their right to
equalpay'.In terms of defending this right, the draft reportalso proposesto callon Member States
to make it easier to bring equal pay casesto courtby 'reducing procedural barriers'. It also proposes
that the limitation periods for legal actions should be set at a minimum of five years, as opposed to
the three years required by the Commission. Finally, the rapporteurs argue in general that more
rights should also be given to workers' representatives. They suggest, for example, that they should
be able to request, on behalf of a worker, informationon the level of pay or to check the accuracy of
data published by companies.

On 15 November 2021, the Committees on Employment and Gender Equality took stock of the
1090 amendments tabled. On 17 March 2022, the EMPL and FEMM committees jointly adopted,
with 65 votes in favour, 16 votes against, and 10 abstentions, their position on the Commission's
proposal.
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The report upholds the Commission proposal regarding the shift of the burden of proof. In cases
where a worker feels that the principle of equal pay has not been applied and takes the case to court,
nationallegislation should oblige the employerto prove that therehas been no discrimination.

Thejoint committee recommended amending the proposal on the following main points:

» EU companies with at least 50 employees (as opposed to 250 as originally proposed)
should be required to disclose information that makes it easier for those working for
the same employer to compare salaries and expose any existing gender pay gap
within the organisation;

» If the pay reporting shows a gender pay gap of at least 2.5% (versus 5% in the initial
proposal), Member States would need to ensure that employers, in cooperation with
their workers' representatives, conduct a joint pay assessment and develop a gender
action plan;

» Workers and workers' representatives should have the right to receive clear and
completeinformationonindividualand average pay levels, broken down by gender;

» The European Commission should create a dedicated official label to award to
employers with no gender pay gap in their companies;

» MEPs also propose to prohibit pay secrecy, through measuresforbidding contractual
terms that restrict workers from disclosing information about their pay, or from
seeking information aboutthe sameor othercategories of workers' pay.

MEPs introduced a new article concerning the creation of a Union pay equality plan by the
Commission, 'setting out the priorities and targets tofillin concrete measures and corrective actions
based on data on labour market segregationand the biases in equal pay for equal work or work of
equal value in the European Union and the single market'. The Union pay equality plan should be
presented for a five-year period.

On 23 March 2022, the joint committee decision to enter into interinstitutional negotiations was
announced in plenary (Rule 71 of the Rules of Procedure) and, subsequently, a plenary vote to
confirm the committees' decision toenterintointerinstitutional negotiations was requested. During
Parliament's April 2022 plenary session, on 5 April, Parliament voted to confirm the negotiating
mandate (by 403 votes in favour, to 166 against, with 58 abstentions), with a view to initiating
trilogue negotiations with the Council.

In the Council, the proposal was examined in the working party on social questions, which started
work on thefilein March 2021. Six compromise texts were presented. The Presidency held eight full
days of working party meetings (between 22 March and 17 November 2021) and many bilateral
deliberations in order tofind suitable solutions that address the national delegations' concerns. The
main issues addressed in the Council preparatory bodies were: (i) proportionality and interference
with national systems; (ii) increased financial and administrative burdens for employers, in particular
micro-and small-sized employers; (iii) provisionsrelating to the combined forms of discrimination;
(iv) scope of the directive, especially in relation to applicants for employment; and (v) remedies and
enforcement ofrights and obligationsrelatingto the principle of equal pay.

In the meeting of the Member States' ambassadors tothe EU (Coreper)of 1 December 2021, a broad
majority of delegations supportedthe presidency'swork andagreed that the compromise text was
a solid base for future negotiations with the European Parliament.Compared with the Commission's
proposal, the main elements introduced are, among others, are to include applicants for
employment in the scope for the purposesof pay transparency measures priorto employment,and
to add definitions regarding 'principle of equal pay', 'monitoring body', 'workers' representatives,
'micro-sized employers',and 'small-sized employers' in Article 3. The Council compromise text also
states that the proposal should not entail additional obligations for employers to gather data
relating to protected grounds other than gender. When evaluating the tasks performed in an
organisation, it calls for the inclusion of four criteria - skills, effort, responsibility and working
conditions — to be used with a view to applying the concept of work of equal value, and asks that
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exemptions be introduced for micro- and small-sized enterprises with regard to some of the
obligations relating to pay transparency. Other key elements introduced, compared with the
Commission's proposal, are amendments allowing flexibility based on nationallaw or practice and
taking account of different labourmarket models and the differentnational judicial systems.

Some delegations regretted that the text had not been subjected to furtherdiscussion at technical
level. While some delegations were not yet in a position to lift their general scrutiny reservations,
most delegations agreed that the text was mature enough to be forwarded to the Employment,
Social Policy, Health and Consumer Affairs (EPSCO) Council, with a view to reaching a political
agreement. On 6 December 2021, the Council agreed on a general approach on the proposed
directive. Following the agreement between the Member States, the Council entered into
negotiations with the EuropeanParliament.

On 27 October2022, during a third round of talks (after the two first trilogue meetings of 30 June
and 6 October 2022), Parliament and the Council continued the search to outline ways around the
divergences exposed at the previous rounds, namely on definitions and the scope of the directive,
the role of social partners, how to address intersectional discrimination, and the inclusion of non-
binary people. On 30 November, during the fourth trilogue meeting, reporting obligations on pay
differentials and the inclusion of non-binary peoplein the scope of the directive were still a point of
contention.

On 15 December 2022, Parliament, Council and Commission reached a provisional trilogue
agreement on the directive and finalised the text during the fifth and lastround of negotiations. On
21 December, the Member States' deputy ambassadors to the EU (Coreper 1) approved the
compromise text resulting from negotiations. With regard to the future obligations for companies
in terms of data communication, allcompanies, regardless of their size, will have to make available
to theiremployees a descriptionof the gender-neutral criteria usedto define their remunerationas
well as a breakdown on remunerationin the company. Asenvisaged in the Commission's proposal,
pay secrecy will be banned: the directive will prohibit contractual clauses that prevent workers from
disclosing information about their wages. Companies with more than 100 employees will have to
publish their gender pay gap. If the pay gap datareveala gender gap of atleast 5 %, the company
will be obliged to work with employee representatives to conduct a joint assessment. The burden
of proof will shift from the worker to the employer. If the case goes to court, a worker who feels
discriminated againstin terms of pay may claim compensation; it will be up to the employerto prove
that there has been no discrimination. For the first time, intersectional discrimination, i.e.
discrimination based on a combination of sexand any other ground(s) of discrimination, and the
rights of non-binary people have been included in the scope of the new rules. To limit the costsand
administrative burden for companies, Member States will have to provide employers of less than
250 workers and workers' representatives with technical assistance and training so as to enable
them to comply with the obligations underthe directive.

On 25 January 2023, the joint committee approved the text agreed during interinstitutional
negotiations (with 62 votes in favour, 8 votes against, and no abstentions). On 30 March, the
agreement was formally adoptedin plenary by 427 votesto 79 with 76 abstentions. On 24 April, the
Council adopted the text, and the final act was signed on 10 May. Published in the Official Journal
on 17 May 2023, EU Member States will have until 7 June 2026 to transpose its provisionsinto their
national laws. Five years after the transposition deadline, the requirement to report gender pay
information everythree years will be extended to companies employing over 100 workers.
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ENDNOTE

T This section aims to provide a flavour of the debate and is not intended to be an exhaustive account of all different

views on the proposal. Additional information can be found in related publications listed under 'European Parliament
supporting analysis'.
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