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Review of rules for alternative investment funds 
Impact assessment (SWD(2021)340, SWD(2021)341 (summary)) accompanying a Commission proposal for a 

directive of the European Parliament and of the Council amending Directives 2011/61/EU and 2009/65/EC as 
regards delegation arrangements, liquidity risk management, supervisory reporting, provision of depositary 

and custody services and loan origination by alternative investment funds (COM(2021)721) 

This briefing provides an initial analysis of the strengths and weaknesses of the European 
Commission's impact assessment (IA) accompanying the above-mentioned proposal submitted on 
25 November 2021, and referred to the Committee on Economic and Monetary Affairs (ECON). 

The Alternative Investment Fund Manager Directive (AIFMD) was adopted in 2011 in the wake of 
the global financial crisis, to achieve coherent supervision and management of the risks that 
alternative investment funds1 (AIFs) may generate, and to provide investor protection. Article 69 
AIFMD calls for a review of the application, impact and scope of this directive. In this context, in 
June 2020, the Commission presented a report and a detailed assessment to the co-legislators, both 
of which were based on an extensive external evidence-based study. The latter was also the basis of 
a 'back to back' evaluation of the AIFMD (Annex 9 of the IA), conducted as part of and in parallel to 
the IA, as the inception IA reveals. This evaluation finds that the AIFMD largely achieved its 
objectives, but could benefit from improvements in areas that were either not sufficiently addressed 
in 2011 and/or that have since evolved considerably (IA, p. 12). The initiative is a REFIT initiative, part 
of the 2021 Commission work programme and the joint declaration on legislative priorities. Some 
elements are also relevant for retail collective investment schemes, regulated by the Undertakings 
for Collective Investment in Transferable Securities (UCITS) Directive, which is therefore also 
proposed to be amended in order to ensure coherence with the AIFMD. 

Problem definition 
The IA outlines rather briefly three main problems to tackle (IA, pp. 12-13): 

 difficulties in monitoring and managing financial stability risks; 
 inefficiencies in managing investment funds and 
 inadequate protection of fund investors. 

These problems are identical with the main conclusions of the evaluation annexed to the IA, which 
the IA references frequently instead of presenting the main problems here in depth. The problem 
drivers are, in turn, explored more thoroughly (IA, pp. 13-27). They relate, first, to a range of current 
provisions considered incomplete or inefficient, notably as regards loan-originating funds (LOF), 
not covered by the current directive. This led some Member States 2 to install diverging national 
regimes, while others have no specific rules in this area (IA, pp. 14-16). In addition, the IA explains 
how fragmented rules – and availability – of liquidity management tools (LMTs) across the EU, 
incomplete regulation of custodians 3 of investment funds' assets, and overlapping or missing 
supervisory reporting data4 all entail risks for the financial stability and investor protection in the EU 
(IA, pp. 17-20). Second, the IA sees market developments during the last years as important drivers 
of the problems – more precisely, the significant increase of loan-originating funds and limited 
supply of depositary services in smaller markets. And third, the inconsistent application of rules 
in Member States, owing to a lack of clarity in the current legislation, is considered problematic, in 
particular in the area of delegation of portfolio or risk management, because guidelines by the 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=SWD:2021:340:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0232&from=EN
https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/swd/2020/0110/COM_SWD(2020)0110_EN.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/190110-aifmd-operation-report_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=pi_com%3AAres%282020%297582651
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European Securities and Markets Authority (ESMA) advising the national competent authorities 
(NCAs) did not solve persistent 'disagreements'. The IA describes the systemic risks stemming from 
the problems and drivers, including potential spill-overs to the banking and insurance sectors, and 
insufficient investor protection (IA, pp. 15-17). Under the baseline scenario, all problems are 
expected to persist, and to continue impeding competition in the internal market for AIFs, assuming, 
inter alia, a continuous trend of growing European-focused assets under management, and a 
doubling of the global private debt market to US$1.4 trillion by 2025 (IA, pp. 29-31). 

In terms of the scope of the problems, the IA stresses that overall, the investment fund sector has 
tripled since 2008, from €5 trillion to €15 trillion worth of assets in 2020, and constitutes an 
important channel for financing the economy and the pandemic recovery (IA, p. 9). According to the 
IA, the total net asset value of funds that activated a liquidity management tool for EU and European 
Economic Area AIFs was €5.57 billion as of 13 May 2021, having resisted the Covid-19 crisis rather 
well, with only 56 out of 30 357 EU AIFs liquidated or entering liquidation during the pandemic (IA, 
p. 10). Against the backdrop of Basel III capital requirements, which reduce banks' capacity to issue 
loans to highly indebted borrowers, the IA cites ESMA sources indicating that EU AIFs' exposures to 
leveraged loans and collateralised loan obligations have increased by 15 % in recent years, reaching 
€108 billion by the end of 2018 (IA, pp. 22-23). Finally, the IA stresses that the fragmentation and 
uncertainty of current rules imply high compliance costs for fund managers, without however 
quantifying them due to a lack of relevant data (IA, pp. 30 and 87).  

While the problems, drivers and their consequences are analysed and evidenced thoroughly, 
neither the problem tree (IA, p. 13) nor the text indicate clearly which driver leads to which problem. 
For instance, market developments and fragmented application of rules both lead to the strong 
concentration of depositary services. It would have been useful to clearly indicate the relevant 
interlinkages and overlaps in a transparent manner, so as to provide a clear basis for the IA's 
intervention logic. It is also not evident whether all problems have the same weight. Finally, the IA 
does not explain how the problems affect different stakeholder groups specifically, although it 
refers regularly to stakeholder positions to underpin the analysis. Annex 3 of the IA determines fund 
managers, investors, NCAs, ESMA and SMEs as the main stakeholders affected.  

Subsidiarity / proportionality 
The IA cites Articles 114 and 53(1) of the Treaty on the Functioning of the European Union as legal 
basis, referring to the functioning of the internal market and the pursuit of activities by self-
employed individuals – in this case financial intermediaries, their investment services and activities 
(IA, p. 32). The IA argues that fragmented national application of current rules impedes cross-border 
activities of investment funds, and thus the development of the internal market for AIFs. The IA 
confirms the need for continued EU action by amending existing directives that have proven their 
added value, while keeping the balance with national actions; it does not consider other legislative 
tools 5 (IA, p. 32). The IA points out in particular that efforts to achieve supervisory convergence of 
the delegation regime under both the AIFMD and UCITS Directive 'have been exhausted', therefore 
requiring new legislative action (IA, p. 33). Proportionality is mentioned in relation to several policy 
options, but the principle is not assessed horizontally in the IA (IA, p. 32). No reasoned opinions were 
submitted by the subsidiarity deadline for national parliaments (29 March 2022).  

Objectives of the initiative 
The IA defines the initiative's general objective as threefold: ensuring financial stability, protecting 
investors, and integrating the AIF market. It is to be achieved by a consistent framework for the 
supervision and prudential oversight of AIFMs through six specific objectives (IA, p. 33): 
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1. implement operational requirements for managers of loan-originating AIFs; 
2. increase competition for depository services provided to AIFs in markets with a 

limited number of depository service providers; 
3. improve the effectiveness of the existing AIFMD and UCITS rules on delegation; 
4. improve supervisory reporting by providing supervisors with more granular data for 

market monitoring, and removing duplications for AIF and UCITS managers; 
5. improve the availability of LMTs for open-ended6 AIFs and UCITS across the EU; 
6. ensure equal treatment of custodians upholding investor protection for all types of 

entities that safe-keep AIFs' or UCITS' assets. 

While the above objectives derive logically from the problem definition, the IA does not present any 
operational objectives as required by the Better Regulation Guidelines and Toolbox. It appears that 
some objectives could have been more specific and time-bound (based on the S.M.A.R.T. criteria of 
these guidelines, according to which objectives should be specific, measurable, achievable, relevant 
and time-bound). Moreover, the IA uses, unnecessarily, varying terminologies and structures when 
referring to objectives in the subsequent sections, making it more difficult to relate them clearly to 
policy options and indicators, in particular for non-expert readers (for instance as regards 
harmonisation of rules, relevant to several objectives). 

Range of options considered 
The IA explains that it assesses policy options to achieve the first three of the above specific 
objectives, while the other three specific objectives are addressed (only) in Annex 6. It argues that 
the 'policy direction' for the three latter objectives was already provided by 'technical proposals' of 
ESMA and the European Systemic Risk Board (ESRB), so that it is left to the IA (i.e. Annex 6) to merely 
discuss their 'technical execution' (IA, p. 34). Table 1 shows the options presented to achieve the 
first three specific objectives in the main text (the IA's preferred options are in bold): 

Table 1: Options considered to achieve specific objectives 1, 2 and 3 

 Implement operational requirements for managers of loan-originating AIFs 

Option 1 
Discarded 

Prohibit AIFs from originating loans or participating in the credit market 

Option 2 
Discarded 

Partial harmonisation of certain measures modelled on common elements of existing 
national frameworks 

Option 3 
 

Harmonise requirements for managing loan-originating AIFs, based on advice of the 
European Supervisory Authorities (ESAs), including a) establish common EU rules on 
robust credit assessment procedures, valuation methods and specific risk 
management; b) limit concentration and interconnectedness with broader financial 
system/credit institutions and impose closed-ended nature of funds; c) require 
retention of economic interest when loan is originated and sold by AIF on the 
secondary market 

 

 Increase competition for depository services provided for AIFs in markets with a 
limited number of depository service providers 

Option 1 Common EU rules to establish an EU depositary passport 

Option 2 Allow NCAs to permit AIF managers to source depositary services across borders 
 

https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en
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 Improve effectiveness of AIFMD and UCITS rules on delegation 

Option 1 

Further specify AIFMD and UCITS rules on delegation: a) align UCITS, AIFMD and 
AIFMR rules on delegation; b) specify rules further and require designation of 
individuals who would carry out or supervise key AIF management functions; identify 
AIF management functions that cannot be delegated; c) require NCAs to notify ESMA 
in cases of full delegation of investment or risk management to third-country entities, 
storage of notifications by ESMA – approval and enforcement of delegation rules by 
NCAs 

Option 2 
 

Empower ESMA to enforce delegation rules where the delegate is based in a third 
country 

Option 3 Establish legal quantitative limits (through thresholds) on delegation  

Source: author, based on the IA.  

The policy options to achieve the three other specific objectives, presented in Annex 6 and 
labelled 'technical adjustments to the AIFMD that are not impact assessed' (see also next section), 
include two options for specific objective 4, 5 and 6, respectively (IA, pp. 93-115).  

The range of options (including for the first three objectives) is embedded in various technical 
recommendations by specialised bodies (ESAs, European Central Bank (ECB), ESRB, etc.). Their 
presentation is clear, albeit at times already pre-empting some of their impacts. Systematic 
references to stakeholder opinions support the early discarding of options 1 and 2 under the first 
specific objective, which the IA finds disproportionate (IA, pp. 35-36 and 39). However, the 
presentation of the thus (only) remaining option 3 appears to have been favoured from the start, as 
its implementation is described in greater detail than that of the two discarded options, with an 
array of comprehensive measures to address credit risks.7 For the other objectives, the options' 
presentation seems more balanced (IA, pp. 36-39). The baseline scenario is described thoroughly 
both in the problem definition and the evaluation in Annex 9. 

Assessment of impacts  
The IA's main text assesses the impacts of the options featured in the table above on investors, 
AIFs/AIF managers, financial stability, and small and medium-sized enterprises (SMEs); this is 
preceded by concise 'pros' and 'cons' and followed by a comparison of the options against the 
relevant specific objective (but not against the baseline), resulting in the selection of the preferred 
options.8 The options are then compared specifically as regards their effect on a single market for 
AIFs, investor protection, financial stability, efficiency (cost-effectiveness reflections) and SMEs, as 
well as regarding 'other economic, environmental, social and fundamental rights impacts' (all in one 
step) and coherence with EU policy objectives (IA, pp. 40-41, 47-49 and 55-56). Notably, for each 
specific objective, a supplementary short section highlights potential additional costs for each 
option, before determining the preferred options. 

The IA is mostly qualitative, including for costs and benefits (also the sections on new costs); options 
are measured ranging from +++ (very positive effect), to +/- (mixed effects), to ---- (very negative 
effects). The assessment of the individual options is logical and concise, using comparative tables 
and concluding with a summary of the 'general impacts' of the combined preferred options, with a 
focus on cost implications, and complemented by quantified estimates of REFIT cost savings for 
cross-border depositary services (but not for other elements, IA, pp. 58-62).9 

The IA favours the options expected to entail the most effective and efficient harmonisation of 
management rules for loan-originating AIFs and investor protection, expecting benefits such as the 
better availability of alternative financing for the economy in general and SMEs in particular, sound 
loan origination, and increased cross-border depositary services (IA, pp. 41 and 47-48). As regards 
delegation, a clarification of current AIFMD and UCITS rules (option 1) is preferred over an ESMA 
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empowerment to enforce delegation rules (option 2), considered disproportionate and possibly in 
breach of subsidiarity, since the IA does not see evidence that the NCAs would be unable to 
implement EU rules once they are clarified (IA, p. 53). Quantitative thresholds (option 3) are seen as 
too inflexible, 'impractical', and potentially costly to implement, citing the diversity of investment 
strategies and goals of investors across the EU, and the absence of harmonised securities and 
insolvency laws (IA, p. 54).  

The IA clearly makes efforts to anticipate costs of the options in a comprehensive manner, albeit, as 
noted, mostly by qualitative analysis (except for depositary services). It does not expect the 
preferred option 3 for loan-originating AIFs to generate significant new costs for AIF managers who 
already have sound credit-originating practices in place, while managers who do not would incur 
'substantial compliance efforts and costs' (IA, pp. 41-42 and 82-83). The benefits of risk mitigation 
through harmonised rules would, however, outweigh these additional costs, according to the IA. In 
the same vein, the IA finds costs caused by more detailed disclosure requirements 'justified' by the 
positive effects on financial stability and investor protection. Moreover, the IA stresses that both 
options to increase the supply of depository services would reduce costs in highly concentrated 
markets (supervisory fees, estimated to range between €4 400 and €9 400 depending on the 
Member State, and costs for licences of between €6 000 and €9 200 per licence); it opts for the less 
prescriptive solution of maintaining flexibility for the NCAs 'at this stage of the development of the 
Union law' (thus not excluding a later introduction of a common EU depositary passport, IA, pp. 46, 
49 and 58-59).  

The IA expects generally no social, environmental and fundamental rights impacts, except for 
the perception that greater availability of loan-originating funds would facilitate the transition to a 
sustainable future and green economy, which is not further explored (IA, p. 41). In fact, admitting 
that these aspects are not covered by the IA, which focuses on the results of the evaluation, it 
announces that 'the effectiveness' of environmental, social and governance-related measures will 
be assessed 'in the future' (IA, p. 10). Consequently, the link to the EU's overall political priorities and 
the sustainable development goals, i.e. how to integrate sustainability risks in AIF management, is 
not discussed in the IA, despite the fact that this question was part of the stakeholder consultation 
(see below). 

Finally, as noted, the options/'technical adjustments' to achieve the second set of three specific 
objectives are discussed in Annex 6 (IA, pp. 93-110). Contrary to its title, which states that they are 
'not impact assessed', Annex 6 does exactly that: it presents the options to achieve each objective, 
followed by a qualitative assessment of their potential impacts (in a similar structure as for the first 
three objectives in the main text). The analysis of the respective technical aspects seems balanced 
and thorough. The selected preferred options are: eliminate restrictions to the granular reporting, 
and mandate a feasibility study for merging statistical and supervisory reporting (specific 
objective 4); harmonise availability of LMTs for the managers of open-ended investment funds to 
choose from (specific objective 5); and subject central securities depositories to AIFMD and UCITSD 
rules when they hold in custody funds' assets with some facilitation (specific objective 6). In terms 
of more granular reporting requirements, the IA does not expect immediate costs (IA, p. 60). 
However, more streamlined reporting (with a common template) would be expected to entail 
additional costs. Acknowledging a lack of data in this context, the IA requests a feasibility study from 
ESMA, other ESAs and the ECB, to be able to estimate these costs in the future (IA, pp. 102-106). The 
IA notes that, regardless of the options discussed in this context, further technical advice on aspects 
such as the liquidity profile of funds, liquidity risk management, and stress testing will probably be 
sought from ESMA (IA, p. 96). 

SMEs / Competitiveness 

The IA consistently highlights the increasing relevance of AIFs – and particularly loan-originating 
funds – for SMEs, checking potential impacts of all options on them (IA, pp. 22-23, 35, 40-41, 43, 48, 
56 and 61). In the absence of quantified information on potential new costs for some fund managers, 
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the argumentation that SMEs are expected to benefit from cross-border depositary services, and 
particularly from harmonised rules for and better availability of loan-originating funds, seems 
logical, but could have been substantiated better. The same holds true for the claim that start-ups 
investing in green technologies are likely to benefit from, and then contribute to, the green 
transition (since this certainly depends on many other factors, as well, IA, p. 61). Having identified 
the lack of competition in the internal market as problematic, the IA expects the preferred options 
to increase the competitiveness of EU AIF managers both in the international context and in the 
internal market, by harmonising rules for AIF managers in a proportionate way and avoiding 
unnecessary costs. (This is why the IA rejected, for instance, the option of introducing quantitative 
delegation thresholds, and requests a feasibility study before introducing a streamlined reporting 
template, IA, pp. 9, 23, 28, 40-41, 52, 61 and 81). However, as noted, possible anticipated new costs 
are not quantified in the IA (see above and next section). 

Simplification and other regulatory implications  

The IA states that, as a REFIT initiative, the simplification of current rules (through harmonisation) 
and the reduction or minimisation of new regulatory costs are central objectives (IA, p. 61). At the 
same time, the IA deems expected new compliance costs under the preferred options to be 
proportionate, compared with their benefit of mitigating the risks investment funds are facing. As 
noted above, the IA provides quantitative costs estimates in relation to depository services, 
anticipating potential REFIT cost savings for depositaries of between €30 000/60 000 and 
€46 000/92 000 for one-off-licence, and up to between €22 000/44 000 and €47 000/94 000 for 
annual licence costs (assuming that five of ten depositaries would offer their services in smaller 
markets, and based on estimations of the external study underpinning the IA, depending on the 
Member State, IA, p. 62). 

Monitoring and evaluation 
As previously mentioned, the IA does not present clear deliverables in the form of operational 
objectives. The indicators to monitor the initiative's effectiveness are presented in relation to four 
specific objectives (two indicators for each objective, IA, pp. 63-64). As noted above, it would have 
been clearer to present the indicators in relation to the six specific objectives defined by the IA. 
Some of the data to be collected by NCAs and ESMA are new, and will allow ESMA to analyse the 
development of depositary services in smaller markets, delegation arrangements, including in third 
countries, and reporting efficiency. The IA suggests an evaluation of the initiative five years after its 
transposition into national law (which is set at two years after the entry into force). 

Stakeholder consultation 
The IA refers consistently to stakeholder positions, including minority views and 'confidential' 
evidence provided by some depositaries (IA, pp. 17, 20, 25, 27, 35-36, 39, 44-45, 49 and 51-52). From 
22 October 2020 to 29 January 2021, the Commission conducted an open public consultation on 
the AIFMD review, which received 133 responses.10 The IA also mentions targeted follow-up bilateral 
consultations, but does neither specify how many nor which stakeholders participated in these (IA, 
p. 86). According to the IA, the Council's Financial Services Committee, NCAs and ESMA staff were 
also consulted, in addition to (unspecified) workshops, Member States and industry stakeholders 
(IA, pp. 66-67). The references to the stakeholder positions are mostly general ('the majority of … ') 
and, being presented in relation to each option, rather scattered, without an overall identifiable 
trend (which is also due to the fact that they vary depending on the particular technical issue at 
hand). Having said that, the IA states that the 'overall objectives' of the initiative were supported in 
the follow-up consultations, which could have been specified further (IA, p. 36). The IA's statement 
that the stakeholder consultation did not indicate specific preoccupations as regards costs, but that 
AIF managers had clearly experienced increasing costs by overlapping reporting requirements, 
appears somewhat contradictory and could have been documented in more detail (IA, p. 84). 

https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/2020-aifmd-review-consultation-document_en.pdf
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Supporting data and analytical methods used 
Interestingly, the IA mentions an upstream meeting during which the Regulatory Scrutiny Board 
(RSB) recommended that, in preparing this IA, attention be paid to presenting a 'digestible 
document' (hinting at the topic's high technicality), bearing in mind compliance and administrative 
costs, in particular (in view of the planned implementation of the new 'one in one out' (OIOO) 
principle at EU level, IA, p. 65). While the IA could have been more accessible to non-expert readers, 
it made clear efforts to discuss potential new costs in depth. However, since it does so mostly 
without quantifying them, it is not evident how the off-setting of new costs in the same policy area, 
as envisaged for the OIOO principle in the Better Regulation Guidelines, would be implemented.  

The intervention logic of the IA is overall clear, and its evidence-base sound, including reliable 
sources and – as is customary for highly specialised files in this policy area – specific input from, inter 
alia, ESMA and the other ESAs, the ECB, ESRB and the International Organization of Securities 
Commissions (IOSCO) (see the bibliography, IA, pp. 66-67).11 Furthermore, the IA builds directly on 
a 2020 Commission report on the application of Directive 2011/61/EU, which was underpinned by a 
detailed staff working document, and on the AIFMD application's 'back to back' evaluation, annexed 
to the IA, all of which drew on a very comprehensive external study.  

The IA is for the most part qualitative, with some quantitative elements based on market data from 
ESMA and the industry (non-specified) (IA, p. 87). The IA is transparent about limitations, in particular 
regarding quantification, citing the 'lack of granularity in the reporting data' and missing 
information on the size of the loan-originating fund sector, and the variety of investment profiles 
and management forms of investment funds (Annex 4). However, the IA could have provided more 
details in this respect, for instance in the context of the methods used in the supporting expertise, 
considering this is particularly relevant for a REFIT initiative, and new costs are expected for some 
fund managers (IA, pp. 62 and 84).  

Follow-up to the opinion of the Commission Regulatory Scrutiny Board 
The RSB issued a positive opinion on the draft IA on 16 July 2021, indicating room for improvement 
as regards the problem definition, the options for loan-originating funds, and expected costs for 
SMEs. The explanation of how these points were addressed in the final IA is missing in the final IA 
(IA, p. 65), but features in the proposal's explanatory memorandum (p. 8-9). The issues raised by the 
RSB appear to have been addressed partially in the final IA, with some remaining issues as noted in 
this briefing. 

Coherence between the Commission's legislative proposal and IA 
The proposal appears to follow the IA's reflections and preferred options, including the provisions 
for monitoring and evaluation. 

The IA supports the proposal for the review of the AIFMD in an overall effective and transparent 
manner. It is based on solid internal and external expertise, including an array of technical 
recommendations from the relevant EU and international bodies in charge of monitoring and 
supervising investment funds. While the intervention logic of the mostly qualitative IA is clear, some 
aspects could have been substantiated in a more precise way. The highly technical analysis would 
have been more accessible to non-expert readers if interdependencies and links between the 
problems and drivers, and between objectives, options and monitoring indicators, had been 
indicated more clearly. The IA justifies limited quantification by a lack of data, providing quantified 
estimates (only) for the expected potential REFIT cost savings in the area of depositary services. The 
IA favours, for the time being, less prescriptive solutions in order to respect proportionality and 
subsidiarity. It highlights the need of additional targeted expertise for a number of questions, 
including as regards harmonisation of reporting requirements. 

https://www.esma.europa.eu/sites/default/files/library/esma34-43-340_final_report_on_thematic_study_on_notification_frameworks.pdf
https://www.ecb.europa.eu/pub/pdf/scpops/ecb.op202.en.pdf
https://www.esrb.europa.eu/pub/pdf/recommendations/esrb.recommendation180214_ESRB_2017_6.en.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD645.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/190110-aifmd-operation-report_en.pdf
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ENDNOTES 
1  According to the IA glossary, AIFs are collective investment undertakings 'defined by the EU law as raising capital from 

a number of investors, with a view to investing it in accordance with a defined investment policy for the benefit of 
those investors and does not require authorisation pursuant to Article 5 of Directive 2009/65/EC (UCITS Directive)' (IA, 
p. 6). 

2 Germany, Ireland, Spain, France, Italy and Malta (IA, p. 14). 
3  i.e. entities that safe-keep investment funds' assets, which are financial instruments; often a credit institution or an 

investment bank (IA, pp. 5-7). To optimise business processes, an AIF manager can delegate certain management tasks 
to third parties according to strict requirements, but maintains the overall responsibility and liability (IA, p. 139). A 
depositary (service) has additional oversight duties besides safe-keeping (monitoring cash-flows and compliance 
with rules). 

4 The Alternative Investment Fund Managers Regulation (AIFMR), which supplements the AIFMD as regards detailed 
supervisory reporting requirements by AIFs, requires only the reporting of aggregated data, and is interpreted 
differently across EU Member States (IA, pp. 20-21).  

5  In its special report 04/2022, 'Investment funds: EU actions have not yet created a true single market benefiting 
investors', the European Court of Auditors notes that directives 'may not be the appropriate tool to deepen the single 
market', considering that 'subsequent repeated revisions have not led to different outcomes' (ECA report, p. 44). 

6  Open-ended funds can issue and redeem shares at any time, whereas a closed-ended AIF does not repurchase or 
redeem its shares or units with its investors, at the request of any of its shareholders or unitholders, prior to the 
commencement of its liquidation phase or wind-down (IA, pp. 7 and 22). 

7  Including organisational requirements for originating loans and managing portfolios; stress testing; a risk retention 
requirement; limiting interconnectedness by not permitting lending to other financial institutions, the AIFM, 
management company, general partner, depositary, or to delegates or group companies; imposition of closed-ended 
funds; and rules on investor disclosures and additional AIFMD reporting (IA, pp. 37-39). 

8  For the first specific objective, there is no comparison, since options 1 and 2 were discarded earlier (IA, pp. 40-41). 
9  Justified by the IA, p. 62: 'Apart from the depositary costs, it is difficult to quantify the precise cost impact of the 

proposed measures as compliance costs vary between fund managers depending on their location, organisational  
structure, fund size, choice of service providers and the complexity of their investment strategies. In addition, fund 
level cost data is generally confidential information not widely shared by investment managers'. 

10  Most respondents seem to be companies or business organisations in the area of investment management, but the 
synopsis report on the stakeholder consultation in Annex 2 of the IA does not provide exact numbers in the charts on 
the types of respondents (IA, pp. 68-69).  

11  See also the ESMA letter to Commissioner Valdis Dombrovskis with suggestions for improvement of the key elements 
of the AIFMD review, 18 August 2020, and ESRB letter to the Directorate-General for Financial Stability, Financial 
Services and Capital Markets Union (DG FISMA), 3 February 2020. 

 

 

This briefing, prepared for the ECON committee, analyses whether the principal criteria laid down in the Commission's own 
Better Regulation Guidelines, as well as additional factors identified by the Parliament in its Impact Assessment Handbook, 
appear to be met by the IA. It does not attempt to deal with the substance of the proposal. 
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