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This briefing is one in a series of 'implementation appraisals', produced by the European Parliamentary 
Research Service (EPRS), on the operation of existing EU legislation in practice. Each briefing focuses on a 
specific EU law, which is likely to be amended or reviewed, as envisaged in the European Commission's 
annual work programme. 'Implementation appraisals' aim to provide a succinct overview of publicly 
available material on the implementation, application and effectiveness to date of an EU law, drawing 
on input from EU institutions and bodies, as well as external organisations. They are provided by the EPRS 
Ex-Post Evaluation Unit, to assist parliamentary committees in their consideration of new European 
Commission proposals, once tabled. 

SUMMARY 
There are two types of intellectual property rights (IPRs): industrial property, which includes patents, 
trademarks, industrial designs and models, and designations of origin; and copyright, which 
includes artistic and literary property. Directive 98/71/EC on the legal protection of designs and 
Regulation (EC) 6/2002 on Community designs (hereinafter Community design legislation or CDL 
when both texts are addressed simultaneously) are the backbone of EU law on Community designs.1 

The directive set up the underlying principles for a harmonised legal framework, so that the 
conditions for obtaining protection of registered designs became equivalent in all Member States. 
Shortly afterwards2 the regulation was adopted to complement national systems, establishing an 
EU autonomous unitary system and, along with registered Community designs (RCDs), creating a 
new protection regime for unregistered Community designs (UCDs). The Community design system 
is conceived to be easily accessible and affordable for all design rights holders throughout the EU.3  

The CDL has proven its effectiveness in design protection and has helped to foster innovation and 
competition in this field (more than 1.4 million designs had been filed by the end of 2019 and more 
than 813 000 RCDs were in force on 1 January 2020, with an increase of 6.5 % annually between 2003 
and 2019).4 In contrast, failure to apply the same protection to spare part designs resulted in adverse 
consequences on the single market where there is no uniform system. Furthermore, with rapid 
technological progress and the green transition, the legislation needs to be modernised in order to 
retain its added value. 

This implementation appraisal looks at the practical implementation of Community design 
legislation in light of the expected Commission proposal for its revision.  

https://eur-lex.europa.eu/resource.html?uri=cellar:399f8f58-0b0e-4252-a0a8-8c8600f55c5e.0008.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002R0006
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Background 
'Design' means the appearance of the whole or a part of a product. It is its visual appearance, and 
this visual appearance is the first element that makes the product attractive or not to the buyer. It is 
a key factor in the development and commercialisation of a product and a major driver of 
innovation. For this reason, design protection should be part of any business development strategy. 

In the past, designs could be registered either at national level or at regional level through the 
Benelux Office for Intellectual Property (BOIP). At international level the Hague Agreement 
Concerning the International Registration of Industrial Designs (the Hague system) allowed 
applicants to register a design by filing a single application with the International Bureau of the 
World Intellectual Property Organization (WIPO), enabling design owners to protect their designs 
with minimum formalities in multiple countries or regions. In 1959, the European Community 
started showing interest in industrial design protection and, on the Commission's initiative, a 
working group was set up.5 The working group's 1962 report pointed to substantial differences 
between national laws, and recommended adopting uniform rules.  

For years there were no subsequent developments. The national rules were so disparate that a 
design right could exist in one Member State but not in another. Thus the limited territorial scope 
of application of design legislation could result in multiple rights holders in different Member States. 
This hampered the free movement of goods, causing market distortions detrimental to companies, 
in particular small and medium-sized enterprises (SMEs). Companies were left with the only 
alternative of seeking design-protection on a country-by-country basis, a complex, costly, lengthy 
and at time bureaucratic process. The Hague system administered by the WIPO was not an 
alternative either; this was not a unitary protection system and the national laws of WIPO Member 
States, with their corresponding disparities, were applied. In addition only half of EU Member States 
were contracting parties to the Hague system at the time. 

The debate on design protection was revived by the Commission with its green paper on the legal 
protection of industrial design, published in June 1991. The green paper sketched out a potential 
dual reform, combining a draft regulation to frame a uniform protection system throughout the 
Community with a draft directive to harmonise the main features of national design-laws.  

Legal framework 
There are three types of design protection within the EU: (i) registered Community designs (RCDs) 
registered with the European Intellectual Property Office (EUIPO); (ii) national registered designs 
registered with national intellectual property offices (IPOs); and (iii) unregistered Community 
designs (UCDs), protected without being registered if they were made available to the public.  

The EU legal framework was designed on two levels on the basis of two main texts: 
Directive 98/71/EC on the legal protection of designs (the directive) and Regulation (EC) No 6/2002 
on Community designs (the regulation). They are complemented by two implementing acts: 
Regulation (EC) No 2245/2002 implementing the Community Design Regulation (the Implementing 
Regulation) and Regulation (EC) No 2246/2002 on fees payable to the European Union Intellectual 
Property Office (the Fees Regulation). The directive was designed to enable the harmonisation of 
key provisions of national design laws, whereas the regulation aimed to establish a single European 
system and create a European Community design title, directly applicable in each Member State. It 
created a new regime for unregistered Community designs (UCDs). 

The directive was not aimed at full-scale approximation of national design laws (recital 5) but rather 
at key provisions. These concerned: i) the subject matter of protection; ii) the scope of application 
of the design protection; iii) protection requirements; iv) the terms and limitations of protection; and 
v) the rights conferred by design protection.  

(i) The definitions of a design, product and complex product are broad (Article 1 Directive /Article 3 
Regulation. A 'design' means 'the appearance of the whole or a part of a product resulting from the 
features of, in particular, the lines, contours, colours, shape, texture and/or materials of the product 

https://www.boip.int/en/entrepreneurs/designs
https://www.wipo.int/treaties/en/registration/hague/
https://www.wipo.int/treaties/en/registration/hague/
http://aei.pitt.edu/1785/
http://aei.pitt.edu/1785/
https://euipo.europa.eu/ohimportal/en
https://eur-lex.europa.eu/resource.html?uri=cellar:399f8f58-0b0e-4252-a0a8-8c8600f55c5e.0008.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002R0006
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002R0006
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32002R2245&from=EN
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32002R2246
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32002R2246
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itself and/or its ornamentation'. A 'product' is understood as any industrial or handicraft item, 
including inter alia parts intended to be assembled into a complex product, packaging, get-up, 
graphic symbols and typographic typefaces, but excluding computer programs. A 'complex 
product' means a product composed of multiple components that can be replaced, permitting 
disassembly and reassembly of the product. This covers a wide range of designs, incorporated 
within all kind of products, made by all sectors of the economy. 6 There is no protection for those 
designs only dictated by their technical functions (i.e a toner cartridge needs to match a particular 
printer) (see CJEU below). 

(ii) The directive's scope of application (Article 2) encompasses: all design rights registered (or 
published) with the national IPOs of the Member States, design rights registered at the BOIP, and 
design rights registered under international arrangements7 that have effect in a Member State. 

(iii) There are specific requirements of novelty and individuality for a design to be protected:8 a 
design is considered new 'if no identical design has been made available to the public before the 
date of filing of the application for registration'. It is considered to have individual character 'if the 
overall impression it produces on the informed user differs from the overall impression produced on 
such a user by any design which has been made available to the public before the date of filing of 
the application for registration or, if priority is claimed, the date of priority'. It relies on the idea that 
within relevant industrial circles, the user will be aware of other designs and therefore in a position 
to make a distinction between what is new or not. There is guidance in the case law of the Court of 
Justice of the EU (CJEU).9 In assessing individual characteristics, the degree of freedom of the designer 
in developing the design must be taken into consideration.10 Designs of component parts within a 
complex product, for instance bicycle saddles, must also be visible while the product is in normal use 
by the end user, at least some of the time.11 

(iv) There are limitations to design protection (Article 13 of the directive, Article 20 of the 
regulation). Pprotection is not applicable to 'acts done privately and for non-commercial purposes', 
'acts done for experimental purposes', or 'acts of reproduction for the purposes of making citations 
or of teaching, provided that such acts are compatible with fair trade practice and do not unduly 
prejudice the normal exploitation of the design, and that mention is made of the source'.12 The CDL 
provides for an 'exhaustion right' (Article 15 of the directive, Article 21 of the regulation). This is a 
restriction to an owner's right to enforce its protected design right(s) incorporated in a product, after 
this same owner agreed to put the product on a market. These 'exhausted' rights can no longer be 
used to prevent or control distribution, or further sale of the item.13 

As regards the term of protection for RCDs (Article 10 of the directive, Article 12 of the regulation), 
the CDL grants protection for an initial period of five years, renewable for five years once or more 
times, up to a total of 25 years from the date of filing.  

(v) Design rights confer upon their holders the exclusive right to use and prevent third parties from 
using the design without consent (Article 12 of the directive, Article 19 of the regulation). 

The regime for UCDs grants protection for design rights if the design is made available to the 
public, without being registered. The protection is valid for three years. Unlike for RCDs, UCDs grant 
exclusive rights to their holders to use and prevent third parties from using designs only if the 
contested use results from copying the protected design (Articles 19(1) and (2) of the regulation). 
The design is considered available to the public within the EU if it has been published, exhibited, 
used in trade or otherwise disclosed in such a way that these events could reasonably have become 
known to circles specialised in the sector concerned and operating within the EU. Despite some 
divergent opinions, it is currently accepted that disclosure must take place within the territory of the 
EU. (See below CJEU)  

By definition, there is no applying for UCDs. Application and registration of RCDs must be done in 
accordance with the rules laid down either by the CDL or by Member States. The CDL provides for 
three types of application. The applicant may claim priority over one or more previous design(s) from 
an earlier registered design application filed no earlier than six months before. Design might have 
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been registered initially in one or several Member States, for instance. From the date of the first 
application the registered design(s) are protected notwithstanding actions of third parties in 
countries where there is still no formal registration.14 General conditions are spelled out in Article 41 
of the regulation, but details may vary from one Member State to another. An applicant may also 
request that its publication be deferred for 30 months (from the date of filing or priority date). In such 
a case only basic details are published but not the representation of the design nor the type of 
product concerned. The applicant may also combine several designs in one application, the so-
called multiple application. There is no limit on the number but designs must usually comply with 
'unity of class' criteria, which means they relate to one product under the same class of the Locarno 
Classification. 

The CDL left detailed procedural aspects of application, such as formal requirements,15 to the 2002 
Implementing Regulation (IR). Some of the IR rules either differ from Member States' rules16 or, when 
non-existent, are replaced by practices.17 For some of those requirements, legal uncertainty remains, 
even if national IPOs and the EUIPO have taken steps to align their practices under the 'convergence 
programme'.18 As regards registration – in the Community Design register (Article 48 of the 
Regulation), the process is designed to be easy and requires two verifications: that the demand 
relates to a design, and that the design is not contrary to public policy and or morality (Article 8 of 
the directive, Article 47(b) of the regulation). There is no mandatory substantive examination as 
regards novelty or individuality, with the exception of a few Member States. A couple of optional 
grounds exist for refusing registration or invalidating it, and Member States may reject an 
application in specific cases, such as state emblems, or official hallmarks. Once registered, the 
Community design is published in the Community Design Bulletin. The cost of registring a design 
with the EUIPO include various fees for registration, renewal, publication and, when relevant, 
deferment, or multiple applications. Although not mandatory, applicants tend to use legal 
assistance with the effect of increasing their costs. At national level, all Member States have their 
own fees system.  

The regulation contains a series of provisions on jurisdiction and procedures 19 in relation to 
administrative and civil proceedings. Community design courts were set up in each Member State 
with the aim of fostering specialisation of competent jurisdictions and harmonisation at EU level 
(Article 80 of the regulation. Administrative proceedings concern claims to declare the invalidity of 
Community design rights.20 Such claims, when concerning RCDs, can be filed directly with the EUIPO 
or with Community design courts, as counterclaims to infringement proceedings. Parties may file 
an appeal with the EUIPO, to be examined by a board of appeal. Actions may be brought before the 
CJEU against the decisions of the board. Where UCDs are concerned, claims for invalidity can be 
brought before community design courts only. Claims for invalidity may also be filed at Member 
State level when they concern national registered rights.21 Proceedings are conducted either by 
national IPOs or, in a few Member States, only by courts. Civil proceedings concern infringement 
claims and aim to protect against the use of designs by third parties. Such proceedings can be 
brought before Community design courts only.  

The regulation provides for sanctions for infringements, and provisional measures, but those are 
taken in accordance with national law. There is also Directive 2004/48/EC on the enforcement of 
intellectual property rights (hereinafter the Enforcement Directive) (including RCDs, UCDs, and 
national registered designs). A recent evaluation concluded that the Enforcement Directive is still fit 
for purpose. 

Finally the CDL contains interim provisions on spare parts. Design rights are conferred upon complex 
products encompassing all visible parts. The question arose as how to deal with those parts when 
they have to be replaced for repair purposes (spare parts). Contradictory interests were at stake: on 
one side manufacturers (the car industry in particular) were unwilling to allow sales of replica parts 
so as not to lose their market, while on the other, consumers and other industries were willing to 
enable sales of such replicas to guarantee true competition and lower prices. There was an attempt 
to add a repair clause, under which design protection for spare parts would be limited to three 
years.22 In the event, however, a compromise solution was adopted, whose interim nature has been 
prolonged until now.23 According to this so-called freeze plus clause, Member States are obliged 

https://www.wipo.int/classifications/locarno/en/
https://www.wipo.int/classifications/locarno/en/
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32002R2245&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32002R2245&from=EN
https://euipo.europa.eu/ohimportal/en/where-is-the-bulletin?p_p_id=csnews_WAR_csnewsportlet
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0048&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0048&from=EN
https://ec.europa.eu/docsroom/documents/26601
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to maintain in force their national legislation on spare parts and are allowed to change it only to 
liberalise the market. The regulation temporarily introduced a form of repair clause in its Article 110, 
whereby design protection was not applicable to spare parts. The CJEU clarified the regulation's 
scope in the 2017 joined acacia case, confirming that the clause covered all spare parts without 
limitations, regardless of shape, providing the repair served to restore the original appearance.  

European Commission reports and consultation activities 
European Commission ex-post evaluation of the Community 
design legislation 
No overall evaluation of the CDL has been carried out, despite the attempt concerning transitional 
provisions on design protection for spare parts three years after implementation of the directive. 
Attempts to revise this provision in 2004 failed. The Commission took steps to evaluate the EU 
legislation in 2014. Two key studies were conducted, making an economic (2015) and legal (2016) 
review of design protection systems in the EU and including qualitative research, data and surveys. 
The final evaluation (EVAL) incorporated findings from both studies and was published on 
6 November 2020. It is supported by the analysis of various reports, studies and public consultations. 

In July 2018, the Commission published a roadmap of its initiative. A public consultation was 
conducted from 18 December 2018 to 30 April 2019, gathering 196 contributions representing 
diverse groups of stakeholders. The majority of respondents were companies, business 
organisations and business associations. The 2022 Commission work programme scheduled the 
new draft legislation for the second quarter of the year. 

In line with the Commission's Better Regulation Guidelines, the evaluation presented findings on 
the implementation of the CDL against the following evaluation criteria: effectiveness, efficiency, 
coherence, relevance, and EU added-value. The evaluation covered the period from 2003 that 
coincided with the coexistence between the new EU unitary system and national systems to 2019.  

The overall objective of the CDL was to foster innovation and encourage development of and 
investment in design production. To that end, the new legal framework had five specific objectives 
to ensure that common protection tools, common procedures, and a common framework for 
enforcing the rules were in place. Grounds to harmonise rules applicable to spare parts were 
envisaged, although gradually.  

The first specific objective was to set up a base of common rules between all Member States. This was 
achieved, since uniform key definitions and protection requirements were adopted. However some 
clarifications are needed to strengthen uniform interpretation of some concepts across Member 
States. Clarifications are also needed to adapt to technological advances, such as 3D printing, digital 
design and graphical user interfaces (GUIs), for which the applicability of the design protection 
legislation is uncertain. There are divergent interpretations for some products, such as designs 
consisting of more than one item, and regarding visibility requirements. The product's nature and 
industrial sector may have to be taken into consideration when assessing the individual 
characteristics of the design. The case law plays an important role in unifying interpretation, but 
there are still divergences to be tackled.  

The second specific objective was to get protection titles established at European level and valid in 
each Member State. Studies and public consultations showed that RCD and UCD rights are 
providing effective protection, and despite some incoherence regarding the term of protection for 
RCDs and registered national rights, the current rules are effective. There are two exceptions. The 
scope of protection for designs copied by means of 3D printing is unclear,24 and limitations to 
Community design rights might become ineffective if there is no adaptation to technological 
progress. The balance between design rights holders and design users needs to be adjusted. The 
ineffective protection of design for goods in transit, to prevent counterfeit, also raises concerns. So 
far, the burden of proof for rights holders seems too burdensome to prevent questionable transit.  

https://www.novagraaf.com/en/insights/cjeu-clarifies-scope-design-regulation-repair-clause
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1846-Evaluation-of-EU-legislation-on-design-protection_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1846-Evaluation-of-EU-legislation-on-design-protection_en
https://eur-lex.europa.eu/resource.html?uri=cellar%3A9fb5131e-30e9-11ec-bd8e-01aa75ed71a1.0001.02/DOC_2&format=PDF
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The third objective was to enable simple and affordable access to protection, especially for individual 
designers and SMEs. This was achieved by setting up a registration process that is simple and can 
be completed rapidly. In particular the limited substantive examination of the design before 
registration is cost-efficient and administratively easy for applicants. Likewise administrative 
invalidity proceedings before the EUIPO are simple and effective, in contrast to some national 
systems. The existence of the UCD is effective in broadening the scope of protection, especially for 
short-lived designs. However, there are rules that are unfit for new designs and related technological 
progress. The opportunities stemming from digitalisation have changed the landscape and the 
representation requirements need to be overhauled.25 Despite improvements brought by the 
convergence programme, some divergences remain between the EUIPO representation 
requirements and Member States, and a similar design might not be protected in the same manner 
depending on the protection regime applied. Furthermore, some of the concepts underpinning 
claims for protection need to be harmonised. This is the case for the notion of 'exhibition' in relation 
to priority claims, for deferment periods between the EUIPO and some Member States, and the 
unity-of-class concept in multiple application claims.  

The fourth objective of having a common framework to enforce design protection has 'worked 
reasonably well'. On one hand, the mandatory set up of Community design courts resulted in 
specialised jurisdictions in each Member State, whose performance improved over the years.26 On 
the other hand, each Member State still has its own judicial system and rules, including various 
sanctions and evidentiary procedures. Enforcement proceedings are run differently subject to 
various administrative and legal representation costs and delays. Even though the Directive 
2004/48/EC on the enforcement of intellectual property rights (the Enforcement Directive) 
benefited all IPRs, further harmonisation of the enforcement measures is still necessary, in particular 
for rules on evidence and sanctions, to achieve a more coherent protection regime and prevent 
distortions in the EU market. Further harmonisation of the court system is also recommended. 
Moreover, there is no harmonisation of criminal measures aimed at the enforcement of IPRs.27  

The fifth specific objective was to lay down the grounds for future harmonisation of rules applicable to 
spare parts. The prolonged interim solution proved ineffective and the failure to agree on a long-
lasting solution equally acceptable for rights holders, manufacturers and consumers was 
detrimental to the setting up of a single market. As a result of the freeze plus clause, Member States 
continued to apply their own divergent legislation to spare parts, causing fragmentation of the 
market for spare parts. In some Member States (usually those where there is no repair clause) prices 
are higher due to the dominance of original equipment manufacturers on the market. Studies and 
consultations of relevant stakeholders highlighted the legal uncertainty, market fragmentation and 
therefore the need to amend the CDL. However competing interests remain and opinions on the 
nature and scope of such an amendment diverge. Independent manufacturers and consumers 
advocate for a free market, and denounce what constitutes a monopoly by original equipment 
producers and unfair competition. They demand a repair clause valid in each Member State. The 
original equipment producers argue that design protection for spare parts would be consistent with 
IPR logic, would foster innovation, and would ensure a fair return on their own investment. They 
demand harmonised design protection throughout the EU.  

As regards efficiency, although it was impossible to quantify the costs and benefits of the CDL 
precisely, the evaluation showed that there were seemingly no high or disproportionate costs in 
implementing the directive or regulation and that the benefits of the CDL outweighed the costs. 
With the unitary protection system at EUIPO level, it was demonstrated that application and 
registration processes were simpler, cost effective and reliable. Further harmonisation of protection 
requirements and fees among Member States would support a further reduction in costs. 

Regarding coherence, the evaluation concluded that there was a high degree of coherence 
between the directive and the regulation, since both texts address largely in a uniform manner the 
substantive aspects of design legislation. The remaining inconsistencies are the consequence of 
unachieved harmonisation of national legislation following the directive. More specifically, 
procedural aspects of the registration and application processes, and some enforcement measures, 
such as administrative proceedings, fees and delays, need further standardisation. Regarding the 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32004L0048
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32004L0048
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CDL and EU legislation on IPRs, there is no full coherence. When it comes to copyright, the principle 
of cumulation allows designs to be protected under the CDL and national copyright legislation. 
However, uncertainties and discrepancies between Member States cause inconsistencies in their 
interaction. Some inconsistencies have been noted with the trademark regime as well. In both 
cases there is a risk of using the protection regime of one category of IPR to circumvent the 
protection afforded under another category (i.e. different terms of protection, limitations). There 
remains a need to align all the IPR regimes.  

The evaluation confirmed that both the directive and the regulation are highly relevant. Design 
industries contribute to innovation and competitiveness. The CDL offers various types of business 
several options for registering or their designs or not, implying protection that is tailor-made to their 
needs. Design legislation plays a major role in protecting design rights holders but also in 
contributing to fair competition. This is borne out by the steady increase of design registrations. 
However several aspects of the legislation must be revised to address technological changes. The 
definition of the subject matter of protection and the means of design representation must take into 
consideration the increasing role of digital design industries,28 and be clarified to protect GUIs.29 The 
scope of design rights and private use limitations must be analysed in the light of developments 
linked to 3D printing. Some registration requirements are reportedly irrelevant. Finally the current 
scope of CDL does not contribute to fighting counterfeit effectively in the context of goods in transit 
and lacks coherence with trade mark rules.30 

The EU added value of the CDL is well ascertained. The CDL enabled the setup of a common legal 
framework while providing design rights holders with flexible protection tools. Without the CDL, 
the disparate legislation would have played against the single market and to the detriment of 
competitiveness and innovation. The possibility to get design rights protection in all Member States 
through one application at the EUIPO is widely used, it is simple and cost-effective, as demonstrated 
by the steady increase from year to year in the number of RCDs. The revision of the CDL to adapt to 
new technologies and resolve the issue of spare parts would strengthen the EU added value of the 
legislation as a whole. 

Stakeholder consultations 
Initial consultations were conducted within the framework of the two studies commissioned 
alongside the evaluation. The 2015 Economic Review of Industrial Design in Europe looked at the 
extent and motivations of businesses to use Community design legislation and the 2016 legal 
review on industrial design protection in Europe was initiated to assess whether the EU legislation 
had contributed to design protection, and to assess the harmonisation and interconnection 
between the EU and national levels. Two surveys were conducted among industry stakeholders and 
legal and institutional stakeholders. These were complemented by a questionnaire sent to national 
IPOs, whose results were discussed by Member States' representatives as part of the Commission's 
expert group on industrial property. A third study on the Intellectual Property implications of the 
development of industrial 3D printing fed into the evaluation. On 24 July 2019 the EUIPO sent a 
report with numerous suggestions for revisions of the EU legal framework. Public consultations were 
organised from 18 December 2018 to 30 April 2019. The consultation activities, relevant 
methodological aspects and content-related results are presented in Annexes to the evaluation. 

There is broad satisfaction from most stakeholders on the functioning of the design protection 
system, its duality, legal certainty, and cost effectiveness. RCDs are by far the favourite protection 
tools, even if UCDs present advantages in terms of cost and lack of formalities. The consultations 
indicated areas for improvement: the need to adapt to emerging digital challenges and finally 
unlock the spare parts concern were the most pressing. Then various aspects of the legal framework 
need to be revised covering some unclear concepts (such as those used to define the scope of 
protection), some unsuitable rules (such as those required for design representation, the unity of 
class rule for multiple applications or the exhibition rule for priority claims) and some inexistent rules 
(such as disclaimers). Finally stakeholders agreed on the need to do more to harmonise the 
legislation with national rules and with other IPRs, such as copyright, trademarks and patents.  

https://www.researchgate.net/publication/295092943_The_Economic_Review_of_Industrial_Design_in_Europe_-_Final_Report
https://op.europa.eu/en/publication-detail/-/publication/43fd4a5c-6c26-4639-ac9a-281ab57687de
https://op.europa.eu/en/publication-detail/-/publication/43fd4a5c-6c26-4639-ac9a-281ab57687de
https://op.europa.eu/en/publication-detail/-/publication/e193a586-7f8c-11ea-aea8-01aa75ed71a1/language-en/format-PDF/source-124493516
https://op.europa.eu/en/publication-detail/-/publication/e193a586-7f8c-11ea-aea8-01aa75ed71a1/language-en/format-PDF/source-124493516
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/1846-Evaluation-of-EU-legislation-on-design-protection_en
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European Parliament position / MEPs' questions  
Written question Sergio Paolo Francesco Silvestris (EPP) Italy (24 April 2014) 

The Member warned about the risk that with the spread of 3D printers it would be impossible to 
ensure respect for IPRs. The Member asked if the Commission was studying strategies to reconcile 
the development of this technology with respect for IPRs. 

Answer given by Mr Barnier on behalf of the Commission (3 July 2014)  

In its reply, the Commission stressed that designers, engineers and other creators would need the 
requisite trust in the relevant intellectual property (IP) legislative and enforcement frameworks to 
distribute and license their designs and works in digital format for 3D printing purposes. Therefore, 
the Commission was seeking to develop and apply IP policy in such a manner that invention, 
creation, innovation and diffusion of innovative ideas and products would be optimised for the 
benefit of EU citizens. In so doing, it aimed to develop an IPR framework to optimise the societal 
benefits of such 'game changing' technologies. 

Written question Sorin Moisă (S&D), Romania, 28 July 2017  

The Member enquired about the exceptions under design law for private and non-commercial use 
in particular as regarded 3D printers. He noted that the producers of 3D printers generally targeted 
consumers situated at one of two ends of a spectrum: high-end consumers, usually enterprises and 
serviced offices; and low-end consumers, often called 'hobbyists'. Bearing in mind the possible high 
market uptake of low-end printers, the Member asked whether the Commission had considered 
adapting the definition and/or scope of the concept of 'private and non-commercial use' and 
whether EU law was fully aligned with the 'three steps' test laid down in Article 13 of TRIPS.31 

Answer given by Ms Bieńkowska on behalf of the Commission, 12 December 2017  

In its reply, the Commission referred to a study on 3D printing; the study recommended that 
consideration be given to the possibility of restricting the scope of the 'private and non-commercial' 
use limitation in design law. The Commission noted its plans to launch a specific study on IP rights 
and 3D-printing, to address this issue and related potential next steps. The Commission stressed 
that the 'three steps' test applied to all the exceptions and limitations provided for in the directive, 
including the private copying exception as confirmed by the CJEU. 

Written question Henna Virkkunen (EPP) Finland, 20 December 2019 

The Member stressed the unfair competition resulting from divergences in national design 
protection laws applicable to the import and sales of spare parts for trucks in the EU. Because 
national design laws do not allow the same leeway in relation to the sale of repair services, in some 
cases vehicle manufacturers can easily use design protection law to establish a position for their 
visible spare parts that is tantamount to a monopoly. The Member noted that the current legislative 
disparity places operators in the EU at a disadvantage and consumers do not enjoy genuine and 
equal freedom of choice. 

The Member asked what the Commission intended to do to avoid restrictions on free trade between 
EU Member States and to avoid the creation of monopolies, in order to give consumers the widest 
possible freedom of choice and whether the Commission intended to harmonise EU legislation. 

Answer, given by Mr Breton on behalf of the European Commission, 26 February 2020. In its reply, 
the Commission indicated that it was in the process of assessing whether there was a need for a 
more harmonised approach to the conditions under which visible spare parts could be used for the 
purpose of the repair of complex products. 

Council of the European Union 
In 2017 in its conclusions on the enforcement of intellectual property rights, the Council had 
recognised that the EU legal framework for IPR enforcement, could benefit from further clarification. 
Although not specifically mentioned, the CDL falls under IP. The Council invited Member States to 

https://www.europarl.europa.eu/RegData/questions/reponses_qe/2014/005529/P7_RE(2014)005529_EN.pdf
https://www.europarl.europa.eu/RegData/questions/reponses_qe/2014/005529/P7_RE(2014)005529_EN.pdf
https://www.europarl.europa.eu/doceo/document/E-8-2017-005113_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2017-005113-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2019-004589_EN.html
https://www.europarl.europa.eu/doceo/document/E-9-2019-004589-ASW_EN.html
https://data.consilium.europa.eu/doc/document/ST-6681-2018-INIT/en/pdf
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adjust, if necessary, their national civil enforcement systems in line with the provisions of the 
Intellectual Property Rights Enforcement Directive (IPRED), as interpreted by the Court of Justice 
and, where appropriate, to 'fortify the common interpretation of the provisions of IPRED'. 

In its 2020 conclusions on intellectual property policy and the revision of the industrial designs 
system in the Union, the Council adopted a set of recommendations on key elements of a future EU 
IP policy, contributing to the Commission's work on an EU intellectual property action plan. Council 
called for specific measures concerning the CDL with a view to strengthening the complementary 
relationship between Community, national and regional design protection systems, and reinforcing 
legal certainty. The Council called for amendments and measures to clarify key aspects of the CDL 
(key definitions, protection and presentation requirements), modernise the legislation so it was 
adjusted to new technologies and new design (3D printing, development of special tools to conduct 
image searches to examine prior art) and further harmonise national legislation and practices, as 
promoted by the EUIPO. For the Council, the revised CDL would be more effective in combating 
counterfeiting, and offer a solution on spare parts after 'the options and possibilities for harmonising 
the rules' had been agreed upon. The Council called for alignment with the trade mark reforms, 'in 
particular to simplify and streamline procedures managed by the EUIPO'.  

In its 2021 conclusions on intellectual property policy the Council reiterated the urgent need to 
amend and modernise the CDL to make it more accessible, especially for SMEs. It welcomed the 
launch and implementation of the SME Support Fund by the Commission and the EUIPO, which 
provides funding for advice on the role of IP as part of the business strategy of SMEs, as well as for 
registration of trademarks and industrial designs. 

European Court of Justice 
Some recent CJEU judgments illustrate the complexity of key concepts: subject matter; protection 
requirements; UCDs; and spare parts.  

Subject matter. In the Doceram GmbH judgment of 8 March 2018, in determining whether a feature 
of a product was solely dictated by a technical function, the Court held that what matters is 
whether that technical function is the only factor that led to a particular appearance feature, while 
other considerations − in particular the visual appearance of the product − played no role in the 
choice of that feature. 32 In Lego A/S v EUIPO of 24 March 2021, the Court concluded that although 
all features of the appearance of the product were not solely dictated by their technical function, 
the exception that allows certain modular shapes to be registered had to be applied.33 

Protection requirements. On 20 October 2011, in PepsiCo Inc v Grupo Promer Mon Graphic SA, the 
Court concluded that 'the concept of the informed user may be understood as referring not to a 
user displaying an average level of attention but to a particularly observant one, either because of 
his or her personal experience or his or her extensive knowledge of the sector in question.34 The way 
to assess novelty was clarified in the Easy Sanitary Solutions BV v Group Nivelles NV judgment of 
21 September 2017. A design cannot be considered new 'if an identical design was made available 
to the public earlier, whatever the product in which that earlier design is intended to be 
incorporated or applied'. If a design's protection depended on the nature of the product, such 
protection would be limited only to the designs belonging to a specific sector. Furthermore the 
notion of the sector concerned must be interpreted restrictively. The Court also assessed public 
disclosure, concluding that the purpose of the exception whereby certain events cannot be 
considered for disclosure aimed at excluding events that were difficult to verify and that occurred 
in a third country. 

Unregistered Community designs. In Ferrari SpA v Mansory Design Holding GmbH of 
28 October 2021, the Court clarified the scope of application of UCDs by concluding that it would 
be possible following the publication of an image of the entire product, to get parts of the product 
protected under UCD, provided that the appearance of the part was clearly identifiable. Therefore, 
images used for the first publication of a product should clearly show the multiple aspects of that 
product. In the case Senz Technologies BV v Office for Harmonisation in the Internal Market of 

https://www.consilium.europa.eu/media/46671/st-12750-2020-init.pdf
https://www.consilium.europa.eu/media/46671/st-12750-2020-init.pdf
https://www.consilium.europa.eu/media/50529/st-9932-2021-init.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=200064&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=219877
https://curia.europa.eu/juris/document/document.jsf;jsessionid=BCDBC3FBD3C9B0025AC7C8F4B6939920?text=&docid=239258&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1584961
https://curia.europa.eu/juris/document/document.jsf?text=&docid=111581&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=535595
https://curia.europa.eu/juris/document/document.jsf?text=&docid=194789&doclang=EN
https://curia.europa.eu/juris/document/document.jsf?text=&docid=248287&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=28508924
https://curia.europa.eu/juris/document/document.jsf?text=&docid=164360&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=173924
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21 May 2015, the Court clarified disclosure for products eligible under UCD protection. Looking at 
how circles specialised in a sector may reasonably be aware of such disclosure, including outside 
the EU, the Court concluded that it was usually a question of fact dependent on the assessment of 
the particular circumstances of each individual case.35 In any event, a design could not be deemed 
to be known in the normal course of business if the circles specialised in the sector concerned could 
become aware of it only by chance. 

Spare parts. In Acacia SA v AUDI and Porsche, the Court clarified the repair clause. First it covers all 
spare parts i.e. it applies to both fixed (e.g. wing mirrors) and non-fixed (e.g. wheel rims) spare 
parts.36 Second, it only covers spare parts that are necessary for the normal use of the complex 
product, such as wheel rims. Third, it only covers parts that are used to repair the complex product 
so as to restore its original appearance.37 Fourth, spare parts manufacturers must inform the 
downstream user that the part is intended exclusively to be used for the purpose of the repair of the 
complex product so as to restore its original appearance; furthermore, they must ensure that 
downstream users comply with this requirement.38 

European Economic and Social Committee (EESC) 
In a 2005 opinion on legal protection of design, the EESC analysised the problematic 
implementation of design protection rules with regard to spare parts. The paper assessed the 
advantages and risks associated with the various proposals. On the one hand, unrestricted design 
protection could allow de facto monopolies by manufacturers, since third parties were not entitled 
to sell their spare parts. This eliminated competition.39 On the other hand, complete liberalisation of 
the market, allowing independent manufacturers to sell, would foster fair competition. The sole 
purpose of design protection was to grant exclusive rights to the appearance of a product, but not 
'a monopoly over the product as such'. Although full liberalisation may seem advantageous, the 
EESC stressed technical aspects and provided a broader perspective. In fact non-original spare parts 
were not guaranteed to be of the same standard as originals, and there was no certainty in terms of 
quality and safety that they had the same characteristics as those produced for the original 
equipment. Therefore, the EESC concluded that, whereas the European Commission was right that 
'design protection is meant to reward the intellectual effort of the creator of a design, and not to 
safeguard its technical functions or quality', 'the advantages to consumers which the Commission 
claims will flow from liberalisation should be balanced against the greater risks which the same 
consumers may possibly run'. In addition, this lack of safeguards may run against the 
implementation of the Directive on End-of-Life Vehicles (ELV). ELV car manufacturers have 
obligations in the production process that aim at facilitating the dismantling and recycling process 
once the car is at the end of its life. Independent sellers are not subject to similar obligations and 
therefore may undermine ELV coherence and its ultimate objective for protecting environment. 

European Court of Auditors (ECA) 
On 26 April 2022, the ECA published a special report on EU intellectual property rights protection. 
The report concluded that protection is generally robust, despite some legislative shortcomings, 
including in the EU Designs Directive. The report stressed that the EU’s regulatory framework for 
designs is incomplete and outdated. In the absence of a complete harmonisation, there are 
divergent practices between Member States during the application, examination, publication and 
registration processes, leading to legal uncertainty. 
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https://www.eca.europa.eu/en/Pages/DocItem.aspx?did=61056


Revision of Directive 98/71/EC on the legal protection of designs and of Regulation(EC) 6/2002 on 
Community designs 

11 

ENDNOTES 
 
1  The use of 'Community' is linked to the pre-Lisbon Treaty adoption. 
2  The Member States had to transpose the directive by 28 October 2001. The regulation entered into force on 

6 March 2002, and both implementing acts entered into force on 24 December 2002. 
3  The regulation was amended in 2006 to give effect to the EU's accession to the Geneva Act of the Hague  

Agreement. 
4  Figures from the European Commission evaluation. See also Figure 3: Global filing volumes of RCD. 
5  There were two additional working groups for developing IPRs protection at Community level: on patents and on 

trade marks. 
6  Design-intensive industries are those with above-average ownership of IPRs per employee as compared to other 

IPR-using industries. The top five design intensive industries are: 'leasing of IP and similar products, except 
copyrighted works', 'manufacture of electric lighting equipment', 'wholesale of furniture, carpets and lighting 
equipment', 'manufacture of cutlery', and 'manufacture of ceramic sanitary fixtures', EUIPO study 2019. 

7     Such as the Hague Agreement. 
8  These characteristics are specified under Articles 4 and 5 respectively of the directive and Articles 5(b) and 6(b) of 

the regulation. 
9  A recent study showed a high degree of consistency regarding the interpretation of both characteristics in EU 

Member States: Commission evaluation, p. 27. 
10  There is freedom where the appearance is dictated neither by the function of the product nor its need to fit with 

other parts. The more the designer's freedom in developing a design is restricted, the more likely it is that small  
differences between the designs to be compared will suffice to justify protection, for instance for luxury, iconic 
products or where technical specificities limit the freedom of the designer; Sata GmbH & Co, 2018. However, in a 
case involving a registered design filed by Porsche the court compared the freedom to design a car to the freedom 
to design a specific product. See informed user and freedom of design judgment, 2019.  

11  Normal use of part of a complex product must be understood as coinciding with the normal use of the said product. 
As regards the end user it is apparently the person who buys these items, not a professional who is in charge of 
their installation, maintenance or repair. For further details on those concepts see Lexology. 

12  Those limitations raise questions in the light of technological advances, in particular 3D printing. There are also 
limitations for the equipment of ships and aircraft. For a detailed analysis see N. Kapyrina, 'Limitations in the Field 
of Designs', International Review of Intellectual Property and Competition Law, Vol. 49, 2018. 

13  The exhaustion rights are common to IPRs, trade mark and copyrights; see Herbert Smith Freehills, Exhaustion of 
rights. 

14  See also Paris Convention for the Protection of Industrial Property (Article 4).  
15  For instance the applicant must provide a representation of the design according to specific criteria: the 

representation consists of a graphic or photographic reproduction and should be filed on paper or by electronic 
means, (Article 4 IR); the number of views is limited to seven, only a static view of the design is permitted, etc. 

16  They may include additional information such as description or type of application. See Article 36 (IR). 
17  For instance the IR does not govern visual disclaimers (visual disclaimers indicate those parts of a design for which 

protection is not being sought), but the EUIPO guidelines provide explanations on the use of visual disclaimers. 
18  IPOs, the EUIPO and users' associations have worked to converge design practices, determining clarity, legal 

certainty, quality and usability in areas in which divergence had developed among Member States' IPOs. For more 
details see EUIPO. 

19  See details in Section 5 on invalidity (Articles 24 to 26), Title VI on surrender and invalidity (Articles 51 to 54), Title VII 
on appeals (Articles 55 to 61), and Title IX on jurisdiction and procedure in legal actions, see in particular 
(Articles 80 to 81). 

20  The vast majority of invalidity claims are based on the lack of novelty or individuality of the disputed design right. 
21  The directive provides for mandatory and optional invalidity grounds, Article 11(1). 
22  See recent decisions in Member States to introduce a repair clause, e.g. Upcoming introduction of a repair clause  

in German design law. 
23  The provision is applicable 'until such time as amendments to this regulation enter into force on a proposal from 

the Commission on this subject'. The procedure was to start three years after entry into force of the directive 
(Article 18 of the directive). 

24  See 3D printing study; there are technical issues and questions around the scope of existing design limitations 
when applied to 3D printing especially carried out by intermediaries or hosted/uploaded/downloaded from public  
platforms. 
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25  For instance the registration procedure at EUIPO requires static views, but 3D digital representations are optional. 

It has been suggested that 3D digital or video files could be made manatory for certain designs; see EVAL, p. 39. 
26  O. Church, E. Derclaye and G. Stupfler, 'An empirical analysis of the design case law of the EU Member States',  

International Review of Intellectual Property and Competition Law, Vol. 50, April 2019.  
27  In 2005, the proposed directive on criminal measures aimed at ensuring the enforcement of intellectual property 

rights did not win sufficient support and was withdrawn. The purpose was to incriminate IPR infringements, in 
particular intentional infringements on a commercial scale, or aiding, abetting or inciting infringements. 

28  The EUIPO and studies have demonstrated the increase of digital design registrations (EVAL note 48) for instance  
RCD filings in Locarno Class 14-04 (digital designs) increased almost nine-fold from 456 in 2004 to 3 892 in 2019. 

29  GUIs are computer programs that enable people to communicate with a computer through the use of symbols, 
visual metaphors or graphical icons such as buttons, scroll bars, windows, tabs, menus, cursors, and the mouse  
pointing device. See Technical glossary. 

30  Some stakeholders advocate prohibiting the transit of goods that infringe RCD through EU territory, even if they 
are not intended to be placed on the EU market. This would be coherent with the recent trademark law reform. 

31  Article 13 TRIPs: 'Members shall confine limitations and exceptions to exclusive rights (1) to certain special cases 
which (2) do not conflict with a normal exploitation of the work and (3) do not unreasonably prejudice the 
legitimate interests of the rights holder'. 

32  The CJEU proposes a three-step process: a) determine the technical function of the product protected by the 
Community design; b) determine its features c) determine whether all features are solely dictated by its technical 
function. 

33  The toy company's application for invalidity against a lego building block RCD claimed that all features of the 
appearance of the product are solely dictated by their technical function and therefore not eligible for design 
protection (Article 8(1)). 

34  In Easy Sanitary Solutions BV v Group Nivelles NV, 'the qualifier "informed" suggests that, without being a designer 
or a technical expert, the user knows the various designs which exist in the sector concerned, possesses a certain 
degree of knowledge with regard to the features which those designs normally include, and, as a result of his or 
her interest in the products concerned, shows a relatively high level of attention'. See also Gamma-A SIA v EUIPO. 

35  The Court lists possible facts, i.e. the composition of specialised circles, their qualifications, customs and behaviour, 
the scope of their activities, their presence at events where designs are presented, the characteristics of the design. 

36  Both categories correspond to the distinction between the must-match parts i.e. those parts for which a different 
shape is not possible at all because they have to fit into the overall product - such as car doors and other parts 
where there is some freedom of design, such as car rims (parts that are not restricted to a specific shape. 

37  Any use for reasons of preference or convenience such as, for instance, the replacement of a part for aesthetic 
purposes or customisation, is excluded from the 'repair clause' exception. Parts that do not correspond, in terms 
of colour or dimensions, to the original part do not benefit from the 'repair clause'. 

38  For more detail, see Repair clause before the ECJ: today judgment for Acacia v Audi and Porsche, December 2017. 
39  See also the EESC's 2010 opinion on the future competition law framework applicable to the motor vehicle sector. 
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