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OVERVIEW 
Over the years, techniques to limit freedom of expression have been refined, in innovative ways, 
often taking advantage of a legal void or grey zones between legal norms. One of these techniques 
is that of 'SLAPPs' (strategic lawsuits against public participation), a term coined by George Pring 
and Penelope Canan in the 1980s to indicate an abusive or meritless lawsuit filed against someone 
for exercising their political rights or freedom of expression in relation to matters of public interest. 
The purpose of SLAPPs is not to seek justice but to intimidate, silence and drain the financial and 
physical resources of the targeted victims. Ultimately, SLAPPs have a 'chilling effect' that goes 
beyond the individual case and undermines the building up of a healthy and pluralistic civic space 
in which citizens can participate actively. The SLAPPs phenomenon does not only affect journalists, 
activists and environmentalists, but can potentially touch any citizen who makes themselves heard 
on matters of social relevance. 

On 27 April 2022, the European Commission put forward a proposal for a directive intended to 
protect people who engage in public participation from manifestly unfounded or abusive civil court 
proceedings with cross-border implications. The proposal is being analysed by the co-legislators. In 
the Parliament, the Committee on Legal Affairs (JURI) is discussing the draft report presented on 
2 March 2023 and the 332 amendments tabled. 
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Introduction 
Media freedom and pluralism are part of the rights enshrined in the EU Charter of Fundamental 
Rights (Article 11) and the European Convention on Human Rights (Article 10 ECHR), together with 
freedom of expression and information. As frequently stated by the European Court of Human 
Rights (ECtHR), those freedoms are indissociable from democracy, as they protect the pluralism, 
tolerance and broadmindedness without which democratic societies cannot flourish (Handyside v 
the United Kingdom, 7 December 1976). In this vein, some say that 'press freedom is the canary in the 
coal mine', because it is a key indicator of democratic backsliding. 

However, media freedom and pluralism has been deteriorating in recent years in the EU, and 
physical and online threats and attacks on journalists seem to be on the rise in several Member 
States. The increasing number of attacks and threats against journalists, human rights defenders 
and other activists has consistently been documented and reported, including by the European 
Commission's annual rule of law reports (2020, 2021 and 2022) and the Media Pluralism Monitor. For 
instance, the Media Pluralism Monitor report for 2022, covering the 27 EU Member States and five 
candidate countries (Albania, Montenegro, North Macedonia, Serbia and Turkey) shows a 
deteriorating situation regarding protection of journalists. Several countries reported physical 
attacks against journalists as well as online threats and harassment. According to the report, in 
2021, the number of physical attacks on journalists rose by 61 %, while incidents of harassment and 
intimidation increased by 57 % in the countries analysed. Two journalists were killed in the EU in 
2021, and the number rises to three if the candidate countries are also taken into account.  

One of the techniques used to harass and silence journalists, human rights defenders, activists and 
other society watchdogs are strategic lawsuits against public participation (SLAPPs), i.e. 
groundless or abusive lawsuits, disguised as defamation actions or alleged constitutional and/or 
civil rights violations, that are initiated against journalists or activists because they exercise their 
political rights and/or their freedom of expression and information regarding matters of public 
interest or social significance.1 They are usually not filed with the intention of pursuing justice but 
of intimidating, silencing, and draining the financial and psychological resources of SLAPP targets. 
SLAPPs are often characterised by a great imbalance of power between the claimant and the 
defendant, where one has the resources and ability to effectively silence the other through litigation 
techniques that amplify the psychological and economic burden of protracted proceedings.  

Abusive lawsuits might be initiated by private entities wanting to protect their personal, financial or 
reputational interests, or by public/state entities to protect politicians' or public officials' positions. 
Ultimately, the result is to suppress scrutiny on issues of public interest. The abusive lawsuits seek 
to bring expensive and time-consuming court proceedings that will have a 'chilling effect' on other 
potential targets, preventing them from reporting abuses and crimes or asserting their rights; 
suppressing critical discourse; intimidating individuals; and undermining public engagement. 
Those initiating SLAPPs base their claims on various grounds, most often criminal or civil defamation 
but also data protection, the protection of privacy and intellectual property. The use of criminal 
defamation has an undisputed chilling effect on those engaging in public participation, particularly 
when a prison sentence can be imposed on the accused. However, civil defamation lawsuits are also 
used to silence journalists and other activists, as high compensation for damages can exert a 
pressure similar to that of a criminal penalty and as the defendant usually enjoys fewer procedural 
safeguards in civil proceedings than the accused in criminal ones, offering claimants more 
possibilities to (ab-)use the procedure to attain their purposes.  

Identified as a rising phenomenon in the United States (US) as early as the 1980s, SLAPPs have 
become a threat to freedom of expression and information in other jurisdictions, including in the EU 
(see the 'Comparative elements' section). Although the real dimension of this phenomenon 
within the EU is unknown, a 2022 report by the Article 19 organisation, based on research on 
SLAPP litigation against journalists in 11 countries across Europe – Belgium, Bulgaria, Ireland, 
France, Croatia, Hungary, Italy, Malta, Poland, Slovenia and the United Kingdom (UK) – found an 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.echr.coe.int/documents/convention_eng.pdf
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-57499%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-57499%22%5D%7D
https://rm.coe.int/platform-protection-of-journalists-annual-report-2022/1680a64fe1
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1756
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3761
https://ec.europa.eu/info/publications/2022-rule-law-report-communication-and-country-chapters_en
https://cmpf.eui.eu/mpm-2021-interactive/
https://cmpf.eui.eu/mpm2022-results/
https://www.europarl.europa.eu/RegData/etudes/STUD/2021/694782/IPOL_STU(2021)694782_EN.pdf
https://www.osce.org/files/f/documents/b/8/303181.pdf
https://www.article19.org/wp-content/uploads/2022/03/A19-SLAPPs-against-journalists-across-Europe-Regional-Report.pdf
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increasing number of SLAPP cases targeting journalists, non-governmental organisations (NGOs) 
and activists, and highlighted that none of the countries analysed had specific domestic legislation 
on SLAPPs. Similarly, a 2022 report by the Coalition against SLAPPs in Europe was able to identify 
570 SLAPP cases filed in over 30 European jurisdictions from 2010 to 2021. Moreover, a number of 
SLAPP cases against European journalists or media are well-known. For instance, when 
Daphne Caruana Galicia, the Maltese investigative journalist, was assassinated in 2017, 
47 defamation cases were pending against her in Malta, the UK and the US. The murder shook up 
public opinion and raised awareness of the need for action, including at EU level. Another example 
is provided by Polish newspaper Gazeta Wyborcza, which was facing more than 60 defamation 
lawsuits at the end of 2021, as reported by the Council of Europe platform to promote the protection 
of journalism and safety of journalists. 

To respond to growing concerns over the prevalence of SLAPP cases within the EU, the Commission 
announced its intention to issue an initiative against abusive litigation targeting journalists and 
rights defenders in its 2021 work programme, under the priority 'A New Push for European 
Democracy'. This intention was reiterated in the European democracy action plan, which 
announced several forthcoming proposals to promote a more resilient EU democracy, including two 
key actions to address SLAPPs: i) the setting up of an expert group including legal practitioners, 
journalists, academics and members of civil society to collect expertise; and ii) putting forward an 
initiative to protect journalists and civil society against SLAPPs. Although initially expected for late 
2021, the Commission initiative to protect journalists and civil society against SLAPPs was presented 
on 27 April 2022 in the form of a proposal for a directive that would only apply to civil and 
commercial SLAPP cases with a cross-border dimension (anti-SLAPPs directive). The legislative 
initiative is accompanied by a recommendation setting out guidance for Member States to take 
effective measures to address purely domestic SLAPP cases.  

Existing situation 
Currently, no anti-SLAPP legislation exists at EU level, and the Commission proposal for an anti-
SLAPP directive would fill this legal vacuum. The situation at national level is similar. According to 
the staff working document accompanying the Commission proposal, none of the EU Member 
States had specific safeguards against SLAPPs, and only three of them (Ireland, Lithuania and 
Malta) were considering the introduction of specific measures to address SLAPPs. After the 
publication of the Commission's staff working document, Lithuania amended Article 154 of its 
Criminal Code and Articles 95, 142, 296 and 297 of its Code of Civil Procedure to introduce specific 
measures to address criminal and civil SLAPP cases. Ireland and Malta (bill to amend the Maltese 
Constitution and bill to amend other laws to strengthen the protection of the media and journalists) 
are still considering legislative proposals to address SLAPPs. 

Without specific legislation aimed at addressing this phenomenon, SLAPPs are treated in most 
Member States as regular civil or criminal lawsuits, and the usual procedural rules are applied. A 
2021 comparative study, produced with the financial support of the Commission, looked at the legal 
environment of SLAPPs in the EU and its Member States and revealed a patchy situation at national 
level. According to the study, 'all but six Member States criminalise defamation, and in all but 
one of those, the sanction can be imprisonment. In ten Member States, criminal defamation is 
reported to be more commonly used to protect reputation than civil defamation. Eight Member 
States maintain higher penalties for public dissemination, particularly for the press. Eleven Member 
States provide for stricter protection of public officials, monarchs, or heads of states'. Civil 
defamation exists in all Member States, with most of them allowing both natural and legal persons 
to sue for damage to reputation – only Finland and Sweden do not allow legal persons to file a 
lawsuit in these cases. Only Malta seems to have a cap on damages in civil defamation cases. 

In 20 Member States, the public interest of the matter and good faith are considered a suitable 
defence in defamation cases, although the formulation varies across Member States. In 20 Member 
States too, the losing party pays the legal cost of civil proceedings, although this usually takes the 

https://static1.squarespace.com/static/5f2901e7c623033e2122f326/t/623897f6f5eb056c82fe2681/1647876093121/CASE+report+SLAPPs+Europe.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_2652
https://rm.coe.int/platform-protection-of-journalists-annual-report-2022/1680a64fe1
https://eur-lex.europa.eu/resource.html?uri=cellar%3A91ce5c0f-12b6-11eb-9a54-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2250
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0177
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022H0758
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022SC0117
https://www.e-tar.lt/portal/lt/legalAct/53d1fae0881e11ed8df094f359a60216
https://www.e-tar.lt/portal/lt/legalAct/ef69f080881d11ed8df094f359a60216
https://www.gov.ie/en/press-release/2488e-minister-harris-publishes-draft-legislation-to-reform-irelands-defamation-laws/
https://parlament.mt/media/118726/bill-18-constitution-of-malta-amendment-bill.pdf
https://parlament.mt/media/118727/bill-19-protection-of-the-media-and-journalists-various-laws-amendment-bill.pdf
https://commission.europa.eu/system/files/2022-04/slapp_comparative_study_0.pdf
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form of a reimbursement and may even be received years after the final judicial decision on the case. 
Legal aid is available in civil defamation cases in 20 Member States, but the study affirms that 'many 
SLAPP targets cannot benefit from this type of assistance, given the restrictive and narrow scope of 
the conditionality criteria that apply'. The study also looked at the ECtHR case law and how it is 
applied in the Member States; consistent application of ECtHR standards was reported in 
11 Member States only.  

Apart from the patchy situation at national level, EU private international law has been criticised 
for offering claimants the possibility to abuse civil lawsuits in defamation cases, with the consequent 
impact on public participation with a cross-border component. The Brussels Ia Regulation, the main 
EU instrument governing the recognition and enforcement of judgments in civil and commercial 
matters between EU Member States, was designed to prevent 'forum shopping' by vesting 
jurisdiction in civil and commercial cases in the court most closely connected to the facts of the case, 
normally that of the domicile of the defendant. However, the regulation allows the claimant, in tort, 
delict or quasi-delict cases, to unilaterally choose between the forum of the domicile of the 
defendant or that of 'the place where the harmful event occurred or may occur' (Article 7(2)). This 
second possibility has been interpreted by the Court of Justice of the EU (CJEU) in defamation cases 
in a broad way, allowing the claimant to bring actions in all states in which the publication has been 
distributed for damage arising in that jurisdiction, or to sue the defendant for the whole of the 
damage caused before the courts of the Member State in which the publisher of that content is 
established or in the Member State where the claimant has its centre of interest (C-251/20; 
C-509/09). In the era of online media, this interpretation offers claimants wide possibilities to 
develop their litigation strategies and exhaust possible targets of SLAPPs by bringing actions for 
damages in multiple fora and/or fora that differ from the one in which the defendant resides.2 

Moreover, as defamation cases are excluded from the Rome II Regulation, the main EU instrument 
governing conflicts of law in non-contractual obligations in civil and commercial matters, the choice 
of the forum determines the substantive law applicable to the case. Together with the ample 
possibilities to choose the forum in defamation cases with a cross-border element offered by the 
Brussels Ia Regulation, the exclusion of defamation from the Rome II Regulation is conducive to 
forum shopping and libel tourism, as it allows claimants to choose the forum of the state with the 
lowest standards of protection of press freedom or freedom of expression. The problem is 
acknowledged in the above-mentioned staff working document accompanying the Commission 
proposal for an anti-SLAPP directive, which stresses that the SLAPP problem might be amplified by 
the forum-shopping element because some jurisdictions, including within the EU, are perceived as 
more claimant-friendly than others. This is why some experts and stakeholders argue that the reform 
of both the Rome II and Brussels Ia Regulations would be a necessary complementary measure to 
counter SLAPPs. In its European Democracy Action Plan, the Commission committed to examining 
the cross-border aspects of SLAPPs in the context of the 2022 evaluation of Rome II and Brussels Ia. 

The Council of Europe (CoE) has set standards regarding the protection of journalists and other activists, 
including against SLAPPs. Although the ECtHR has not expressly imposed on State parties the duty to protect 
journalists against SLAPPs, it has repeatedly affirmed that publications contributing to debates on matters of 
public interest enjoy a higher level of protection under Article 10 ECHR (freedom of expression). Similarly, the 
ECtHR has recognised the essential role played by the press as a public watchdog in democratic societies, 
thus justifying a higher level of protection of their Article 10 ECHR rights (Axel Springer AG v Germany, 
7 February 2012). NGOs, researchers and even bloggers or popular users of social media have been 
granted similar protection, on the understanding that they also perform a relevant social watchdog function 
(Magyar Helsinki Bizottság v Hungary, 8 November 2016). On the other hand, the ECtHR has taken the view that 
the limits of acceptable criticism under Article 8 ECHR (right to private life, including the protection of ones' 
reputation) are not the same for private individuals as they are for the government, politicians or public 
servants, as the government exercises public functions that should be subject to the close scrutiny of public 
opinion, to prevent abuse of power and corruption in democratic systems (Castells v Spain, 23 April 1992; 
Stancu and others v Romania, 18 October 2022). In this vein, the ECtHR has taken the view that bodies of the 
executive branch should not be allowed to bring defamation proceedings against the media, as this places 

https://www.ecpmf.eu/wp-content/uploads/2020/05/EC-Advice-concerning-the-introduction-of-anti-SLAPP-legislation-to-protect-freedom-of-expression-in-the-European-Union.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02012R1215-20150226
https://curia.europa.eu/juris/document/document.jsf?text=defamation&docid=251510&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=665924#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=&docid=111742&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=77988
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32007R0864
https://www.ecpmf.eu/wp-content/uploads/2020/05/EC-Advice-concerning-the-introduction-of-anti-SLAPP-legislation-to-protect-freedom-of-expression-in-the-European-Union.pdf
https://ruleoflaw.pl/strategic-lawsuits-against-public-participation/#_ftn15
https://www.ecpmf.eu/ending-gag-lawsuits-in-europe-protecting-democracy-and-fundamental-rights/
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-109034%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-167828%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22tabview%22:%5B%22document%22%5D,%22docname%22:%5B%22Castells%22%5D,%22itemid%22:%5B%22001-57772%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22tabview%22:%5B%22document%22%5D,%22itemid%22:%5B%22001-219982%22%5D%7D
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excessive and disproportionate burden on media and journalists and can have a chilling effect (Ooo Memo v 
Russia, 15 March 2022). This does not apply to public legal entities engaged in competitive activities in the 
marketplace that may need to protect their reputation to attract customers, and to individual members of a 
public body who could be 'easily identifiable' and should be entitled to bring defamation proceedings in their 
own individual name. 
In addition to the ECtHR case law, in 2014 the CoE launched the platform to promote the protection of 
journalism and safety of journalists, while several CoE resolutions and recommendations focus on the 
protection and safety of journalists, including against SLAPPs. Among others, the 2016 Committee of Ministers 
Recommendation on the protection of journalism and safety of journalists and other media actors and its 2020 
Implementation Guide set clear guidance for CoE member states to address different kinds of threats and 
attacks faced by journalists and other media actors. The Recommendation calls on states to ensure, inter alia, 
that their defamation laws conform with European and international standards; that they do not apply prison 
sentences for a press offence except in exceptional circumstances; and that they take the necessary 
measures to prevent the malicious use of the law and legal process to intimidate and silence journalists. 
In line with this Recommendation, the CoE Parliamentary Assembly has urged CoE member states, inter alia, 
to abolish criminal sanctions for media offences, except in cases where other fundamental rights have been 
seriously impaired and, more generally, to review their national laws to prevent any misuse that seeks to 
intimidate journalists (2007 Resolution and Recommendation for the decriminalisation of defamation; 2020 
Resolution and Recommendation on media freedom and journalists' security in Europe). Even if CoE organs 
have been active in this area, in March 2021 more than 100 organisations called on the CoE to issue a self-
standing recommendation on SLAPPs; the Committee of Ministers followed suit, creating a committee of 
experts tasked with developing a draft recommendation on SLAPPs. 

Comparative elements  
Several other countries have introduced legislation to address the increasing SLAPPs phenomenon, 
including Australia,3 Canada (British Columbia, Ontario and Québec)4 and some US states. In March 
2022, the UK Ministry of Justice opened a call to collect evidence on the use of SLAPPs, and has 
committed to introducing targeted legislative reforms to address the phenomenon. 

Parliament's starting position  
Parliament has consistently called for action to ensure respect for and enhancement of fundamental 
EU values (Article 2 of the Treaty on European Union), including media freedom through several 
parliamentary resolutions (2021, 2020, 2017). Its main ideas on how SLAPPs should be addressed in 
the EU are collected in an own-initiative report adopted on 11 November 2021 by a large majority 
(444 votes in favour, 48 votes against, and 75 abstentions). The resolution called on the Commission 
to propose a package of both soft and hard law to address the increasing number of SLAPPs against 
journalists, NGOs, academics and civil society in the EU. Parliament proposed legislative measures 
in the areas of civil and criminal procedural law, such as an early dismissal mechanism for abusive 
civil lawsuits; the right to full award of costs incurred by the defendant; and the right to 
compensation for damages. Proposed non-legislative actions included adequate training for judges 
and legal practitioners on SLAPPs, a specific fund to provide financial support for the victims of 
SLAPPs and a public register of court decisions on SLAPP cases. In addition, Parliament called for the 
revision of the Brussels Ia and Rome II Regulations in order to prevent 'libel tourism' or 'forum 
shopping' by establishing that 'the court having jurisdiction and the law applicable to criminal or 
civil lawsuits concerning defamation, reputational damage and protection of an individual's 
reputation should, in principle, be that of the place in which the defendant is habitually resident'. 

Preparation of the proposal 
From 4 October to 1 November 2021, the Commission launched an open public consultation to 
collect stakeholders' input to feed the upcoming legislative proposal on SLAPPs. The consultation 
received 178 replies (70 from NGOs and 60 from citizens) from 22 Member States. National 
authorities (from seven Member States), regional authorities (from two Member States) and two 
national Ombudsmen also sent their contributions. A targeted consultation of national judges 

https://hudoc.echr.coe.int/eng#%7B%22tabview%22:%5B%22document%22%5D,%22itemid%22:%5B%22001-216179%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22tabview%22:%5B%22document%22%5D,%22itemid%22:%5B%22001-216179%22%5D%7D
https://fom.coe.int/en/accueil
https://www.coe.int/en/web/freedom-expression/msi-slp#%7B%22119911045%22:%5B0%5D%7D
https://www.coe.int/en/web/freedom-expression/committee-of-ministers-adopted-texts/-/asset_publisher/aDXmrol0vvsU/content/recommendation-cm-rec-2016-4-of-the-committee-of-ministers-to-member-states-on-the-protection-of-journalism-and-safety-of-journalists-and-other-media-
https://www.coe.int/en/web/freedom-expression/committee-of-ministers-adopted-texts/-/asset_publisher/aDXmrol0vvsU/content/recommendation-cm-rec-2016-4-of-the-committee-of-ministers-to-member-states-on-the-protection-of-journalism-and-safety-of-journalists-and-other-media-
https://www.coe.int/en/web/freedom-expression/implementation-of-recommendation-cm/rec-2016-4
https://www.coe.int/en/web/freedom-expression/implementation-of-recommendation-cm/rec-2016-4
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17588&lang=en
https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17587&lang=en
https://pace.coe.int/en/files/28508/html
https://pace.coe.int/en/files/28509/html
https://ifex.org/103-groups-call-on-the-council-of-europe-to-act-on-the-growing-threat-of-slapps/
https://www.coe.int/en/web/freedom-expression/msi-slp#%7B%22119911045%22:%5B4%5D%7D
https://www.coe.int/en/web/freedom-expression/msi-slp#%7B%22119911045%22:%5B4%5D%7D
https://www.ifs.org/anti-slapp-report/
https://www.gov.uk/government/consultations/strategic-lawsuits-against-public-participation-slapps
https://eur-lex.europa.eu/eli/treaty/teu_2012/art_2/oj
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2021/2036(INI)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2020/2009(INI)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2017/2209(INI)
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0451_EN.html
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13192-EU-action-against-abusive-litigation-SLAPP-targeting-journalists-and-rights-defenders
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through the European Judicial Network in civil and commercial matters followed from 12 November 
2021 to 10 January 2022. The consultation received 130 replies from individual national judges, a 
large majority of whom were not familiar with SLAPP cases (79 out of 130 replies), and revealed that 
'there is no legal definition of SLAPP or SLAPP-specific system of safeguards in the Member States 
of respondents'. In November 2021, the Commission organised a stakeholders' workshop, in which 
34 interested organisations, the Council of Europe and the Fundamental Rights Agency took part. 

The changes the proposal would bring 
The Commission proposal for an anti-SLAPPs directive is based on Article 81(2)(f) of the Treaty on the 
Functioning of the European Union (TFEU), which is the legal basis for judicial cooperation in civil 
matters having a cross-border dimension. The proposal was not accompanied by an impact 
assessment but by a staff working document, indicating that the proposal aimed to provide domestic 
tribunals and courts with the necessary tools to deal with SLAPPs with a cross-border dimension, 
protect journalists, activists and human rights defenders, and, more generally, whoever acts as a public 
watchdog. The proposal also aims to collect data on SLAPPs in a more systematic way, raise 
awareness about SLAPPs among professionals and provide support to victims. 

As the proposed directive is only applicable to civil SLAPPs with a cross-border component, it was 
presented together with a non-binding recommendation setting out guidance for Member States 
to take effective measures to address purely domestic SLAPPs (based on Article 292 TFEU). 
Although only applicable to domestic cases of SLAPPs, the recommendation has a broader scope 
of application ratione materiae than the proposed directive. It not only calls on Member States 
to ensure that their civil procedural laws are in line with the proposed EU rules for domestic SLAPPs, 
but also includes recommendations relating to criminal law, data protection and deontological rules 
governing the conduct of legal professionals. In this vein, the recommendation calls on Member 
States to remove prison sentences for defamation from their legal framework, favour the use of 
administrative or civil law to deal with defamation cases, strike a fair balance between data 
protection rules and the protection of freedom of expression and information, and ensure that 
deontological rules for legal professionals discourage SLAPPs. Moreover, the recommendation calls 
on Member States to support training on SLAPPs for legal professionals, and to ensure that SLAPP 
targets have access to individual and independent support, and that data on the number of SLAPPs 
initiated in their jurisdiction is collected and reported to the Commission on a yearly basis starting 
by the end of 2023. By the same deadline, Member States are required to report on the 
recommendation's implementation to the Commission, which will assess the impact of the 
recommendation by no later than 5 years after its adoption and decide on the next steps.  

Scope of application of the proposed directive 
The proposed directive will apply to unfounded or abusive court proceedings against natural or 
legal persons in civil and commercial matters with cross-border implications only (article 2). 
Revenue, customs and administrative matters, and liability cases concerning acts and omissions by 
a state in the exercise of state authority (acta iure imperii) remain outside its scope of application 
(article 2). The proposed directive would not apply to criminal cases either. 

Although excluded from the proposed directive's scope of application, criminal defamation cases have been 
subject to ECtHR scrutiny. Considering their chilling effect on public debate, the ECtHR has consistently held 
that state parties to the ECHR have a margin of appreciation to decide whether criminal measures are needed 
to address cases of defamation, but they must show restraint when resorting to criminal penalties, in particular 
when a matter of public interest is involved. Imposing a prison sentence for the exercise of the freedom of 
expression would therefore only be considered compatible with Article 10 ECHR when other fundamental 
rights are severely impaired, e.g. cases of hate speech or incitement to violence (Atamanchuk v Russia, 
11 February 2020). Moreover, the imposition of a criminal penalty, even a minor one (and thus not 
imprisonment), has been consistently considered by the ECtHR as a violation of Article 10 ECHR in cases 
involving public interest matters, owing to its dissuasive effect on the exercise of freedom of expression and 
information (De Carolis and France Télévisions v France, 21 January 2016). 

https://e-justice.europa.eu/content_european_judicial_network_in_civil_and_commercial_matters-21-en.do#:%7E:text=The%20EJN%20(in%20civil%20and,order%20to%20improve%20judicial%20cooperation.&text=EJN%2Dcivil%20regularly%20have%20meetings%20for%20contact%20points%20and%20central%20authorities.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022PC0177
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E081
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022SC0117
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022H0758
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E292
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-200839%22%5D%7D
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-160220%22%5D%7D
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In addition to limiting the proposal's scope of application to only civil and commercial matters, 
articles 2 and 4 also make it clear that the proposal would only apply to cases with cross-border 
implications. Although SLAPP cases in which the defendant is domiciled in a country other than 
the court seized are a relatively small part of the total amount of SLAPP cases documented in Europe 
(11 % of the total documented from 2010 to 2021, according to the Coalition against SLAPPs in 
Europe), the proposal defines matters with cross-border implications in a broad way. In this vein, a 
case would be considered to have cross-border implications unless both parties and the court 
seized are domiciled in the same Member State. However, even in this latter case, the same article 
provides for two exceptions. The matter would also be considered as having cross-border 
implications when: i) the act of public participation against which the court proceedings are 
initiated is relevant to more than one Member State; or ii) the same claimant (or associated 
entities) has brought a case against the same defendant in more than one Member State in 
parallel or at an earlier stage (article 4). Therefore, a SLAPP case would be covered by the proposal 
if, for example, it is linked to the publication of information relating to corruption cases affecting 
several Member States or a transnational company, or if the claimant has already initiated 
proceedings in several Member States against the defendant, even if both parties are domiciled in 
the same Member State of the court seized. Purely domestic cases not falling within the broad 
definition provided by the proposal would be covered by national law, although the non-binding 
recommendation accompanying the proposal calls on Member States to align their national laws 
with the proposal, and that may well be the case in Member States wishing to treat equally purely 
domestic cases and those with cross-border implications, as defined by the proposed directive. 

Defining abusive court proceedings against public participation 
The proposed directive seeks to address the SLAPPs phenomenon and protect those engaged in 
public participation by, inter alia, establishing a number of common procedural rules that seek to 
dissuade claimants from initiating abusive or manifestly unfounded court proceedings against 
public participation. In this vein, article 3 of the proposal defines three key concepts for the future 
application of the proposed directive: i) public participation; ii) matter of public interest; and 
iii) abusive court proceedings against public participation. It is worth mentioning that the 
proposal uses the term SLAPPs several times in the preamble only, not in its operative part.  

Public participation is defined broadly as any activity that a natural or legal person carries on 'in 
the exercise of the right to freedom of expression and information on a matter of public interest, 
and preparatory, supporting or assisting action directly linked thereto'. According to recital 17, 
commercial advertisement and marketing activity are normally not covered by the proposal 
because they usually are 'not made in the exercise of freedom of expression and information'. In any 
case, the concept of public participation is clearly linked to the exercise of the freedoms of 
expression and information regarding matters of public interest by any person, thus not restricting 
the scope of application ratione personae of the proposal to journalists or the media, and allowing 
some other society watchdogs (i.e. human rights defenders, civil society organisations, academics, 
etc.) or individuals exercising their freedom of expression to also benefit from the proposal.  

Consistently with this approach, article 3(2) of the proposal borrows the definition of 'matters of 
public interest' crafted by the ECtHR case law, indicating that a matter is to be considered as such 
when it 'affects the public to such an extent that the public may legitimately take an interest in it' 
(e.g. Satakunnan Markkinaporssi Oy and Satamedia Oy v Finland, 27 June 2017, paragraph 71). It can 
touch on public health, climate, fundamental rights, and allegations of crimes such as corruption or 
fraud, matters under consideration by any branch of government, legislative, executive or judicial. 
Concerning the balance between the freedom of expression and the right to privacy, the above-
mentioned staff working document accompanying the proposal states that domestic provisions, as 
well as the case law of Member States' courts and tribunals, are influenced by the case law of the 
ECtHR resulting 'in a certain level of harmonisation among Member States concerning the 
limitations of the right to privacy in favour of the freedom of expression'. 

https://static1.squarespace.com/static/5f2901e7c623033e2122f326/t/623897f6f5eb056c82fe2681/1647876093121/CASE+report+SLAPPs+Europe.pdf
https://verfassungsblog.de/die-eu-schlagt-zuruck/
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-175121%22%5D%7D
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Finally, article 3(3) of the proposal defines 'abusive court proceedings against public 
participation' as proceedings relating to public participation that are fully or partially unfounded and 
whose main purpose is 'to prevent, restrict or penalise public participation'. According to the provision, 
two elements would be needed for a court proceeding against public participation to be considered 
abusive: i) the unfounded or meritless character of the suit and ii) the fact that the claimant's main 
purpose is not to obtain redress, compensation or repair for the damages suffered, but 'to prevent, 
restrict or penalise public participation'. As identifying the intent hidden behind a lawsuit may be 
challenging, article 3(3) provides a non-exhaustive list of elements to help identify it, such as the 
disproportionate nature of the claim, the existence of multiple concurrent cases in relation to similar 
matters or the existence of intimidation, harassment or threats on the part of the claimant. 

Although SLAPPs are frequently characterised by literature as meritless lawsuits, in which the claimant does 
not seek justice, but seeks to punish the defendant for the exercise of their fundamental rights, academics 
have raised the issue of whether the claimant's intent should be one of the criteria for defining the scope of 
application of anti-SLAPP legislation, or whether the focus should only be on the defendant's activity, and 
whether it constitutes protected freedom of expression or information. 5 Requiring proof of the claimant's 
intent may put an additional burden on the defendant, making the case more complex and lengthy and thus 
adding to the chilling effect of this type of litigation. Thus, the proposal for a uniform anti-SLAPP law put 
forward by the Uniform Law Commission in the US context recommends focusing on the defendant's 
activities, and proposes to define the scope of application of anti-SLAPP legislation by taking into account 
whether the defendant has exercised their freedom of speech or of the press, the right to assemble or petition, 
or the right of association, as guaranteed by the federal or state constitution, on a matter of public concern. 

Early dismissal of manifestly unfounded lawsuits 
Following the approach taken by existing anti-SLAPP legislation,6 the proposed directive seeks to 
reduce the financial and personal burden posed by SLAPPs on those exercising their freedom of 
expression and information by providing for the speedy dismissal of civil lawsuits. According to 
article 9 of the proposal, Member States' courts should be empowered to decide on the early 
dismissal of a court proceeding against public participation as manifestly unfounded. Early 
dismissal would therefore only be available for 'manifestly unfounded' proceedings, but not for 
'abusive' proceedings as defined in the proposal's article 3 (being unfounded and taking into 
account the claimant's intent). Although the threshold required for the early termination of SLAPP 
cases ('manifestly unfounded' lawsuit) seems to pursue the protection of possible claimants' right 
to access courts, it has been argued that early dismissal should also be extended to 'abusive' 
lawsuits, to dissuade behaviour that is considered abusive by the Commission itself. 

Even if the extension of early dismissal to 'abusive' lawsuits could be considered a more protective 
measure for those engaging in public participation, the early dismissal mechanism included in the 
proposal presents other characteristics designed to protect the interest of possible SLAPP targets. 
According to article 5(3) of the proposal, decisions on early dismissal would be made by the courts 
seized either on the basis of an application made by the parties in the proceeding or ex officio, if 
the national law implementing the proposed directive provides for such a possibility. Member States 
are free to establish time limits for exercising the right to apply for early dismissal, although if they 
decided to establish time limits they should be proportionate.  

In addition, the application for early dismissal will be treated through an 'accelerated procedure' 
(article 11), during which the main proceeding is suspended until a final decision on the request for 
an early dismissal is taken (article 10). If an application for early dismissal is made, the proposal 
envisages a reversal of the burden of proof, i.e. it would be for the claimant of the main proceeding 
(and not for the defendant applying for the early dismissal) to prove that the action is not manifestly 
unfounded (article 12). Finally, the Member States would have to ensure that the decision on the 
early dismissal can be appealed (article 13). The reversal of the burden of proof, the immediate 
appeal, and the stay of the main proceedings until a final decision on the early dismissal is taken, 
may become relevant deterrents for SLAPP claimants, as they would have to prove at a very early 
stage of the proceeding that their claim is not manifestly unfounded. If they are unable to prove it 

https://www.uniformlaws.org/committees/community-home?CommunityKey=4f486460-199c-49d7-9fac-05570be1e7b1#:%7E:text=The%20Uniform%20Public%20Expression%20Protection,to%20silence%20and%20intimidate%20the
http://eulawanalysis.blogspot.com/2022/04/daphnes-law-european-commission.html
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and the claim is dismissed, the decision on appeal may take years in many Member States, and the 
main proceedings will be halted until the decision is made, thus protecting potential SLAPP targets. 

Costs, damages and penalties 
The proposed directive also provides for a number of remedies that would only be available in cases 
of abusive court proceedings against public participation and seek to compensate for the harm 
suffered by SLAPP targets. Considering the financial burden that court proceedings have for SLAPP 
targets, the proposal obliges Member States to ensure that claimants can be ordered to bear all the 
costs of the proceedings incurred by the person targeted by abusive court proceedings, unless 
such costs are excessive (article 14). No specific provision on legal aid is included in the proposal, so 
the question of whether those targeted by abusive court proceedings against public participation 
can benefit from legal aid seems to be left to national legislators. However, article 7 of the proposal 
provides for the right of third-party intervention, enabling NGOs promoting the rights of those 
engaging in public participation to take part in SLAPP cases to support the defendant or to provide 
information. This possibility may help to address the frequent imbalance of power and resources 
between claimants and defendants in SLAPP cases. 

In addition to providing for the possible award of costs to the defendant, the proposal obliges 
Member States to ensure that natural and legal persons targeted by abusive court proceedings can 
claim and obtain compensation for damages (article 15). The right to compensation covers both 
material and immaterial damages (i.e. psychological harm caused by the abusive lawsuit, suffering 
and emotional distress). Courts and tribunals in the Member States should also have the possibility 
to impose 'effective, proportionate and dissuasive penalties' on the claimant when the court 
proceedings are considered abusive (article 16). Moreover, Member States' courts and tribunals 
should have the possibility to impose security pendente lite, i.e. the possibility to ask the claimant to 
provide security for procedural costs and damages, in the presence of elements indicating the 
abusive nature of the lawsuit (article 8). 

The proposal does not seek harmonisation of the penalties that could be imposed on claimants initiating 
abusive court proceedings against public participation, thereby allowing Member States to freely choose the 
penalties which they deem appropriate. However, according to CJEU case law, punitive measures cannot be 
considered 'effective, proportionate and dissuasive' if they go beyond what is necessary to attain the 
objectives legitimately pursued by the relevant legislation, or if their severity does not correspond to the 
seriousness of the infringements for which they are imposed, in particular by ensuring a genuinely dissuasive 
effect, while at the same time respecting the general principle of proportionality (C-452/20; C‑303/20; 
C-384/17). Therefore, EU legislation does not preclude national legislators from providing different types of 
penalties (e.g. administrative fines, non-pecuniary administrative penalties, criminal penalties, whether 
financial or other) for infringements of EU law, provided that the national legislation respects the principles 
settled in the CJEU case law. 

Third-country judgments 
Article 17 touches on the grounds for refusal of recognition and enforcement of third-country 
(i.e. non-EU) judgments in SLAPP cases. The provision would oblige Member States to ensure that 
third-country judgments on cases related to public participation are considered 'manifestly contrary 
to public policy (ordre public)' and therefore not recognised or enforced in Member States, on two 
conditions: i) the defendant is a natural or legal person domiciled in a Member State (i.e. not only 
the Member State where enforcement is sought, but any EU Member State); ii) the case would have 
been considered manifestly unfounded or abusive if it had been brought before the courts of the 
Member State where recognition of the third-country judgment is sought. In addition, article 18 of 
the proposal recognises the right of a SLAPP target to seek compensation for the damages and costs 
incurred in connection with a court proceeding on account of engagement in public participation 
before a third country in the Member State where the person is domiciled 'regardless of the domicile 
of the claimant in the proceedings in the third country'. However, the possibility is only open for 
'abusive court proceedings' and not for those considered manifestly unfounded (an approach that 

https://curia.europa.eu/juris/document/document.jsf?text=%2522effective%252C%2Bproportionate%2Band%2Bdissuasive%2Bpenalties%2522&docid=254591&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=10190052#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=%2522effective%252C%2Bproportionate%2Band%2Bdissuasive%2Bpenalties%2522&docid=242562&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=10190052#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=%2522effective%252C%2Bproportionate%2Band%2Bdissuasive%2Bpenalties%2522&docid=206428&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=10190052#ctx1
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is consistent with the treatment of domestic SLAPPs), and does not extend to the possibility of 
imposing penalties on claimants initiating abusive court proceedings in third countries.  

The proposal expressly indicates that it does not affect the application of the 2007 Lugano Convention, 
providing for a quasi-automatic regime of recognition and enforcement of judgments in civil and 
commercial matters between EU Member States and three EFTA states (Iceland, Norway and Switzerland). 
Although not expressly mentioned in the proposal, it can also be assumed that the proposal does not affect 
the application of the Brussels Ia Regulation either, thus leaving untouched those two special regimes of 
recognition and enforcement of foreign judgments. However, even under those special regimes, the 
recognition and enforcement of a judgment given in another state bound by the corresponding legal text can 
be refused on grounds of public policy (ordre public) (Articles 45 and 58 of the Brussels Ia Regulation and 
Articles 34 and 57 of the 2007 Lugano Convention). 
In the context of the Brussels Ia Regulation, the CJEU has indicated that a Member State may have recourse to 
the public-policy (ordre public) clause 'only if recognition of the judgment … were to constitute a manifest 
infringement of a rule of law regarded as essential in the legal order of the State in which recognition is sought 
or of a right recognised as being fundamental within that legal order' (C-568/20). According to the CJEU, such an 
infringement 'may inter alia lie in the fact that the party against whom enforcement is sought was not able to defend 
him or herself effectively before the court of origin and to challenge the decision sought to be enforced' in another 
Member State (C-568/20; C-394/07). As SLAPP cases usually involve the exercise of fundamental rights by their 
targets and a great imbalance of power between parties, possibly affecting the rights of the defendant, it seems 
plausible for Member States to have recourse to the ordre public clause to refuse the recognition of a judgment 
handled in another Member State if that Member State did not protect effectively the rights of SLAPP targets. 

Advisory committees  
The European Economic and Social Committee issued its opinion on 26 October 2022. 

National parliaments 
The subsidiarity deadline for national parliaments to submit their reasoned opinions was 1 July 
2022. Whereas 18 parliamentary chambers examined the proposal, only the French Senate issued a 
'reasoned opinion', stating that the proposal does not comply with the subsidiarity principle. The 
Senate regretted the absence of an impact assessment accompanying the proposal, highlighting 
that this made it impossible to assess the magnitude of the problem addressed. Moreover, it 
questioned the compatibility of the accelerated procedure for 'manifestly unfounded court 
proceedings' with the right to a fair trial, questioned the legal basis chosen, and contested the 
definition of 'matters with cross-border implications' used by the proposal. 

Stakeholder views 
The Coalition Against SLAPPs in Europe (CASE) welcomed the Commission proposal, which 
follows a previous policy brief CASE published in 2022. In this vein, the organisation praised the 
Commission proposal for its broad personal scope that would cover anyone exercising their 
freedom of speech in relation to issues of public relevance, and for the key safeguards and remedies 
included in the initiative, which partially matched some of the safeguards included in the model 
anti-SLAPP Directive proposed by the organisation, together with 65 others. It also welcomed the 
Commission's approach in defining SLAPPs with cross-border implications, and praised the 
recommendation to Member States to ensure that safeguards required for cross-border cases would 
also be applied to purely domestic SLAPPs.  

Along similar lines, the European Federation of Journalists (EFJ) welcomed the Commission 
proposal to set minimum standards, and invited Member States to do their part and ensure effective 
protection for journalists, human rights defenders, NGOs and civil society organisations that are 
committed to ensuring democratic oversight. The Article 19 organisation (an NGO that supports and 
defends freedom of expression and freedom of information), Eurocadres (a European cross-sectoral 
trade union) and the European Network of National Human Rights Institutions (ENNHRI) have 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:22007A1221(03)
https://curia.europa.eu/juris/document/document.jsf?text=%2522manifestly%2Bcontrary%2Bto%2Bpublic%2Bpolicy%2522&docid=257492&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=429160#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=%2522manifestly%2Bcontrary%2Bto%2Bpublic%2Bpolicy%2522&docid=257492&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=429160#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=&docid=73644&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=341160
https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/initiative-against-abusive-litigation-targeting-journalists-and-rights-defenders
https://ipexl.europarl.europa.eu/IPEXL-WEB/document/COM-2022-177
http://www.senat.fr/leg/tas21-127.html
https://www.ecpmf.eu/case-welcomes-the-ecs-anti-slapp-initiative-as-a-landmark-step-in-the-right-direction/
https://www.the-case.eu/wp-content/uploads/2023/04/Joint-Submission_EC-Consultations.pdf
https://www.the-case.eu/wp-content/uploads/2023/03/VERSION2_EuropeanCommissionsProposedDirectivetotackleSLAPPs.pdf
https://www.the-case.eu/wp-content/uploads/2023/04/CASE-Model-Directive.pdf
https://www.the-case.eu/wp-content/uploads/2023/04/CASE-Model-Directive.pdf
https://europeanjournalists.org/blog/2022/04/28/eu-anti-slapp-initiative-encouraging-all-eyes-on-member-states/
https://www.article19.org/resources/eu-anti-slapps-initiative-landmark-step-in-the-right-direction/
https://www.eurocadres.eu/news/european-commission-proposes-anti-slapp-legislation/
https://ennhri.org/news-and-blog/european-commission-initiative-strategic-lawsuit-against-public-participation/
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also welcomed the Commission proposal as an important step to fight abusive lawsuits against 
public watchdogs in the EU. 

Legislative process 
The Commission proposal is following the ordinary legislative procedure in Parliament and the 
Council. In Parliament, the Committee on Legal Affairs (JURI) has been appointed as the lead 
Committee, and the Committee on Civil Liberties, Justice and Home Affairs (LIBE) is associated under 
Rule 57 of Parliament's Rules of Procedure. Tiemo Wölken (S&D, Germany), who was appointed 
rapporteur for the proposal in the JURI committee, presented his draft report on 2 March 2023. 

The draft report seeks to ensure that the future directive acts as a minimum standard of 
protection for SLAPP victims, allowing Member States to guarantee higher levels of protection. In 
addition, it seeks to extend the scope of application of the directive by: i) including in the definition 
of 'public participation' the exercise of the freedom of assembly and association – and not only the 
freedom of expression and information; ii) expressly listing among the 'matters of public interest' 
included in article 3 (2), matters relating to consumer and labour rights and activities advancing 
social change; and, iii) providing a broader definition of matters with 'cross-border implications', 
which would also include acts of public participation 'accessible' in more than one Member State. 
Moreover, the draft report seeks better to define the notion of 'abusive court proceedings against 
public participation' by including – among the elements that may indicate the purpose of 
preventing, restricting or penalising public participation of the claim – the exploitation of economic 
advantage or political influence by the claimant; the use of procedural tactics to delay the 
proceedings; or the existence of a history of legal intimidation by the claimant.  

The draft report seeks to strengthen the protection of SLAPP victims, among other things by: 
i) ensuring that the most expeditious procedure available in national law is used to decide on 
applications concerning early dismissal of manifestly unfounded cases or the adoption of the 
remedies available to those targeted by abusive court proceedings, and that those decisions can 
always be taken ex officio by courts; ii) obliging Member States to provide those engaging in 
public participation with access to support measures, including comprehensive information on 
their rights and protection against harassment and intimidation, legal aid in cross-border civil 
proceedings and financial assistance if they are targeted by abusive proceedings; iii) obliging 
Member States to ensure full coverage of the costs of legal representation when the defendant 
has been targeted by abusive proceedings; and iv) ensuring that victims of abusive proceedings do 
not need to initiate a separate court proceeding to obtain full compensation of the harm suffered. 

Furthermore, the draft report seeks to make the defendant's domicile the sole forum in defamation 
cases in which the victim is a private person (as opposed to what is currently provided for in the 
Brussels I Regulation), and seeks to ensure that the law applicable to claims concerning a 
publication of public interest is the law of the place to which the publication was directed (as 
opposed to what is currently provided for in the Rome II Regulation). Finally, the draft report 
proposes to set up a public EU register with all court decisions included in the scope of application 
of the future directive, which would build on the information included in the national registers 
established by the Member States. It also provides for measures meant to raise awareness about this 
phenomenon, improve training of practitioners and encourage the adoption of deontological rules 
for legal professionals aimed at discouraging the taking up of SLAPPs. 

In the Council, the Commission proposal was referred to the Justice and Home Affairs 
configuration. It is being discussed at the level of the working party on civil law matters (JUSTCIV), 
where delegations have already discussed several compromise proposals drafted by the Presidency. 
However, the Council has not made the draft compromise proposals public. The Justice and Home 
Affairs Council held a first policy debate on the proposal on 9 December 2022. Member States 
broadly support the future directive's aim. However, they flagged the need to protect the right to 
access to justice and ensure that anti-SLAPP measures do not prevent legitimate claims from being 

https://www.europarl.europa.eu/committees/en/juri/about#:%7E:text=JURI%20helps%20Parliament%20to%20build,of%20EU%20law%20and%20subsidiarity.
https://www.europarl.europa.eu/doceo/document/RULES-9-2023-02-14-RULE-057_EN.html
https://www.europarl.europa.eu/doceo/document/JURI-PR-745170_EN.html
https://www.consilium.europa.eu/en/meetings/mpo/2023/4/civil-law-matters-(328580)/
https://www.consilium.europa.eu/en/documents-publications/public-register/public-register-search/results/?WordsInSubject=Strategic+lawsuits+against+public+participation&WordsInText=&DocumentNumber=&InterinstitutionalFiles=&DocumentDateFrom=&DocumentDateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC&ctl00%24ctl00%24cpMain%24cpMain%24btnSubmit=
https://www.consilium.europa.eu/en/documents-publications/public-register/public-register-search/results/?WordsInSubject=Strategic+lawsuits+against+public+participation&WordsInText=&DocumentNumber=&InterinstitutionalFiles=&DocumentDateFrom=&DocumentDateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC&ctl00%24ctl00%24cpMain%24cpMain%24btnSubmit=
https://www.consilium.europa.eu/en/meetings/jha/2022/12/08-09/


EPRS | European Parliamentary Research Service 

12 

pursued in court. Anti-SLAPP measures should therefore be carefully targeted, and the future 
directive should ensure that courts examine the case appropriately before dismissing it or granting 
the remedies provided for in chapter IV of the proposal. 
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