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OVERVIEW 
In 2021, Aleksandr Lukashenko's Belarusian regime began actively attracting migrants from 
Afghanistan, Iraq, Syria, Yemen and other countries, before encouraging and even forcing them to 
cross the borders into the European Union. This put pressure on the neighbouring countries of 
Latvia, Lithuania and Poland, and was the Belarusian regime's response to EU sanctions imposed 
following the regime's rigging of elections in 2020 and violent repression of civil society in 2021. 

In December 2021, the European Commission presented a proposal for a regulation addressing 
situations of instrumentalisation in the field of migration and asylum, coupled with a proposal 
amending the Schengen Borders Code (SBC), to define the instrumentalisation of migrants. The 
proposal was initiated following the increasing role of state actors in the facilitation of irregular 
migration, using certain migratory flows as a tool for political purposes. The main changes the 
proposal brings include extending registration periods for asylum applications, applying the border 
procedure to all asylum claims, limiting reception conditions to meet only basic needs, and 
expediting return procedures. 

The proposal is now being examined by the Parliament and the Council. 
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Introduction 
Over the past year, Europe has had to respond to a number of geopolitical challenges. Russia's 
invasion of Ukraine and the state-sponsored instrumentalisation of migrants from Belarus to 
neighbouring EU Member States have dominated migration policies, at both EU and Member State 
level, in parallel with serious challenges such as the COVID-19 pandemic. In summer 2021, the 
Lukashenko regime and its supporters initiated a new form of hybrid attack on the EU, 
instrumentalising desperate people and targeting Lithuania, Poland and Latvia in particular. The 
Belarus government pushed thousands of migrants from various countries, such as Iraq, 
Afghanistan and Syria, towards the EU's external borders, with the result that thousands of migrants 
and asylum-seekers found themselves stranded in freezing forests. 

This hybrid tactic came in response to EU-imposed sanctions following the Lukashenko regime's 
fraudulent 2020 presidential elections and violent suppression of its opposition. The sanctions 
include a travel ban and an asset freeze. Following the forced landing of a Ryanair plane in Minsk on 
23 May 2021, the EU also prohibited various aircraft operated by Belarusian airlines from taking off 
from, landing in, or flying over EU territory. Furthermore, the EU has scaled down bilateral 
cooperation with the Belarusian authorities at central level, increased its support for the Belarusian 
people and civil society, and recalibrated its bilateral financial assistance accordingly. In June 2021, 
Lithuania began reporting an increased number of migrants from the Middle East trying to cross the 
Belarus border. Soon after that, Poland and Latvia also reported similar cases of growing numbers 
of refugees trying to cross their borders and enter EU territory irregularly. 

In May 2021, Belarusian travel agencies had begun offering tours to Belarus for inhabitants of 
countries such as Iraq, Afghanistan, Syria, Lebanon and Jordan. In order to attract people, Belarus 
simplified its visa procedures and convinced migrants to travel to Belarus with the aim of entering 
the EU easily. After arriving in Minsk, migrants realised that to enter into the EU they would have to 
cross forests, streams and swamps. In addition, they were not allowed to return to Belarus, even if 
they were not allowed to cross the Polish, Latvian or Lithuanian borders. Instead, the Belarusian 
border guards forced them to try repeatedly to cross the border. The result was that at the end of 
October 2021 around 23 000 irregular attempts to enter Polish territory had been registered. 

In October 2021, the European Council invited the Commission to propose any changes necessary 
to the EU's legal framework to respond to the state-sponsored instrumentalisation of people at the 
EU's external border with Belarus. Article 78(3) of the Treaty on the Functioning of the European 
Union (TFEU) provides for the adoption of provisional measures in emergency migratory situations 
at the EU's external borders. On 8 November 2021, Commission President Ursula von der Leyen 
released a statement on the situation at the border between Poland and Belarus, demanding that 
Belarus stop putting peoples' lives at risk.  

In early December 2021, the Council decided to impose restrictive measures on an additional 
17 individuals and 11 entities who had helped incite and organise illegal border crossings through 
Belarus to the EU, and in this way participated in the instrumentalisation of migration for political 
purposes. Later in December 2021, the European Commission presented a proposal for a regulation 
addressing situations of instrumentalisation in the field of migration and asylum, coupled with a 
proposal amending the Schengen Borders Code (SBC), which further describes the 
instrumentalisation of migrants. The SBC reform addresses free movement in the EU in times of 
pandemic, and cooperation between Member States on secondary movements of migrants. It also 
aims to create more safeguards and justifications for re-establishing and extending internal border 
controls, as some Member States have increased such measures since 2015 due to terrorism, 
migration and the pandemic. This proposal ties in with the comprehensive approach set out in the 
new pact on migration and asylum, which complements the Schengen Borders Code and the 
Schengen reform, and proposes to establish a permanent framework to address possible situations 
of instrumentalisation with which the EU may be confronted in the future. 

https://www.consilium.europa.eu/en/policies/sanctions/restrictive-measures-against-belarus/belarus-timeline/
https://www.reuters.com/world/europe/belarus-forces-vilnius-bound-ryanair-plane-land-detain-blogger-2021-05-23/
https://www.usnews.com/news/world/articles/2021-06-07/lithuania-says-belarus-could-be-behind-recent-migrant-influx
https://www.ejiltalk.org/what-does-the-hybrid-attack-carried-out-by-belarus-against-the-eu-borders-mean-in-reality-an-international-law-perspective/
https://www.consilium.europa.eu/media/52622/20211022-euco-conclusions-en.pdf
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF
https://ec.europa.eu/commission/presscorner/detail/en/statement_21_5867
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2021:890:FIN
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_6821
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1706
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These proposals were coupled with toughened sanctions against Belarus for its continued human 
rights abuses. A fifth package of restrictive measures widened the number of targeted individuals 
and entities, including leading representatives of the Lukashenko regime. 

The proposed text on instrumentalisation is one of a series of coordinated EU actions that include: 
targeted measures against transport operators who facilitate or engage in smuggling; 
diplomatic and external action; and additional humanitarian assistance and support for border 
and migration management. Provisional emergency measures are also proposed to support 
Latvia, Lithuania and Poland. The idea is to lay the foundations to deal with possible future incidents 
of a similar nature so that it is no longer necessary to resort to ad hoc measures under 
Article 78(3) TFEU. 

In its third progress report on the implementation of the EU security union strategy, the Commission 
announced that it would include the following definition of 'instrumentalisation' in Article 2(27) of 
the proposed revision of the Schengen Borders Code.  

Instrumentalisation of migrants is when a third country instigates irregular migratory flows into the 
EU by actively encouraging or facilitating the movement of people from outside the EU to the external 
borders. The clear intention of the third country is to destabilise the EU or one of its Member States, 
where the nature of such actions is liable to put at risk essential State functions, including its territorial 
integrity, the maintenance of law and order or the safeguard of its national security. 

Under the proposal, the Member State facing a situation of instrumentalisation of people has the 
possibility to immediately restrict border-crossing points and increase border surveillance, 
and can also request specific asylum measures. To trigger this mechanism, the Member State 
affected should send a request to the Commission asking for support and solidarity measures from 
other Member States. The Commission may follow up with a proposal for the Council to authorise 
the application of the derogations set out in this proposal. The triggering of the mechanism should 
take into account whether the European Council has concluded that the Union is facing a situation 
of instrumentalisation of people in one or more of its Member States. The measures include support 
from other Member States, through capacity-building; support for return through cooperation 
with third countries; and outreach to third countries whose nationals are being 
instrumentalised. They also include procedural and other derogations for the Member State 
facing a situation of instrumentalisation, in order to help with effective border and migration 
management in such an exceptional situation. 

Existing situation 
Under existing rules, EU Member States have 3 to 6 days to register an asylum claim, or 10 in 
exceptional circumstances. The proposal is to provide for quicker returns of migrants, to extend 
registration deadlines to up to four weeks, and to allow decisions to be made at the border on 
whether asylum claims are legitimate. 

Previously, on 1 December 2021, the Commission presented a proposal for a Council decision – on 
which Parliament had to be consulted – temporarily adapting the rules on asylum to make it easier 
for Latvia, Lithuania and Poland to deal with the sudden build-up of asylum-seekers at the Member 
States' external borders. The legal basis for this decision was Article 78(3) TFEU, according to which, 
in situations of 'sudden inflow' the European Commission can propose a decision that must be 
adopted by the Council following consultation of the Parliament. 

Parliament's starting position 
The European Parliament has adopted a number of resolutions criticising Belarus for its political 
prisoners, its constraints on media freedom and civil society, its failure to respect human rights, 
including its retention of the death penalty, and its flawed parliamentary elections. In response to 
the fraudulent presidential election of 9 August 2020, and the subsequent brutal crackdown on 

https://www.consilium.europa.eu/en/press/press-releases/2021/12/02/belarus-eu-adopts-5th-package-of-sanctions-over-continued-human-rights-abuses-and-the-instrumentalisation-of-migrants/
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_6447
https://transport.ec.europa.eu/news/eu-proposes-blacklisting-transport-operators-involved-facilitating-smuggling-or-trafficking-people-2021-11-23_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2021:752:FIN
https://ec.europa.eu/home-affairs/proposal-regulation-situations-instrumentalisation-field-migration-and-asylum-com-2021-890_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A752%3AFIN&qid=1638547296962
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/698851/EPRS_BRI(2021)698851_EN.pdf
https://www.europarl.europa.eu/factsheets/en/sheet/171/three-eastern-partnership-neighbours-ukraine-moldova-and-belarus
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opposition members, independent media and peaceful protesters, Parliament adopted resolutions 
on the situation in Belarus on 17 September 2020 and again on 26 November 2020. 

In addition, the chair of the European Parliament's Delegation for relations with Belarus (D-BY) and 
the standing rapporteur on Belarus have issued a number of joint statements, deploring the 
continued worsening of the human rights situation in the country and criticising Lukashenko's 
continued usurpation of power. In December 2020, the European Parliament also conducted a fact-
finding mission to Belarus to assess the needs of the Belarusian democratic forces and evaluate how 
the European Parliament could support them, at both administrative and political level. 
Furthermore, in its resolution of 10 June 2021 on systematic repression in Belarus and its 
consequences for EU security following an EU civilian plane being forced to land by Belarusian 
authorities, the European Parliament denounced the widespread human rights violations in Belarus 
and the outrageous instrumentalisation of illegal migration by Aleksandr Lukashenko's regime in 
order to destabilise the EU. In December 2020, Parliament awarded the Sakharov prize to the 
democratic Belarusian opposition. 

A debate during Parliament's November 2021 plenary session on the conclusions of the European 
Council meeting of 21-22 October 2021 highlighted divided opinion on the nature of the crisis, with 
some considering it a migration crisis and a hybrid attack on the EU, and others seeing it rather as a 
humanitarian crisis. In the plenary debate with the EU High Representative, Josep Borrell, MEPs 
expressed their deep concern at the dramatic crisis unfolding at the Polish-Belarusian border. They 
also repeated their strong condemnation of the tactics of the Belarusian dictatorial regime of 
funnelling migrant flows to the EU's external borders, escalating the situation with neighbouring 
countries, in particular Poland, as revenge for European Union sanctions. 

During the November 2021 plenary session in Strasbourg, and prior to an address by 
Sviatlana Tsikhanouskaya, the Belarusian opposition leader, to a formal sitting of Parliament, 
Members heard Commission and Council statements on the situation in Belarus. Parliament’s 
President David Sassoli condemned the security and humanitarian consequences of the 
instrumentalisation of migrants by Aleksandr Lukashenko's Belarussian regime. The proposed 
Council decision on provisional emergency measures for the benefit of Latvia, Lithuania and Poland 
was also debated at Parliament's December 2021 plenary session.  

In the 2021 annual report on implementation of the common security and defence policy (CSDP), 
Foreign Affairs Committee MEPs warned that the EU was facing new threats and called for a firm 
response to external security challenges such as terrorism, hybrid threats, cyber-attacks, 
instrumentalisation of migration, disinformation and foreign interference.  

In March 2022, a European Parliament delegation completed a fact-finding mission to Latvia and 
Lithuania to look into the situation of asylum-seekers entering the EU via Belarus. 

Council's starting position 
In response to the instrumentalisation of people by the Belarusian regime, which started during 
summer 2021, the European Council conclusions of 21 and 22 October 2021 underlined that the EU 
would not accept any attempt by third countries to instrumentalise migrants for political purposes. 
EU leaders also invited the Commission to propose any necessary changes to the EU's legal 
framework and concrete measures to ensure an appropriate response. In the context of the hybrid 
attack launched by the Belarusian regime, EU leaders indicated that the EU would adopt further 
sanctions, as a matter of urgency. On 15 November 2021, the Council amended the designation 
criteria to allow targeted restrictive measures to be applied against individuals and entities 
organising or contributing to activities carried out by the Lukashenka regime that facilitate the 
illegal crossing of the EU's external borders. 

To counter attempts by third countries to instrumentalise migrants for political purposes, on 
16 December 2021, the European Council held a meeting where it discussed, among other things, 

https://www.europarl.europa.eu/doceo/document/TA-9-2020-0231_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2020-11-26_EN.html#sdocta8
https://www.europarl.europa.eu/delegations/en/d-by/home
https://www.europarl.europa.eu/delegations/en/d-by/documents/communiques
https://www.europarl.europa.eu/cmsdata/235807/TA-9-2021-0293_EN_Systematic_repression_in_Belarus_&_its_consequences_for_European.pdf
https://www.europarl.europa.eu/news/en/headlines/eu-affairs/20201210STO93502/belarusian-opposition-receives-2020-sakharov-prize
https://www.europarl.europa.eu/doceo/document/CRE-9-2021-11-23-ITM-005_EN.html
https://www.europarl.europa.eu/news/en/press-room/20211110IPR17001/poland-belarus-border-meps-alarmed-by-humanitarian-and-political-crisis
https://epthinktank.eu/2021/11/26/plenary-round-up-november-ii-2021/
http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2021)698806
https://www.europarl.europa.eu/doceo/document/CRE-9-2021-12-15-ITM-016_EN.html
https://www.europarl.europa.eu/news/en/press-room/20211205IPR18818/meps-call-for-firm-response-to-the-external-security-challenges
https://www.europarl.europa.eu/news/en/press-room/20220223IPR23911/meps-end-visit-to-latvia-and-lithuania-to-assess-situation-at-belarus-borders
https://www.consilium.europa.eu/en/press/press-releases/2021/10/22/european-council-conclusions-21-22-october-2021/
https://epthinktank.eu/2021/10/26/outcome-of-the-european-council-meeting-of-21-22-october-2021/
https://www.consilium.europa.eu/en/press/press-releases/2021/11/15/belarus-eu-broadens-scope-for-sanctions-to-tackle-hybrid-attacks-and-instrumentalisation-of-migrants/
https://www.consilium.europa.eu/media/53575/20211216-euco-conclusions-en.pdf
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the external aspects of migration. Within the broad range of external relations topics, EU leaders 
also denounced the instrumentalisation of migrants and refugees by the Belarusian regime for 
political purposes, and called for 'the immediate and unconditional release of all political prisoners'. 
The main points highlighted were: returns from the EU to countries of origin; ways to counter 
attempts by third countries to instrumentalise migration; and stronger border control measures. 

At the beginning of December 2021, the Council decided to impose restrictive measures on an 
additional 17 individuals and 11 entities in view of the situation in Belarus. In particular, the decision 
targeted prominent members of the judicial branch, including the Supreme Court, and the State 
Control Committee, as well as propaganda outlets, contributing to continuing repression of civil 
society, the democratic opposition, independent media outlets and journalists. It also targeted 
high-ranking political officials of the Lukashenko regime, and companies (such as Belavia Airlines), 
tour operators and hotels that had helped incite and organise irregular border crossings through 
Belarus to the EU, and in this way participated in the instrumentalisation of migration for political 
purposes. This was the fifth package of sanctions adopted by the EU, with the result that, altogether, 
EU restrictive measures on Belarus apply to a total of 183 individuals and 26 entities. 

Preparation of the proposal 
On 23 November 2021, the Commission, jointly with the High Representative of the Union for 
Foreign Affairs and Security Policy, adopted a communication summarising the measures taken to 
address the immediate situation as well as additional ones under way to create a more permanent 
toolbox to address future attempts to destabilise the EU through the instrumentalisation of 
migrants. This concern was also raised in the renewed EU action plan against migrant smuggling 
(2021-2025). On 1 December 2021, in connection with these measures, the Commission adopted a 
proposal for a Council decision based on Article 78(3) of the Treaty on the Functioning of the 
European Union (TFEU), aimed at supporting Latvia, Lithuania and Poland, by providing for the 
measures and operational support needed to manage in an orderly and dignified manner the arrival 
of persons being instrumentalised by Belarus, in full respect of fundamental rights. 

EU Commissioners Ylva Johansson and Margaritis Schinas presented the current proposal on 
14 December 2021, coupled with another amending the Schengen Borders Code (SBC).  

The changes to the SBC Regulation are aimed at strengthening the EU's external borders and cross-
border police cooperation to reduce internal border checks and secondary movements. As 
mentioned above, the new SBC proposal includes precise definition of instrumentalisation, which 
takes into account the intention of a third country to harm and destabilise a Member State. It 
enables Member States facing such situations to limit the number of border crossing points 
and requires them to intensify border surveillance, including with the help of the European 
Commission. 

The current proposal meanwhile addresses the instrumentalisation situation from the migration, 
asylum and return perspective. The aim is to support any EU Member State facing a situation of 
instrumentalisation of migrants, by setting up a specific emergency migration and asylum 
management procedure and, where necessary, providing for support and solidarity measures to 
manage the arrival of persons having been instrumentalised by a third country in an orderly, 
humane and dignified manner. 

The proposed options complement and reinforce proposals made under the new pact on migration 
and asylum. The proposal introduces specific rules for a permanent framework, based on and 
consistent with the Commission proposals that form the basis for the future EU migration and 
asylum policy. It sets up an emergency migration and asylum management procedure for third-
country nationals and stateless people apprehended or found in the proximity of the border with a 
third country that is instrumentalising migrants, following an unauthorised crossing or after having 
presented themselves at border crossing points.  

https://epthinktank.eu/2021/12/20/outcome-of-the-meetings-of-eu-leaders-of-16-december-2021/
https://www.consilium.europa.eu/en/press/press-releases/2021/12/02/belarus-eu-adopts-5th-package-of-sanctions-over-continued-human-rights-abuses-and-the-instrumentalisation-of-migrants/
https://ec.europa.eu/info/sites/default/files/communication_instrumentalisation_migrants.pdf
https://home-affairs.ec.europa.eu/renewed-eu-action-plan-against-migrant-smuggling-2021-2025-com-2021-591_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A752%3AFIN&qid=1638547296962
https://www.politico.eu/article/european-commission-border-migrants-disease-terrorists/?utm_source=POLITICO.EU&utm_campaign=c7018519ba-EMAIL_CAMPAIGN_2021_12_15_12_00&utm_medium=email&utm_term=0_10959edeb5-c7018519ba-190899872
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2021:890:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A891%3AFIN&qid=1639757139340
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_6821
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1706
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1706
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The changes the proposal would bring 
On the basis of a relevant finding by the European Council that a situation indeed constitutes 
instrumentalisation, the Member States in question will be authorised to derogate from 
existing texts on asylum or returns.  

The proposed regulation suggests an authorisation procedure whereby Member States faced with 
instrumentalisation of migrants would ask the Commission to prepare a Council implementing 
decision, setting out the derogations applicable for an initial period of six months. 

In particular, the text provides for longer registration periods for asylum applications of 
4 weeks, derogations from the Return Directive, and options not to grant the same material 
conditions to these people. 

The main features of this procedure are as follows: 

• introduction of an emergency migration and asylum management procedure allowing 
Member States to apply the asylum border procedure to all applications, except for medical 
cases. The maximum duration of the emergency asylum management procedure would be 
16 weeks; 

• freedom for the Member State concerned to register an asylum application and offer the 
possibility for its effective lodging only at specific registration points located in proximity to 
the border, including border crossing points designated for that purpose; 

• possibility to extend the deadline for registration of applications for international protection 
to up to four weeks. 

Advisory committees 
In June 2022, the European Economic and Social Committee (EESC) adopted its opinion on the 
proposal. The EESC expresses the belief that the response to the instrumentalisation of migrants 
should be based on a common, shared and coherent EU migration policy framework, while 
reiterating the need to express solidarity at EU level, in particular with the people affected. At the 
same time, the opinion stresses the importance of procedures without prejudice to the need to 
rescue all those whose life is in immediate danger, as distinctions relating to legal status can only be 
made after transparent asylum procedures subject to EU law and international rules have been 
followed.  

In addition to the above, the EESC agrees with the Commission about the nature and level of the 
threat posed by Belarus's instrumentalisation of migrants, and expresses the hope of a 
multidimensional and integrated response. Moreover, the EESC stresses that the EU's response 
needs to combine actions for countering the threat with a clear awareness that the migrants 
involved are highly vulnerable and in need of protection, particularly in the light of an interstate 
crisis. Furthermore, the EESC welcomes the emphasis placed on countering disinformation, fake 
news and the distortion of facts, including through targeted information campaigns in countries 
where migration flows originate, while welcoming the strengthened cooperation with the 
countries of origin of migrants who are victims of instrumentalisation.  

Finally, the EESC welcomes the support given to Member States that are under threat, calling for 
measures to be put in place by Member States for both the voluntary and non-voluntary return of 
migrants – who are not granted the right to asylum – in emergency situations too, while hoping that 
the regulation will take into account the security needs of individual Member States. 

National parliaments 
The deadline for the submission of reasoned opinions on the grounds of subsidiarity was 
14 April 2022. None were submitted. 

https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/instrumentalisation-migrants/timeline


Instrumentalisation in the field of migration and asylum 

7 

Stakeholder views 
The European Council on Refugees and Exiles (ECRE) issued comments on the emergency 
measures under Article 78(3). It also commented on the proposal on instrumentalisation, stressing 
that it reduced safeguards still further, given that it does not provide an exemption for people with 
serious health conditions, nor does it include a reference to the right to effective remedy. The ECRE's 
comments on the Commission's proposal also voice concerns about the definition of 
instrumentalisation and about the proposed strategy, which is likely to 'make access to asylum 
in Europe more difficult', as it could create a parallel system of managing borders and asylum for 
situations of instrumentalisation, based on derogations from the standards in the asylum acquis. The 
ECRE and other critics believe that this decision would affect the right to human dignity, the right 
to asylum, the prohibition of torture and inhuman or degrading treatment or punishment, 
the right to liberty and security, protection in the event of removal, expulsion or extradition, 
the rights of the child and the right to effective remedy.  

A collective of non-governmental organisations (NGOs) argues that this regulation would be 
disproportionate, counterproductive but most importantly misguided. The ECRE adds that this 
system of permanently available derogation threatens the EU legal system as a whole and with it 
the overall asylum system. 

Regarding the proposed mechanism allowing for derogations from EU law on asylum and return, 
which will be available to Member States on a permanent basis, the ECRE stresses that questions 
arise as to the measure's proportionality, efficiency, necessity and its impact on fundamental 
rights. Moreover, the ECRE mentions that while the instrumentalisation regulation mentions the 
principles of non-refoulement, the best interests of the child, the right to family life, and the 
protection of health, it does not include the necessary guarantees to ensure that the rights are 
accessible in practice. The ECRE has further concerns about the broad and unclear definition of 
instrumentalisation, which captures most situations at the EU's external borders, as this policy may 
be in continuation of a trend promoting the containment of people at the European border. In 
particular, NGOs mention that the proposals weaken rights and could see people detained for up to 
16 weeks. Moreover, through a joint statement, NGOs strongly oppose the introduction and use 
of the concept of instrumentalisation and its codification in EU law and reject reforms of EU 
law based on allowing widespread derogation from EU law. The fear is that the proposal would 
lead to heightened humanitarian needs at Europe's borders and cause significant harm to 
wellbeing, mental health, and ability to access lifesaving assistance for people on the move. 

To address the concerns raised by NGOs active in the field, the European Commission has stressed 
that the proposed measures safeguard fundamental rights by ensuring that all arrivals at the EU's 
external border in the Member State faced with instrumentalisation have genuine and effective 
access to the asylum procedure. Moreover, the Commission stresses that the principles and 
guarantees provided by EU asylum law as proposed under the new pact on migration and asylum 
remain applicable to applicants subject to the procedures under the proposal. In line with those 
rules, asylum-seekers will have access to legal assistance, the right to an effective remedy, in the 
form of an appeal or a review, in fact and in law, before a court or tribunal, and detention cannot be 
applied systematically but only as a measure of last resort. The proposal guarantees the right to an 
effective remedy, ensuring that courts have power to rule on whether or not the applicant can 
remain on the territory of the Member State pending a decision on an appeal, with the right 
guarantees applicable to enable an applicant to make such requests to the courts.  

Legislative process 
Both legislative proposals published on 14 December 2021 are being dealt with under the ordinary 
legislative procedure (co-decision), according to which the European Parliament and the Council act 
as co-legislators following a proposal from the European Commission. 

https://ecre.org/wp-content/uploads/2021/12/ECRE-Comments-COM_FINAL.pdf
https://ecre.org/wp-content/uploads/2021/12/ECRE-Comments-COM_FINAL.pdf
https://ecre.org/european-commission-presents-proposed-legislation-to-address-situations-of-instrumentalisation-of-migrants-and-a-revised-schengen-borders-code/
https://ecre.org/ecre-comments-ec-proposal-on-situations-of-instrumentalisation-in-the-field-of-migration-and-asylum/
https://ecre.org/joint-statement-ngos-call-on-member-states-agreeing-on-the-instrumentalisation-regulation-will-be-the-final-blow-to-a-common-european-asylum-system-ceas-in-europe/
https://ecre.org/wp-content/uploads/2021/12/ECRE-Comments-COM_FINAL.pdf
https://ecre.org/joint-statement-ngos-call-on-member-states-agreeing-on-the-instrumentalisation-regulation-will-be-the-final-blow-to-a-common-european-asylum-system-ceas-in-europe/
https://eu.rescue.org/statement/ngos-warn-eu-instrumentalisation-regulation-ceas
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjk6u-M26r6AhVJsKQKHa9qB8QQFnoECBMQAQ&url=https%3A%2F%2Fec.europa.eu%2Fcommission%2Fpresscorner%2Fdetail%2Fes%2Fqanda_21_6822&usg=AOvVaw1cbxBBaLAnZTuI5--6NoJe
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:ordinary_legislative_procedure
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:ordinary_legislative_procedure
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In the Council, the first presentation of the proposal took place on 15 March 2022 in the Asylum 
Working Party under the French Presidency. Following an initial meeting in July 2022, Member 
State experts continued their work on the draft regulation on the instrumentalisation of migration 
on 8 September 2022, discussing a first compromise from the Czech Presidency of the Council. The 
Czech Presidency's compromise takes up some of the concepts included in the proposed revision 
of the Schengen Borders Code, such as the definition of instrumentalisation. The text also amends 
certain aspects of the urgency procedure for asylum and migration management, which may apply 
in these circumstances to all arrivals. It also specifies possible derogations, relating for instance to 
processing times or in-depth interviews of asylum-seekers. 

On Thursday 6 October 2022, the Czech Presidency of the Council of the EU submitted a new 
compromise text on the regulation on situations of instrumentalisation in the field of migration 
and asylum, such as those experienced at the end of 2021 with Belarus. One of the main new aspects 
is the reduction of the time limit for Member States to register asylum applications to 3 weeks, 
compared with 4 weeks in the previous version. This change appears to grant greater protection 
to the rights of people seeking international protection. The maximum duration of the asylum 
urgency procedure, including any appeal, is increased from 16 weeks to 20 weeks. The 
urgency procedure for situations of instrumentalisation has been renamed the 'emergency 
asylum and return procedure at external borders in situations of instrumentalisation', instead 
of 'emergency procedure for management of migration and asylum'. Another addition is that the 
regulation will cover possible derogations in situations of instrumentalisation 'where necessary for 
responding'. 

The compromise also specifies that priority should be given to asylum applications made by 
persons with special needs, minors and anybody whose application is clearly well-founded. 
Moreover, it strengthens the language regarding meeting the basic needs of applicants, such 
as food, clothing, care, temporary shelter adapted to the climate. In addition, an article has been 
added to clarify that the derogation allowing 3 weeks to register applications does not affect the 
notion of a responsible state in the sense of the regulation on managing asylum and migration. 
Regarding the subject of returns, the text specifies the obligation of Member States to issue to those 
persons who cannot remain in the EU, a 'decision ordering them to leave', which may take the form 
of a 'simplified standard format'. Finally, the compromise text also reformulates the ability for a 
Member State to request – via a new EU Council implementing decision – an additional 6-month 
period for the application of derogations. 

The second compromise proposal was discussed in the Asylum Working Party on 11 October 2022.  

In the Czech Presidency programme, the instrumentalisation of migration, the unacceptable actions 
of Belarus, and the possible repetition of this scenario are among the priority topics to be dealt with 
in the area of Justice and Home Affairs. In September 2022, the Czech Presidency expressed the will 
to advance on the instrumentalisation file, with a view to reaching a common position by 
December.  

In the European Parliament, the proposal has been referred to the Committee on Civil Liberties, 
Justice and Home Affairs (LIBE). The LIBE committee has appointed Patryk Jaki (ECR, Poland) as 
rapporteur. His report has yet to be presented to the LIBE committee. 

  

https://data.consilium.europa.eu/doc/document/ST-13107-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-13107-2022-INIT/en/pdf
https://www.consilium.europa.eu/en/meetings/mpo/2022/9/asylum-(321358)/
https://aeur.eu/f/3ht
https://czech-presidency.consilium.europa.eu/media/ddjjq0zh/programme-cz-pres-english.pdf
https://euobserver.com/world/155982?utm_source=euobs&utm_medium=email
https://agenceurope.eu/en/bulletin/article/12861/2
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