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OVERVIEW 
On 7 December 2022, the European Commission made two proposals to amend EU legislation on 
derivative markets to reduce the excessive and concentrated exposure of EU financial institutions 
to third-country central counterparties (CCPs). CCPs are clearing platforms that mitigate 
counterparty risks on derivative instruments by demanding collateral. 

Among other things, the proposals would require EU financial institutions to retain a portion of 
mandatory CCP derivative trading, to be handled through EU CCPs, and aim to reduce the regulatory 
costs for innovation for the latter. The regulations would also grant other non-banking institutions 
further access to EU CCPs. The strategy behind the proposals is to establish additional controls over 
clearing in third-country CCPs posing systemic risks, while making EU CCPs more attractive. 

In Parliament, the Committee on Economic and Monetary Affairs (ECON) is responsible for the files. 
The rapporteur for the files is Danuta Hübner (Poland, EPP). 
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Introduction 
On 7 December 2022, the Commission tabled two proposals to modify the current framework that 
applies to EU central clearing counterparties (CCPs) and market participants who use their services: 

(i) Proposal for a regulation amending Regulations (EU) No 648/2012, (EU) No 575/2013 
and (EU) 2017/1131 as regards measures to mitigate excessive exposures to third-
country central counterparties and improve the efficiency of Union clearing markets 
(2022(COM) 697 – the amending regulation proposal); 

(ii) Proposal for a directive amending Directives 2009/65/EC, 2013/36/EU and 
(EU) 2019/2034 as regards the treatment of concentration risk towards central 
counterparties and the counterparty risk on centrally cleared derivative transactions 
(2022(COM) 698 – the amending directive proposal). 

The proposals are an outcome of the initiative to review the regulation on over-the-counter (OTC) 
derivatives, central counterparties and trade repositories (Regulation 648/2012, known as EMIR – 
the European Market Infrastructure Regulation), which establishes, in particular, stringent reporting 
requirements to ensure transparency of 'derivatives markets' (see Box 1). As for EMIR, the legal basis 
for the amending regulation proposal is Article 114 of the Treaty on the Functioning of the European 
Union (TFEU). The amending directive proposal is based on TFEU Article 53(1), which is the same 
legal basis as the directives it would amend.1 

Box 1 – Derivatives, over-the-counter markets (OTC), and central counterparties (CCPs) 

Derivative instruments (also known as derivatives) are financial instruments the value of which is based 
on – i.e. 'derived' from – the value of the underlying asset. 

In practice, a derivative is a contract between two parties (the 'counterparties'), under which they promise 
to deliver some amount of the underlying asset on a future date at a determined price. The underlying asset 
may be a financial instrument (e.g. currencies, stocks and interest payments), commodities and tangible 
resources (e.g. primary resources and energy), or even corporate default on loan payments. 

A derivative provides the counterparties with protection ('hedging') on their operations against adverse 
price variations of the underlying asset ('market risk').2 However, on the delivery date, one of the two 
counterparties may default on payment ('counterparty risk'). 

The counterparty risk is most pronounced when derivatives are traded directly between two counterparties 
('over-the-counter', also known as OTC).3 However, to mitigate the counterparty risk an institution may be 
the intermediary in every derivative contract, interposing itself and creating two separate contracts so that 
this intermediary becomes an effective counterparty of the two counterparties; this intermediary 
institution is called a 'central counterparty' (CCP). To remain sound and creditworthy, the CCP requires 
that counterparties provide collateral (the 'margin') that would cover (a share of) the potential losses; this 
amount is adjusted over time if the potential losses grow. 4 

The CCPs thus reduce the counterparties' risk exposure, especially to systemically important financial 
institutions, thereby reducing the uncertainty created by the failure of one of them. In addition, by 
consolidating the derivative positions, the CCPs substantially simplify the structure of the derivative 
markets and make these markets more readable. However, by excessively centralising the counterparty risk 
exposures of the financial system, the CCP may in turn become a systemically important financial 
institution.  

Figure 1 shows the impact of CCPs on the architecture of the derivative markets. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02012R0648-20220812
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02013R0575-20230101&qid=1674822107043
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R1131&qid=1674822138333
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0697&qid=1674807831883
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02009L0065-20230101&qid=1674822167618
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013L0036&qid=1674822204455
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L2034&qid=1674822231818
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0698&qid=1671179695117
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13378-Derivatives-clearing-Review-of-the-European-Market-Infrastructure-Regulation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02012R0648-20220812
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E114
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E053
https://www.europarl.europa.eu/thinktank/en/document/EPRS_IDA(2017)603984
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Figure 1: The derivative market architecture: OTC vs. CCP 

 

Source: EPRS. 

Context 
Concerns have been repeatedly expressed about the ongoing stability risks incurred by EU financial 
institutions arising from their excessive and concentrated exposure to some CCPs in third countries, 
notably in the United Kingdom (UK). In an accompanying communication of 7 December 2022, the 
Commission positions the proposals within the EU policy context according to the following three 
objectives: 

 a competitive and modern clearing system; 
 a safe and resilient clearing system; 
 open strategic autonomy. 

Existing situation 
EMIR regulates derivatives transactions, including measures to 
limit their risks through CCPs. It was initiated and adopted in 
the wake of the 2008-2009 financial crisis to promote financial 
stability and to make markets more transparent and more 
standardised.5 Indeed, shortly after the Lehman Brothers 
collapse, a consensus emerged among policymakers from 
major economies on the key role of derivative markets in 
systemic risks (see Box 2), who identified the need to extend 
regulation to the OTC derivative markets, which should be 
subject to 'greater transparency and reduced counterparty 
risk'.6 As a result, EMIR requires that: 

 derivatives transactions are reported to supervisory 
authorities; 

 derivatives transactions are made in CCPs. 

In 2013, the EU adopted the post-2008 banking Capital 
Requirement Regulation (CRR), which grants banks 
preferential capital treatment to exposures to CCPs compared 
with OTC derivative transactions. 

Box 2 – Systemic risk 

The ECB defines systemic risk as 
the 'risk that the inability of one 
participant to meet its 
obligations in a system will 
cause other participants to be 
unable to meet their 
obligations when they become 
due, potentially with spillover 
effects (e.g. significant liquidity 
or credit problems) threatening 
the stability of or confidence in 
the financial system. That 
inability to meet obligations 
can be caused by operational or 
financial problems.' In this 
context, the systemically 
important participant is a CCP. 

https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_21_5905
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022DC0696
https://finance.ec.europa.eu/capital-markets-union-and-financial-markets/financial-markets/post-trade-services/derivatives-emir_en
https://www.ecb.europa.eu/pub/pdf/other/reportlessonslearnedfinancialcrisis201004en.pdf
https://www.ecb.europa.eu/pub/pdf/other/reportlessonslearnedfinancialcrisis201004en.pdf
https://www.ecb.europa.eu/press/key/date/2009/html/sp091016_1.en.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02013R0575-20230101
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02013R0575-20230101
https://www.ecb.europa.eu/services/glossary/html/glosss.en.html
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However, because they have grown substantially in size and their activities are at the heart of the 
financial system, the risks they manage and their systemic threat have also grown considerably since 
the adoption of EMIR. As a result, in 2019 the EU adopted two regulations amending EMIR. Firstly, 
Regulation 2019/2099 strengthens the supervision of CCPs in the EU and third countries. It 
introduces specific amendments to establish a 'clear and consistent oversight' arrangement for EU 
and third-country CCPs. The amending regulation led to the creation of a CCP Supervisory 
Committee and tightens the recognition and supervision of third-country CCPs that are systemically 
important to the EU. To this end, it distinguishes between lower-risk CCPs (known as Tier 1 CCPs) 
and those that are systemically important for the EU or one or more of its Member States (Tier 2 
CCPs). 

Secondly, Regulation 2019/834 simplifies the rules applicable to OTC derivatives and makes them 
more proportionate, by e.g. exempting small financial counterparties with little systemic risk from 
the clearing obligations. The objective is to reduce the regulatory costs for market participants, 
while preserving EMIR's primary objective of safeguarding financial stability and reducing systemic 
risks. Non-financial counterparties, which are less interconnected to the rest of the financial system 
and pose lower systemic risks, are subject to the clearing obligation only with regard to the classes 
of OTC derivatives that exceed the clearing threshold. Finally, the European Security and Markets 
Authority (ESMA) should periodically review the clearing thresholds and update them where 
necessary. 

In 2020, the CCP Recovery and Resolution Regulation (Regulation 2021/23, CCP RRR) was adopted 
to complement EMIR. It provides a legal framework for CCPs to recover from financial distress, and 
a CCP failing in its obligations still maintains its critical functions while terminating its remaining 
activities through insolvency proceedings. The CCP RRR aims to safeguard financial stability and 
minimise the cost of a CCP failure to taxpayers. Under the regulation, CCPs should design and 
maintain recovery plans providing for measures to be taken in case of default. Competent 
authorities have early intervention powers to avoid or minimise adverse effects on financial stability 
or on the interests of various stakeholders that could result from implementation of certain 
measures by the CCP.7 

As required by EMIR, ESMA develops regulatory technical standards, and establishes, maintains and 
keeps up to date a public register of the classes of derivatives subject to the clearing obligation as 
well as the EU CCPs that are authorised or those from third countries that are recognised.8 

Parliament's starting position  
In the report 9 of March 2019 on the previous legislation on a framework for the recovery and 
resolution of central counterparties, Parliament retained Recital (4) of the proposal, declaring that 
'as a significant amount of the financial risk of the Union financial system is processed by and 
concentrated in CCPs on behalf of clearing members and their clients, effective regulation and 
robust supervision of CCPs are essential'. It added that '[a]s the obligation to centrally clear OTC 
derivatives comes into effect, the volume and range of business done by CCPs is likely to increase, 
which could, in turn, provide additional challenges for risk management strategies of CCPs'. The 
recital is in the final act. 

Preparation of the proposal 
The amending proposals are accompanied by an impact assessment (IA).10 The report emphasises 
the critical dependence of EU financial markets on some services provided by CCPs in the UK, which 
has a market share of more than 90 % of euro-denominated derivatives. A working group of leading 
EU authorities concluded that reduction of third-country exposure would require a combination of 
legislative and non-legislative action. The changes would be needed to:  

 improve the attractiveness of clearing in the EU;  
 encourage infrastructure development in the EU; and  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R2099
https://oeil.secure.europarl.europa.eu/oeil/popups/summary.do?id=1603683&t=f&l=en
https://www.esma.europa.eu/about-esma/governance-structure/ccp-supervisory-committee
https://www.esma.europa.eu/about-esma/governance-structure/ccp-supervisory-committee
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R0834
https://oeil.secure.europarl.europa.eu/oeil/popups/summary.do?id=1584528&t=f&l=en
https://finance.ec.europa.eu/capital-markets-union-and-financial-markets/financial-markets/post-trade-services/recovery-and-resolution-central-counterparties-ccps_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R0023
https://www.esma.europa.eu/sites/default/files/library/esma70-451-164_final_report_on_the_clearing_obligation_intragroups.pdf
https://www.esma.europa.eu/document/public-register-clearing-obligation-under-emir
https://www.europarl.europa.eu/doceo/document/A-8-2018-0015_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0023&from=EN#page=2
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD%3A2022%3A0697%3AFIN
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 enhance supervisory arrangements in the EU in order ultimately to address relevant 
financial stability risks.  

ESMA published the results of its assessment of systemically important UK CCPs. The report 
identifies three clearing services, one provided by LCH Ltd and two by ICE Clear Europe Ltd, as being 
of substantial systemic importance for the EU's financial stability and posing risks that may not be 
fully mitigated under the current EMIR regulatory framework. It concludes that the costs and risks of 
derecognising these services would outweigh the benefits to the EU at this time.11 The report 
includes four sets of policy measures to address the risks and vulnerabilities identified in relation to 
systemically important UK CCPs: 

 incentives for reducing the size of EU exposures to Tier 2 CCPs; 
 revising the comparable compliance framework; 
 expanding ESMA's supervisory and crisis management toolbox; and 
 enhancing cooperation with UK authorities on CCP recovery and resolution. 

According to the Commission's IA, certain areas of the current supervisory framework are excessively 
complex, which limits EU CCPs' attractiveness to businesses from both within and outside the EU, 
and consequently of the EU in general as a place for doing business. The report highlights that the 
supervisory approval procedures for launching new clearing services and activities by EU CCPs, as 
well as changes in their risk models, are in many instances unnecessarily long and burdensome. 

Options considered 
The options in the IA consider distinguishing between the 'supply side' – i.e. CCPs' offer of derivative 
products – and the 'demand side – i.e. market participants' use of derivatives. 

On the 'supply side', the proposals aim to enhance the attractiveness of EU CCPs. There are two 
possible options:12 

 streamline the procedures or introduce a simplified mechanism allowing CCPs to 
make changes to their models and parameters in a swift and business-friendly way; 

 introduce an ex-post approval/non-objection procedure/review for certain changes. 

The proposals combine these two options. 

On the 'demand side', the options aim to 'encourage' clearing at EU CPPs. The options are: 

 Reduce exposure to third-country CCPs by constraints or incentives 
The first sub-option envisages the introduction of a large exposure limit. The second 
sup-option would give supervisory authorities the tools that are insufficiently 
addressed by the capital requirements. This would require amendment of the 
CRR/CRD. The third sub-option envisages the introduction of incentives by means of 
additional 'macro-prudential' banking capital requirements as envisaged by the 
CRR.13 

 Require market participants to maintain an active account at EU CCPs 
EU players would have the obligation to maintain an 'active account' in the EU and 
clear a portion of their activities at EU CCPs and report to supervisory authorities. The 
obligation would apply to systemically important CCPs identified by ESMA. 

 Broaden the scope of entities clearing in the EU to include public entities 
It would require public entities to use regulated CCPs for clearing to increase volumes 
and liquidity. 

  

https://www.esma.europa.eu/
https://www.esma.europa.eu/press-news/esma-news/esma-publishes-results-its-assessment-systemically-important-uk-central
https://www.lch.com/about-us/our-clearing-houses
https://www.theice.com/about/exchanges-clearing
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022SC0697&from=EN#page=31


EPRS | European Parliamentary Research Service 

6 

 

 Facilitate access to clearing for clients and indirect participants 
This would open CCPs to large institutional investors, such as insurance companies 
and investment funds, which typically are clients. The option would envisage a capital 
requirement for CCPs' exposure, with an intervention under Solvency II. As to 
investment funds, limits would be increased. 

In its proposals, the Commission has opted for a combination of all four options. 

The changes the proposals would bring 
The amending regulation proposal aims to mitigate the supervisory approval obstacles in order to 
give EU CCPs opportunities to expand and enhance their competitiveness. Market participants will 
be better able to predict the liquidity needs associated with central clearing.  

The proposal also aims to strengthen supervision. It would make the equivalence framework in EMIR 
more proportionate for smaller and less systemically risky CCPs, and to better tailor cooperation with 
foreign supervisors, taking into account the risks posed by CCPs. The equivalence procedure would 
be made simpler when the risks involved in central clearing in a third country are particularly low.  

In addition, the proposal seeks to build up the EU's central clearing capacity and thereby increase 
liquidity at EU CCPs with the aim of reducing the risks posed to EU financial stability by excessive 
exposures to third-country CCPs. Therefore, the proposal requires all market participants subject to 
a clearing obligation to hold active accounts at EU CCPs for clearing products that have been 
identified by ESMA as being of substantial systemic importance for EU financial stability.  

Finally, the proposal would introduce flexibility in the approval process for new instruments – as 
long as they belong to a class of instruments for which the CCP has already been approved. In 
particular, an instrument may be launched and non-intervention by supervisors would be 
considered as approval. 

The amending regulation proposal must be considered in conjunction with the amending directive 
proposal, which would modify the following directives:  

 Capital Requirements Directive (Directive 2013/36/EU, CRD) for credit institutions; 
 Investment Firms Directive (Directive (EU) 2019/2034, IFD) for investment firms; 
 Undertakings for Collective Investment in Transferable Securities Directive (Directive 

2009/65/EU, UCITS) for UCITS funds. 

The amendments address the treatment of concentration risk towards third-country CCP 
transactions. In particular, the amending directive proposal eliminates counterparty risk limits for all 
derivative transactions that are centrally cleared by a CCP authorised by EMIR, and introduces a 
definition in UCITS like in EMIR.14 Amendments to the CRD and the IFD introduce further focus on 
supervisory powers regarding the management of exposures towards third-country CCPs. The 
supervisory authorities would be able to review the alignment of credit institutions and investment 
firms with the relevant EU policy objectives in the use of active account structures under EMIR. 
Competent supervisory authorities would address financial stability concerns that could arise from 
excessive reliance on certain systemically important third-country (Tier 2) CCPs. The amendments 
would also require institutions to include 'concentration risk arising from exposures towards CCPs' 
in their strategies and internal capital requirement assessments as well as adequate internal 
governance. The amendments also introduce a request for the management body to develop 
concrete plans to address such concentration risks. 

Advisory committees 
The European Economic and Social Committee (EESC) has been asked to provide a mandatory 
opinion. The adoption in plenary is planned for the session taking place in March 2023. 

https://eur-lex.europa.eu/eli/dir/2013/36/2022-01-01
https://eur-lex.europa.eu/eli/dir/2019/2034/2019-12-05
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02009L0065-20230101&qid=1674822167618
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02009L0065-20230101&qid=1674822167618
https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/review-european-market-infrastructure-regulation-emir
https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/review-european-market-infrastructure-regulation-emir
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National parliaments 
The deadline for the submission of reasoned opinions on the grounds of subsidiarity is 
22 March 2023. No subsidiarity concerns have been raised so far. 

Stakeholder views15 
The International Swaps and Derivative Association (ISDA) supports the principle of increasing the 
attractiveness of EU CCPs put forward by the Commission, and believes that the EU is indeed 
pursuing an agenda that would reduce its reliance on CCPs located outside the EU. ISDA supports 
the measures that aim to enhance the competitiveness of the EU as a financial centre, develop a 
market framework that matches the EU's status as the home of the world's second reserve currency, 
and enable market participants to choose between different services. Measures should indeed aim 
to make the EU a place where market participants want to clear and choose to come to, rather than 
building barriers to accessing non-EU services. This position echoes that of Commissioner Mairead 
McGuinness, and ISDA has made 15 propositions for specific and implementable actions which 
would: 

 widen the range of market participants clearing in Europe;  
 pursue an approach to regulating EU CCPs that supports competitiveness and 

innovation; and 
 remove unnecessary barriers to clearing in Europe. 

The European Association of Clearing Houses (EACH) welcomes the proposals' enhancement of EU 
CCPs' competitiveness, particularly the expansion of market participants and the incentives to use 
CCPs for more public and private entities, which EACH views as supporting the attractiveness of EU 
CCPs. EACH also notes that the current approach to approving new products and changes to risk 
models under EMIR is too complex and has proven inefficient, impeding CCPs' risk management. It 
also puts EU CCPs at a competitive disadvantage against other jurisdictions where a more efficient 
process exists. EACH therefore welcomes the intention to improve such processes and address its 
current weaknesses.  

EACH supports a consistent approach between the EU, the UK, Switzerland and (other) jurisdictions 
deemed equivalent when it comes to accessing those markets for clients, clearing members and 
CCPs and maintaining a level playing field, ensuring the lowest possible amount of divergence in 
line with the nature of clearing markets. While broadly welcoming the Commission's proposals to 
make EU CCPs more competitive, EACH believes there are additional areas that would improve their 
competitiveness while preserving their resilience. These are detailed in the appendix to EACH's press 
release. 

Suggestions made by EACH include:  

 extending TARGET2 opening hours;16  
 broadening CCPs' investment possibilities; 
 giving CCPs access to central banks without the need for a banking licence. 

EACH also suggests a temporary exemption of regulatory constraints during the porting of clients' 
positions, as well as a review of client consent mechanisms. EACH insists that porting is a crucial 
feature of an adequate default management process and 'requires a proper regulatory framework 
and incentives'. The Bank for International Settlements is currently investigating ways to enhance 
client clearing through CCPs. 

Nevertheless, financial institutions voiced concerns regarding the cost-benefit of relocating 
derivative clearing in the EU and invited the Commission to re-examine this. In particular, the 
proposals would make EU financial institutions less competitive, which is against the proposal's 
objectives. The authors argue that the EU should favour 'organic growth' of EU CCPs instead. 

https://secure.ipex.eu/IPEXL-WEB/document/COM-2022-697
https://www.isda.org/
https://www.isda.org/2022/10/19/a-roadmap-to-make-european-clearing-more-attractive/
https://eachccp.eu/
https://eachccp.eu/wp-content/uploads/2022/12/Press-release-EACH-welcomes-European-Commission-proposals-on-robust-and-competitive-CCP-Clearing_07Dec2022.pdf
https://eachccp.eu/wp-content/uploads/2022/12/Appendix-to-EACH-Press-release-07Dec2022.pdf
https://eachccp.eu/wp-content/uploads/2022/05/EACH-response-CPMI-IOSCO-discussion-paper-on-client-clearing-access-and-portability-February-2022.pdf
https://www.bis.org/cpmi/publ/d210.htm
https://www.reuters.com/markets/europe/asset-managers-banks-call-eu-cost-plans-grab-euro-clearing-london-2023-02-02/?utm_source=European+Banking+Federation+newsletters+and+updates&utm_campaign=37e7b1af74-EMAIL_CAMPAIGN_2018_01_17_COPY_01&utm_medium=email&utm_term=0_088668d33b-37e7b1af74-80237325&mc_cid=37e7b1af74&mc_eid=6e6488a5d0
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Legislative process 
In Parliament, the Committee responsible for these files is the Committee on Economic and 
Monetary Affairs (ECON) and the rapporteur is Danuta Hübner (Poland, EPP). The Committee on 
Legal Affairs (JURI) and the Committee on Industry, Research and Energy (ITRE) were asked for 
opinions; both Committees decided not to give an opinion. 

The first discussions within the Council took place on 12 December 2022. 

EUROPEAN PARLIAMENT SUPPORTING ANALYSIS 
European Parliament, European Market Infrastructure Regulation (EMIR): Regulation of OTC derivatives 
in the European Union, EPRS, June 2017. 
European Parliament, Recovery and resolution of central counterparties (CCPs), EPRS, April 2018. 
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ENDNOTES
 

1  TFEU Article 114 allows the adoption of measures for the approximation of provisions laid down by law in EU Member 
States, and which have as their object the establishment and functioning of the internal market (Article 26 TFEU). 
TFEU Article 53 provides that, in order to make it easier for persons to take up and pursue activities as self-employed 
persons, the co-legislators issue directives for the mutual recognition of formal qualifications and for the coordination 
of the provisions laid down by law in Member States concerning the taking-up and pursuit of activities as self-
employed persons. 

2  For example, a British pound-based textile firm must pay €1 million for the delivery of fabrics in a year. The manager  
of the firm fears that the value of the euro is so high on the delivery date that the firm could be unable to pay for it 
and become financially distressed. To avoid such an adverse outcome, the firm contracts a derivative, thereby 
purchasing euros at a price determined today that it will receive and pay in British pounds in a year. By contracting 
this derivative, the manager 'locks in' the value of purchase today and makes the cost of the imports fully predictable 
for the firm; the derivative eliminates the firm's exposure to the euro market risk. 

 The EPRS briefing European Market Infrastructure Regulation (EMIR) provides the details and definitions of 
derivatives. It describes the standard derivative instruments, namely options, futures and swaps (Section 2), covered 
by EMIR and defined in Annex I, Section C, points (4) to (10). 

3  The European Central Bank (ECB) defines OTC (over-the-counter) trading as a 'method of trading that does not involve 
a regulated market. In over-the-counter markets, participants trade directly with each other, typically through 
telephone or computer links.' 

4  In practice, as the market price varies adversely to a counterpart, the CCP would require the latter to add some  
collateral in the margin account. The calculation of the margin is complex and essential for the robustness of CCPs: 
the higher the margin, the lower the counterparty risks incurred. However, if the margin required by a CCP is higher 
than in other CCPs, it becomes less competitive; indeed, allocating margins has a cost to CCPs' customers. Therefore, 
the competent supervisory authorities must validate the economic model supporting the margin calculations in order 
to prevent a potential 'race-to-the-bottom' among CCPs regarding their margin requirements. 

5  Although they reduce the range of products, standardised contracts are beneficial to the comparability and price 
transparency of derivatives. 

6  See also the intervention in 2010 of Mario Draghi, then Governor of the Bank of Italy. 
7  See Parliament's dedicated webpage on 'Financial services policy' for additional details about EU policy on finance  

and the historical background. 
8  EMIR Article 5(2) envisages the establishment of the regulatory technical standards by ESMA; in EMIR Article 6, the 

establishment and maintenance of an up-to-date public register is mandatory; EMIR Article 4 establishes the clearing 
obligations in accordance with Article 5(2). The list of CCPs is established in accordance with EMIR Article 17 on the 
procedure for granting and refusing authorisation, and Article 25 on the recognition of a third-country CCP. 

 The main classes of derivatives included in the register are the currency and interest rate swaps involving the euro, 
and index credit default swaps with European names. Interest rate swaps (IRS) provide for the exchange of variable 
interest rates on two different currencies, or variable to fixed interest rates on the euro. A credit default swap (CDS) is 
a contract whereby one counterparty commits to compensating the other counterparty in the event of a default on 
the underlying bond issued by a corporation or a government; an index CDS comprises a basket of bonds. 

9  See also the summary. 
10  2022(SWD) 697. See also the Executive summary, 2022(SWD) 698. 
11  In a stress test of CCPs, the results of which were published in 2022, ESMA finds that the EU CCPs and the third-country 

systemically important (Tier 2) CCPs remain resilient. However, the concentrated positions still represent a significant 
risk for CCPs, and further supervisory work should be prioritised regarding the concentration risks. 

12  Under both the demand and the supply side options, 'do nothing' was an option put forward in the preamble text of 
the proposal but is not reported in this briefing. 

13  In practice, sub-option 2 would empower the competent authority through Pillar 2 of the Basel III regulatory 
framework. Sub-option 3 would authorise the introduction of additional capital requirements in relation to macro-
prudential systemic risks. 

14  Amending directive proposal Article 1(2) amending UCITS Article 52. 
15 This section aims to provide a flavour of the debate and is not intended to be an exhaustive account of all different 

views on the proposal. Additional information can be found in related publications listed under 'European Parliament 
supporting analysis'. 

16  TARGET2 is the EU real-time settlement system. Central banks and commercial banks can submit payment orders in 
euro to TARGET2, where they are processed and settled thanks to money held in an account with a central bank. 
TARGET2 settles payments related to monetary policy operations of the Eurosystem – that is, the European Central 
Bank and national central banks of those Member States that have adopted the euro – as well as bank-to-bank and 
commercial transactions. 
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