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Standard essential patents regulation 
OVERVIEW 
On 27 April 2023, the European Commission published its proposal for a regulation on standard 
essential patents (SEPs). SEPs are patents that protect technology that has been declared essential 
in a technical standard or specification developed by a standard development organisation (SDO).  

The proposed SEP regulation aims to facilitate SEPs licensing by increasing transparency about SEPs, 
reducing information asymmetries between SEPs holders and SEPs implementers and facilitating 
the agreement on fair, reasonable and non-discriminatory (FRAND) licences. The Commission is 
proposing to set up a competence centre at the EU Intellectual Property Office (EUIPO), tasked with 
administering a SEPs registry and database. SEPs holders would have to register their SEPs with the 
EUIPO, which would carry out essentiality checks and set FRAND criteria.  

While stakeholders and academics are generally very supportive of the goal of enhancing 
transparency, major SEP holders and other interested parties oppose the proposal.  

In her draft report published in October 2023, Marion Walsmann (EPP, Germany) – rapporteur for 
the file appointed by the European Parliament's Committee on Legal Affairs – proposes a range of 
amendments to provide more legal clarity and bridge the gap between the interests of SEPs holders 
and implementers. 
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Introduction 
Patents are intellectual property rights that protect technical inventions. As patents prevent third 
parties from commercially using an invention without authorisation, they thereby incentivise 
individuals and companies to make the necessary investment for innovation. Standard essential 
patents (SEPs) are a specific type of patents that protect the technology incorporated in a standard. 
They are essential in that the implementation of the standard requires the use of the inventions 
covered by the relevant SEPs.1 Many standards are based on patented technologies. In the mobile 
telecommunications sector, for instance, 2G (GSM), 3G (UMTS), 4G (LTE), 5G and WiFi networks all 
rely on patented technologies to ensure the compatibility of complex technologies and enable the 
interoperability of devices. 

There are no specific EU or national rules on SEPs, and so far they have only been subject to 
competition law limitations.2 Under the rules laid down by standards development organisations 
(SDOs),3 companies and individuals may patent their technical contributions to a standard. In 
theory, patent owners can then choose how and to whom to license/sell their patents in return for 
payment or not. However, when patents are accepted as being essential to a standard, the 
organisations that own the patents (i.e. the SEPs holders) must license the patents under fair, 
reasonable and non-discriminatory (FRAND) terms to companies that wish to implement the 
standard in a product or service (i.e. SEPs implementers). 

Market dynamics are changing. Standards based on SEPs traditionally used by producers of 
telecommunications equipment, mobile phones, computers, tablets and TV sets are increasingly 
implemented by small and medium-sized enterprises (SMEs) active in the internet of things (IoT) 
ecosystem. As a result, SEPs licensing is now more strongly oriented towards the growing IoT 
market, including automotive, smart energy (smart meters and smart grids), payment terminals, 
tracking devices, drones, medical devices, wireless charging stations and other products.4 Although 
SEPs represent only approximately 2 % of the population of the patents that are currently in force, 
SEPs licensing is increasingly crucial for those industries – such as communications, computer 
technology and audio/visual – in which technical standards have become ubiquitous. In addition, 
while cross licensing is traditionally done by companies (i.e. companies are licensing their SEPs to 
each other), in recent times, pure SEPs holders and pure SEPs users have been entering the market 
at increasing rates. Indeed, some companies are incorporating standards into their products 
(without owning SEPs covering such standards) and others are focusing on licensing their SEPs 
(without making products incorporating such standards).5 

Technical standards are ubiquitous in some industries, for instance in the information and communications 
industry. According to the European Commission, in 2022 around 3 800 manufacturing companies from 
across the world that may implement standards subject to FRAND commitments were located in the EU. These 
companies constituted 8 % of the total number of such companies worldwide. Sixteen percent of those EU 
companies were large and 84 % were SMEs. Furthermore, the Commission estimates that each year around 
600 SEP licence agreements are signed with approximately 230 EU-based implementers and around 190 
non-EU based implementers with subsidiaries in the EU. 6 Finland's Nokia and Sweden's Ericsson are the largest 
SEP holders of declared SEPs in the EU and are responsible for around 80 % of declared SEPs. 7 

Existing situation 
Within the EU, SEPs licensing and FRAND determination (i.e. the procedure aiming to help SEPs 
holders and implementers to agree on the terms and conditions of a FRAND licence) have been 
governed by rules and procedures developed in EU case law (including the Samsung, Motorola and 
Huawei v ZTE cases) and in the recently revised Commission guidelines on horizontal agreements. 

However, in its 2020 intellectual property (IP) action plan, the Commission highlighted the existing 
dispute and litigation issues surrounding the licensing of SEPs, which is often a cumbersome and 
costly exercise for both patent holders and technology implementers. Thus, the Commission 

https://single-market-economy.ec.europa.eu/industry/strategy/intellectual-property/patent-protection-eu_en#:%7E:text=A%20patent%20is%20a%20legal,is%20susceptible%20to%20industrial%20application.
https://single-market-economy.ec.europa.eu/industry/strategy/intellectual-property/patent-protection-eu/standard-essential-patents_en#:%7E:text=The%20European%20Commission%20supports%20the,licensing%20process%20for%20these%20technologies.
https://single-market-economy.ec.europa.eu/industry/strategy/intellectual-property/patent-protection-eu/standard-essential-patents_en#:%7E:text=The%20European%20Commission%20supports%20the,licensing%20process%20for%20these%20technologies.
https://single-market-economy.ec.europa.eu/single-market/european-standards/key-players-european-standardisation_en
https://single-market-economy.ec.europa.eu/single-market/european-standards/ict-standardisation_en
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_39939
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_AT_39985
https://curia.europa.eu/juris/liste.jsf?num=C-170/13
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XC0721(01)
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020DC0760
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announced that it would consider reforms to further clarify and improve the framework governing 
the declaration, licensing and enforcement of SEPs. In addition, the SEPs Expert Group, set up by the 
Commission in 2021, found that some key policy questions, such as how to bring greater clarity to 
the SEPs landscape and how to develop FRAND terms and conditions, need thorough examination. 

Against this background and following multiple public consultations in 2022, the Commission 
highlighted in its 2023 impact assessment accompanying the current proposal that the overarching 
problem – a combination of uncertainty and high transaction costs – affects differently the 
behaviour of SEPs holders and SEPs implementers.8 SEPs holders, on the one hand, in particular 
those who pursue bilateral licensing, face two main challenges: lengthy negotiations prior to 
obtaining a SEP and a costly SEPs licensing procedure. Implementers, on the other hand, encounter 
great uncertainty and prospects of much-higher-than-anticipated costs associated with the use of 
standards, potentially discouraging the implementation of these new technologies. According to 
the Commission,9 there are a number of main drivers of the above problems, as outlined below. 

 There is insufficient transparency regarding SEPs ownership (who owns the patents). 
Furthermore, it is not certain that all patents sought to be licensed are really necessary 
for implementing a standard (essentiality). 

 There is a lack of information about FRAND royalties, i.e. implementers with little or 
no expertise or resources find it impossible to assess the reasonableness of a SEPs 
holder's royalty demand. 

 Proceedings before national courts are time- and cost intensive and are not adapted 
to FRAND determination.10 

The Commission believes that the above-mentioned problems have a strong impact on the market. 
First, existing SEPs holders face more price pressure and need to adapt their licensing model to the 
competition that new contributors (particularly Asian companies) bring to the standardisation 
process. Second, SEPs licensing in the IoT market may prove difficult and expensive, as IoT industries 
are not familiar with the principles of SEPs negotiations and FRAND determination. In addition, the 
Commission points to different approaches taken by EU national courts and concludes that it is 
difficult for them to handle SEPs-related cases and make detailed and consistent FRAND 
determinations, given the lack of transparency and the complexity of the issues at stake (e.g. 
essentiality checks11). As a result, both SEPs 
holders and implementers are likely to 
experience the following problem:12 loss of 
incentives to innovate; impaired 
sustainable competitiveness;13 and 
impaired supply chain security.14 

Against this background, the Commission 
argues that setting EU-wide rules on 
transparency regarding SEPs and FRAND 
terms and conditions would have a 
harmonising effect within the EU, which 
would facilitate the work of both national 
courts and the newly established Unified 
Patent Court (UPC) to settle disputes.15 
Furthermore, according to the 
Commission, this initiative is important 
because certain emerging economies are 
taking a more aggressive approach to 
promoting home-grown standards and 
because courts around the globe (and 
particularly in the United Kingdom (UK), 
the United States (US) and China) have 

SEP regulation in other parts of the world 

The US has chosen not to enact specific legislation 
governing SEPs and they are therefore subject to 
classical competition law rules. In the UK, the Intellectual 
Property Office (IPO) conducted a public consultation 
and found that both SEPs holders and implementers 
reported problems related to the efficiency or 
effectiveness of the SEPs ecosystem. However, there was 
little consensus on the nature, extent, causes, and impact 
of problems in this area, with SEPs holders and 
implementers often advancing opposing arguments in 
response to the questions posed. Given the divergence 
of views on the need for government intervention, the 
IPO decided to assess the issues further and to gather 
additional information before tabling any legislation. 
China has held consultations with stakeholders on the 
draft amendments to the implementing regulations of 
its Anti-Monopoly Law. Other countries, such as Japan, 
Korea and Singapore, have adopted or are considering 
adopting guidelines governing SEPs licensing 
negotiations. 

https://ec.europa.eu/docsroom/documents/45217
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents_en
https://single-market-economy.ec.europa.eu/system/files/2023-04/SWD_2023_124_1_EN_impact_assessment_part1_v4.pdf
https://www.uspto.gov/about-us/news-updates/department-justice-us-patent-and-trademark-office-and-national-institute
https://www.gov.uk/government/consultations/standard-essential-patents-and-innovation-call-for-views/outcome/standard-essential-patents-and-innovation-executive-summary-and-next-steps
https://www.allenovery.com/en-gb/global/news-and-insights/publications/china-draft-sep-antitrust-guideline-released-by-samr-for-public-comment
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decided that they have jurisdiction to determine global FRAND terms and conditions in specific 
cases, which may have an impact on the EU industry.16 

Parliament's starting position 
In its resolution of 11 November 2021 on an intellectual property action plan (2021/2007(INI)), 
Parliament acknowledged that information on the existence, scope and relevance of SEPs is key to 
fair licensing negotiations. Furthermore, Parliament asked the Commission to investigate the 
requirements for an independent, neutral and transparent system of third-party essentiality checks. 
It also stressed the importance of transparency when licensing standard essential patents on FRAND 
terms to ensure a fair outcome of good faith negotiations between parties. 

Preparation of the proposal 
The Commission expressed its concerns related to SEPs licensing in its intellectual property (IP) 
action plan of 2020. In the same context, in 2021 it set up a SEPs Expert Group to reflect on amending 
the EU framework and held a number of public consultations in 2022 and a  call for evidence in 2023. 
EPRS published an initial appraisal of the Commission impact assessment on SEPs in 
September 2023. 

The changes the proposal would bring 
The European Commission published its proposal for a SEP regulation in April 2023. 

Legal basis 
As the proposal seeks to ensure the efficiency of SEPs licensing, to facilitate lawful access to SEPs 
and to promote their wider adoption in the EU, its legal basis is Article 114 of the Treaty on the 
Functioning of the European Union (TFEU). 

Scope 
The proposed SEP regulation provides for enhanced transparency measures with regard to the 
information necessary for SEPs licensing; SEPs registration; the procedure for evaluating the 
essentiality of registered SEPs; and the procedure for determining the FRAND terms and conditions 
of a SEPs licence. The proposal applies to SEPs in force in one or more Member States and concerns 
standards published by a standard development organisation (SDO) that calls on SEPs holders to 
commit to licensing on fair, reasonable and non-discriminatory (FRAND) terms and conditions.17 The 
Commission's impact assessment clarifies that the initiative does not aim to interpret CJEU case law 
nor dictate methodologies for FRAND determinations per se but to establish mechanisms that 
promote transparency, increase certainty and reduce the potential for inconsistent rulings.18 

The Commission acknowledges the strong impact of legislation on the SEPs market worldwide. In 
fact, the SEPs licensing scope is rarely national. International standards cover technologies, such as 
4G, 5G, Wi-Fi, HEVC, AVC or DVB, which ensure the interoperability of products worldwide.19 
Therefore, licensing contracts are usually global in scope (although they take into account certain 
regional aspects). 

Main provisions 
Mandatory SEPs registration and information gathering 
The SEP regulation envisages the establishment of a competence centre within the EU Intellectual 
Property Office (EUIPO) to administer databases, a register and the procedures for essentiality 
checks of SEPs and FRAND determination. SEPs holders would be required to register their SEPs 
within 6 months after the competence centre has opened the registration process for SEPs relevant 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021IP0453
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020DC0760
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020DC0760
https://ec.europa.eu/docsroom/documents/45217
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents_en
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2023)747467
https://single-market-economy.ec.europa.eu/publications/com2023232-proposal-regulation-standard-essential-patents_en
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to a specific standard or after the grant of the relevant SEPs, and would be required to pay a 
registration fee (Article 20). To encourage registration and to ensure legal certainty for 
implementers, the proposal provides that SEPs holders would not be able to enforce their SEPs or 
seek royalties or damages in relation to them prior to the SEPs' date of registration. 

The SEPs register (Article 4) would collect basic data such as: 

 patent number, 
 country of validation, 
 relevant standard and technical specification, 
 owners' contact details, 
 the existence of public standard FRAND licences, 
 licensing availability through patent pools, 
 outcomes of essentiality checks. 

The electronic database (Article 5) would gather data such as: 

 granular patent bibliographic data (e.g., priority date, patent family members, grant 
date), 

 known implementations of the SEP, 
 standard terms and conditions, 
 information on essentiality, FRAND and aggregate royalty.20 

Patent pools 21 (Article 9) would be required to provide the competence centre with information 
relating to SEPs ownership, licensing, evaluation, or royalties. In addition, the competence centre 
would collect general data on case law worldwide, collect rules of third countries and public 
information on FRAND terms and conditions, and produce statistics and commission studies. 
Member States' competent courts and persons involved in alternative dispute resolution 
proceedings would need to inform the competence centre about their proceedings (Articles 10 and 
11). The objective is to have a one-stop shop in the EU for everything a stakeholder needs to know 
about SEPs and SEPs licensing.22 

SEPs essentiality checks 
The EUIPO competence centre would conduct non-binding SEPs essentiality checks (Article 28). 
Determining whether a patent is essential to a standard is a very difficult technical task, and today it 
happens that registered SEPs are not actually essential to the standard for which they were 
registered. Essentiality checks are therefore very important to ensure the quality of the register and 
to prevent any potential abuse. 

The SEP regulation proposes the appointment of evaluators to conduct essentiality checks. These 
specialists would have expertise in the relevant technical field and be independent. Checks would 
be carried out annually on a sampling basis and there would be only one essentiality check per 
patent family. The Commission would have to develop a detailed methodology for conducting 
essentiality checks, which it would adopt by means of an implementing act within 18 months of the 
entry into force of the regulation (Article 29). The result of the non-binding essentiality checks would 
be published in the SEPs register together with the reasoned opinion of the evaluator or the final 
reasoned opinion of the peer evaluator (Article 33). The lack of an essentiality check would not 
preclude licensing negotiations or any court or administrative procedure in relation to a SEP. 

FRAND determination 
Under the current procedure, the SEPs holder and the licensing party agree on royalties as long as 
they follow fair, reasonable, and non-discriminatory (FRAND) guidelines. However, what is qualified 
as FRAND is not strictly defined and primarily derives from case law. The SEP regulation would 
establish a procedure to be administered by the EUIPO competence centre to help SEPs holders and 
SEPs implementers to agree on a FRAND licence (Article 34). 

https://www.epo.org/en/searching-for-patents/helpful-resources/first-time-here/patent-families
https://www.epo.org/en/searching-for-patents/helpful-resources/first-time-here/patent-families
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The FRAND determination procedure – of a maximum length of 9 months – would be mandatory 
before a SEPs holder or implementer can go to court. This arrangement seeks to offer negotiations 
a 'safe harbour' without the threat of litigation or delaying tactics. However, the obligation to initiate 
FRAND determination prior to the start of the relevant court proceedings should not be required for 
SEPs covering cases of standards for which the Commission has established that there are no 
'significant difficulties or inefficiencies in licensing on FRAND terms'.23 

The FRAND determination procedure would be initiated at the request of a SEPs holder, a potential 
SEPs implementer, or by both parties voluntarily to resolve disputes related to FRAND terms and 
conditions. The SEP regulation proposes the appointment of independent conciliators selected 
from a list of suitable candidates based on their technical expertise, to assist the parties in FRAND 
determination. If at the end of the procedure the parties still disagree, the conciliator would make a 
final proposal, which the parties may or may not accept. The non-confidential part of the conciliator 
report could then be used as evidence in court proceedings. As such the FRAND determination 
procedure would not have a binding effect on the parties and might delay disputes further. 

Aggregate royalty 
SEPs licensing has a significant transnational/cross-border aspect because standards – such as 4G, 
5G, Wi-Fi, or DVD – are typically developed and used globally. As a result, SEPs portfolios have a 
global reach and SEPs licensing is typically based on global royalty rates and terms, taking into 
account geographical factors that may be important for specific licensees or licensors (e.g. if a 
licensee sells products in very limited jurisdictions).24 

The SEP regulation would introduce a process for determining aggregate and individual FRAND 
royalty rates through inter partes procedures at the EUIPO. SEPs holders and/or implementers could 
ask conciliators to participate in FRAND determination processes and provide non-binding opinions 
on aggregate royalties (i.e. the maximum total licence fee for using a standardised technology). 

Support measures targeting SMEs 
Under the proposed SEP regulation, SMEs are exempt from essentiality checks. Whenever SMEs are 
SEPs holders, they may request a limit to the territorial scope of the FRAND determination of their 
SEPs. Furthermore, all other SEPs holders are encouraged to offer more favourable FRAND terms and 
conditions to SMEs and to consider discounts or royalty-free licensing for low sales volumes 
(irrespective of the implementer's size). Finally, the EUIPO competence centre would also provide 
training, support and general advice on SEPs to SMEs and raise awareness of SEPs licensing. 

Delegated acts 
The proposed SEP regulation would apply to standards published after the date on which it 
becomes applicable. There may also be a need to cover certain important standards (such as 4G), on 
which many IoT applications run and for which SEPs licensing is inefficient. Such standards would 
be determined in a delegated act and may consequently be notified to the competence centre 
within a limited time period after the date of application to trigger the registration process. 

Advisory committees 
The European Economic and Social Committee (EESC) issued its opinion on the proposed SEP 
regulation on 25 September 2023. The EESC asks EU lawmakers to consider ensuring a stronger 
involvement of experts and competent authorities, including the technically qualified judges of the 
Unified Patent Court (UPC). The EESC proposes to establish the UPC as a competent appeals body in 
case a EUIPO decision is challenged. 

https://data.consilium.europa.eu/doc/document/ST-13349-2023-INIT/en/pdf
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National parliaments 
National parliaments had until 9 September 2023 to submit their responses to the proposed 
legislation. The Czech Parliament drew attention to the need for a detailed EU-wide discussion on 
the timing and the financial and personnel feasibility of the proposed system, specifically as regards 
staffing the competence centre, finding skilled and independent evaluators and mediators. The 
discussion would also focus on the deadlines for setting FRAND terms and conditions on 
approaches to building cooperation with national patent offices. The Slovenian National Assembly 
advocates for solutions that ensure a balanced approach between the legitimate interests of SEPs 
holders on the one hand and the interests of those who wish to license the use of these patents on 
the other hand. It also demands a clear definition of the costs to be incurred by SEPs holders and the 
EUIPO. The Irish Department of Enterprise, Trade and Employment has invited stakeholders and 
interested parties to submit their views on the proposal. 

Stakeholder views25 
The Commission proposal came under severe criticism from a range of stakeholders – including 
major ones – with many of them challenging the assumptions underpinning the proposal and 
finding the Commission's justifications for intervening in the SEPs/FRAND ecosystem by means of 
binding legislation to be illegitimate.26 A number of submissions also highlight the risk of 
administrative burdens and possible detrimental economic consequences for innovation. Other 
stakeholders – including SMEs and implementers – support the Commission's proposal and the 
proposed measures to address the lack of transparency and fairness in SEP licensing.  

Ericsson warns that the proposed regulation departs from the inclusive consensus-driven approach 
by imposing different, new and untested procedures and could result in regional fragmentation as 
regards standards. Nokia believes that the proposal is deeply flawed, would result in a lack of 
predictability and in reducing SEPs royalties, thus ultimately proving detrimental to EU leadership 
in 5G/6G. 

Similarly, IP Europe, a coalition of research and development-intensive organisations whose 
inventions are protected by patents, argues that the Commission's proposal is fundamentally 
flawed. They believe, among other things, that the current SEPs licensing framework already 
supports rapid technological progress, and that there is no adequate legal basis or justification for 
the proposed regulation. According to IP Europe, the Commission does not consider the 
disproportionate burdens such a regulation would place on SMEs and new entrants nor the negative 
impact it would have on the EU's trade relationships and critical new technology standards such as 
6G. 

According to the European Association of Research and Technology Organisations (EARTO), 
there are no strong indications that the current SEPs licensing system would be an obstacle to either 
innovation or access to technology in the EU. The proposal would create some deterrents for 
licensors to exercise or enforce their patent rights, to develop new technology and to participate in 
standardisation. Furthermore, they fear the SEP regulation may demotivate researchers and 
research organisations from participating in the developments of open standards. 

In a joint letter, two major EU standardisation organisations, the European Committee for 
Standardization (CEN) and the European Committee for Electrotechnical Standardization 
(CENELEC), stress that they already have their own SEPs databases. They warn that adding a new 
layer of SEPs disclosure is likely to increase the administrative burden on participants in 
standardisation activities and may discourage innovators from voluntarily making their 
contributions to standards. They fear the proposal would also create market confusion resulting in 
a situation where standards implementers may not be fully aware of declared essential patents 
given that they might be relying on the wrong SEPs database. 

https://secure.ipex.eu/IPEXL-WEB/document/COM-2023-232/czpos
https://secure.ipex.eu/IPEXL-WEB/document/COM-2023-232/sizbo
https://enterprise.gov.ie/en/consultations/call-for-views-proposal-for-regulation-on-sep.html
https://www.theparliamentmagazine.eu/news/article/time-to-pause
https://www.nokia.com/blog/ecs-proposal-for-the-regulation-of-standard-essential-patents-is-flawed/
https://ipeurope.org/blog/an-open-letter-to-meps-about-the-commissions-proposal-to-regulate-seps-if-it-isnt-broken-dont-try-to-fix-it/
https://www.earto.eu/wp-content/uploads/EARTO-Position-Paper-on-EC-Regulation-on-SEPs-Final.pdf
https://www.cencenelec.eu/media/response-to-the-draft-regulation-on-standard-essential-patents.pdf
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The American Intellectual Property Law Association (AIPLA) argues that the SEPs proposal may 
violate the EU-US Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS 
Agreement). For instance, according to them, the proposed regulation would limit the ability of 
certain patent rights holders in the EU to enforce their patent rights, collect royalties and seek an 
injunction in the Unified Patent Court or an EU Member State court. Furthermore, they warn that 
SEPs holders, including SMEs, would have to deploy substantial resources to comply with the 
requirements of the proposed regulation. They also urge the Commission to adopt a more flexible 
approach and not make mandatory the procedures related to registration and to the determination 
of FRAND, aggregate royalty and essentiality. Other experts warn that the proposed framework 
would undermine European and Western innovation, property rights, SEPs values and international 
competitiveness, while benefiting the geopolitical and economic objectives of rival jurisdictions, in 
particular China. 

The European Data Protection Supervisor (EDPS) recommends specifying in a recital that the 
processing of personal data in accordance with the regulation must be subject to the GDPR, since 
the proposed regulation envisages the processing of personal data, notably personal data relating 
to SEPs holders and/or their legal representatives, as well as personal data relating to evaluators and 
conciliators. Furthermore, the proposed regulation should clearly set out the specific purpose(s) for 
which personal data may be made available through the register and databases managed by the 
EUIPO. It should also provide for a procedure ensuring that only third parties that demonstrate a 
legitimate interest have access to such data. Finally, EDPS invites the EU legislator to specify the role 
of the EUIPO as controller under the GDPR, to consider an 18-month retention period for personal 
data and to specify who would be entitled to lodging a request to the EUIPO for the removal of 
personal data. 

The Fair Standards Alliance (FSA), an industry organisation representing companies from diverse 
sectors and multiple industries, supports the proposal but proposes some amendments. The 
alliance proposes to extend the scope of the SEPs register (e.g. to keep information about SEPs that 
have been removed from the register), amend the essentiality checks process, simplify the request 
regarding aggregate royalties and make the FRAND determination process less stringent (e.g. make 
participation in the process non-obligatory). 

The European DIGITAL SME Alliance, the largest network of ICT SMEs in Europe, welcomes the SEP 
proposal, as it empowers SMEs to acquire greater bargaining power in their negotiations with SEP 
holders. In the opinion of the SME Alliance, the non-binding conciliation process for FRAND 
determination provides an adequate alternative to a litigation process and will give useful guidance 
for third parties.  

The App Association supports the proposal as it would improve transparency in the system for 
licensing SEPs under the auspices of the EUIPO. It believes that clear guidance and measures to 
mitigate anti-competitive SEP licensing practises are essential to foster innovation and support 
SMEs. The association calls on EU lawmakers to enshrine in the text some key principles for FRAND 
determination (e.g. injunctions only available in limited circumstances), remove some barriers for 
SMEs in the licensing processes (e.g. providing free advice and free trainings) and strengthen the 
EUIPO's competences in facilitating fair SEP licensing negotiations. 

The European Association of Automotive Suppliers (CLEPA), the Japan Automobile 
Manufacturers Association (JAMA) and European Automobile Manufacturers' Association 
(ACEA) welcome the Commission's initiative. ACEA suggests extending the SEP regulation's scope 
of application to existing standards (such as WiFi and 5G multi-mode), making available aggregate 
royalty determinations on the implementer's sole initiative, and adding safeguards to the FRAND 
determination process. A number of companies and industry organisation supporting the SEP 
regulation share similar views.27 

 

https://www.aipla.org/docs/default-source/advocacy/aipla-comments-to-eu-on-proposed-sep-regulation-8.10.23.pdf?sfvrsn=f5e8fe80_1
https://ipwatchdog.com/2023/05/29/proposed-european-sep-regulation-undermine-efficiency-innovation-economic-growth/id=161385/
https://edps.europa.eu/system/files/2023-06/23-06-19_opinion_regulation_standards_essential_patents_amendings_regulation_en.pdf
https://fair-standards.org/2023/08/30/fsa-comments-on-the-proposed-sep-regulation/
https://www.digitalsme.eu/how-will-smes-be-affected-by-the-european-commissions-proposal-to-regulate-standard-essential-patents-seps/
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3434403_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3434394_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3434416_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3434416_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3430593_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3430593_en
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Academic views 
The SEP regulation would significantly change the way in which SEPs are licensed and litigated in 
the EU. A number of academics have expressed criticism, with some of them calling it unnecessary, 
disproportionate, likely to harm both EU innovators and the EU's technology leadership on the 
global stage. Other experts welcome the proposal, which, in their view, will significantly increase 
transparency in licensing negotiations. They rebut the argument that it would reduce innovation 
and that the EUIPO is not prepared for the tasks for which it has been designated.  

Jacob and Nikolic28 argue, inter alia, that available evidence does not point to failures in SEPs 
licensing markets that would justify regulatory oversight, and that there is a lack of qualified 
and experienced experts to conduct essentiality checks reliably. They also stress that the proposal 
raises competition concerns (exchange-sensitive commercial information) and leads to a 
proliferation of regulatory regimes that would make SEPs licensing more costly and disrupt the 
current system of collaborative and open standardisation. 

According to stakeholders' opinions expressed at a discussion held in the Center for Strategic and 
International Studies, the SEPs proposal could increase the timelines for patent approvals, which 
would potentially destabilise the patent environment and lead to the adoption of non-
competitive patents. Furthermore, the proposal could limit SEPs holders' ability to respond to 
cases of IP infringement, thereby indirectly benefiting China and leading to the regionalisation of 
the international patent royalty system. In addition, the SEPs proposal could result in a lowering 
of the FRAND terms and impose greater costs on SEPs holders. This would benefit China who is 
a net implementer of standard patents (e.g. for cellular technologies) and enable Chinese 
companies to pressure Western innovators to charge lower royalties. 

Raskovitch and al29 fear that the proposal would substantially weaken SEPs holders' ability to 
appropriate the value of their IP, as implementers would be empowered to substantially delay 
requests by SEPs holders for injunctive relief against infringement in national courts of law. They 
believe that the practical effect of the SEP regulation would be to induce licensing disputes and 
replace the current private bargaining with a less informed and less efficient administrative process 
that would materially weaken incentives for innovation and standardisation.  

Galli points to a major competition law deficiency when it comes to the possibility to fix a 
global aggregate royalty for a standard implementation. He also calls for taking into account, in 
the determination of global aggregate royalties, the competitive safeguards of the Technology 
Transfer Guidelines – including transparency, open participation and limits to sensitive information 
exchanges – applicable to the formation and operation of patent pools.30 Galli furthermore argues 
that granting the EUIPO legal monopoly over the resolution of substantive SEP licensing issues 
is questionable given that multiple ADR centres with IP expertise (including in the WIPO and the 
UPC) are already in place and could be eligible to provide the same services. 

According to other commentators, the SEP regulation should be amended to include rules dealing 
with overlaps between concurrent proceedings and leave more flexibility to the parties to set the 
timeframe for proceedings. Some propose weakening or abandoning the essentiality determination 
because it is too costly and not effective enough. There are also calls to clarify the role of the newly 
established Unified Patent Court with regard to SEPs litigation and its relationship to the EUIPO. 

Henkel challenges the assumption that the SEP regulation would reduce SEP licensing and argues 
that SEP holders would still have incentives to innovate and that standard contributors will not 
relocate standard-related R&D and standards development outside the EU. Furthermore, Henkel 
highlights that the proposed measures will be beneficial to downstream innovation (i.e. 
innovation by implementers) and that the EUIPO, once appropriately tasked, will offer an adequate 
framework to build expertise in conciliation and FRAND determination. 

https://www.csis.org/analysis/european-commissions-proposed-ruling-standard-essential-patents
https://www.csis.org/analysis/european-commissions-proposed-ruling-standard-essential-patents
https://deliverypdf.ssrn.com/delivery.php?ID=757114096124122113087090009014092023030092050084043069014029065120089113098112071110018011103047026000040099114124086015126124045037034011050080080084065099089082007063022004069114064005006105022122080066119028068018118112125003095084069007099125002086&EXT=pdf&INDEX=TRUE
https://www.clearygottlieb.com/-/media/files/the-european-commission-proposal-for-a-regulation-on-standard-essential-patents--a-curates-egg.pdf
https://www.managingip.com/article/2bqbfr0uyrki1fniy9ou8/breaking-upc-chief-urges-eu-to-rethink-sep-plan
https://patentblog.kluweriplaw.com/2023/05/04/the-proposed-eu-regulation-on-seps-ii-comments-on-critique/
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Beveridge stresses that the SEP regulation will increase transparency in licensing negotiations, 
provide clarification on FRAND terms and promote independent essentiality assessments of SEPs 
that will help create a more predictable legal framework for the adoption of open standards. He calls 
on the Commission, however, to ensure that all patents registered with the EUIPO are checked 
for essentiality and to revise the exceptions to the mandatory FRAND determination process.31  

The Public Interest Patent Law Institute (PIPLI), a non-profit, non-partisan public interest 
organisation dedicated to ensuring that patents promote innovation, strongly supports the 
principles and goals of the SEP regulation, and believes it has enormous potential to ensure patents 
and standards foster technological innovation, spur the development and widespread adoption of 
technology standards, promote competition in related markets, and ensure consumer access to 
the intended benefits of standardisation. 

Legislative process 
In Parliament, the file has been assigned to the Legal Affairs Committee (JURI), and 
Marion Walsmann (EPP, Germany) has been appointed rapporteur. The draft report, presented on 
3 October 2023, supports the Commission's initiative and the proposed measures, including the 
EUIPO's new competences, but calls for more legal clarity and for more to be done to bridge the gap 
between the interests of SEP holders and implementers. The rapporteur proposes to: 

 define more precisely those cases of standards for which the Commission may 
establish that there are no 'significant difficulties or inefficiencies in licensing on 
FRAND terms' and for which, therefore, there would be no obligation to initiate the 
FRAND determination procedure (Article 1); 

 clarify the difference between the EUIPO register and the database; 
 clarify that the patents pools falling under the SEP regulation also include those that 

are not created by SEP holders but by a third party. The competence centre would be 
required to systematically verify the information submitted by patent pools at least 
once a year, based on a methodology developed by the Commission for this purpose; 

 give a precise definition of 'evaluators' and 'conciliators' in the FRAND determination 
procedure, and specify that they should possess the necessary and highly specialised 
expertise and experience while also being independent and impartial; 

 beef up the provisions on the non-binding determination of the aggregate royalty; 
doing so would help stakeholders to set efficient SEPs rates; 

 set some limitations to the FRAND out-of-court dispute resolution mechanism and 
leave the negotiating parties more leeway. The report proposes that the parties 
should not be obliged to make a binding decision on whether or not they should 
comply with the outcome of the procedure before learning the outcome of the 
dispute resolution mechanism. In addition, the rapporteur believes that parallel 
proceedings should only lead to the termination of the dispute resolution mechanism 
if the other party wishes so, to prevent the procedure from being stopped on account 
of legal action in a third country; 

 tailor specific measures to micro and small and medium enterprises (MSMEs), i.e. the 
vast majority of the companies active in the IoT market segment. A one-stop shop for 
MSMEs would be established within the competence centre, and MSMEs that are SEPs 
implementers would be offered free information on potential licensees and how to 
enforce their right; 

 request the Commission to undertake a thorough review of the impact of the 
proposed SEP regulation on the competitiveness of EU SEPs holders at global level 
and on innovation in the EU and propose appropriate amendments where necessary. 

The Committee on Internal Market and Consumer Protection (IMCO) and the Committee on 
International Trade (INTA) both published their draft opinions in October 2023. IMCO largely 
supports the proposal but asks to extend the scope of application to all SEPs (present and future) 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3434420_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13109-Intellectual-property-new-framework-for-standard-essential-patents/F3434472_en
https://www.europarl.europa.eu/doceo/document/JURI-PR-753697_EN.pdf
https://www.europarl.europa.eu/doceo/document/IMCO-PA-753649_EN.pdf
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and strengthen the 'essentiality checks' and 'FRAND determination' mechanisms. In contrast, INTA 
questions the rationale behind the draft legislation and introduces significant amendments to the 
Commission's proposal. For instance, it removes the provisions on the determination of the 
aggregate royalty altogether. It furthermore provides that FRAND determination should proceed in 
parallel with court proceedings and narrows the requirement for sharing information on SEPs and 
SEPs litigation. 

EUROPEAN PARLIAMENT SUPPORTING ANALYSIS 
Frizberg D., Intellectual property: Regulation on standard essential patents, initial appraisal of a 
European Commission impact assessment, Ex-Ante Impact Assessment Unit, EPRS, 
29 September 2023. 
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