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SUMMARY

After years of pressure from civil society organisations and the European Parliament, in July 2023
the Commission tabled a proposal to improve the GDPR cross-border enforcement procedure. The
proposal consists of rules that are detailed and innovative, yet also quite complex, especially when
dealing with the various phases of the GDPR cooperation and consistency mechanism.

To help convey an in-depth understanding and facilitate a critical discussion, this briefing tabulates
the envisaged procedure. In doing so, it shows that a granular approach to promoting
harmonisation is possible and that the Commission's approach is worth considering.

Nevertheless, the briefing also highlights various shortcomings of the proposal. These and other
aspects are analysed more extensively in two other EPRS publications: an analysis of the newly
proposed rules to strengthen GDPR enforcement in cross-border cases, and a legislative briefing on
the Commission proposal laying out these rules.
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Introduction

For years, the European Parliament and civil society organisations have been flagging General Data
Protection Regulation (GDPR) enforcement deficits and pushing for better cross-border
enforcement. Their criticism is levelled, in part, at the following aspects:

AN

» supervisory authorities (SAs) do not build consensus at an early stage and thereby
increase the likelihood of entering into (otherwise avoidable) dispute resolution
procedures;

» certain regionally responsible SAs intentionally obstruct the adoption or execution of
an enforcement decision by misusing their procedural role and functions (e.g. they
act as bottlenecks to defend their own legal convictions or shield businesses);

» SAsdo not involve parties in the procedure sufficiently (early) and thereby: a) miss the
opportunity to correct and calibrate investigations; b) fail to duly afford procedural
rights (such as the right to be heard); and c) render outcomes vulnerable to legal
challenges;

» the decentralised enforcement mechanism is complex and cumbersome relative to

centralised enforcement; it takes longer to deliver remedies to individuals.

In July 2023, just over 5 years after the GDPR became applicable, the Commission tabled a proposal
(GDPR-PR-COM) to accelerate and improve the GDPR's decentralised enforcement procedure in
cases of cross-border processing. It recommends promoting early and incremental consensus
building and regulating parties' right to be heard at a granular level. The diagrams and tables below
show how the Commission proposes to modify and streamline current GDPR practices.

Figure 1 — Proposed features of the GDPR enforcement procedure

Initiating the inquiry and determining which SA is lead authority

« Streamlining the filing and initial handling of complaints, including by means of a complaint form
(Article 3, Chapter II, and Annex)

Exchanging relevant information and investigating

«Introducing a scoping exercise at an early stage, during which SAs exchange their views and partially
co-determine the investigation strategy and provisional assessments (Chapter Ill, Section 1). The
scoping exercise mandates consultation, (enhanced) cooperation and, for specific types of
disagreements, dispute resolution by the European Data Protection Board (EDPB).

Phase I Reaching a final decision

- Narrowly defining what qualifies as 'relevant and reasoned objections' and thereby limiting the range
of disagreements warranting dispute resolutions, not least to exclude points raised in the early
scoping exercise (Chapter lll, Section 4)

- Explicitly affording parties the right to be heard before authorities take decisions that may indirectly
affect them adversely or otherwise concern them. These rights would be regulated separately for
parties under investigation and complainants, depending on whether the authority intends to reject
a complaint (Chapter lll, Section 2, and Chapter V) or find an infringement (Chapter lll, Section 3, and
Chapter V) in its decision.

- Explicitly granting the parties a right of access to (parts of) the file and safeguarding confidentiality
where this is deemed appropriate (Chapter IV)

- Explicitly affording parties the right to be heard by the EDPB before it adopts a binding decision as a
dispute resolution under Article 65(1)(a) GDPR (Article 24, Chapter V)

Phase lll Adopting the final decision

+No significant changes

Urgency procedure

« Restricting the territorial and personal effect of urgent opinions and urgent binding decisions under
Article 66(2) GDPR (Chapter VI)



https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2024)757612
https://edpb.europa.eu/our-work-tools/our-documents/other/study-national-administrative-rules-impacting-cooperation-duties_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-032021-application-article-651a-gdpr_en
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The envisaged procedure in diagrams and tables
Figure 2 — Phase 0: Initiating the inquiry and deciding which is the lead supervisory authority (LSA)

A qualified person lodges
a complaint (Articles 77
and 57(1)(f) GDPR).

[
The case meets the admissibility
requirements (Article 3(1)-(3) and
Recital 4 GDPR-PR-COM).

The complaint-receiving SA opens a case
file (Article 57(1)(f) read in conjunction
with Articles 77 and 78 GDPR). Where
appropriate, the SA carries out a
preliminary vetting and attempts to
reach an amicable settlement.
|

1
The case does not meet the admissibility
requirements (Article 3(1)-(3) and Recital
4 GDPR-PR-COM).
¥

y

The complaint-receiving SA rejects
the complaint. According to Recital 4,
fifth sentence, GDPR-PR-COM, the
inadmissible complaint is not treated
as a complaint under Article 77 GDPR.

The case does not involve cross-
border processing (Article 4(23)
GDPR).

|

|
The case involves cross-border
processing with impacts that go
beyond the local level and no
comprehensive amicable settlement

The case involves cross-border
processing with only local impacts.
and no comprehensive amicable
settlement is reached at the vetting

is reached at the vetting stage.

The receiving SA handles the case
(Article 4(23) GDPR).

The SAs and, where disputes arise,
also the EDPB, determine the LSA
(Article 65(1)(b) and 56(1) GDPR).

The receiving SA transfers the case
to the LSA if it is not the LSA itself

(Article 3(4) GDPR-PR-COM). The LSA
handles the case pursuant to
Articles 56(1) and 60 GDPR.

stage (Recital 131 GDPR).

The SAs and, where disputes arise,
also the EDPB determine the LSA
(Article 65(1)(b) and 56(1) GDPR). The
receiving SA informs the LSA
pursuant to Article 56(3) and (2)
GDPR.

The case involves processing of data in
another Member State, but without a
cross-border dimension.

The receiving SA transfers the case
to the locally competent SA and
reguests mutual assistance to
perform its duties under
Article 77(2) GDPR. The locally

competent SA handles the case.

The LSA decides to handle the case.

¥

The LSA handles the case in accordance
with the one-stop-shop mechanism
(Articles 56(4) and 60 GDPR and Article
3(4) GDPR-PR-COM).

The LSA decides not to handle the case.

¥

The receiving SA handles the case alone
at a local level (Article 56(5) GDPR). It
should seek an amicable settlement

with the controller (Recital 131 GDPR).

The competent SA launches a procedure
ex officio (Article 57(1)(a) and (h) GDPR).

» The LSA handles cases involving
cross-border processing in
accordance with the one-stop-shop
mechanism (Articles 56(1) and 60
GDPR or Articles 56(4) and (2)-(3) and
60 GDPR).

» The local SA handles cases involving
cross-border processing with only
local impacts that the LSA decided
not to handle (Article 56(5) and (2)-(3)
and Recital 131 GDPR).

» The local SA handles cases that do
not involve cross-border processing
(Articles 55(1) and 57(1)(a) and (h)
GDPR).

» The ex officio inquiry is usually based
on information from another SA,
another public authority (e.g.
administration or court), a private
company, the press, a natural person
(e.g. through a formally inadmissible
complaint, enquiry, tip, hint).

» Arguably, the competent SA has
'wide discretionary powers to decide
when to initiate an investigation'.

» Article 5a GDPR-PR-LIBEdr envisages
a procedure through which the
supervisory authority concerned
(CSA) can request the launch of an ex
officio procedure from the LSA.



https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-62020-preliminary-steps_en
https://edpb.europa.eu/our-work-tools/our-documents/other/study-national-administrative-rules-impacting-cooperation-duties_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52023PC0348
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52023PC0348
https://edpb.europa.eu/our-work-tools/our-documents/other/study-national-administrative-rules-impacting-cooperation-duties_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-62020-preliminary-steps_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-62020-preliminary-steps_hr
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-82022-identifying-controller-or-processors-lead_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-12019-handling-cases-only_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-12019-handling-cases-only_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-82022-identifying-controller-or-processors-lead_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-12019-handling-cases-only_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-62020-preliminary-steps_hr
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-022021-sas-duties-relation_en
https://www.europarl.europa.eu/doceo/document/LIBE-PR-755005_EN.html
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Figure 3 - Phase 1: Exchanging 'relevant information' and investigating

Step 1: The LSA and, where appropriate, other SAs carry out (joint) investigations. SAs perform general cooperation duties (Article 60(1)-(3) and Articles 7(1) and 8 GDPR-PR-COM).

Step 2: The LSA forms a preliminary view on the 'main issues in an investigation' and consults the CSAs on a 'summary of key issues' in an early scoping exercise (Articles 9(1) GDPR-PR-COM).

h 4

1
CSAs do not provide a timely comment
on the summary of key issues.

The LSA may attempt an amicable settlement of the
case or parts thereof (Article 5 GDPR-PR-COM).

|
CSAs provide a timely comment on the
summary of key issues (Article 9(3) GDPR-

¥ CSAs disagree with the LSA on PR-COM). ) ) )
The LSA frests he cse as e (per Article 10(1) GDPR-PR-COM) qualified CSAS disagree with the LSA on (e cont(qno
contentious' (Article 9(6) and Recital 14 aspects (= Article 9(2)(b), subject to Article 10(1) GDPR-PR-COM) non-qualified
GDPR-PR-COM) and, presumably, proceeds complaint-based procedures, and (c) aspects w-|t.h|n the meaning of Article 9(2)(a), (b),
as if the SAs found consensus on the GDPR-PR-COM). s.t. ex officio procedure, and (d) GDPR-PR-COM.
summary of key issues. Comments that do
not relate to the summary of key issues are CSAs agree with the " "
subject to general cooperation duties. ACSA T“akes arequest for enhanceq LSA (‘consensus’). The LSA engages with the CSA? inan
cooperation and the LSA engages (Article endeavour to reach consensus (Articles 10(3),

10(1) and (3) GDPR-PR-COM). first sentence, and 7 GDPR-PR-COM).

The LSA requests an urgent binding
decision from the EDPB under simplified
conditions as stipulated by Article 10(4)-

(6) GDPR-PR-COM. The EDPB adopts its
decision based on the comments of the
CSAs and the position of the LSA.
Pursuant to
Article 16, fifth sentence, GDPR-PR-COM,

The LSA continues the investigation as
agreed and forms a view to the draft
decision based on the 'consensus' and
the continued investigation (Article
10(3) GDPR-PR-COM).

The LSA and the CSAs disagree on the (per
Article 10(4) GDPR-PR-COM) qualified aspects
of the envisaged 'scope of the investigation' in
ie— complaint-based (not ex officio) procedures ===
(Article 9(2)(b) GDPR-PR-COM subject to
complaint-based investigations

CSAs agree with the
LSA (‘consensus’).

CSAs agree with the _ |

< LSA (‘consensus’).

SAs may/shall engage in
mutual assistance and
joint operations
(Articles 61, 62 and 60(2)
GDPR and Article7 GDPR-

the EDPB should not extend the scope of
the investigation on its own initiative.

= 10(1)(a) GDPR-PR-COM).

The LSA and the CSAs disagree on the (e

SAs may derogate from the one-stop-shop and
consistency mechanisms through the urgency

contrario Article 10(4) GDPR-PR-COM) non-
qualified aspects of the 'preliminary

orientation in relation to complex legal [or ==

technological] assessments' (Article 9(2)(c)

Presumably, the LSA proceeds with
investigations and devising its
'preliminary findings' or 'reasons for
rejecting a complaint' according to own
views. It risks formal objections against
the draft decision under Article 60(4)
GDPR where disagreements persist and

The CSAs and the LSA_|
continue to disagree.

PR-COM). Mutual
assistance and other
mechanisms may help
overcome LSA inactivity
(Articles 66 and 61(8)
GDPR and Articles 64(2)
and 65(1)(c) GDPR.

GDPR-PR-COM = Article 10(1)(b) and (c)

GDPR-PR-COM ). they are not excluded from qualifying

as objections e contrario by Article 18
GDPR-PR-COM.

procedure in order to protect the rights and
freedoms of data subjects (Articles 66 and 60(11)
GDPR and Articles 27 and 28 GDPR-PR-COM).

Step 3: The competent SAs carry out investigations, where applicable, based on the non-contentious summary of key issues or the consensus (Articles 9(6) and 10(3), second sentence,
GDPR PR-COM), to the extent appropriate within the meaning of Article 4 GDPR-PR-COM and in consideration of any EDPB urgent binding decision (Article 10(4) GDPR-PR-COM or otherwise).

Step 4: In the absence of an amicable settlement, the LSA decides whether it wants to act on a complaint or own-initiative inquiry, fully or partially dismiss or reject a complaint, or (where
appropriate) close a case with or without a final national decision. Before the LSA submits a draft decision finding an infringement or rejecting the complaint, the competent SA, as envisaged
by the GDPR-PR-COM, grants the parties under investigation access to the administrative file, provides the parties to the procedure with documents and information, and gives the parties to
the procedure the opportunity to express their views (for an overview, see Recitals 18, 22, 23, third sentence, GDPR-PR-COM). For a comparison of the right to be heard at different stages in
the procedure, see Table 2 below.


https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_ga
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://curia.europa.eu/juris/document/document.jsf?text=&docid=236410&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=4367553
https://curia.europa.eu/juris/document/document.jsf?text=&docid=236410&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=4367553
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-022021-sas-duties-relation_en
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-022021-sas-duties-relation_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
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Figure 4 — Phase II: Reaching a final decision

Step 1: The LSA or, in the case provided for in Article 11(5) GDPR-PR-COM, the complaint-receiving CSA, draws up the 'draft decision’, taking into account investigation results, the views of
the parties and any follow-up assessments. Where the LSA finds an infringement, the draft decision is limited to addressing allegations on which the investigated parties have been given the
opportunity to comment and to relying on documents cited in 'preliminary findings' or those presented to the parties for their input (Articles 14(6) and 20(3) GDPR-PR-COM). According to
the EDPB, the LSA must submit a draft decision in a number of cases, including where 'the complaint is withdrawn ...; there is an amicable settlement; the infringement ceased; the case is to
be closed; no action against the controller or processor is envisaged; or where the LSA is not issuing the final decision ...' and 'where no material (final) decision is issued according to national
law' or 'when cases are (only) deemed to be withdrawn, e.g. following national law'.

Step 2: The LSA consults the CSAs on its 'draft decision' (Article 60(3) GDPR and Articles 11(5) and 14(1) GDPR-PR-COM).
| |

CSAs do not raise a timely
'relevant and reasoned

CSAs raise a timely ‘relevant and reasoned
objection' (Articles 60(4) and 4(24) GDPR

and Article 18 GDPR-PR-COM).
]

1
The LSA rejects or intends to
contravene the objection.

¥

The LSA must submit the matter to the
EDPB for dispute resolution (Article 60(5)
and (4) GDPR). The EDPB adopts a
binding decision by majority
(Article 65(1)(a), (2) and (3) GDPR).

The LSA revises the draft decision in
accordance with the objection.

Where the LSA considers it appropriate, the
competent SA hears the adversely affected party
on new elements (Articles 12 and 17 GDPR-PR-
COM, see Table 2 below). The LSA submits its
revised draft decision to the CSAs for
consultation (Article 60(5) and (4) GDPR).

objection' (Articles 60(4) and
4(24) GDPR and Article 18
GDPR-PR-COM).

The draft decision becomes
binding on the SAs by way of
(assumed) consensus in the

absence of a timely objection
(Article 60(6) GDPR).

CSAs raise a timely objection.

|
The LSA rejects or intends to
contravene the objection.

¥

The LSA must submit the matter to the EDPB for dispute
resolution (Article 60(5) and (4) GDPR). The EDPB hears
the parties under investigation and, where the complaint
would be rejected, the complainant prior to adopting its
decision (Article 24 GDPR-PR-COM, see Table 2 below).
The EDPB adopts a binding decision by majority
(Article 65(1)(a), (2) and (3) GDPR).

|
The LSA revises the draft decision in
accordance with the objection.

¥

Where the LSA considers it appropriate, the competent
SA hears the adversely affected party on new elements
(Articles 12 and 17 GDPR-PR-COM, see Table 2 below).
The LSA must submit its re-revised draft to the CSAs as
above (Article 60(5) and (4) GDPR). It can be argued that
'it was not the intention of the legislator to promote an
indefinite loop of revised draft decisions'.

CSAs do not raise a timely
objection.

The draft decision becomes
binding on the SAs by way of
(assumed) consensus in the
absence of timely objection
(Article 60(5), (4) and (6)
GDPR).



https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-092020-relevant-and-reasoned-objection-under_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-092020-relevant-and-reasoned-objection-under_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
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Figure 5 — Phase lll: Adopting the final decision

The competent SA(s) adopt the final national decision(s), giving effect to the binding draft decision and/or the EDPB binding decision (Articles 60(6) and 65(2), third sentence, and (1)(a) GDPR).
The final decision does not need to be an exact replica of the draft decision (Recital 23, fourth sentence et seq., GDPR-PR-COM). The competent SA(s) notify the adversely affected party of the
final decision and the possibility of a judicial remedy (Article 77(2) and Recital 129, seventh sentence, GDPR, and Article 13 GDPR-PR-COM).

SAs may/must engage in
mutual assistance and
joint operations
(Articles 61,62 and 60(2)
GDPR).

The derogation that is specified in Article 60(8) and the second part of
Article 60(9) GDPR applies where the binding draft decision and/or the
EDPB binding decision warrant dismissing or rejecting a complaint.
According to the EDPB, this is the case where the relevant decision does
not establish a 'cause of action', as described in a complaint, and does not
mandate taking action in relation to the controller or processor.

Arguably, a dismissal or a rejection is not warranted in situations where
the LSA determines that (on account of its handling of the complaint) the
controller rectified (e.g. through amicable settlement) an initially
persisting cause of action to the evident or manifest satisfaction of the
complainant. In this scenario, the complaint had merit (there was 'cause
of action') and the LSA's interventions during the complaint-handling
procedure led to the controller's pre-emptive remedial action.

i

The general rule that is set out in Article 60(7) and the first part of
Article 60(9) GDPR applies where the binding draft decision and/or the
EDPB binding decision warrants a final decision that does not dismiss or
reject a complaint as described in the box on the left-hand side. This is the
case where the binding (draft) decision mandates imposing corrective
measures based on the finding that the complaint had merit. According to
the EDPB, this is also the case where the controller successfully resolved
the complainant's grievances mid-procedure (as described in the box on
the left-hand side) and the binding (draft) decision therefore mandates
both concluding the procedure without imposing corrective measures
and documenting the initial infringement as well as its resolution.

.

» The complaint-receiving SA (the LSA or the CSA) adopts and notifies
the complainant of a final national decision (fully or partially)
rejecting or dismissing the complaint (Article 60(8) and (9) GDPR).
Additionally, it informs the complainant of their right to an effective
remedy, since the rejection or dismissal produces legal effects with
regard to the complainant as determined by the CJEU and EDPB
(Article 77(2) and Recitals 129 and 143 GDPR and Article 13 GDPR-PR-
COM).

» The complaint-receiving SA informs the controller or processor of the
decision (Article 60(8) and (9) GDPR).

» The LSA adopts and notifies the final national decision to the controller or processor

(Article 60(7) and (9) GDPR). If the decision has legal effect on either of these parties - for
instance, where the LSA adopts or takes a corrective measure as a final decision (Recital 143
GDPR) - the SA must inform them of their right to an effective remedy (Recitals 129 and 143
GDPR). This may not be the case where the LSA closes the case without adopting a material final
decision (e.g. after a complaint has been rectified). It is unclear whether an amicable settlement
constitutes a 'decision’ with 'legal effect' (arguably, 'sui generis' decision).

As appropriate, the complaint-receiving SA or the LSA (possibly relying on the former) informs
the complainant of the decision (Article 60(7) and (9) GDPR). The complaint-receiving SA should
inform the complainant that he or she may seek judicial remedy before a court in the Member
State of the LSA, if the decision has legal effect on the complainant (Article 77(2) and Recital 129
GDPR). This is (arguably) the case where the complainant does not agree with the penalties
imposed. This may not be the case where the complainant withdrew the complaint.

Data sources for Figures 2-5: GDPR-PR-COM and EDPB guidance referenced in the 'Sources and further reading' section below.



https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://curia.europa.eu/juris/document/document.jsf?text=&docid=280428&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=871137
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-022021-sas-duties-relation_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://www.accessnow.org/wp-content/uploads/2022/07/GDPR-Complaint-study.pdf
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-062022-practical-implementation-amicable_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://beck-online.beck.de/Bcid/Y-400-W-SimHorSpiKoDatenSchR-G-EWG_DSGVO-A-60-GL-IV-2
https://beck-online.beck.de/Bcid/Y-400-W-KueBuchnerKoDSGVO-G-EWG_DSGVO-A-60-GL-B-VIII
https://edpb.europa.eu/our-work-tools/our-documents/internal-documents/internal-edpb-document-022021-sas-duties-relation_en
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Table 1 - The (weak) role of CSAs in shaping enforcement decisions under the GDPR-PR-COM

Aspects that
the CSAs
disapprove of

CSAs' means of influencing the
investigation strategy during the
scoping exercise (Phase I)

CSAs' means of influencing the final decision
during the Article 60 GDPR consultation
procedure (Phase Il)

Current state of play:
EDPB attributes strong
powers to CSAs

The proposed regulation

limits CSAs' powers

Insofar as CSAs rely on or raise factual elements
that were not included in the draft decision
and/or raise facts that would warrant a change
in the scope of the allegations, their

CSAs may comment and, as
appropriate, (must) request (enhanced)
cooperation (Articles 9(3) and 7 GDPR-

In many cases, the CSAs

cannotinsiston involving = Contrary  to the

Main relevant

facts PR-COM). While the LSA must engage interventions would (arguably) not qualify as the EDPB as an arbiterand ~ Proposal, the EDPB
(Article 10(3) GDPR-PR-COM), it has the  'relevant and reasoned objections' (Article 18(1) = the LSA has the final say. %@e? that
interventions on

and Recital 28, fourth sentence GDPR-PR-COM).
In many cases, the LSA has the final say.

final say where disagreements persist.
factual and legal

Minor relevant
facts

Scope of the
investigations
in complaint-
based
procedures

Scope of the
investigations
in ex officio
procedures

SAs should exchange all 'relevant
information' and cooperate early,
where appropriate, through enhanced
means (Articles 60(1), 61(1) and 62(1)
GDPR and Article 7 GDPR-PR-COM).

CSAs may comment and, as
appropriate, (must) request (enhanced)
cooperation (Articles 9(3), 10(1) and 7
GDPR-PR-COM). Where the SAs do not
reach consensus, the LSA must request
an EDPB urgent binding decision
(Article 10(4) GDPR-PR-COM). The EDPB
has the final say.

CSAs may comment and, as
appropriate, (must) request (enhanced)
cooperation (Articles 9(3) and 7 GDPR-
PR-COM). While the LSA must engage
(Article 10(3) GDPR-PR-COM), it has the
final say.

As above

Insofar as CSAs raise elements that would
change the intrinsic nature of the allegations or
expand the scope of the allegations, their
interventions would not qualify as 'relevant and
reasoned objections' (Article 18(1) and Recital
28, fourth sentence GDPR-PR-COM). In many

cases, the LSA has the final say.

As above

In many cases, the CSAs
cannot insist on involving
the EDPB as an arbiter and

the LSA has the final say.

CSAs may intervene during
the early scoping exercise
and insist on involving the
EDPB as an arbiter.
Whenever they miss this
opportunity, in principle,
the LSA has the final say.

In crucial cases, the CSAs
cannot insist on involving
the EDPB as an arbiter and

enhanced cooperation is
not specifically mandated.
In principle, the LSA has the
final say.

elements,  including
where they are not
explicitly addressed by
the LSA's original scope
of inquiry and where
they warrant additional
investigations by the
LSA, qualify as a
'relevant and reasoned
objection' within the
meaning of Articles
60(4) and 4(24) GDPR.
The Irish SA s
challenging these
notions in cases T-
70/23, T-84/23 and T-
111/23 (see the Annex
of the analysis briefing
for details).


https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-092020-relevant-and-reasoned-objection-under_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-032021-application-article-651a-gdpr_en
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272367&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=2749186
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272367&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=2749186
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272378&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1326358
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272364&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1326445
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272364&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1326445
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2024)757613
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
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Aspects that
the CSAs
disapprove of

CSAs' means of influencing the
investigation strategy during the
scoping exercise (Phase I)

CSAs' means of influencing the final decision
during the Article 60 GDPR consultation
procedure (Phase Il)

Current state of play:
EDPB attributes strong
powers to CSAs

The proposed regulation

limits CSAs' powers

Insofar as CSAs rely on or raise non-factual
elements (e.g. purely legal considerations), rely

Preliminary C5As may comment and, as on or raise factual elements that were not
orientation of  appropriate, (must) request (enhanced) . . . . In many cases, the CSAs
complex legal cooperation (Articles 9(3), 10(1) and 7 .mcluded in the draft decision anc!/or raise cannot insist on involving
and/or GDPR-PR-COM). While the LSA must poé?tcsr\zhgﬁgzgi?n\gvixir;tiz g:sggg;a:tfoﬁzpe the EDPB as an arbiter and
technological engage (Article 10(3) GDPR-PR-COM), it | 9 If el the LSA has the final say.
assessments has the final say (arguably) not qualify as 'relevant and reasoned

) objections' under Article 18(1) GDPR-PR-COM.

Oftentimes, the LSA has the final say.

Preliminary

orientation of
non-complex

SAs should exchange all 'relevant
information' and cooperate early,
where appropriate, through enhanced

As above

As above

L L . means (Articles 60(1), 61(1) and 62(1)
technological 1,00 2nd Article 7 GDPR-PR-COM). As above
assessments
CSAs may comment and, as
Preliminary appropriate, (must) request (enhanced) As above
identification cooperation (Articles 9(3) and 7 GDPR- ~ (CSAs' diverging views may rely purely on legal As above
of corrective PR-COM). While the LSA must engage considerations and would therefore (arguably)
measures (Article 10(3) GDPR-PR-COM), it has the not qualify as objections under Article 18(1))
final say.

SAs should exchange all 'relevant

information' and cooperate early,
Other aspects where appropriate, through enhanced As above As above

means (Articles 60(1), 61(1) and 62(1)
GDPR and Article 7 GDPR-PR-COM).

The colour coding indicates a generalised assessment and is subject to ambiguity, not least because of the ambiguous wording of Articles 9, 10 and 18(1) GDPR-PR-COM.
The assessment is based on a critical reading of these articles. Yellow = CSAs' powers are restricted (by limiting and frontloading its opportunities to intervene); orange =
CSAs' powers are limited, if not very limited (absent threat of EDPB dispute resolution in many cases); red = CSAs' powers are very limited (absent threat of EDPB dispute
resolution and no specific obligation for the LSA to launch an enhanced cooperation procedure). As mentioned in Figure 2 above, the standard enhanced cooperation and
urgency procedures are complimentarily available.
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https://www.edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-012023-proposal_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://www.edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-012023-proposal_en
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-022022-application-article-60-gdpr_en
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2024)757613
https://edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-012023-proposal_en

A visual presentation of the newly proposed rules to strengthen GDPR enforcement in cross-border cases

Table 2 - Comparing the duties to hear the parties to the proceedings, including the information available to them, under the GDPR-PR-COM

S EISATEE reqpt::;; 2 i Eem e The duty to hear parties under investigation The duty to hear complainants

Before an LSA
consults with CSAs
on a draft decision
that would...

Before an LSA
consults with CSAs
on a revised draft
decision that
would...

...reject a complaint

...find an
infringement

...reject a complaint

...find an
infringement

No. However, a draft decision fully rejecting a complaint
is favourable for the parties under investigation and
determines the final decision where SAs reach consensus.
Nevertheless, parties would prefer SAs to hear them
before consulting on key issues.

Yes, based on information contained in 'preliminary
findings' and gained from access to the administrative
file (Article 14(3) and (5) GDPR-PR-COM)

No. Despite this being a favourable outcome for the
parties under investigation, the substance of the draft
decision is amended pursuant to the objections raised
and the revised draft determines the final decision
subject to consensus. The parties may seek to rebut
evidence and verify full exculpation (not to mention the
fact that they may gain strategic insights).

Yes, where the LSA considers it appropriate to hear the
complainant regarding new elements (Article 17 GDPR-
PR-COM) and based on the LSA's description of new
elements and complementary information disclosed by
the LSA and based on information supplied before the
LSA consulted the CSAs on the initial draft decision
(Article 14(3) and (5) GDPR-PR-COM).

Yes, based on information contained in 'reasons for the
intended ... rejection' and, where the 'request' is granted,
a non-confidential version of supporting documents
(Article 11(2) and (4) GDPR-PR-COM).

Yes, based on information contained in a non-
confidential version of the preliminary findings and,
where the LSA considers it necessary, a non-confidential
version of relevant documents contained in the
administrative file (Article 15(1) and (3) GDPR-PR-COM)

Yes, where the LSA considers it appropriate to hear the
complainant regarding new elements (Article 12 GDPR-
PR-COM) and based on the competent SA's description of
new elements and other complementary information
disclosed by the complaint-receiving SA and based on
information supplied before the LSA consulted the CSAs
on the initial draft decision (Article 11(2) and (4) GDPR-PR-
COM).

No. Despite this being a favourable outcome for
complainants, the substance of the draft decision is
amended pursuant to objections and the revised draft
determines the final decision where SAs reach consensus.
Complainants may seek to encourage a stricter decision
and verify that SAs adequately protect their rights.


https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13745-Further-specifying-procedural-rules-relating-to-the-enforcement-of-the-General-Data-Protection-Regulation/F3435818_en
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S EISATEE reqpt:::;g SRl Z TS The duty to hear parties under investigation The duty to hear complainants

... reject a complaint

Before the EDPB
adopts a binding
decision under
Article 65(1)(a)

GDPRthatwould...  findan

infringement

Yes, based on information contained in the 'statement of
reasons' and, where the Board intends to amend a
(revised) draft decision and considers it appropriate,
based on the 'relevant and reasoned objections' (Article
24(2) GDPR-PR-COM).

Yes, based on information contained in the 'statement of
reasons' and, where the Board intends to amend a
(revised) draft decision and considers it appropriate,
based on the 'relevant and reasoned objections' (article
24(2) GDPR-PR-COM).

Yes, based on information contained in the 'statement of
reasons' and, where the Board intends to amend a
(revised) draft decision and considers it appropriate,
based on the 'relevant and reasoned objections' (Article
24(2) GDPR-PR-COM).

No. Despite this being a favourable outcome for
complainants, existing disagreements among SAs
warrant a dispute resolution, and the urgent binding
decision determines the final decision. Complainants may
seek to encourage a stricter decision and verify that SAs
adequately protect their rights.

The colour coding indicates whether the envisaged rules would (in principle) meet parties' expectations of being heard and of receiving adequate information to form their
views. It does not indicate whether they satisfy the right to be heard as recognised in a general principle of EU law and Recital 129 GDPR. Restrictive features, such as the
SAs' discretion regarding the hearing of parties and the provision of information, topical limitations to the SAs' information duties and confidentiality requirements, are
detrimental to meeting parties' expectations. Parties would strongly expect to be heard prior to an adverse decision. Conversely, the expectation to be heard may well be
less pronounced where the outcome is favourable. Green = expectations met; yellow = expectations partially met; orange = expectations barely met.
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