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EXECUTIVE SUMMARY 
 

Family mediation within the EU has developed for the last two decades thanks to multiple 
initiatives and inputs. Member States’ public authorities, mediation stakeholders, 
judiciaries, lawyers and partisans of this amicable, non-adversarial, voluntary, confidential 
and interests-based means of conflict solving have substantially contributed to its 
expansion and recognition. 

It is, in fact, in the family law context, one of the most well-known non-judicial methods of 
settling disputes arising from divorce, separation, wrongful removal, custody, access, 
education or financial issues.  

The advantages of mediation over judicial proceedings are considerable. It causes lower 
levels of psychological harm to the parties involved. Through the mediation process parties 
are able to re-establish a fruitful dialogue and plan the future according to their needs and 
those of their children in a respectful way. 

Besides, it is a less costly and faster than the judicial procedure. Once the settlement 
agreement is mutually accepted, the risks of failure to comply with its terms are reduced in 
comparison with adjudication.  

At the European level, mediation fulfils two major concerns: the protection of children and 
the efficiency and fairness of justice.  

The Council of Europe, as an institution focused on human rights, democracy and rule of 
law, has developed a considerable activity on family law in which mediation plays a central 
role. The “Recommendation No R (98) 1 of the Committee of Ministers to Member States on 
Family Mediation” and the recent “Guidelines for a better implementation of the existing 
Recommendation concerning family mediation and mediation in civil matters” adopted by 
The European Commission for the Efficiency of Justice in December 2007, help Member 
States to implement adequate policies toward the development of adequate policies on this 
subject. 

In the EU  - in the light of the Treaty on the Functioning of the European Union, which 
includes the development of alternative methods of dispute resolution as a means of 
developing judicial cooperation in civil matters having cross-border implications - relevant 
initiatives have been adopted concerning mediation development. For instance, as a result 
of co-operation between the European Commission and mediation stakeholders the 
“European Code of Conduct of Mediators” was adopted enabling the establishment of 
common standards concerning the role of the mediator. The extension of legal aid to 
extrajudicial procedures (“Council Directive 2002/8/EC 27 January 2003”) and provisions 
concerning the encouragement of judicial mediation (“Regulation (EC) No 2201/2003 of 27 
November 2003 adopted by the Council of Ministers concerning jurisdiction and the 
recognition and enforcement of judgement in matrimonial matters and in matters of 
parental responsibility repealing Regulation (EC) No 1347/2000”, known as Brussels II bis) 
also aid the development of alternative means of dispute resolution. 

The “Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 
on certain aspects of mediation in civil and commercial matters” (Mediation Directive) to 
improve access to justice in cross-border disputes by establishing minimum common rules 
constitutes an important milestone in the development of mediation within the EU, 
particularly in cross-border conflicts. 
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Family mediation, according to the recent “CEPEJ report on the evaluation of European 
Judicial Systems from 2010 (data 2008)” mediation is “a growing field in Europe: more and 
more states or entities are introducing mediation and the number of accredited mediators is 
growing.” This finding applies to family mediation, which is said to be “successfully 
applied.” 

Notwithstanding that, there are still considerable disparities in the way mediation has 
advanced and existing obstacles preventing its development. Indeed, while in some EU 
Member States mediation, especially in family matters, has already entered into the 
“conflict solving culture” such as in Belgium France, Ireland, the Netherlands, Spain, 
Slovenia and the United Kingdom, in others, such as Greece and Cyprus, it remains almost 
unknown. Some Member States, such as Czech Republic, Latvia, Lithuania and Romania are 
starting to develop mediation, namely through the transposition of the “Mediation 
Directive” into national law. 

Concerning international family law the scenario is not so positive, in spite of the increasing 
necessity of mediating cross-border family conflicts. According to available data assessed in 
2003 there are around 875,000 divorces in the EU per year (excluding Denmark). It is 
estimated that around 170,00 or 16% of these divorces are of international character. A 
considerable number of international family conflicts remain unresolved in result of the 
difficulties of the legal system to deal with such cases. In fact, in addition to the obstacles 
preventing the expansion of mediation in general, at an international level additional 
difficulties have to be faced. Some of them are a result of lack of information and 
constraints due to different judicial systems and law, geographical distance or cultural view. 

Besides, the methodology used in cross-border mediation may differ a lot from those used 
in mediation in general. Different models can be used, according to the circumstances. 
Video, teleconferencing or communication over the Internet facilitates the procedure when 
direct face-to-face mediation cannot be carried out. 

In addition, cross-border mediation is a specialisation – international mediators need 
special qualifications. Adequate training in this highly specialised domain does not exist 
neither international family providers’ available lists. 

Some project pilots in this domain, namely MAMIF in France, notwithstanding their positive 
results ended in consequence of a lack of public support and funding. 

Member States (apart from Denmark) must confirm the European Commission details on 
the authorities who will be competent (under article 6 (3)) to ensure enforceability of 
agreements resulting from mediation by 21 November 2010. The other provisions must be 
transposed before May 2011. So, it will be premature to draw any firm conclusions on the 
impact of the “Mediation Directive” at this stage. 

However the “Mediation Directive” must be an opportunity to develop cross-border family 
mediation in the EU. Member States must identify the existing obstacles and implement 
adequate measures to overcome them. Hitherto this effort has been carried on by 
mediation stakeholders, judiciary, lawyers and mediation partisans in general. 

GEMME, a European association of judges for mediation have developed considerable 
activity in this field including the proposal of the establishment of the “European Mission for 
the International Family Mediation” charged with promoting international family mediation 
within EU. Some of the suggestions recently submitted to the European Commission include 
incentivising central authorities and magistrates to suggest mediation when appropriate, 
developing specialised training procedures for international mediators and establish a 
cross-border mediators network. 



The current state of family mediation in the European Union 
____________________________________________________________________________________________ 

 7 

In the near future the development of family mediation will contribute not only to the 
efficiency of justice, as expected, but also to the settlement within the EU of a multicultural 
and multinational society able to solve their conflicts in a more responsible and cooperative 
manner. 
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1. INTRODUCTION 
KEY FINDINGS 

 Family mediation 

 International family mediation 

 Cross-border family conflicts 

 Mediation Directive 

 
Family mediation in Europe has developed under a considerable broad European normative 
framework. Provisions issued both by the CoE and the EU have inspired numerous 
initiatives within Member States. In some cases, national legislation has been adopted 
concerning mediation in general or particularly family mediation. In other cases, 
simultaneously or independently, private family mediation schemes have been 
implemented. Mediators, judges, lawyers, social workers and investigators, either 
individually or associated, have intensively contributed to the progress of family mediation. 
 
Divorce and separation are a huge source of disputes. Traditional legal systems do not 
comply entirely with the needs and expectations of citizens increasingly conscious of their 
rights and furthermore more demanding. The traditional system is lengthy and expensive. 
The result, a judicial decision, is unpredictable. Being imposed, it is not voluntarily 
respected in a large number of cases. In addition, it is hard for judges to decide divorce 
and related issues such as custody and access, when people in conflict use courts as battle 
fields, hiding their true interests and needs to pursue hopeless and everlasting fight. 
 
Mediation is recognised as an effective and satisfactory means of solving disputes. It allows 
the parties to have a full control over the process and to reach an outcome more rapidly 
and less costly than in courts. 
 
When used to solve family conflicts where sensitive issues are discussed such as children’s 
wrongful removal, custody, education or access, mediation allows the parties to be 
conscious of their parental responsibilities on a basis of their equality as parents. It avoids 
or, at least, attenuates psychological harms of separation or divorce suffered by families 
and, particularly, children, often the major victims of their parent’s disagreements. 
 
During the mediation process, with the assistance of the mediator, the parties are able to 
re-establish the dialogue between them and identify their needs and those of their children, 
if it is the case. They are encouraged to discuss different solutions under various 
perspectives for the conflict, understanding, at this stage, that it is possible to reach a 
mutual satisfactory solution. As the mediation outcome is not imposed but the product of 
the parties agreement, the risks of failure to comply with its terms is much lower. 
 
Mediation at European level fulfils two different concerns: the protection of children and the 
efficiency and fairness of justice. Its development has been considered a main issue in the 
context of European policy of justice. The latest EU provision concerning mediation, 
“Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on 
certain aspects of mediation in civil and commercial matters (“Mediation Directive”)1 was 
the culmination of a normative cycle initiated by the “Recommendation No R (98) 1 of the 
Committee of Ministers to Member States on Family Mediation” (“CoE Recommendation on 

                                                 
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:EN:PDF 
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Family Mediation”).2 In between important provisions have been enforced leading to an 
evolution of family mediation in Europe. 
 
Mediation is now seen as a “growing field” in Europe, being “successfully applied in many 
states or entities especially in the field of family law (divorce cases)”.3 However, concerning 
cross border family conflicts, notwithstanding its efficiency and adequacy for such cases, its 
use is still embryonic. 
 
This note traces the development of family mediation in the EU and the existing 
opportunities to make it still more effective and capable of solving conflicts in this field for 
the benefit not only of the parties involved but also of the multicultural and multinational 
society which is an essential feature of our European identity. 
 

                                                 
2https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=1153972
&SecMode=1&DocId=450792&Usage=2 
3https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2010)Evaluation&Language=lanEnglish&Ver=original&BackColorI
nternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864 
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2. EUROPEAN LEGAL FRAMEWORK 

2.1. Council of Europe (CoE) 
 
As an institution focused on human rights, democracy and the rule of law, the CoE has 
developed considerable activity on family law, harmonising policies and providing technical 
assistance to its Member States.4 Efforts have been made to regulate mediation by the 
adoption of various provisions in this field. 
 
Recognising the growing number of family disputes, mainly those resulting from separation 
and divorce, and the increasing internationalisation of family relationships, the Committee 
of Ministers of the CoE adopted on 21 January 1998 the Recommendation No R (98) 1 on 
Family Mediation in order to incentivise Member States to promote this informal means of 
family conflict resolution.5 The fundamental principles on family mediation concerning its (I) 
scope, (II) organisation, (III) process, (IV) status of mediated agreements, (V) relationship 
between mediation and proceedings before the judicial and other competent authority (VI) 
promotion and access to mediation, are comprehensively enunciated. These principles are 
still acknowledged as an up-to-date common ground and, consequently, a reference for 
legislators and practitioners in general. 
 
This Recommendation dedicates a special section (VIII) to international matters. “States 
should consider setting up mechanisms for the use of mediation in cases with an 
international element”. This applies particularly in all matters related to children such as 
custody and access when parents live or expect to live in different States. It points the 
indispensable commitment of States in order to promote co-operation between existing 
services dealing with family mediation in order to facilitate its use at an international level. 
Besides it refers the need of special training for mediators acting in cross-border conflicts. 
 
Furthermore the European Commission for the Efficiency of Justice (CEPEJ) aims to “enable 
a better implementation of the international legal instruments of the Council of Europe 
concerning efficiency and fairness of justice” and decided to draft guidelines to ensure that 
the four existing CoE Recommendations on mediation, including the above mentioned, are 
widely publicised and disseminated within Member States on one hand, and on the other 
hand that Member States apply the principles set out in them more efficiently. This 
initiative covers not only the purpose of helping Member States to develop non-judicial 
means for the settlement of disputes but also to deliver justice fairly and rapidly.6 
 
Eventually, the “Guidelines for a better implementation of the existing Recommendation 
concerning family mediation and mediation in civil matters” were adopted in December 
2007. Expand availability, promote accessibility and raise awareness of mediation are the 
Guidelines’ three axis. According to these “Guidelines” the implementation of mediation is 
not exclusively a task assigned to Member States but also to mediation stakeholders, 
members of the judiciary, prosecutors, lawyers, universities and non-governmental 
organisations. This is, in fact, its distinctive feature which reveals a full understanding of 
what is the soul of mediation – an adequate out-of-court means of solving disputes, 
enabling the parties in conflict with the help of the mediator to find a mutual satisfactory 
agreement. 
 

                                                 
4 Family law and the protection of children, Council of Europe achievements in the field of law, Strasbourg, August 
2008 
5 See footnote 2 
6https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2007)14&Language=lanEnglish&Ver=original&Site=DGHL-
CEPEJ&BackColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColorLogged=c1cbe6 
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They consecrate a special reference to international mediation. Acknowledging that “very 
few Member States appear to have set up mechanisms for the use of mediation in cases 
with an international element" it recommends an “exchange of information between States 
that have made progress and those that have not”. Additionally, it suggests “the use of 
new technologies such as video and telephone conferencing as well as on-line dispute 
resolution methods.” 
 
In the field of family law and the protection of children, family mediation is mentioned in 
several provisions concerning the promotion of children’s rights and wellbeing. 
 
The “European Convention on the exercise of children’s rights, 25 January 1996 (ETS 
No160) “7, the “Resolution 1291 (2002) on international abduction of children by one of the 
Parents adopted by the Assembly on 26 June 2002”,8 the “Convention on contact 
concerning children (CETS No.192) “9 or the “Recommendation 1639 (2003) adopted by the 
Parliament Assembly, 25 November 2003, on family mediation and gender equality” 10 are 
clear examples of this. 
 
The conventions are binding for those states that have ratified them. The former pursuing 
the purpose of child protection, determines that parties shall be encouraged the provision 
of mediation or other processes to prevent or resolve disputes or avoiding proceedings 
before a judicial authority affecting children (article 13). The latter, concerning the 
guarantees of contact between children and his or her parents, proposes judicial authorities  
encourage parents and other members of the family to respect the contact principle 
through the use of family mediation (article 7(b)). 
 
The 2002 Resolution recommends Member States set up mediation boards or similar boards 
to deal with cases of conflict involving parental child abduction (article 7) 
 
The 2003 Recommendation sets up and reinforces the fundamental principles of mediation 
such as the independence and the impartiality of the mediator and the confidentiality of the 
process. It recognises that “the primary aim of mediation is not to reduce congestion of the 
courts but to repair a breakdown of “communication between the parties” and underlines 
the “constituent elements of mediation” as a previous requisite to be used as an alternative 
to judicial proceedings. 
 

2.2. European Union (EU) 
 
The EU has developed specific policies in mediation since the ratification of the “Treaty of 
Amsterdam 1999” that established the European Union as an area of freedom, security and 
justice focusing on two subjects – the mutual recognition of judgements and decisions in 
the Community and the improvement of access to justice. 
 
The Treaty on the Functioning of the European Union includes explicitly the development of 
alternative methods of dispute resolution as a means of developing judicial cooperation in 
civil matters having cross-border implications (article 81, 2. (g)). 
 
Following the conclusions of the Tampere European Council in 1999, the Green Paper on 
alternative dispute resolution in civil and commercial law (arbitration excluded) adopted by 
the Commission on 19 April 2002 launched broad consultations on the measures to be 

                                                 
7 http://conventions.coe.int/treaty/en/treaties/html/160.htm 
8 http://assembly.coe.int/main.asp?Link=/documents/adoptedtext/ta02/eres1291.htm 
9 http://www.coe.int/t/dghl/standardsetting/victims/Reference%20documents%20CoE_en.asp 
10 http://assembly.coe.int/main.asp?Link=/documents/adoptedtext/ta03/erec1639.htm 
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taken.11 It constituted the first step for the adoption of further measures and initiatives on 
this field. 
 
The “European Code of Conduct for Mediators”, was an important step towards the 
recognition of mediation as a fair and trusted procedure as well as the establishment of 
European common standards concerning the role of the mediator.12 It was adopted by a 
meeting in July 2004 as a result of the co-operation of the European Commission with 
mediation stakeholders. 
 
Besides, the extension of legal aid to extrajudicial procedures such as mediation where 
recourse to them is required by law or ordered by the court is recognised in the “Council 
Directive 2002/8/EC of 27 January 2003”13 in order to improve access to justice in cross-
border disputes by establishing minimum common rules relating to legal aid. 
 
International family mediation is mentioned in the “Regulation (EC) No 2201/2003 of 27 
November 2003 adopted by the Council of Ministers concerning jurisdiction and the 
recognition and enforcement of judgement in matrimonial matters and in matters of 
parental responsibility repealing Regulation (EC) No 1347/2000”, known as Brussels II 
bis.14  According to article 55(e), central authorities shall encourage the use of mediation to 
facilitate agreement between those with parental responsibility and facilitate cross border 
cooperation to this end. 
 
The “Mediation Directive”15, which improves access to justice in cross border disputes by 
establishing minimum common rules, constitutes a milestone in the promotion and 
development of mediation in civil and commercial matters within the EU for two main 
reasons. 
 
Firstly, for the recognition of the efficiency of this amicable means of settling disputes. This 
secures better access to justice and preserves an amicable and sustainable relationship 
between the parties. 
 
Secondly, because it attracted the attention to the importance of the use of mediation to 
settle cross-border disputes field where the traditional judicial system does not always 
shows adequacy to respond to people’s needs and expectations, mainly in sensitive cases 
such as divorce or children custody. 
 
The “Mediation Directive” was adopted on 23 April 2008 and came to force on 13 June 
2008. It applies to all EU Member States except Denmark. It concerns civil and commercial 
matters in general, including family matters though these are not specially mentioned is 
spite of their own particularities. 
 
It defines mediation as “two or more parties to a dispute attempt by themselves, on a 
voluntary basis, to reach an agreement on the settlement of their dispute with the 
assistance of a mediator.”  

 
Cross-border disputes are defined in article 2 of the Directive as a dispute in which one of 
the parties is domiciled or habitually resident in a Member State other than that of any 
other party in three different situations: 

 Parties’ agreement; 
 Legal compulsory mediation; 

                                                 
11 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52002DC0196:EN:NOT 
12 http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.htm 
13 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:026:0041:0047:EN:PDF 
14 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R2201:EN:HTML 
15  See footnote 1 
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 Court’s compulsory mediation or court’s referral to a mediator. 
 
Family mediation is only used on a voluntary basis. It can take place when the parties 
agree, on their own initiative, on mediate their conflict, before or during court procedure or 
when the judge invites them to use mediation.16 This finding applies to international family 
mediation. In fact, it is unanimously accepted that the obligation of mediate in sensitive 
matters such as divorce or separation and its consequences relating to the children or to 
financial matters would be not be accepted. In addition it would be contrary to the 
fundamental principle of voluntariness in mediation. 
 
The “Mediation Directive” addresses five key issues: 

 Ensuring the quality of mediation (article 4) 
 Recourse to mediation (article 5) 
 Enforceability of agreements resulting from mediation (article 6) 
 Confidentiality of mediation (article 7) 
 Effect of mediation on limitation and prescription periods (article 8) 

 
To encourage the use of mediation, particularly, in court or court-annexed schemes, 
according to the Directive, measures tending to raise its availability should be adopted in 
two distinct but interrelated matters. 
 
The first one concerns mediation providers’ standards which includes adequate training, 
accreditation and/or certification and the adoption of codes of conduct which implies their 
commitment with the mediation principles and basic rules such as confidentiality. In fact, 
only when these requirements are fulfilled can mediation be considered as trustful and 
reliable as courts proceedings. 
 
The second one is related to the relationship between courts and mediation. As a matter of 
fact the development of mediation in EU owns, at a large extent, its success to the 
judiciary. Judges are increasingly aware of the great value of mediation and do frequently 
suggest the parties to mediate their conflict or, at least, attend an information session. 
However, to refer cases to mediation judges must have the guarantee of the quality of the 
procedure. 
 
Enforceability of mediation agreements and the suspension of limitation terms and 
prescription periods will promote mediation. The effect of mediation on limitation and 
prescription periods encourages the use of mediation once it removes the risk of expiry of 
limitation terms. 
 
One of the main problems of international family law is the enforcement of national 
decisions across borders. The enforceability of settlement agreements as certain family 
court orders is a very important issue. 
 
There are different forms of enforceability of mediation agreements. In some cases, the 
judge can put an agreement reached into an order during the procedure or can be seized at 
the end of the process to homologate the agreement. In other cases, to be legally binding 
the agreement must be incorporated into a family court ruling. In England the agreement 
remains privileged until the parties have taken legal advice or the parties have chosen not 
to take legal advice. So, only when parties have taken legal advice or have chosen not to 
do so the mediation outcome can be considered as open and enforceable. 
 

                                                 
16 Panorama des médiations du monde – La méditation, langage universel de règlement des conflits, direction 
Béatrice Brenneur, GEMME, L’HARMATTAN. This book contains different countries’ responses to a 
questionnaire on mediation. 
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Furthermore, harmonisation of national family law of Member States as well as of mediation 
practice in Europe should, probably be considered in order to clarify these aspects.17 
 

                                                 
17 http://www.davidhodson.com/assets/documents/EU_Mediation_Directive.pdf 
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3. OVERVIEW OF FAMILY MEDIATION IN EU 

3.1. General remarks 

The Working Group on Mediation (CEPEJ-GT-MED) set up to gauge the impact of the four 
existing recommendations on mediation and draw up non-binding guidelines containing 
specific measures for facilitating their effective implementation drew, in March 2006, a 
questionnaire to determine Member States’ development of mediation. The replies enabled 
the Working Group to ascertain that there are considerable differences between CoE 
Member States in the way mediation has advanced.18 
 
This is the result of various obstacles preventing the development of mediation, namely, 
lack of awareness, high costs of the procedure and disparities, both in training and 
qualifications of mediators as in the scope and guarantees of confidentiality. 
 
At present, an overview on family mediation in Member States still shows a significant 
diversity concerning each Member State’ national specific legal framework and standards, 
organisational structure, financial support, procedures, training, codes of conduct and 
outcome. 
 
However, in spite of the existing barriers, available CEPEJ data shows that the use of 
mediation has increased in Europe. 
 

3.2. Data on family mediation in EU 
 
The mentioned disparities render the ascertainment of trustworthy and detailed data in 
mediation difficult. When judicial mediation is concerned it is possible to obtain information 
from courts registers. But in-court or court-annexed family mediation is, no doubt, a small 
part of mediation developed in Europe. Mediation in general and particularly family 
mediation does not always take place in the judicial context. Originally, it is a means of 
conflict resolution out of the judicial system, in other words, an alternative to the judiciary. 
It has evolved, being nowadays considered a valuable tool to secure better access to justice 
and contribute to the efficiency of the judicial system. But conventional family mediation 
(out-of-court mediation) does exist though there are no registers about it. This finding 
applies to international family mediation as well where there are no available statistics, 
mainly, for the above mentioned reasons. 
 
The recent CEPEJ report on the evaluation of European Judicial systems dated from 2010 
(data from 2008) provides the available data about mediation in Europe.19 
 
In terms of judicial mediation in family cases, it reveals a diversity of proceedings, within 
EU Member States: private mediation proposed by a judge or court annexed mediation (e.g 
Austria, Belgium, Bulgaria, Denmark, Finland, Hungary, Ireland, Italy, Lithuania, the 
Netherlands, Slovenia, Sweden and the United Kingdom) mediation provided by a private 
mediator (e.g Austria, Belgium, Bulgaria, Czech Republic, Finland, France, Greece, 
Hungary, Ireland, Latvia, Lithuania, the Netherlands, Poland, Romania, Slovakia, Slovenia, 
Sweden and the United Kingdom) or by a public authority, other than the court (e.g 
Denmark, Finland, France, Hungary, Ireland, Lithuania, Norway, Portugal, Slovenia, Spain, 

                                                 
18 See footnote 6 
19 See footnote 3 
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United Kingdom – England and Wales and Northern Ireland) or by a  judge (vg Denmark, 
Finland, Italy, Lithuania, Norway, Sweden and United Kingdom – England and Wales). 
 
Additionally, all EU Member States answered that family law cases are concerned by judicial 
mediation. 
 
From the countries where quantitative information is available concerning the number of 
accredited mediators and the type of mediation cases, Austria, the Netherlands, followed by 
Belgium and Hungary show the highest rates. 
 
In respect with the number of cases, the study reveals a large number of mediation cases 
related with family disputes in the Netherlands (+/-2.500) and France (4.857) in 
comparison with the other countries. 
 
The report concludes that “access to justice may also be facilitated thanks to the promotion 
of alternative dispute resolution (ADR).” Besides “from the 2008 data, it can be inferred 
that mediation (recommended, carried out or approved by justice) is a growing field in 
Europe: more and more states or entities are introducing mediation and the number of 
accredited mediators is growing”. It also states that “mediation is successfully applied in 
many states or entities especially in the field of family law (divorce cases)”. 
 

3.3. Family mediation in EU Member States 
 
A comparative approach of family mediation in EU Member States reveals a considerable 
diversity, as mentioned, related namely to national legal framework, financing or 
mediators’ training and accreditation. 
 
In some EU Member States family mediation is, at the moment, an emerging field, namely 
in Czech Republic, Latvia or Romania. 
 
In Greece and Cyprus family mediation is almost an unknown practice. 
 
Others, such as Austria, Belgium, France, the Netherlands, Portugal, Slovenia, Spain and 
the United Kingdom, relevant initiatives in family mediation have been adopted and 
definitely contributed to its development. 
 
In Austria since the enactment of the “Amendment of the Marriage Law 1999” and the 
“Amendment Act of the Law related to Parent and Child 2001”, courts may refer cases to 
mediation in divorce, custody and visiting rights at any stage of legal proceedings.20 The 
“29th Federal Act on Mediation in Civil cases, 6 June 2003” covers in detail all relevant 
aspects of judicial mediation, namely mediation procedure and costs as well as the training, 
role, code of conduct of the mediators. Austrian Government encourages mediation in 
family matters which has been increasingly used.21 
 
In Belgium, the “Law of 21 February 2005” allows judges to homologate mediation 
agreements as long the best interest of the child is secured and the mediation had been 
conducted by a “Mediation Federal Commission”’ accredited mediator. 22 
 
France was the first EU Member State to adopt provisions on mediation 23 In June 2001 a 
report under the title “Arguments and Proposals for a Statute on Family Mediation in 
France, known as “Sassier Report” was presented to the National Assembly. The Report’s 
                                                 
20 Global Trends in Mediation, edited by Nadja Alexander, second edition, Kluwer Law International 
21 See footnote 17 
22 See footnote 17 
23 Loi nº95-125 du 8 février relative à l’organisation des juridictions et à la procédure civil, pénale et administrative 
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proposals have been implemented being the origin of specific legislation on mediation. The 
“Law of 4 March 2002” provides that in case of disagreement between the parents, the 
judge can suggest mediation to “facilitate the search by the parents for a consensual 
exercise of parental authority” and if both parties agree, appoint a mediator.24 According to 
the “Law No 2004-439 of 26 May 2004” relating to divorce the judge can also require 
husband and wife to attend an information session on mediation. The French Government 
provides financial support to judicial mediation.25 There are a considerable number of 
agencies offering family mediation. APMF26, FENAMEF27 and CNM28 are the most well known 
and have played a considerable role on training and services providing. 
 
In Ireland, the Family Support Agency29, a Government Agency operating under the aegis 
of the Department of Social & Family Affairs, provides a free of charge mediation service for 
couples going through a separation or divorce. 
 
In the Netherlands, family mediation is focused on divorce.30 There are no specific 
provisions on family mediation. According to the “Law on parental responsibilities post-
divorce” in force since 2009 parents must agree on their parental responsibilities for their 
children before issuing the divorce file. As a consequence, mediation usually takes place 
before court proceedings and therefore its use has grown. The Netherlands Mediation 
Institute (NMI)31 is an independent non-profit organisation whose role is to stimulate the 
use of mediation and to assure its quality. It promotes mediator’s accreditation and holds a 
list of certified mediators. The Dutch Government, in order to promote a quality assurance 
system, has subsidised the NMI which acts as a common link between different private 
mediation associations. 
 
In Portugal, according to the “Law No 61/2008, 31 October” courts, in case of litigious 
divorce, or civil registry offices, if it is by mutual consent, must inform the parties about the 
availability and aim of family mediation. Family mediation is a part of the so called “public 
mediation system” ruled by the Ministry of Justice. Only accredited mediators included in 
official lists are allowed to mediate cases within the “System”. These mediators must be 
able to fulfill the demands of experience and adequate family mediation training according 
to the established rules of the Ministry’s public offers. There are a considerable number of 
private mediation and training providers, associations and individuals but not a national 
body of mediators. 
 
In Slovenia as announced by the current Ministry of Justice Mr. Ales Zalar the development 
and promotion of ADR is one of the priorities of his Minister. 32 At first, on 2001, in the 
District Court of Ljubljana and afterwards in several other courts in the country, court-
annexed mediation schemes have been successfully developed. Mediation in family matters 
is now regulated by the “Mediation in Civil and Commercial Matters Act”, adopted in 2008, 
containing provisions on basic principles of mediation procedures. It is currently carried out 
in court either by private companies or non-governmental associations. Some of them 
benefits from public funding. Mediation is free of charge for parties in family disputes. 
Mediators are annually evaluated and are bound to the “Code of Conduct of the Association 
of Mediators of Slovenia”. 
 

                                                 
24 See footnotes 17 and 21 
25 See footnote 21 
26 See footnote 21 
27 See footnote 21 
28 See footnote 21 
29 www.fsa.ie/ 
30Above notes 17 and 21 
31 www.nmi-mediaiton.nl 
32 See footnote 17 



Policy Department C: Citizens' Rights and Constitutional Affairs 
____________________________________________________________________________________________ 

 18 

In Spain family mediation is considerably developed and has gained considerable 
importance. Each autonomous community has adopted its own legal provisions on 
mediation. Particularly in Cataluña, judges do actively promote mediation. The “Judicial 
School of the General Council of the Judiciary” in Barcelona has adopted specific mediation 
training methodologies for judges.33 
 
In the United Kingdom, in particular in England and Wales, family mediation has been 
successfully introduced for several decades.34 It is used mainly in separation and divorce 
but other conflicts opposing members of the same family can be mediated as well. Lawyers 
must refer parties for a pre-mediation information meeting before legal aid can be obtained 
for a court application. The “Family Law Act 1996” allows for the provision of publicly 
funded mediation in family proceedings.35 An official accreditation system of mediation 
providers does not exist. 
 

                                                 
33 See footnote 17 
34 See footnote 21 
35 Lisa Parkinson, Developing International Family Mediation and Harmonizing Standards, 7th European 
Conference of Family Law, Council of Europe, Strasbourg, 16th March 2009 
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4. INTERNATIONAL FAMILY MEDIATION 

4.1. General remarks 
 
Though family mediation is growing in the EU in spite of the existing obstacles to its 
development, at an international context it is not yet a current practice. However, the need 
for mediation of cross-border conflicts in family crises has become an increasing necessity. 
The objective of maintaining and developing an area of freedom, security and justice where 
the free movement of persons is ensured boosts the establishment of relationships between 
people of different nationalities, cultures and beliefs. 
 
Based on the available data assessed in 2003 there are in the order of 2.2 million 
marriages in the EU per year. It is estimated that 350,000 of these marriages are 
international. There are around 875,000 divorces in the EU per year (excluding Denmark). 
It is estimated that around 170,000 or 16% of these divorces are of international 
character.36 
 
It is estimated that a considerable number of international family conflicts remain unsolved 
in result of the inadequacy of the judicial system to deal with these cases. 
 
Wrongful removal of children is one of the most worrying consequences of cross-border 
family disputes whether international conventions such as the “Hague Convention October 
1980”37 are applicable or not.  

4.2. EU experiences in cross-border family mediation 
 
Successful experiences demonstrate how effective international mediation can be and how 
its use can be a valuable instrument to facilitate families’ life, notably to prevent suffering 
and emotional trauma in crises related to divorce and separation. 
 
The “Franco-German family mediation pilot project” ran between 2003 and 2006 managed 
on behalf of the Ministries of Justice of France and Germany. So far, “there has been no 
comparable service in this area despite the fact that the circumstances giving rise to 
disputes between parents remain the same”.38 
 
“MAMIF - Mission d’ aide à la médiation internationale pour les familles” was created in 
2001 within the Ministry of Justice of France. It could intervene in disputes involving France 
and another State. MAMIF processed 168 cases and rate of successful mediation is about 
83%.39 
 
Both projects ended due to political will. 
 
“Reunite –International Child Abduction Centre” provides advice, information and support 
to parents and family members whose children have been abducted or fear abduction. It 

                                                 
36  Annex to the proposal for a Council Regulation amending Regulation (EC) No2201/2003 as regards jurisdiction 
and introducing rules concerning applicable law in matrimonial matters; 
http://ec.europa.eu/civiljustice/divorce/docs/sec_2006_949_en.pdf 
37 http://hcch.e-vision.nl/upload/conventions/txt28en.pdf 
38 Sonia Alles, Franco-German family mediation: from the experience of a parliamentary pilot project to new 
prospects, 7th European Conference of Family Law, Council of Europe, Strasbourg, 16th March 2009 
39 Danièle Ganancia, La mediation familial international – La diplomacie du coeur dans les enlèvements d’enfants, 
Trajets, Editions Érés, 2007 
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provides mediation services in legal conformity with the principles of the Hague 
Convention.40 
 
The “German-Polish mediation project established in 2007” has been considered a very 
successful experience involving German and Polish authorities. Mediation is conducted by a 
network of Polish and German mediators.41 
 
In 1987, the European Parliament created the post of Mediator for International Parental 
Child Abduction. Its role is to find a voluntary agreement between the abducting parent  
and the remaining parent in the best interests of the children.42 

4.3. Obstacles and opportunities to the development of cross-
border family mediation 

 
In addition to the obstacles preventing the development of mediation in general, 
international family mediation faces additional difficulties. 
 
Parties fear that the acceptance of mediation can be seen as a sign of weakness. Besides, 
users, in general, are not aware of the benefits of a negotiated agreement over an 
everlasting judicial proceeding. Public authorities such as Ministries or diplomatic 
representatives do not provide adequate information on this field. 
 
In spite of the existing EU provisions on mediation, namely the “Mediation Directive”43 no 
specific measures have been adopted in order to put them into effect in a practicable form.  
 
International family mediation requires specific methodologies. The direct mediation refers 
to mediation in which both parents directly participate in the process. This may result in 
face-to-face meetings where mediators and parties are together at the same time in the 
same venue or through simultaneous meetings in two different States using 
video/teleconferencing facilities or communication over the Internet so that both parties 
and mediators are communicating with each other but not necessarily in the same venue or 
even the same State. Indirect mediation refers to mediation in which the parties do not 
directly meet each other. The mediator meets each one separately. This can take place 
across two separate States with mediation taking place at different times or at the same 
time but in different rooms.44  
 
Different models of international family models for cross border cases have been 
developed. An example is a single mediator or co-mediators undertaking direct mediation 
or “shuttle mediation by co-mediators in different countries, each having contact with the 
party in their own country, liaison between the co-mediators and facilitated negotiations”.45 
 
Tele-mediation using videoconferencing facilitates mediation mainly when, due to physical 
distance between parties, it is not possible to use direct face-to-face mediation. It is less 
costly as parties to not have to support their mediator’s travel expenses or their own. 
However, for these purpose mediation providers must arrange adequate premises and 
equipment. 

                                                 
40 www.reunite.org/pages/mediation.asp 
41 Sybille Kieseweter, Emerging good practices in the Polish-German Mediation Project, 7th European Conference 
of Family Law, Council of Europe, Strasbourg, 16th March 2009 ; http://www.mikk-ev.de/english/bi-national-
projects/the-german-polish-mediation-project/ 
42 http://www.europarl.europa.eu/parliament/public/staticDisplay.do?id=154 
43 See chapter 2 
44 Note on the development of mediation, conciliation and similar means to facilitate agreed solutions in 
transfrontier family disputes concerning children especially in the context of the Hague Convention of 1980, Sarah 
Vigers, Hageu Conference on Private International Law, November 2006 
45 See footnote 35 
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One of the main obstacles to the development of international family mediation lays in the 
absence of an international register of cross-border family mediation providers. This 
circumstance prevents the use of cross-border mediation in family conflicts. If users, judges 
and lawyers do not have access to a list of international family mediators the use of 
mediation is clearly discouraged. 
 
It is acknowledged that the international family mediators need special qualifications. In 
addition to family mediation skills, a specialised training to get a deep understanding of 
inter-cultural diversity should be required. At the moment this particular training is not 
available in spite of some individual initiatives in this field hosted by the International Social 
Service (ISS) in Geneva or the CoE.46 
 
Eventually, though mediation at a national level is considered less expensive than court 
proceedings, international mediation costs must be considerable higher. According to Mrs 
Lisa Parkinson “international family mediators need to be remunerated properly, because 
the work is very difficult and demanding and a high level of competence is required.”47 
 
This means that international family mediation needs public funding and other forms of 
support so that it can be recognised and promoted.48 
 
At this point, we may conclude that notwithstanding family mediation is a “growing field” in 
Europe, international family mediation, in spite of being recognised as a valuable means of 
solving cross border disputes, is still at its emergent stage. 
 
What, then, is the impact of the “Mediation Directive” on family mediation, particularly, in 
used to solve cross-border family disputes? 
 
The deadline given to EU Members States to bring into force the laws, regulations and 
administrative provisions necessary to comply with the “Mediation Directive” expires on 21 
May 2011. Before 21 November 2010, the Commission shall be informed on the competent 
courts or authorities for enforcing cross-border mediation settlements. (article 12) 
 
Until August 2010, only four EU Member States (Estonia, France, Italy and Portugal) have 
informed the Commission that they have put “Mediation Directive” rules in place. Lithuania 
and Slovakia have notified the names of competent courts for enforcing cross-border 
mediation settlements.49  
 
So, it will be premature to draw any firm conclusions on the impact of the “Mediation 
Directive” at this stage. 
 
In fact, the Mediation Directive's most visible consequence has been the adoption of 
national provisions, namely in the civil procedure, applicable to internal mediation 
processes in the judicial context. At this point it has achieved a relevant result in terms of 
accessibility and availability of mediation chiefly in Member States where the issues it 
regulates were not contained in national provisions. 
 
However the very scope of the “Mediation Directive” will not be achieved if, in addition to 
its transposition, Member States do not adopt additional measures to enable its full 
enforcement. In fact cross-border family mediation will not develop unless Member States 
establish cooperative mechanisms to enable the use of this amicable settlement dispute 

                                                 
46 See footnote 36 
47 See footnote 36 
48 See footnote 41 – Reunite charges £ 1,500 for 3-hour mediation sessions - £ 750 to be paid by each parent 
49 http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/1060&type=HTML 
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when one of the parties is domiciled or habitually resident in a Member State other than 
that of any other party.50 
 
International family mediators in general live an apparent paradox: on one hand there is 
general acknowledgement of the absolute need and considerable benefits of cross-border 
mediation; on the other hand there is the lack of cases to mediate due to the existing 
obstacles to its development. 
 

                                                 
50 See footnote 17 – Danièle Ganancia – «La Médiation Familiale Internationale – enjeux et perspectives» 
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4. RECOMMENDATIONS 
 
As seen, though family mediation has developed in Europe, its current state is still very 
incipient. The “Mediation Directive” represents a crucial step in order to facilitate the use of 
mediation in cross-border family disputes and an opportunity to open and keep within 
Member States a profitable discussion on the subject in a concerted manner. 
 
However, its mere transposition into national law, due until 21 May 2011, is not sufficient 
to achieve the purpose of making family mediation fully available in case of cross border 
conflicts within EU. 
 
EU Member States must identify and concentrate on the remaining obstacles preventing the 
full use of this amicable and efficient means of solving family disputes and implement 
adequate measures to overcome them. 
 
Hitherto this effort has, at larger extend, been carried on by mediation stakeholders, 
judges, lawyers and “friends of family mediation”51 in general. 
 
In fact, debate as to what measures should be taken to develop cross-border family 
mediation has been a recurring issue in international conferences where experts coming 
from different backgrounds have made concrete proposals and committed to proceed with 
some of them.52 53 
 
For instance, GEMME, a European association of judges for mediation have, since 2007, 
developed a considerable activity in this field, including a proposal of the establishment of 
the “European Mission for International Family Mediation” 54 charged with: 

- Promoting international family mediation within the EU, namely, incentive 
Central Authorities and magistrates to suggest mediation to parties 
systematically; 

- Promoting, at the European level, adequate training on international family 
mediation; 

- Establishing a cross-border family mediators network; 
- Establishing a European Centre for Mediation in order to organise and bi-national 

mediation procedures. 
 
At the national level, Member States should adopt adequate measures allowing and 
stimulating the coordination and cooperation on this field with the participation of the 
judiciary, lawyers and mediation stakeholders.55 Public funding could be necessary 
considering that at this field the costs are significantly higher than in domestic mediation 
due to the resources needed and the costs of the procedure, namely mediation providers’ 
fees. 
 
Cross-border mediation is a specialization and should be taken by cross border specialists.56 
Training standards must be harmonised in order to enable workable co-mediation 
procedures mainly when face-to-face mediation is not recommended or possible.57 When 
                                                 
51 See footnote 18 
52 e.g. the “7th European Conference of Family Law”, Council of Europe, Strasbourg, 16th March 2009 1st 
international conference of judicial mediation 
53 1st international conference of judicial mediation “Mediation, the universal language of conflict resolution”, 
Paris, 16&17 October 2009 
54 See footnotes 17and 51 
55 See footnote 51 
56 See footnote 18 
57 See footnote 36 
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mediators have followed a common training programme, the risks associated with 
misunderstanding of the proceeding in these cases are substantially reduced. Though being 
in different countries, well-trained and experienced co-mediators cannot act as partisans of 
one of the parties. They should in any case be impartial. 
 
A specific Code of Conduct of international mediators is an avoidable requisite. The 
“European Code of Conduct of Mediators” should be extended to international mediation 
“covering confidentiality and its limits, the responsibilities of the mediator and the 
formalisation of mediated agreements.”58 
 
Best practices in international family mediation should be acknowledged, enabling the 
growth, on common ground basis, of this still new practice of solving disputes which 
respects cultures and individual needs and hopefully will contribute to change mentalities in 
respect of conflict solving methods. 

                                                 
58 See footnote 36 



 




