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Abstract
EU rules on fit and proper are a patchwork of high-level principles
and national law. Deep cross-country differences affect both the
assessment process and the criteria used. New Level 1 measures
are required to impose common requirements on knowledge,
experience, good repute, independence and conflicts of interest,
and to unify procedural aspects across Member States.
Meanwhile, the ECB should assign a public score to individual
board members and disclose the motivations behind its fit and
proper assessments.
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EXECUTIVE SUMMARY
Background
EU rules on the fitness and propriety of the management bodies are based on a set of high-level
principles that were conceived before the Banking Union, in a context were supervision was still
predominantly national. As bank oversight becomes increasingly integrated in the euro area, there is a
risk that such rules obstruct suitability assessments, rather than supporting them.
Directive 36/2013 (CRD IV”) requires that board members be of “sufficiently good repute” and possess
“sufficient knowledge, skills and experience to perform their duties”. Enough resources must be
devoted to their training, and the overall composition of the management body must reflect an
adequately broad range of experiences, promoting diversity. Members must commit enough time to
performing their functions.
The CRD IV provisions have been further specified and enhanced the Guidelines issued by the European
Banking Authority (EBA) and the European Securities and Markets Authority (ESMA), introducing a set
of more fine-grained requirements and suggesting to extend fit and proper assessment to certain
senior managers (“key function holders”).
In the Banking Union, the ECB has released its own “Guide to fit and proper assessments”, in an attempt
to promote greater homogeneity across Member States. The guide, however, is not legally binding and
cannot supersede the requirements stemming from national law.

Main findings
Differences across individual jurisdictions are striking and affect both the assessment process and the
criteria used. As concerns the former, some Member States require ex ante decisions while others
provide for ex post evaluations, to be performed after appointees have become members of the
management body. Additionally, national competent authorities serve as the entry point in the
assessment process, leading to differences in the information gathered and to longer response times.
The criteria used are also deeply segmented, meaning that the Single Supervisory Mechanism must
apply different standards for banks headquartered in different Member States. E.g., rules on honesty
and integrity involve significant dissimilarities, making it easier for appointees to challenge the ECB’s
views (above all in countries where the presumption of innocence has constitutional dignity) and
leading the latter to adopt a cautious stance. Additionally, country-specific regulations may provide for
directors representing special constituencies, like trade unions and local authorities, whose
qualifications are dictated by national rules. Some Member States have laws calling for Level 2
regulations that have never been enacted, meaning that the ECB should apply national rules that
simply do not exist.

Policy recommendations
As fit and proper assessments are one of the least harmonised areas in EU bank supervisory law, the
provisions dictated by CRD IV should be revisited, with a view to ensuring a more certain and
homogeneous framework. This could benefit from a two-pronged approach:


a new directive could be used to outline a set of structured requirements (on knowledge,
experience, good repute, independence and conflicts of interest) to be applied consistently
across the EU. This would not change national corporate law, but rather introduce a special
regime for credit institutions and investment firms, overriding Member States’ rules with regard
to specific aspects of fitness and propriety;
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the Capital Requirements Regulation (“CRR”) could be amended to unify procedural aspects
across Member States (e.g., to streamline information flows between the ECB and significant
institutions and to make ex ante assessments the standard rule across the EU), while tasking
the EBA with issuing compulsory standards on more specific issues (like the time limits attached
to the various steps of the evaluation process and the transparency obligations imposed on
supervisors). Such amendments could also be used to extend suitability assessments to “key
function holders”, as recommended by the EBA/ESMA guidelines.

In the meantime, the ECB may want to update its supervisory practices to introduce the following
changes:





a public score, ranging from 1 to 4, could be assigned to suitable board members. This would
put pressure on supervisors to ensure that no high scores are associated with board members
that may pose reputational threats, thereby providing market participants with a reliable signal
about management quality. Furthermore, it would give the ECB an additional tool to express
its reservations on candidates that cannot be legally rejected but do not meet the optimal
criteria, inducing institutions with poor fit and proper profiles to address their suitability issues;
the ECB could disclose the motivations behind its fit and proper assessments, providing a set
of precedents that candidates and institutions may use in their dialogue with supervisors;
“conditional” positive decisions (whereby an appointee is given green light, but requested to
participate in a training programme) could be followed by an interview where the training
results are assessed by the ECB. Currently, no ex post verification takes place, leading to
situations where training programmes may become a mere formality.
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FOREWORD*
A growing body of academic research shows that corporate governance and board suitability can play
a crucial role in improving bank risk-taking and financial stability. Over the last 15 years, bank failures
and misconduct episodes have provided a compelling confirmation that this is true.
EU law on the fitness and propriety of the management bodies is based on a set of high-level principles
that were conceived before the Banking Union, in a context were supervision was still predominantly
national. As bank oversight becomes increasingly integrated in the euro area, there is a risk that such
rules obstruct suitability assessments, rather than supporting them. The chair of the Single Supervisory
Board has recently noted that “this should change”: fully harmonised criteria are needed in order to
properly assess the suitability of board members across the entire euro area, and to ensure a level
playing field (Enria, 2019).
This in-depth analysis presents a review of the current fit and proper regime in the European Union,
including regulations and supervisory practices, with a view to outlining weaknesses and possible
improvements. The remainder of the paper unfolds as follows: §2 reviews some research results on the
positive impact that suitable boards may have on bank performance; §3 presents the key regulations
on fit and proper in the European Union and the euro area; §4 focuses on the day-to-day enactment of
those rules, reviewing the main obstacles and grey areas met by supervisory action; §0 illustrates the
key regulatory gaps and suggests possible avenues to mend them; §6 elaborates on some potential
improvements in the way suitability assessments are issued and disclosed by the ECB. §7 concludes.

MANAGEMENT BODIES AND BANK PERFORMANCE: SOME
FINDINGS FROM ACADEMIC STUDIES
The impact of corporate governance on bank performance is a widely researched topic and has
witnessed a renewed interest after the Great Financial Crisis1. While many studies have focused on
organisational arrangements (use of committees, checks and balances, etc.2 ), several contributions
have looked at the suitability of board directors, in terms of characteristics, individual qualifications and
diversity.
Most studies dwell on the collective suitability of the management body, rather than on individual
characteristics. They provide some “soft” recommendations on how optimise board composition3,
although fit and proper assessments carried out at the individual level may still require “hard”, nonnegotiable rules to prevent clearly unsuitable appointments or to address deficiencies.

Although the views expressed in this paper are only mine, I gratefully acknowledge suggestions and advice from Marcel Magnus (EGOV,
European Parliament), Marco Onado (Bocconi University) and Andrea Sironi (Bocconi University).
*

1

A comprehensive survey on bank governance and performance can be found in (Fernandes et al., 2018).

For example, (Aebi et al., 2012) have studied how bank performance during the Great Financial Crisis was affected by risk managementrelated issues, finding that banks experienced better stock returns in 2007-2008 and better returns on equity (ROE) when the bank’s chief risk
officer reported directly to the board of directors, rather than to the chief executive officer (CEO).
2

However, it is worth recalling that – while board characteristics and bank performance may indeed be correlated – the direction of the causal
link between the two is often unclear. E.g., it could be that having a higher number of female directors on the board improves management,
but also that better-managed banks tend to be more inclusive toward women; additionally, both factors could be caused by a third variable
(e.g., by the type of shareholders controlling the bank).
3
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(Fernandes et al., 2017) analyse a sample of 72 publicly listed European banks. Their results show that
better-performing banks have more banking experts serving as supervisory directors4. Additionally,
they find that gender and age diversity improved performance during the crisis. However, over the
same period banks with more independent and busy boards experienced worse stock returns.
A negative relationship between independent directors and bank performance is not unusual in
empirical studies, nor entirely counterintuitive. In fact, their presence is associated with both
favourable and unfavourable effects. On one hand, they can bring valuable experience to the board,
provide a different perspective and challenge the views of top executives, preventing “group
thinking” and playing a valuable advisory role. On the other hand, however, their effectiveness is
limited by the fact that they have access to less information compared to insiders: this can put
them at a substantial disadvantage in industries, like the banking sector, where substantial
information asymmetries exist on the true value of assets and liabilities.

Additionally, management bodies with a high share of independent directors are often “busy
boards”, meaning that each board member has, on average, a high number of directorships in
external companies, which may lead to lower time commitment. It should be noted, however, that
“busy” outside directors may have greater expertise and connections, thus improving the quality of
decision making.
Given the above, it is hardly surprising that empirical results on the relationship between board
independence and bank performance are mixed5, with different authors finding both a negative
and a positive relationship, as well an inverted U-shaped relationship6 suggesting that there might
exist some “optimal” amount of board independence7. The degree of financial expertise of
independent directors may also have ambiguous effects on performance: looking at U.S. banks,
(Minton et al., 2014) find that higher expertise is (weakly) associated with better performance before
the Great Financial Crisis, but strongly related to lower performance in 2007-2008. This suggests that
independent directors with higher financial expertise may have supported increased risk taking in the
run-up to the crisis, maximising shareholder value on an ex ante basis, but making banks more
vulnerable when risks surged.
Diversity is generally found to exert a positive effect on bank performance. (Arnaboldi et al., 2020)
analyse 84 EU-based listed banks in 2007-2014 and document that reforms increasing board diversity
triggered higher (although more volatile) bank stock returns in the 3 years after their enactment. While
the positive effect depends on several country-specific characteristics, it is consistently stronger for
banks that start from a less heterogeneous board. Focusing on gender diversity, (Del Prete and Stefani,
2015) investigate banks in Italy (one of the EU countries where women were least represented in bank
boardrooms) in 1995-2010; their econometric tests show that increased gender quotas may have a
positive impact on credit quality and, to a lesser extent, on profitability. (García-Meca et al., 2015) study
According to (von Meyerinck et al., 2012), who study 688 appointments for US listed companies in 2005-2010 (including, but not limited to,
banks), stockmarket returns are comparatively better after an experienced directors is nominated (and comparatively worse after an
experienced director dies).
4

5

See again (Fernandes et al., 2018).

See (Andres and Vallelado, 2008), who analyse 68 banks from in 1996-2005 and find a similar reverse U-shaped relationship also between
performance and board size (suggesting that management bodies should be large enough to host different profiles and perspectives, but
not so large as to discourage a fruitful interaction).
6

Some authors (see e.g. Adams and Mehran, 2012; Fernandes and Fich, 2009; Staikouras et al., 2007) also find a statistically insignificant
relationship between board independence and bank performance, making it hard to draw strong policy implications from this branch of
research.
7
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159 banks from US, Canada and six European countries in 2004–2010; they find that gender diversity
increases bank performance, while national diversity has a negative effect. They also show that board
diversity has a greater influence on performance in stronger regulatory and investor-protection
contexts.
The need for greater diversity is indirectly reinforced by studies who find that certain board
characteristics may affect risk taking. E.g., (Berger et al., 2014), based on a wide dataset of German bank
executives, show that portfolio risk increases for younger boards and decreases with the share of
directors holding Ph.D. degrees. This suggests that greater risk awareness can be achieved by pooling
different backgrounds and sensitivities.
Overall, academic results show that ensuring an appropriate composition of bank boards may
represent a powerful lever to increase profitability, control risks and improve stability. Accordingly,
controls on the suitability of management bodies have a place in the current regulatory and
supervisory framework, and improvements in the rules promoting fit and proper directors may further
support the risk-adjusted performance of European banks.

KEY RULES ON FIT AND PROPER IN THE BANKING UNION
Figure 1 depicts the overall architecture of suitability-related regulations in the Banking Union. The
starting point is Directive 36/2013 of the European Parliament and of the Council (“Capital
Requirements Directive IV”, or “CRD IV”8), which sets out requirements for the members of the
management body9 of EU credit institutions and investment firms. According to Article 91, they must
be of “sufficiently good repute” and possess “sufficient knowledge, skills and experience to perform
their duties”.

8

See https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013L0036&from=IT#d1e963-338-1.

All CRD IV provisions use the general term “management body” to encompass all possible forms of governance adopted by EU institutions
(including, e.g., supervisory boards). For the sake of brevity, in the remainder of this paper we use the terms “board” and “board members” as
synonyms for “management body” and “members of the management body”.
9
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Figure 1: suitability -related rules in the Banking Union

Concerning the first condition, the CRD IV stipulates an individual obligation to “act with honesty,
integrity and independence of mind”; additionally, board members must effectively assess, challenge
and oversee the decisions of the senior management.
Regarding the second requirement, Article 91 mandates board members to possess “adequate
collective knowledge, skills and experience to be able to understand the institution's activities,
including the main risks”. Sufficient human and financial resources must be devoted to the induction
and training of board members. The overall composition of the management body must reflect “an
adequately broad range of experiences”; hence, members must be recruited on the basis of a broad set
of qualities and competences, in order to promote diversity in the management body.
Furthermore, board members must commit enough time to performing their functions; to this aim, the
CRD IV dictates a maximum limit for the number of directorships that may be held by the same
individual in different profit-oriented companies10.
Article 67 mandates Member States to ensure that administrative measures (including “cease and
desist” orders, administrative penalties and the withdrawal of the banking license) be applied when an
institution allows one or more persons not complying with Article 91 to become or remain a member
of the management body. However, no clear indication is given on the minimum sanctions to be
associated with specific behaviours.
In 2019, Directive 2019/878 of the European Parliament and the Council (“CRD V”) has updated the
provisions laid out in Article 91. The primary responsibility for fit-and-proper assessments lies now with
the institutions themselves, although competent authorities have the power to verify that board

The number of directorships which can be held by a member of the management body of a significant institution is limited to one executive
directorship and two non-executive directorships, or four non-executive directorships. There are, however, exceptions to this rule:
directorships in organisations which do not pursue predominantly commercial objectives do not count and certain multiple directorships (i.e.
within the same group) count as a single directorship (“privileged counting”)’.
10
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members meet the suitability criteria, and to remove them if appropriate. Such a verification must be
repeated whenever there is a risk that a bank is linked to money laundering or terrorist financing.
The CRD IV provisions have been further specified and enriched in 2017 by the EBA’s “Guidelines on
the assessment of the suitability of members of the management body and key function holders”,
issued jointly with the European Securities and Markets Authority (ESMA)11.
These joint guidelines specify the notions of “sufficient time commitment”, “adequate individual and
collective knowledge, skills and experience”, “honesty, integrity and independence of mind”,
“adequate human and financial resources for induction and training” and “diversity”.
As far as “sufficient knowledge, skills and experience” are concerned, the guidelines request that they
be assessed on an individual basis, taking into account the capabilities required by the specific position
concerned. The evaluation of reputation, honesty and integrity should consider the existence of
convictions or ongoing prosecutions, as well as any other measures issued by regulatory and
professional bodies for non-compliance with banking- or financial sector-related rules; however,
competent authorities should respect the presumption of innocence principle applicable to criminal
proceedings.
All assessments should be reviewed periodically or whenever new circumstances arise, which may
affect a board member’s suitability. Evaluations should be performed before an appointment becomes
effective (in which case, the whole process should not take more than four months, unless additional
information is needed); exceptions are acceptable if duly justified (e.g., when board members are
chosen by the shareholders’ meeting, or need to be replaced unexpectedly).
The EBA/ESMA guidelines also require credit institutions and investment firms to run suitability checks
on “all key function holders that have a significant influence over the direction of the institution”.
Furthermore, when supervising significant institutions12, competent authorities are encouraged to
assess fitness and propriety not only for board members, but also for the heads of internal control
functions (risk management, compliance and internal audit) and for the chief financial officer (CFO),
even if the latter are not members of the management body.
In the euro area, Article 4 of Council Regulation (EU) No 1024/2013 (“the Single Supervisory Mechanism
Regulation” or “SSM Regulation”13) provides the ECB (in its capacity as bank supervision authority) with
an exclusive competence to ensure compliance with the rules regarding the existence of “robust
governance arrangements” at credit institutions, including fit and proper requirements14. Regulation
468/2014 of the ECB (“the SSM Framework Regulation”) requires significant banks to report any
appointments or renewals to their national supervisor; the latter must then notify the ECB without
undue delay. The same notification duties apply whenever new facts arise, which may affect past

Similar to the EBA, the ESMA was tasked with issuing a set of guidelines on suitability by Directive 2014/65 of the European Parliament and
of the Council (the “Markets in Financial Instruments Directive”, or “MiFID II”). Prior to these joint document, the EBA had issued a previous
set of guidelines in 2012, under Article 11.1 of Directive 2006/48/EC (also known as the 2006 “recast” of Directive 2000/12, the “Banking
Directive”).
11

In the context of the EBA/ESMA guidelines, this includes global systemically important institutions (G-SIIs’) and other systemically important
institutions (O-SIIs’) as referred to in Article 131 of the CRD IV, as well as further institutions determined by competent authorities or national
laws.
12

13

See https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013R1024&from=EN#d1e1398-63-1.

The ECB only takes decisions on appointments in significant credit institutions, except where appointments are part of licensing or
qualifying holding procedures (in which case, a decision by the ECB is required also for less significant institutions).
14
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suitability assessments15. The ECB must evaluate fitness and propriety using the powers provided for
by EU and national laws, meaning that its faculties and duties depend on the Member State where
significant institutions are headquartered.
Against this background, the ECB has released a “Guide to fit and proper assessments” outlining its
supervisory policies, processes and criteria (see Figure 2). While enhancing transparency on the ECB’s
practices and helping promote a more homogeneous implementation across the Banking Union, the
guide is not a legally binding document, does not introduce any new rules and cannot supersede the
legal requirements stemming from national law.

Figure 2: the suitability assessment process for significant banks

The ECB guide outlines the information that must be provided by banks on the persons that are about
to be, or have been, appointed as board members (“the appointees”), possibly by means of a standard
template16. It also provides that all board members possess a basic theoretical experience concerning
banking and financial markets, regulation, strategic planning, risk management, accounting, auditing,
as well as the ability to understand financial information and assess the effectiveness of an institution’s
governance and controls. For less complex positions, however, appointees lacking such qualifications
can obtain them at a later stage, through specific training. Practical experience is also required,
especially for top jobs. Appointees without a strong theoretical background and a multi-year
experience in senior managerial positions may still be considered, e.g., if they commit to an appropriate

The ECB may also update its assessment whenever it becomes aware of such new facts, without waiting for the national competent
authority’s notification.
15

The standard template, however, may not be endorsed by national competent authorities, which act as the entry point for suitability-related
information.
16
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training plan and/or provide a significant contribution to the board’s collective suitability by filling
competence gaps. In any case, a short written statement is required on how the appointee will improve
the management body’s diversity.
In line with the EBA/ESMA guidelines, the appointee’s reputation, honesty and integrity are mostly
evaluated on the basis of past sanctions/convictions and ongoing prosecutions. Even after an acquittal
- e.g. for procedural reasons - the facts mentioned in a ruling may still lead to a negative assessment17.
New legal proceedings regarding current board members must be timely notified to the ECB. Conflicts
of interests may not prevent an appointee from getting supervisory approval, provided that an
institution shows how they will be managed and mitigated (e.g. through a cooling-off period or the
prohibition to participate in specific decisions). Following on the provisions of CRD IV, the ECB guide
also sets out specific criteria for assessing the adequacy of a board member’s time commitment, taking
into account the positions held in other profit-oriented entities.
The assessment process may involve interviews, especially for chief executive officers and chairpersons,
or whenever specific concerns need to be addressed. In case a positive decision is taken, it may involve
obligations, conditions or recommendations:


conditions are measures regarding the appointee (e.g., a specific training programme, a
probationary period in a junior position, the divestiture of other directorships) that are
necessary for the ECB to reach a favourable conclusion. The bank concerned must timely report
on their fulfilment, failing which the positive decision becomes invalid18;



obligations are measures affecting the supervised entity (e.g. reporting on pending legal
proceedings, improving policies on conflicts of interest, filling competence gaps to improve
the board’s collective suitability). They are compulsory in nature, but failing to address them
does not affect an appointee’s suitability;



recommendations are non-binding expectations stated in the fit and proper decision in order
to encourage best practices and desirable improvements.

In case a decision affects the rights of the appointee or the supervised entity, the interested parties
have a right to access the ECB file and to be heard.

CHALLENGES IN THE ENFORCEMENT OF FIT-AND-PROPER
RULES
As noted above, fit and proper assessments in the EU are governed by a combination of high-level
principles and national rules. This may make it difficult to ensure a level playing field and undermine
the ECB’s ability to effectively supervise this crucial area. Significant differences exist both in the
assessment process and in the criteria used19.

In practice, however, the ECB may refrain from blocking the appointment, to avoid a legal clash with general principles such as the
presumption of innocence and the freedom to conduct a business.
17

In case the appointment is already effective, the ECB (under Article 16.2 of the SSM Regulation) has the power to remove board members
of significant institutions who do not fulfil the requirements set out in EU law and in the national legislation transposing EU directives or
exercising those options. The ECB may issue instructions to national authorities requiring them to make use of their powers in accordance
with national law, when those powers are not directly conferred to the ECB. Following such instructions, national authorities must report to
the ECB about the exercise of their powers.
18

19

As noted by (European Central Bank, 2018), “legislative differences affect both procedural and substantive aspects”.
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As far as the former is concerned, it should be noted that some Member States require ex ante decisions
– meaning that evaluations musts be carried out before an appointment is effective – while others
provide for ex post evaluations, to be performed after appointees have become members of the
management body20. The difference is not only procedural, but also has wide-ranging consequences
for the quality and timeliness of fit and proper decisions.
In fact, under an ex post regime, supervised institutions and national authorities may prove slower in
gathering the required documentation; indeed, anecdotal evidence suggests that delays in
information gathering may be used to affect the outcome of the assessment process, allowing
relatively unexperienced directors to develop a multi-month tenure in their new position or enabling
new board members to reduce or restructure the loans received from the bank in question.
Furthermore, competent authorities may find it more problematic, from a reputational viewpoint, to
issue a negative assessment for appointees who have already taken up a directorship.
It should also be noted that, although the ECB has developed a standardised form to ensure that all
relevant information be provided, some national competent authorities (serving as entry point in the
assessment process, as shown in Figure 2) have adopted their own versions, or do not use standard
templates at all. The fact that information is channelled through national authorities may also increase
response times and make it harder to identify who is ultimately responsible for the final decision (as
the ECB performs its evaluations on the basis of an information package whose contents may be
significantly affected by national supervisors).
In terms of criteria, deep segmentations exist, e.g., across country-specific definitions of conflicts of
interest; as the principles stated in the ECB guide may not override national law, the Single Supervisory
Mechanism must apply different standards for banks headquartered in different Member States. The
same occurs for independent directors, with some countries requesting them (and imposing minimum
requisites) and some others where no specific conditions exist21.
Rules on honesty and integrity also involve significant dissimilarities, as the same behaviour may
constitute a criminal offence or an administrative irregularity in different jurisdictions; such differences
blur the regulatory landscape, making it easier for appointees to challenge the ECB’s views (above all
in countries where the presumption of innocence has constitutional dignity). The latter may then
choose to adopt a more cautious stance, to prevent its decisions from being reversed in court. This sort
of legal challenges may prove especially complex in the case of sitting board members (being renewed
or re-evaluated in light of new circumstances), as the latter can use corporate resources to obtain legal
opinions and assistance.
Further constraints on the possibility to guarantee a level playing field arise from country-specific
regulations concerning directors who represent special constituencies; this is the case of trade unionappointed members22 and representatives of local authorities, whose characteristics may be dictated
by national law, making it harder for the ECB to impose further requirements. Additional uncertainties

According to (Nouy, 2018a), only half of all national supervisors perform ex-ante suitability assessments. Additionally, deadlines for final
decisions vary significantly across countries, ranging from 30 days to no deadline at all. The possibility of suspending/interrupting the
assessment process is also regulated by national law (European Central Bank, 2018). According to (Brescia Morra et al., 2017), “in France, Italy,
Germany, Austria and Greece, an ex post assessment seems to be accepted” and such a practice “may be considered at variance with the CRD
IV which makes supervisory agreement on the suitability of directors an authorisation requirement”.
20

21

In Germany, e.g., there is no legal duty to have independent board members (Lautenschläger, 2018).

Concerning trade union representatives, it should be noted that Article 91 of CRD IV states that suitability requirements must be applied
“without prejudice to provisions on the representation of employees in the management body as provided for by national law”.
22
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arise when Member States’ law calls for Level 2 regulations to be issued to specify suitability
requirements, but such delegated acts are incomplete or missing: this leads to “Catch 22” situations23,
where the ECB should apply national rules that simply do not exist24.
Another area where supervisory action can prove complex is the assessment of collective suitability.
On one hand, as noted above, individuals lacking adequate knowledge in banking and finance may still
be deemed suitable, sometimes subject to additional training, if they provide the board with additional
skills (e.g. in information technology); on the other hand, when this kind of flexibility is used multiple
times for the same institution, it may result in a board that is overall ill-equipped to address typical
banking matters, hence collective unsuitable. Further uncertainties may arise in situations where an
appointee is well-qualified, integer and independent, but does not fill a specific competence gap that
supervisors want to be addressed: it is unclear whether his/her application should be turned down or,
rather, other less suitable board members should be asked to step down to make place for another
candidate with the required skills25.

REGULATORY GAPS
As noted above, EU-wide rules regarding the suitability of the management body were not included in
a regulation (which would have been immediately effective in all Member States), but rather in a
directive whose provisions must be implemented by national laws.
Such rules only aim at providing a minimum harmonisation framework, are very general in nature and
leave room for different implementations and practices by individual Member States. Furthermore,
they do not dictate a common basis for the assessment process to be followed by institutions and
supervisory authorities (including, e.g., provisions on the various steps and deadlines of the evaluation
procedure). Even rules delegated to the EBA by CRD IV were not conceived as (binding) technical
standards (Level 2 acts), but only as guidelines that national authorities may choose to ignore, based
on a “comply-or-explain” principle (Level 3)26.
Such an approach was deemed necessary in order to address a traditionally sensitive issue with an
adequate degree of flexibility. In fact, local corporate laws and governance frameworks may pose
specific constraints on fit-and-proper assessments. E.g., the management bodies of many European
institutions include representatives of local authorities and trade unions who get selected in

In Joseph Heller’s novel, Catch 22 is a rule imposed on US soldiers in World War II, whereby “any pilot requesting mental evaluation for
insanity demonstrates his own sanity in creating the request and thus cannot be declared insane”. Catch 22 situations are circumstances from
which there is no escape because of mutually conflicting conditions.
23

Italy provides an interesting example: since 2015, Article 26 of the banking law, transposing CRD IV provisions, mandates the Treasury to
issue a decree defining fit and proper requisites. A draft for consultation was issued in August 2017. Under a new Treasury Secretary appointed
in the second half of 2019, the emanation of the decree is now said to be imminent, but no official act has still been enacted.
24

Furthermore, it is unclear how collective suitability should be preserved when a board member fails to appropriately fulfil a task (e.g.
oversight of the anti-money laundering procedures) for which he is individually responsible: removing him/her might seem appropriate at
first sight, but could deprive the board of a highly-skilled member while less qualified directors are retained, thereby harming collective
suitability.
25

The table reported on the EBA website (https://eba.europa.eu/sites/default/documents/files/document_library//EBA%20GL%202017
%2012-CT%20-%20%28updated%29%20-%20GLs%20Consolidated%20Joint%20ESMA%20EBA%20on%20assessment%20of%20the%20
suitability%20of%20members%20of%20the%20managment%20body.pdf) shows that several competent authorities do not intend to
comply entirely with its Guidelines, either because the latter are not fully compatible with national laws (e.g. in Belgium or Spain) or because
they include requirements (like those on the suitability of the key function holders) that go beyond the rules dictated by CRD IV (as noted,
among others, by the German Financial Supervisory Authority, Bafin),
26
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accordance with country-level regulations; hence, a directive was seen as the most appropriate tool to
avoid interfering with well-established national practices27.
Overall, suitability assessments are one of the least harmonised areas in bank supervisory law.
Accordingly, there is a widespread consensus that the approach followed in 2013 (when bank
supervision was still a purely national task28) could usefully be revisited29, with a view to ensuring a
more certain and homogeneous framework for fit-and-proper assessments.
Such an effort may be pursued through a two-pronged approach.
On one hand, a new directive could be used to outline a set of common criteria (on knowledge,
experience, good repute, independence and conflicts of interest) to be applied consistently across the
EU. Such common principles would not change national corporate law, but rather introduce a special
regime for credit institutions and investment firms, overriding Member States’ rules with regard to
some specific aspects of fitness and propriety. A directive would grant national lawmakers with the
flexibility required to implant these special rules into Member States’ legislation, also in light of countryspecific constraints; nevertheless, it should go beyond high-level principles and introduce more
structured requirements in order to promote a level playing field across institutions based in different
countries.
On the other hand, European lawmakers could choose to amend the Capital Requirements Regulation
(“CRR”30) to uniformly address procedural aspects. This could be used, e.g., to streamline information
flows between the ECB and significant institutions and to make ex ante assessments the new
standard31, while tasking the EBA with issuing compulsory standards on further aspects. The latter
could cover the time limits attached to the various steps of the evaluation process, the right for all
interested parties to access relevant information and to be heard, the obligations imposed upon
supervisors in terms of transparency (e.g. by requiring them to publicly explain negative decisions,
setting precedents that would become binding for future evaluations) and a set of uniform criteria to
address the uncertainties surrounding the assessment of collective suitability. A regulation could also
address the issue of whether “key function holders” should also be included in suitability assessments,
as indicated by the EBA/ESMA guidelines32.

SCOPE FOR IMPROVEMENT IN ECB PRACTICES
While a legislative intervention to enhance and reinforce suitability-related rules is needed, it clearly
represents a medium-term target that requires time to be achieved. In the meantime, the ECB may

Furthermore, a set of overly detailed requirements could have proved incompatible with the professional qualifications held by a large layer
of sitting board members; such concerns may have prompted the banking industry to push for less prescriptive standards.
27

28

(Nouy, 2018b).

29

See e.g. (European Commission, 2019).

Regulation 575/2013 of the European Parliament and the Council. See https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=
CELEX:32013R0575&from=it#d1e1253-1-1.
30

As noted by (Nouy, 2018a), ex post assessment create a risk that banks are managed by unsuitable managers, and might lead to situations
where members of the management body would subsequently have to be removed, causing procedural uncertainties and damaging the
reputation of the banks involved. One may, e.g., mention the case of a Deutsche Bank supervisory board’s member who was requested to
leave his position in late 2018 because he held a directorship in a competing asset management firm (Storbeck and Morris, 2019).
31

32 (European Commission, 2019) suggests to “reflect on the need” to expand fit and proper assessment to include “some key function holders”.

On the other hand, CRD V has recently amended article 23 of CRD IV to exclude senior management from the suitability assessments that
supervisors must perform on proposed acquirers of credit institutions.
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want to recalibrate some of its supervisory practices, as a way to reinforce effectiveness and
accountability.
According to its latest annual report on supervisory activities, in 2018 the ECB has been notified by
national authorities with 2,026 fit and proper procedures33 (leading to 1,006 assessments34), involving
supervisory board members (two thirds of the total), executive board members and key function
holders. While many of these decisions were delegated to senior management, a significant portion
triggered the involvement of the Supervisory Board and and/or the Governing Council. In around onethird of the fit and proper procedures closed in 2018, a more detailed assessment had to be conducted.
The ECB’s monitoring of fit and proper, while being primarily based on the action of its joint supervisory
teams, also benefited from about 20 alleged breaches reported through its whistleblowing platform.
A significant portion of the positive assessments have involved conditions, obligations or
recommendations (for example, regarding the experience and time commitment of board members35).
Still, no quantitative information is provided by the ECB regarding the frequency of different outcomes
(including negative ones). It should be noted, however, that any official statistics on these aspects
would convey a biased picture, as appointees often choose to withdraw their application rather than
having it rejected, to minimise reputational damage.
Against this backdrop, three possible improvements could be considered.
First, the ECB may choose to assign a score to positive assessments, ranging e.g. from 1 (excellent) to 4
(sufficient), and to make that score public whenever appointees are (re)evaluated36; ancillary
provisions, such as conditions or obligations, may also be disclosed. Such scores could be updated, e.g.,
following administrative sanctions or a significant change in SREP results, not unlikely a driver license
point system. While marking a break from current practices, such a measure would achieve two
beneficial effects. On one hand, it would put pressure on the supervisor to ensure that no high scores
are associated with board members that may pose reputational threats, thereby providing market
participants with a reliable signal about management quality. On the other hand, it would give the ECB
an additional tool to express its reservations on those applications that cannot be rejected – due to
specificities, uncertainties or loopholes in national law – but do not fully meet the criteria that should
ideally be applied across the Banking Union; in turn, this would help discipline institutions with poor fit
and proper profiles, providing further incentives for them to address suitability issues.
Secondly, the ECB may decide to make its motivations public whenever it issues a decision (although
keeping the appointee’s name confidential in case of negative outcomes). This would reinforce the
homogeneous application of suitability criteria across banks, providing a set of precedents that
candidates and institutions may use in their dialogue with supervisors. Similar to rating agencies, the
The number of procedures experienced a 10% decrease compared to 2017, which could be explained by a greater stability of bank boards
(leading to less new mandates) and with the lasting impact of changes in French law which ceased to require fit and proper assessments for
the reappointment of supervisory board members.
33

Some decisions cover more than one authorisation procedure (e.g. fit and proper assessments of several board members of the same
institution).
34

In 2018, about 20% of the assessments regarding non-executive directors involved conditions, obligations or recommendations regarding
time commitment (European Central Bank, 2019). This is unsurprising, given that this area still appears to suffer from some anomalies. E.g.,
average time commitment is slightly lower for members of audit and risk committees, although they are tasked with complex and sensitive
matters; furthermore, the time commitment of non-executive directors in top entities is lower for complex business models (like universal
banks or corporate/wholesale lenders) than for relatively simpler institutions (retail lenders).
35

To circumvent any data protection issues, the ECB may choose to issue one overall score for each institution, based on a weighted average
of the scores assigned to individual members (with chairpersons and CEOs being given a higher weight).
36
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supervisor may also want to inform the public when applications are withdrawn (as this is frequently
associated, like for credit ratings, with the desire to avoid negative developments), possibly specifying
whether the ECB had expressed concerns on the applicant.
Finally, steps could be taken to improve the follow-up of “conditional” positive decisions, especially of
those where the appointee is requested to participate in an ad hoc education programme. Currently,
such decisions do not involve any ex post verification of the outcome, in terms of notions actually
transferred to, and retained by, the participant. This may lead to situations where training becomes a
mere formality and does not materially increase the board member’s knowledge.
As noted above, the ECB is entitled to schedule interviews with appointees: in the case of conditional
decisions, such interviews could be scheduled after the required training has taken place, to provide
some feedback on the results achieved37. In fact, unless the actual benefits of training are somehow
ascertained, conditional approvals risk to be seen as a mere fig leaf to help justify the endorsement of
appointees who lack adequate professional qualifications.

KEY TAKEWAYS AND FINAL REMARKS
As noted by Mr. Andrea Enria, chair of the Single Supervisory Board, the problems observed in the
banking industry “all started with someone taking a bad decision” (Enria, 2019). Since the inception of
the SSM, a large number of banks have improved significantly in terms of capital ratios and nonperforming assets. However, “governance remains a risk area of particular supervisory concern due to
deteriorating scores driven by limited effectiveness of management bodies” (European Central Bank,
2020).
Differences across national rules are irrational and contrary to the level playing field principle. While
generating uncertainty and making supervision more complex, they also may lead to downward
competition across jurisdictions and prevent large banking groups from reaping the synergies
expected from cross-border acquisitions.
Closer integration is needed and can be achieved through a legislative agenda that carves out a special
regime for institutions within national corporate laws, with a view to clarifying and aligning minimum
criteria on skills, reputation and independence. EU rules should also make supervisory practices more
effective and homogeneous across Member States, e.g., by removing ex-post assessments and
ensuring that a full application file is provided by all institutions and timely assessed by competent
authorities.
However, a new legal framework supporting stronger oversight should not lead to the risk that
supervisory action is seen as arbitrary or unaccountable. To fend off such concerns, the ECB should
commit to a more transparent approach to using its suitability-related powers, disclosing its
reservations on sub-optimal applicants and its motivations for negative decisions. By assigning a score
to “good apples” and explaining why some “bad apples” have to be discarded, the single supervisor
would bravely put its reputation at stake in case of wrong decisions and provide market participants
with a formidable new tool to make informed choices.

Given that positive decisions conditional to training are rather frequent, ex-post interviews may translate into a significant operational
burden for the ECB. To ensure that such a task can be discharged effectively, additional manpower should be allocated to it; furthermore,
interviews may be scheduled randomly on a subset of the applicants who received extra training.
37
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EU rules on fit and proper are a patchwork of high-level principles and national law. Deep crosscountry differences affect both the assessment process and the criteria used. New Level 1 measures
are required to impose common requirements on knowledge, experience, good repute,
independence and conflicts of interest, and to unify procedural aspects across Member States.
Meanwhile, the ECB should assign a public score to individual board members and disclose the
motivations behind its fit and proper assessments.
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