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1. INTRODUCTION1 
The European Union, the United States, and Germany are characterised by what political scientists 
call strong bicameralism. These systems feature two legislative bodies (houses or chambers) of 
relative equality of standing and lack of political congruence, owing to their dissimilar political 
composition. In all three systems, laws cannot be passed unless they are approved by both 
chambers in identical form. Strong bicameralism invites discord between the chambers while 
making it necessary for them to accommodate their differences to exert power. These tensions make 
negotiations between the chambers (inter-cameral negotiations) an integral feature of legislative 
politics.  

Beyond these similarities, the three political systems display important differences in the specific 
legislative procedures and the composition of the chambers. In addition, they are embedded in very 
different political contexts. One basic contextual difference is that the European Union, unlike the 
United States and Germany, is not a state; and that EU Member States have retained more power 
than the US States and the German Länder.  

With this comparison, we hope to contribute to a broader and ongoing reflection about what is 
unique and not so unique about the EU, and what insights can be learned from other political 
systems. The United States and Germany were indeed a source of inspiration for drawing up the 
legislative procedure of the EU. We proceed case by case, starting briefly with the EU before turning 
our attention to the United States and Germany.2 For each case, we outline (1) the basic law-making 
institutions, (2) the process of inter-cameral conflict resolution, and (3),the political and public 
pressures for change.  

2. CASE 1: THE EUROPEAN UNION 

2.1. The EU's legislative procedures and the role of trilogues  
The EU's political system features a variety of legislative procedures in which the European 
Parliament and the Council of the European Union (from here on simply referred to as Council) 
function as two legislative chambers.  

The most common of these is the Ordinary Legislative Procedure (OLP), formerly known as 
co-decision. Under this procedure (Article 294 TFEU), the explicit approval of both the EP and the 
Council are required, and both are able to introduce changes to the Commission's legislative 
proposal. Agreement between the institutions must be found within three legislative readings, of 
which only the first reading does not come with formal time limits. The European Parliament decides 
by simple majority in first reading and by absolute majority in second and third reading; the Council 
always decides by qualified majority. In the formal procedure, direct interaction between the EP and 
the Council is only foreseen in third reading in which a conciliation committee attempts to negotiate 
a set of joint EP and Council amendments, under a strict deadline. The conciliation committee is a 

                                                             
1 Part of this report, in particular the analysis of the US case, draws on comparative-historical research carried out by 

Christilla Roederer-Rynning in the context of her research monograph entitled 'Passage to Bicameralism: Probing 
Europe's Legislative Power', manuscript in preparation. Christilla Roederer-Rynning acknowledges support by the 
Carlsberg Foundation (monograph grant # CF20-0136). 

2 Corbett, Jacobs, and Shackleton, The European Parliament; Rasmussen, "Delegation and Political Influence: 
Conference Committees in the European Union and the USA." 

https://www.carlsbergfondet.dk/en/Forskningsaktiviteter/Bevillingsstatistik/Bevillingsoversigt/CF20_0136_Christilla-Roederer_Rynning
https://www.carlsbergfondet.dk/en/Forskningsaktiviteter/Bevillingsstatistik/Bevillingsoversigt/CF20_0136_Christilla-Roederer_Rynning
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hybrid version of the US Conference committee and the German model for conciliations.3 It was 
introduced in the Treaty of Maastricht in 1993. However, soon after the entry into force of the Treaty, 
the EU institutions turned to so-called trilogue negotiations to solve their legislative differences in 
the margins of the third reading. Rapidly, trilogues grew to become the practical method of 
bicameral management not only in third, but increasingly in second and first reading. Today, the 
vast majority of EU laws are adopted in first readings through means of trilogue negotiations4. 

Besides the OLP, special legislative procedures exist which will not be described here in detail. These 
special procedures have in common that the Council adopts legislative acts alone, and the European 
Parliament is either only consulted or it has to give its consent but in this latter case it cannot 
introduce amendments. In these cases the Council has the upper hand in legislative negotiations. 
Conflict resolution through trilogues is virtually non-existent in such cases, unless a file is part of a 
legislative package consisting in part of OLP-files. 

2.2. Trilogue negotiations 
Trilogues are in camera negotiations between representatives of the European Parliament, the 
Council, and the Commission with a view to reaching legislative compromises. These inter-
institutional negotiations have grown increasingly important in the European Union following the 
entry into force of the Amsterdam Treaty, which allowed the institutions to agree on co-decision 
legislation already in first reading. The share of first reading agreements has gradually risen, to the 
extent that third readings have now de facto become obsolete and second readings exceptional. 
First reading agreements are only possible when the Council formally agrees to the EP's position. In 
practice, representatives of the Council and the EP negotiate a set of joint amendments in trilogue 
meetings (also attended by the Commission), which are then formally tabled and adopted by the 
EP.  

First reading agreements speed up the legislative process significantly. They have also raised 
concerns about the quality of the legislation as well as its transparency and accountability.5 
Quantitative assessments show that the number of words introduced during inter-institutional 
negotiations overall remains rather limited.6  

Trilogues are mostly associated with the OLP, although occasionally files subject to a special 
legislative procedure are also routed via trilogues – particularly when they are part of a legislative 
package which also includes OLP files.  

Trilogues have become increasingly institutionalised in the last decade, with the last procedural 
change in the European Parliament taking place in 2017.7 The process actually starts in the EP's lead 
committee, as this committee prepares an EP negotiating position to open negotiations with the 
Council, taking account of the opinions of associated committees. As EP committee meetings are 
held in public they are a very valuable source of information for both the Commission and the 
Council, which attend and follow the EP deliberations attentively. Going into trilogue negotiations 

                                                             
3 Corbett, Jacobs, and Shackleton, The European Parliament; Rasmussen, "Delegation and Political Influence: 

Conference Committees in the European Union and the USA." 
4 Brandsma et al. "Inside the black box of trilogues: introduction to the theme issue", January 2022. 
5 de Ruiter and Neuhold, "Why Is Fast Track the Way to Go? Justifications for Early Agreement in the Co-Decision 

Procedure and Their Effects." 
6 Laloux and Delreux, "The Origins of EU Legislation: Agenda-Setting, Intra-Institutional Decision-Making or 

Interinstitutional Negotiations?" 
7 Greenwood and Roederer-Rynning, "Taming Trilogues: The EU's Law-Making Process in a Comparative Perspective." 
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requires mandates from both the European Parliament and the Council. In the EP, the mandating 
process has been formalised several times since 2012, most recently to allow the plenary to refer the 
file back to the lead committee if it deems it necessary (Rule 71).  

The trilogue meetings are scheduled as soon as mandates are agreed in the EP and the Council. 
Trilogue negotiations include meetings at political and at technical levels. Technical meetings clear 
the ground for political agreements and specify details on matters of low political content, even 
though in practice, it might be difficult to draw clear boundaries between 'technical' and 'political' 
matters. The EP committee secretariat opens bilateral discussions with the Council secretariat. 
Together, they lead discussions in technical meetings, which feature technical staff from the 
European Parliament, the Council, and the Commission. In political trilogues, the Council's General 
Secretariat attends and assists the Presidency, which at the early stage usually means the Chair of 
the Council working group, and at a later stage the Chair of the Committee of Permanent 
Representatives (Coreper) and occasionally also ministers.8 From the EP, attendees may include the 
Committee Chair (who chairs the trilogue meeting), the Rapporteur, and the Shadow Rapporteurs, 
although the usual protocol is for only the Rapporteur to speak. Observers usually include political 
group advisors, MEP assistants, and the Committee Secretariat. The Commission is represented by 
its Legal Service, its Co-Decision Unit, and either the Head of Unit responsible for the file or, 
increasingly, more senior levels going up to Director, Director General, and even the responsible 
Commissioner. The practice, thus far, has been for the Commissioner to attend the final trilogue 
meeting when a deal is in sight.  

2.3. Pressures for reform 
When trilogues were invented at the turn of the century, the prime motivation for their existence 
was to use these in cases where expedient decision-making was desired. When over time trilogues 
gradually became the norm, policy practitioners and academics alike have generally identified a 
trade-off between open and efficient decision-making, where the secluded nature of trilogue 
decision-making was seen as necessary to negotiate new legislation expediently.9 Although the 
foundations of the trade-off between open and efficient decision-making have been contested,10 it 
has raised mainly two concerns that constitute pressures for reform. 

2.3.1. Transparency 
The biggest touchstone of dissent at present day is the opacity of trilogues. Although the EU Treaties 
emphasise in various ways a logic of open government,11 the EU institutions up to recently resisted 
attempts to subject trilogue decision-making to public scrutiny. The lack of availability of trilogue 
documents prior to, and after trilogue meetings adds to a culture of secrecy which critics of EU 
decision-making see as undemocratic.12 Simultaneously, the EU institutions have repeatedly 
brought forward that during negotiations they need a 'space to think' and a venue to deliberate, 
away from the pressures of a public gaze, so as to avoid grandstanding and posturing during 

                                                             
8 Brandsma et al., "Trilogues in Council: Disrupting the Diplomatic Culture?" 
9 Huber and Shackleton, "Codecision: A Practitioner's View from inside the Parliament." 
10 Novak and Hillebrandt, "Analysing the Trade-off between Transparency and Efficiency in the Council of the European 

Union." 
11 Héritier and Reh, "Codecision and Its Discontents: Intra-Organisational Politics and Institutional Reform in the 

European Parliament"; Reh, "Is Informal Politics Undemocratic? Trilogues, Early Agreements and the Selection Model 
of Representation"; Curtin and Leino, "In Search of Transparency for EU Law-Making: Trilogues on the Cusp of Dawn"; 
Roederer-Rynning and Greenwood, "Black Boxes and Open Secrets: Trilogues as 'Politicised Diplomacy.'" 

12 Rosén and Stie, "Balancing Seclusion and Inclusion: EU Trilogues and Democratic Accountability." 
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negotiations. In the by now famous De Capitani case of 2018 (Case T-540/15), the Court of Justice 
however ruled that trilogues must be seen as an integral part of the ordinary legislative procedure 
and must therefore be held to the same standards of transparency, which does not allow for refusing 
access to documents tout court. Meanwhile, the EU institutions have agreed on establishing a joint 
inter-institutional document repository which presently remains in the making.  

2.3.2. Participation in trilogues 
The EP is the only EU institution with a direct link to the electorate, and hence representational 
concerns have primarily concerned the EP rather than the Commission or the Council.13 Trilogues 
were largely unregulated when they first came into being around the turn of the century. This 
spurred fears of shifting too much decisional power to individual MEPs and particularly rapporteurs, 
largely bypassing smaller political groups as well as coordinators and committee chairs.14 Various 
Parliament rules of procedure changes have however institutionalised trilogues, and extended 
trilogue participation to shadow rapporteur participation from all political groups, as well as the 
committee chair.15  

The Council has however left its practice unchanged of representation by the rotating and incoming 
Presidency, at the level of working party officials or (deputy) permanent representatives. Rather than 
on pluralistic representation, it relies on a system of mandating and reporting back after every single 
trilogue meeting at COREPER or ministerial level.16 Despite an extraordinarily high workload of the 
rotating Presidency and occasional calls for further stimulating ministerial participation in trilogues 
which currently happens only occasionally, this does not seem to constitute a pressure for reform.  

It must be noted that trilogues are supplemented by a web of technical meetings and bilateral 
conversations which trilogue negotiations may use at their own discretion. The usage, level of 
attendance and purpose of such meetings vary considerably, and there is some evidence that the 
incorporation of such elements in the negotiating process has some effect on the eventual 
outcome.17 With the further development of trilogues, the organisation of such meetings including 
their level of representation may turn out to be another subject of debate in the future.  

3. CASE STUDY: USA 

3.1. Strong bicameralism and the need for legislative conflict 
resolution  

Like the EU and Germany, the United States has two chambers: the U.S. House of Representatives 
representing the American people, and the U.S. Senate representing the 50 federated states. 
Together, the House and the Senate make up the U.S. Congress, which is the legislative branch of 
the U.S. federal government. Both chambers are directly elected by American voters: the House, 
since its formation in 1789; the Senate, since 1913 (Seventeenth Amendment to the U.S. 

                                                             
13 Brandsma, "Co-Decision after Lisbon : The Politics of Informal Trilogues in European Union Lawmaking." 
14 Shackleton and Raunio, "Codecision since Amsterdam: A Laboratory for Institutional Innovation and Change"; Farrell 

and Héritier, "Codecision and Institutional Change." 
15 Roederer-Rynning and Greenwood, "The Culture of Trilogues"; Dionigi and Koop, "Investigation of Informal Trilogue 

Negotiations since the Lisbon Treaty - Added Value, Lack of Transparency and Possible Democratic Deficit." 
16 Brandsma et al., "Trilogues in Council: Disrupting the Diplomatic Culture?" 
17 Hoppe, "The Devil Is in the Process: An Analysis of the Impact of Negotiation Processes in Trilogues on EU Legislation"; 

Brandsma and Hoppe, "He Who Controls the Process Controls the Outcome? A Reappraisal of the Relais Actor Thesis." 
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Constitution). Beyond this similarity, the House and the Senate are very dissimilar in their political 
composition. The House Representatives are elected for a fixed term of two years whereas the 
Senators are elected for a fixed term of six years, with a third of the Senators being up for election 
every two years. Furthermore, the House Representatives (currently 435) are elected in proportion 
to the population of the 50 states, whereas the Senate is composed of two Senators from each state. 
The Congress is a powerful legislative body, which receives pride of place in the United States 
Constitution. Article I, section 1 of the United States Constitution provides that 'all legislative powers 
herein granted shall be vested in a Congress of the United States'. One of the most important powers 
of the House of Representatives and the Senate is to make and pass federal laws. 'Laws begin as 
ideas' sponsored by House Representatives and / or Senators ('public bills' or legislative proposals). 
A public bill cannot become law unless the House and the Senate agree to it in identical form and 
content. Once the House and the Senate have passed the bill, the President of the United States has 
10 days to sign or veto the bill. 

The need for inter-cameral conflict resolution occurs whenever the chambers adopt two different 
texts and insist on their differences.18 These differences may pertain to the form of a bill or its 
substance. The chambers might have developed similar ideas through different vehicles; or they 
might have worked on the same vehicle while disagreeing on the content. Regardless of the type of 
differences, the chambers must reconcile them for a bill to become law and for Congress to exert its 
legislative power. 

3.2. The U.S. conference committee: Pragmatism within a framework 
of procedural constraints 

Having created a legislative process with multiple checks and balances, the Framers of the 
Constitution left it up for the chambers to decide how to reconcile their differences. In the absence 
of constitutional provisions, the House and the Senate in April 1789 adopted a rule providing for the 
appointment of a 'committee to confer'. Such committees can be traced back to the emergence of 
bicameralism in medieval England.19 The Lords and the Commons used these committees to discuss 
their differences (simple conference) and sometimes also settle them (free conference) conditional 
upon the validation of the negotiations by each chamber.20 In the 17th century, the conference was 
a key instrument of parliamentary assertion, helping not only Parliament, but also the House of 
Commons, to assert itself as a sovereign.21 At the same time, the conference as a practice began 
emerging in the American colonial legislatures. Its modern features were in place in 1852, although 
they continued to evolve until the mid-1970s. 

The conference serves several purposes depending on what actor is in analytical focus:  

 it serves to adjust legislative differences between the House and the Senate and thus 
avoid deadlocks;22 

 it serves to shorten the legislative procedure by avoiding the potentially endless and 
much more inefficient exchange of amendments between the chambers, sometimes 

                                                             
18 Rybicki, "Resolving Legislative Differences in Congress: Conference Committees and Amendments between the 

Houses." 
19 Longley and Oleszek, Bicameral Politics: Conference Committees in Congress; Tiefer, Congressional Practice and 

Procedure: A Reference, Research, and Legislative Guide. 
20 McCown, The Congressional Conference Committee; Tiefer, Congressional Practice and Procedure: A Reference, Research, 

and Legislative Guide. 
21 McCown, The Congressional Conference Committee. 
22 McCown; Elizabeth Rybicki, "The Development of Bicameral Conflict Resolution Procedures in the U.S. Congress." 
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called 'messaging' or 'ping pong' between the chambers, which is an alternative 
method;23  

 it might also provide Congress with a form of legislative leadership in the absence of 
formal means of bicameral coordination;24  

 and finally, more ominously, it might also serve as a vehicle to insert special interests 
into the legislation.25  

As a method of legislative conflict resolution, the conference distinguishes itself by the fact that it is 
a truly bicameral, bringing together delegations of law-makers (called 'conferees' or 'managers') 
from each chamber. Properly speaking, the conference committee is thus made up of two 
conference delegations, the House conference delegation and the Senate conference delegation. 
For every section of the bill where the House and the Senate disagree, the conferees seek to find a 
compromise, sometimes using so-called 'side-by-side' documents registering the respective 
positions of the House, the Senate, and the compromise proposal. For the conference to be 
successful, each conference delegation must back the conference report by a majority of its 
members. The delegations vote on the conference compromise as separate units; success thus 
requires two separate 'wins' – one in the House conference delegation, and one in the Senate 
conference delegation.26 To reach a compromise, these delegations must thus constantly balance a 
shared set of criss-crossing expectations: to 'fight and win' on the one hand; and to 'bring… back 
one bill' on the other.27 Until the 1960s, the location of the conference meetings was a bone of 
contention between the chambers, but the issue was resolved in the 1960s, with the renovation of 
the Congress building, which allowed to dedicate to the conference committee a section of the 
building placed at an equal distance from the two chambers. The question of the conference chair 
was simultaneously solved on a pragmatic basis, by mutual agreement among conference 
managers.28  

The conferees are drawn from the majority and the minority parties in proportion to their 
importance in the respective chambers. In addition, they have long been selected on the basis of 
seniority (in Congress). Until the 1990s, the congressional committees responsible for the legislation 
have traditionally played a very important role in the conference process.29 The top-ranking 
members of these committees de facto appointed the conferees. Furthermore, the repeated 
interaction among the members of these committee in the conference committee facilitated 
socialisation across the Senate and the House and the development of shared expectations, norms, 
and codes of conduct in the conference procedure.30 Some have suitably called the conference a 
'continuing institution'. As a corollary of socialisation, there were 'no general rules on quorum, proxy, 
amendment, or voting procedures'; conference committees 'operate virtually free of the formal rules 

                                                             
23 Rybicki, "Resolving Legislative Differences in Congress: Conference Committees and Amendments between the 

Houses." 
24 McCown, The Congressional Conference Committee; Bach, "Bicameral Conflict and Accomodation in Congressional 

Procedure."; Longley and Oleszek, Bicameral Politics: Conference Committees in Congress. 
25 Rogers, "Conference Committee Legislation"; McCown, The Congressional Conference Committee; Fenno, The Power of 

the Purse: Appropriations Politics in Congress; Gore, "The Conference Committee: Congress' Final Filter."; Vander Wielen, 
"The Influence of Conference Committees on Policy Outcomes." 

26 Thus, conference size does not matter for the balance of power between the delegations even though it might affect 
the efficiency of the process, and indeed, the size of conferences and even of the respective conference delegations 
of the Senate and the House varies greatly from one case to another.  

27 Fenno, The Power of the Purse: Appropriations Politics in Congress. 
28 Fenno; Longley and Oleszek, Bicameral Politics: Conference Committees in Congress. 
29 Shepsle and Weingast, "The Institutional Foundations of Committee Power." 
30 Longley and Oleszek, Bicameral Politics: Conference Committees in Congress. 
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and chamber precedents that regulate the organisation and operation of House and Senate 
standing committees'.31  

Finally, to complete this summary portrait, while there are very few rules constraining the 
negotiations during the conference, the conference method unfolds within a very complex and 
detailed overarching procedural framework.32 Among them, three are noteworthy:  

 First, the conference generates legislative history in the form of a formal conference 
output forwarded to the parent chambers of the conferees for debating and voting. 
This formal conference output consists of: a) a conference report, specifying the 
actions to be taken by each chamber to arrive at an identical text; and b) a joint 
explanatory statement providing the rationale for the changes proposed by the 
conference. The joint statement is widely viewed to be an important document since 
it serves to understand the motivations of the conferees and interpret the text in the 
subsequent phases of implementation. In both chambers, there are layover and 
availability requirements, which are meant to give members of Congress the 
possibility to read the documents before debating and voting on them.  

 Second, the conference committee is only authorised to deal with matters in 
disagreement between the chambers. It cannot reconsider provisions that have been 
agreed by the chambers during their examination of the bills. There are Senate rules 
for determining 'out of scope' matters; likewise there are House rules precluding 
consideration of conference provisions not germane to the original bill.33 These rules 
limit the scope of authority of the conference with a view to avoid the problem of 
'conference committee legislation'.34 However, they are sometimes difficult to apply, 
especially when the legislative differences between the chambers are qualitative.35  

 Finally, both chambers may choose to exert additional control on the managers by 
giving them specific (but non-binding) instructions before entering into negotiations, 
or recommitting the negotiations. These procedures might enable a majority on the 
floor to highlight its policy red lines but instructions are not binding.  

3.3. Rise and fall of the conference  
The conference was long considered a pivotal legislative institution in the modern Congress. 
Observers called the U.S. conference committee 'the epitome of legislative politics', 'the third House 
of Congress', or quite simply the 'most unique and powerful legislative institution in America'.36 It is 
one of the very few mechanisms linking the two U.S. chambers together, and bringing the Congress 
into existence in the legislative process in the face of an increasingly activistic presidency.37 
However, probably few in 1789 anticipated the power that this committee wielded between the 
1850s and the 1980s. The main reason for this is that the power of the conference committee for the 

                                                             
31 Longley and Oleszek, 198. 
32 Oleszek, "Whither the Role of Conference Committees: An Analysis"; Rybicki, "Resolving Legislative Differences in 

Congress: Conference Committees and Amendments between the Houses." 
33 Rybicki, "Resolving Legislative Differences in Congress: Conference Committees and Amendments between the 

Houses." 
34 McCown, The Congressional Conference Committee. 
35 Rybicki, "Resolving Legislative Differences in Congress: Conference Committees and Amendments between the 

Houses"; Rybicki, "Resolving Legislative Differences in Congress: Conference Committees and Amendments between 
the Houses." 

36 Longley and Oleszek, Bicameral Politics: Conference Committees in Congress.; Elizabeth Rybicki, "The Development of 
Bicameral Conflict Resolution Procedures in the U.S. Congress." 

37 Peabody, To Enact a Law: Congress and Campaign Financing; Kato and Rybicki, "Congressional History: A Literature 
Review." 
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most part results from incremental and evolutionary processes.38 As a result of these largely 
unplanned developments, the conference committee acquired features that made it a central locus 
of power. By the dawn of the XXth century, these acquired features were in place; they included:  

 The fact that conference reports cannot be amended and are indivisible. The 
chambers can organise debates and vote on them, but they cannot select parts for 
approval or rejection and they cannot add any provisions.  

 Furthermore, conference reports have been privileged in the chambers. Even though 
the chambers cannot act upon them immediately due to layover and availability rules, 
they have agreed to consider them in preference to other forms of legislation on their 
agenda.  

 In addition, over time, both chambers have developed ways and techniques to make 
it easier, and to more quickly go to conference.  

 Finally, the conference was closed to the public until the mid-1970s. 

Since the 1990s, the conference has been on the wane. The pattern of bicameral legislative conflict 
resolution has begun to unravel, giving way to a more disorderly and informal pattern. The 
preliminary evidence of this decline is both quantitative and qualitative.  

Figure 1 - Bills in conference and conference reports adopted in the House of 
Representatives and the Senate, 1993 - 2017  

 

Source: Own compilation from United States House of Representatives. 

                                                             
38 McCown, The Congressional Conference Committee.; Elizabeth Rybicki, "The Development of Bicameral Conflict 

Resolution Procedures in the U.S. Congress." 
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Informal methods of bicameral resolution have been growing at the expense of the conference 
method. There are three main indicators of this:39  

 Rubber-stamping: increasingly the Congress adopts public laws by rubber-stamping, 
as attested by the fact the share of public laws adopted by simple adoption by one 
chamber of the version sent to it by the other grew from 65 % of all public laws in 1993 
to 85 % in 2007;  

 Drop in bills reaching conference: there has been a spectacular and durable drop in the 
share of bills reaching the conference (Figure 1). Between 1999 and 2016, for example, 
the share of bills reaching conference fell from 24 % to 2 %; 

 Development of ad hoc negotiation groups ('gangs'): contrary to what one may expect, 
the decline of the conference has not been compensated by the alternative method 
of 'exchange of amendments' or ping pong, which also dropped although less 
rapidly40. Instead, an 'informal conference' has emerged around ad hoc coalitions. 
Some have called this a 'gangmen style' of legislation.41 Such 'gangs', of various sizes 
typically between 6 – 8 members, have sprouted mainly in the Senate but not just. 
The informal negotiations often involve officials from the House, Senate, and the 
White House in an effort to overcome internal gridlock and promote 'a far more 
collaborative process', but in effect turning major public bills such as the tax overhaul 
promoted by the Trump administration into 'a closed-door exercise'.42  

Often, the negotiators in these more informal methods of conflict resolution present their resulting 
compromise with the formal 'trappings of conference' (such as conference 'joint statements'), 
regardless of the fact that no formal conference was held (Interview 7 May 2021). Critically, informal 
negotiations do not afford any of the procedural safeguards existing under the formal method of 
conference.  

3.3.1. Transparency pressures 
In its heyday from 1852 to 1992, the conference committee drew growing criticism inside and 
outside Congress, from various actors concerned with the political implications of this powerful 
institution. In the 1920s, several advocated that sessions of conference committees should be 
public, with recorded votes. The debates resurfaced in the 1970s. The proponents of conference 
transparency were then more numerous, although some opposition now came from unexpected 
corners. One liberal congressional reformer, for example, memorably cautioned his peers against 
'sunshine laws' that 'kid the public' and pointed out that 'while openness was desirable, legislative 
compromises and accommodations must also be provided for, and these require privacy'.43 Still, in 
1974, some congressional committees experimented with opening up the conference; and in 1975, 
both the Senate and the House ruled to make the conference public. In practice, while the first 
conference meeting must be held in public, the negotiations often continued to proceed away from 
the public eye, using various tactics to reduce the publicity of the conference. Also, there was a 
greater tendency of conferees to grandstand and posture and hold speeches 'under the watchful 
eye of lobbyists',44 all of this allegedly leading to a more formal and rigid forum and less efficient 
bicameral negotiations (see below). At the same time, however, the playing field became more level 

                                                             
39 Oleszek, "Whither the Role of Conference Committees: An Analysis." 

40 Between 1993 and 2006, the bills going through the ping pong or exchange of amendments dropped from 24% to 
12% of all public bills (Oleszek 2008). 

41 Brownstein, "Gangmen Style.," 9. 
42 Rubin, "Tax Overhaul's Fat Rests on 'Big Six' Talks," 4. 
43 Longley and Oleszek, Bicameral Politics: Conference Committees in Congress, 53. 
44 Longley and Oleszek, 58. 
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as those interests which had a difficult time accessing information about conference negotiations 
were now able to observe the negotiations in person and without special privileges. Lawmakers 
gradually faced an intensifying and cross-cutting pressure from organised groups, acting on their 
own or in coalitions. Journalists also gained the opportunity to provide better and more systematic 
coverage of important negotiations.45  

Still, very few conference meetings are held in public today, and it is worth remembering that there 
are no public transcripts from the conference negotiations. The side-by-sides' (the equivalent of the EU 
four-column document, except that they only trace the position of the two chambers), as well as 
other forms of transcripts from the negotiations are not publicly available. To the extent that a 
record is kept of them, it would be closed to the public for a duration of 20 years (Senate rules) and 
30 years (House rules) (Interview CRS 9.04.2021). Even so, when a major bill is in Congress, members 
would make public statements in the press, revealing glimpses of the conference negotiations 
(Interview CRS 9.04.2021). The transparency debate has resurfaced in the 2010s in light of the 
growing conference disorders.  

3.3.2. Efficiency pressures  
Ultimately, efficiency pressures seem to have dealt the conference method a fatal blow.46 Over the 
last 50 years, the conference method was exposed to two types of efficiency pressures. First, in the 
1970s, congressional reforms adopted in response to growing societal pressure for change started 
weakening the conference committee. Changed procedures meant that fewer but larger bills went 
to conference (so-called omnibus bills). New leadership tools granted to party leaders also enabled 
them to wield greater control over the conference, for example in the appointment of conferees. 
Thus, before the 1990s, the conference had become both a less automatic and less autonomous 
forum of bicameral negotiations. This independent effect of previous institutional reforms then 
began interacting with electoral volatility and polarisation.  

In the 1990s, congressional majorities became more volatile and uncertain. Park and his colleagues 
argue that increasing electoral volatility led parties to refocus their resources around electorally 
beneficial activities. At the same time, volatility sharpened the grip of party leaders on rank-and-file 
party members, accelerating the transformation of American parties from loose confederal 
organisations into Westminster-like partisan organisations.47 The increasing partisan logic of 
congressional activity is fundamentally at odds with the logic of the conference process, which rests 
on the lengthy search for bipartisan compromises across the chambers.48  

The growing polarisation of US politics compounded the effects of electoral volatility. As life in 
Congress was increasingly driven by ideological arguments, both parties have become increasingly 
internally unified around these ideological arguments while moving apart from each other. 
Polarisation fundamentally challenges the logic of compromise that is at the heart of the conference 
committee. Not only is the art of compromise not a valued goal for an increasingly large share of 
congressional members and their constituencies. It also raised the transaction costs associated with 
'going to conference', increasingly making Congress rigid institutions. The Senate has been 
particularly hard-hit given that 'going to conference' requires clearing a series of votes, which are all 
potentially subject to 'filibuster' threats. As one observer wrote, ' "Gangs" such as the four 
Republicans and four Democrats who drafted the immigration bill represent an evolutionary 
                                                             
45 Longley and Oleszek, Bicameral Politics: Conference Committees in Congress. 
46 Park, Smith, and Vander Wielen, Politics over Process. Partisan Conflict and Post-Passage Processes in the U.S. Congress. 
47 Aldrich, "Rational Choice Theory and the Study of American Politics." 
48 Park, Smith, and Vander Wielen, Politics over Process. Partisan Conflict and Post-Passage Processes in the U.S. Congress. 
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adaptation to Congress's increasing rigidity' (Brownstein 2013, 9). In this growing polarised 
environment, rank-and-file law-makers have allegedly been forced to take partisan sides, closing the 
space for voicing criticisms of the informal turn and calling for a revival of the conference method.  

In sum, through increasingly party-polarised glasses, the conference method was increasingly 
perceived as 'inefficient and unnecessary' (Park, Smith, and Vander Wielen 2017, 15). To party leaders 
with an eye set on a growing number of close electoral contests, an informal process of bicameral 
conflict resolution became increasingly attractive because it enabled them to strike deals across the 
chambers without having to forge compromises with the minority party and furthermore deliver 
the much-needed partisan wins in a timely fashion.  

4. CASE STUDY: GERMANY 

4.1. Germany's legislative procedures 
Germany has two legislative chambers: the directly elected Bundestag, and the Bundesrat, which 
represents the governments of the German states. Yet, as we will discuss in the next section, the 
party-political composition of the Bundesrat membership matters a great deal for interactions 
between the two chambers.  

There are two different legislative procedures that vary in the degree to which the approval of the 
upper chamber is necessary for the adoption of legislation:49 

 Einspruchsgesetze (Objection Legislation): This is the most common legislative 
procedure nowadays. When the Bundestag adopts new legislation, the Bundesrat 
may formally object. The Bundestag may however over-ride this objection: by an 
absolute majority of its members, or even by a two-thirds majority when the 
Bundesrat objected by the same majority.50 Hence, the Bundestag has the upper hand 
in this procedure.  

 Zustimmingsgesetze (Consent Legislation): This procedure is used for legislation which 
has budgetary consequences for the German states, or where mandatory conditions 
for implementation by the German states are proposed. In this case, the Bundesrat 
and the Bundestag both need to explicitly approve new legislation. In case the 
preferences of the two chambers diverge, there is thus a need to reconcile their 
differences. 

The Bundesrat does not have the right to amend legislation in either of the legislative procedures: 
it may just accept (or not object to) or reject a bill in its entirety.  

4.2. Inter-chamber legislative negotiations 
To reconcile any differences between the Bundestag and Bundesrat, the German political system 
features a Vermittlungsausschuss (Conciliation Committee).51 Unlike the conciliation committee and 
the trilogues in the European Union's political system, the German conciliation committee has a 
permanent membership of 16 Bundesrat and 16 Bundestag members. Its Bundestag representatives 
                                                             
49 Hohendorf, Saalfeld, and Sieberer, "Veto Power Fosters Cooperative Behaviour: Institutional Incentives and 

Government-Opposition Voting in the German Bundestag." 
50 Stecker, "The Effects of Federalism Reform on the Legislative Process in Germany"; Podschull-Wellmann, "Die Tätigkeit 

Des Vermittlungsausschusses in Der Achtzehnten Wahlperiode Des Deutschen Bundestages." 
51 Tsebelis and Money, Bicameralism; Fortunato, König, and Proksch, "Government Agenda-Setting and Bicameral 

Conflict Resolution." 
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are appointed proportionally to a group's size in the Bundestag, while the Bundesrat delegation 
includes one delegate per German state. This implies that the composition of the Bundesrat 
delegation is not necessarily representative of all coalition partners included in the State 
governments.  

The conciliation committee enjoys a large degree of freedom in deciding its own working methods. 
Hence, informal subgroups and informal negotiations are common. But only in formal meetings can 
recommendations for compromise be adopted, and only in formal meetings can it be decided (by 
majority) to terminate a conciliation attempt following a request by a committee member in the 
previous meeting.52 

For legislation under the consent procedure, the government, the Bundestag and the Bundesrat 
each have one opportunity to refer the same case to the conciliation committee. Hence, the same 
file can be submitted to the committee up to three times. For legislation under the objection 
procedure, the Bundesrat must first invoke the conciliation committee before it may cast an 
objection. Within the conciliation committee, Bundesrat members are however expected to actively 
contribute to finding solutions. The Bundesrat needs to refer a matter to the conciliation committee 
within three weeks after formally receiving the legislative bill; the government and the Bundestag 
are not bound to a strict deadline.53 Given that the Bundesrat does not have the right to amend 
legislative bills, the conciliation committee is the only venue where its members can introduce 
changes to a legislative bill.54  

The conciliation committee is only invoked in case of divergences between the Bundesrat and 
Bundestag, and for it to be successful it needs to be a venue where effective negotiations between 
opposing majorities in each chamber can take place. This implies that compromises need to be 
brokered with parties in the Bundesrat that are not part of the federal government coalition, but 
which are indispensable for a majority in that chamber. Since 1949, the conciliation committee has 
been called on average 50 times per electoral term, most frequently by the Bundesrat, followed by 
the federal government. In 88 per cent of the cases, this has led to agreement and adoption.55 The 
conciliation committee is thus a useful tool for brokering compromises. However, the exact 
composition of its membership matters a great deal, as political parties structure negotiation 
patterns and partly determine the usefulness of invoking the conciliation committee. In the years 
2013-2017, for instance, the governing CDU and SPD coalition had insufficient support in the 
Bundesrat to safeguard the passing of its bills. Yet, the vast majority of Bundesrat members of the 
conciliation committee (14 out of 16) were in fact CDU or SPD representatives of the state 
governments. This rendered the conciliation committee ineffective in those years: coalition MPs 
would have needed to negotiate with members of their own parties to secure the support of parties 
in the Bundesrat not represented at the table. Therefore, the number of laws that were submitted 
to the conciliation committee dropped to merely three in the 18th parliamentary term (2013-
2017).56 Inter-institutional negotiations shifted to informal interactions between government and 
Bundesrat members prior to submission of legislation.57 

                                                             
52 Podschull-Wellmann, "Die Tätigkeit Des Vermittlungsausschusses in Der Achtzehnten Wahlperiode Des Deutschen 

Bundestages." 
53 Podschull-Wellmann, 16. 
54 Lehnert, Linhart, and Shikano, "Never Say Never Again: Legislative Failure in German Bicameralism." 
55 Podschull-Wellmann, 30 
56 Post-2017 figures are not yet available. 
57 Podschull-Wellmann, "Die Tätigkeit Des Vermittlungsausschusses in Der Achtzehnten Wahlperiode Des Deutschen 

Bundestages." 
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Figure 2 – Percentage of German legislative initiatives routed via the conciliation 
committee, per parliamentary term, 1949 - 2017 

 

Source: Own compilation from Podschull-Wellmann 2018, p. 30. 

Figure 3 – Number of legislative bills per parliamentary term, 1949 - 2017 

 

Source: Own compilation from Podschull-Wellmann 2018, p. 30. 
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4.3.1. The alleged inefficiency of German bicameralism 
A first set of pressures for reform do not concern the conciliation committee per se, but rather are 
about the role of the upper chamber in the legislative procedure. German bicameralism has often 
been depicted as slow, inefficient, and incapable of producing reforms.58 Because the two chambers 
are usually composed differently, a majority in the Bundestag often needs to secure the support of 
opposition parties to make a bill pass both chambers. Policies therefore change only incrementally, 
as radical reforms are unlikely to appeal to a majority in both chambers.59 Yet, legislative bills rarely 
fail altogether.60 In anticipation of differences of opinion between the two legislative chambers, it 
has always been common in the German political system for the federal government to build larger 
coalitions in the Bundestag than strictly necessary. Effectively, such an 'over-sized' coalition in the 
lower chamber absorbs a possible Bundesrat veto already at an early stage.61 Although this 
consensus-driven approach is in fact a normal and even necessary consequence of bicameral 
decision-making,62 some commentators point to an informal, intransparent and unaccountable 
'grand coalition' between the two chambers which is at odds with the clarity of a minimal-winning 
coalition.63  

Two pressures underlie this point of criticism. One emanates from the German legislative procedure 
itself: the Bundesrat may only vote on a bill once it has already passed in the Bundestag. When the 
conciliation committee is needed to break any stalemate, the compromise proposal is sent back to 
the Bundestag first, and it may decide to reject it. Being the first mover in the legislative procedure, 
it is easy for the Bundestag to frame the Bundesrat as the chamber that is responsible for delays and 
blockades – even if at first instance it adopts a position which it knows will not pass in the 
Bundesrat.64  

The second pressure lies in the nature of German federalism. Germany features a cooperative type 
of federalism, which leaves the 16 German states with large discretion in implementation, but with 
only little policy-making autonomy. State-level input in policy-making is secured through the 
Bundesrat. As a result, policy-making activities accumulate in the national capital. Additionally, the 
absence of politically relevant cultural cleavages between the communities of the 16 German states 
means that the performance of the political system is experienced more in unitary than in federal 
terms.65 The involvement of opposition parties in decision-making is a necessary result of 
bicameralism, but it makes the attribution of responsibility for specific policies to specific political 
parties somewhat difficult.66  

                                                             
58 Leuning and Träger, "Landesinteressen, Parteipolitik, 'Parteidruck' – Der Bundesrat Im Fokus Divergierender 

Interessen." 
59 Scharpf, "The Joint-Decision Trap: Lessons from German Federalism and European Integration." 
60 Lehnert, Linhart, and Shikano, "Never Say Never Again: Legislative Failure in German Bicameralism"; Podschull-

Wellmann, "Die Tätigkeit Des Vermittlungsausschusses in Der Achtzehnten Wahlperiode Des Deutschen 
Bundestages." 

61 Hohendorf, Saalfeld, and Sieberer, "Veto Power Fosters Cooperative Behaviour: Institutional Incentives and 
Government-Opposition Voting in the German Bundestag." 

62 Tsebelis and Money, Bicameralism; Lijphart, Patterns of Democracy: Government Forms and Performance in Thirty-Six 
Countries. 

63 Lehnert, "When the Compromise Engine Sputters: Outcomes of Conference Committee Negotiations." 
64 Lehnert. 
65 Scharpf, "Community, Diversity and Autonomy: The Challenges of Reforming German Federalism." 
66 Jun, "Der Bundesrat Im Föderativen System Deutschlands: Vor Und Nach Der Reform 2006." 
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These pressures play a role in discussions on constitutional reform. Particularly during the 1990s and 
early 2000s, a 'reservoir' of pressing and controversial reforms could only be adopted piecemeal.67 
This was one of the main underlying reasons for the constitutional reform of 200668, in which among 
other things the legislative role of the Bundesrat was significantly reduced. This was achieved 
through limiting the domain of application of the consent procedure: it currently only applies to 
laws that contain obligatory implementation conditions for the states, or that have budgetary 
implications for them.69 Overall, this has resulted in a reduction of 17 % in the number of consent 
laws over the years 2006-2016.70  

Even though the Bundesrat rarely blocks legislation and conciliation attempts are successful in the 
vast majority of cases, and also despite the 2006 reform, the political and societal debate on German 
bicameralism continues to be framed in terms of its alleged inefficiency.71  

4.3.2. The intransparency of the conciliation committee 
The conciliation committee is designed as a 'safety valve' for attempting to save legislation from 
failing altogether in case of disagreement between the two chambers. It only comes into play once 
both legislative chambers have met on the matter in public, so that the views of both chambers are 
known before the conciliation committee meets. When the committee is called upon, the objectives 
of conciliation must also be formally stated.72 The workings of the committee itself are however 
largely shrouded in secrecy. While its members enjoy considerable freedom in exploring solutions, 
the lights of the room are dimmed, curtains are closed and aides to the members of the committee 
must wait outside the room.73 Further, the minutes of the committee are only publicly released after 
two legislative terms – but the proceedings of the committee must be reported upon in the next 
Bundesrat and Bundestag meetings.74  

Although in general the confidentiality governing the deliberations of the conciliation committee is 
seen as necessary for achieving solutions, critics of its working methods have pointed to two areas 
where seclusion and confidentiality lead to problematic results. The first concerns informal 
subgroups that deal with specific pieces of legislation, where not all states or political parties are 
represented. In a case brought to the Constitutional Court relating to a specific piece of legislation 
negotiated in the conciliation committee over the years 2010-2011, opposition party Die Linke 
complained about having been excluded from the meetings of such informal subgroups, although 
it did participate in earlier informal meetings on the same issue. The Court however ruled that the 
conciliation committee enjoys a large degree of freedom in deciding its own working methods, 
including the composition of any subgroups. Since the conciliation committee can only adopt its 
position during a formal meeting, any exploratory or preparatory work carried out by informal 

                                                             
67 Stecker, "The Effects of Federalism Reform on the Legislative Process in Germany"; Lehnert, Linhart, and Shikano, 

"Never Say Never Again: Legislative Failure in German Bicameralism." 
68 Scharpf, "Community, Diversity and Autonomy: The Challenges of Reforming German Federalism." 
69 This is because implementation is a constitutional prerogative of the states. However, if legislation proposes 
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70 Stecker, "The Effects of Federalism Reform on the Legislative Process in Germany." 
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groups can still be discussed by any committee member not involved in such informal discussions – 
and moreover, any compromise proposal must be ratified by majorities in the Bundestag and 
Bundesrat. The principle of proportional representation that governs the Bundestag delegation in 
the conciliation committee does therefore not apply to its informal subgroups.75  

Related to this comes a second point of criticism, which sparks significantly more controversy; 
namely the relocation of political debate to the conciliation committee. Given that the conciliation 
committee meets behind closed doors and consists of members of both legislative chambers, it 
creates some opportunities for its members to launch or pre-discuss policy initiatives in this venue, 
which at a later stage only need to be rubberstamped by the parent chambers. In principle, this 
particular usage of the conciliation committee is forbidden. The sole purpose of the conciliation 
committee is to find compromises, and only on the issues that have been identified by the 
institution that refers the matter to the conciliation committee.76  

However, it is in practice not so easy to distinguish between a creative solution to end political 
disagreement, and a new proposal that has the support of both chambers. The objectives of referral 
can be defined in narrow terms (i.e. 'seeking compromise on the issue of X'), but they may also be 
formulated broadly (i.e. 'reworking the legislative proposal'). This would, in theory, equip 
conciliation committee members with the opportunity to prepare new policy and wait for a 
legislative bill with a broadly formulated referral objective to attach it to. Constitutional lawyers have 
discussed this problem at least since the early 1980s,77 and recently the Constitutional Court ruled 
against a tax reform of which the political discussions were deliberately initiated in the conciliation 
committee. The proposed reform was so controversial that key actors decided not to first discuss it 
in the Bundestag or Bundesrat because that would risk killing the idea through public debate. The 
Constitutional Court ruled that these controversial reforms were not admissible. Although in this 
case the referral objective of the legislative bill was formulated in broad terms, the salient bits of the 
reform that were introduced by the conciliation committee had not been discussed by the 
Bundesrat or Bundestag and had hence not been exposed to public debate prior to the conciliation 
attempt.78  

Part of the above pressures for reform feeds into the debate on a possible constitutional reform, and 
part refers to a strict interpretation of rules which are already in place. In both cases, however, the 
instruments that have been used in this debate have thus far been mainly legalistic, one is the 
constitutional reform in the year 2006 and the second is the key role of the Constitutional Court.  

5. DISCUSSION AND CONCLUSION 
In comparative analyses of institutions of bicameral conflict resolution, it has been conventional to 
draw analogies between the EU conciliation procedure, the US conference procedure, and the 
Vermittlungsausschuss, or German Conciliation Committee. Following the above analysis, we might 
need to reframe the comparative narrative given the different origin of these institutions. The US 
conference, unlike the EU and the German conciliation procedures, arose out of practice; it has no 

                                                             
75 BVerfG, Urteil des Zweiten Senats vom 22. September 2015 - 2 BvE 1/11 
76 The objectives of referral (the 'Anrufungsbegehren') are formally stated. 
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constitutional reference; furthermore, it has always been a pragmatic institution. This pragmatic 
lineage sets the US conference apart from both the EU and the German conciliation procedures, 
which are very much systems established by rule; the US conference is more analogous to EU 
trilogues, which likewise have their origin in legislative practice and were, initially at least, largely 
driven by efficiency-related motivations (Table 1).  

Table 1 - Comparative overview of institutions of inter-cameral negotiations in the EU, the 
US, and Germany 

Institutional context Evolution and pressures for change 

EU 

Ordinary Legislative Procedure, requiring EU laws 
to be adopted jointly and in identical terms by 
the European Parliament and the Council 

To resolve their differences in the legislative 
process, the European Parliament and the 
Council have the choice between: 

 The conciliation procedure, which was 
formally created in Maastricht to solve 
differences after the second reading; and 

 Trilogues: which emerged out of practice in 
the mid-1990s in the margins of the 
conciliation procedure; and after 
Amsterdam were used in first reading 
agreements too. Trilogues involve 
representatives of the European Parliament, 
the Council, and the Commission. 

Withering away of the conciliation procedure 
since 2000s 

Rise of trilogues and first reading agreements 
after the Treaty of Amsterdam (1999) 

Institutionalisation of trilogue negotiations from 
the mid-2000s on;  

Representation across EP political groups 

Mounting demands for trilogue transparency 

United 
States 

 Federal legislation is passed by the US 
Congress, requiring the joint agreement of
the House of Representatives and the 
Senate on an identical text. 

 Two methods of reconciling legislative 
differences are: exchange of amendments
between the chambers and conference 
committee; 

 The US Constitution made no reference to 
the conference committee. It only provided 
for the chambers to exchange 
amendments. 

 The conference committee arose out of
practice; 

Since 1993, de-institutionalisation of inter-
cameral negotiations as illustrated by:  

 Withering away of the conference; 
 Rise of simple adoption of bills received by 

the other chamber 
 Compromises negotiated in private 

meetings by ad hoc parties 
The conference has become unpopular and 
inefficient as a result of:  

 Partisan polarisation and electoral volatility 
 And a range of institutional reforms

adopted in the 1970s, making the 
conference more cumbersome. 

Germany 

 Consent legislation requires the joint
agreement of both chambers 

 To resolve their differences, the Bundesrat, 
Bundestag, but also the government, can 
invoke a formal conciliation attempt by 
authorising the Vermittlungsausschuss to 
find solutions in a certain area of 
disagreement. 

 The Vermittlungsausschuss (conciliation 
committee) has a permanent membership 

 Diminishing role of upper chamber in the 
legislative process 

 Clarification that new matter cannot 
emerge out of conciliation negotiations 

 Informalisation through thematic
subgroups 

 Party-political composition of 
Vermittlungsausschuss is crucial in practice 
for its usefulness as a compromise-building
tool 

Source: Own compilation. 

Comparing the three systems of legislative conflict resolution is not entirely straightforward 
because of the different statuses and origins of the upper chambers and the Council in the systems: 
only in the US is it directly elected; and in the EU there exist legislative procedures in which the 
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Council has the upper hand while in Germany it is the other way around. That said, each system 
features legislative procedures where two chambers need to adopt legislation jointly and in 
identical form, creating a need to exchange amendments and resolve differences inter-
institutionally.  

It is clear that all three systems generate informal dynamics; but the root and the trajectory of this 
informalisation differ markedly. In the EU, informalisation manifested itself with the rise of trilogues 
and first reading agreements. It stemmed primarily from the effect of too stringent 3rd reading 
procedures as well the practical use of negotiating between the institutions rather than exchanging 
amendments in the formal 2nd reading. From the mid-2000s onward, however, the EU trilogues 
have been going through a gradual process of institutionalisation and formalisation. In the USA, 
informalisation in new times has occurred with the virtual disappearance of the conference system 
and the rise of ad hoc negotiations. It is mainly electoral volatility and political polarisation that drive 
politicians to resolve their differences informally rather than in the more formal venue of the 
conference committee. In Germany, the formal Vermittlungsausschuss has a permanent 
membership that, in its party-political composition and distribution over the two chambers, may 
not include the parties that are necessary to obtain a majority in both chambers. If such a situation 
arises, informal negotiations between members of the two chambers are the only way forward.  

While in the EU the main open issue for discussion is the alleged intransparency of trilogue 
meetings, this is not the case in the other two systems. In the USA, the transparency debate reached 
a high point in the mid-1970s, when the chambers ruled to open the conference to the public. In 
practice, the negotiations have remained closed to the public as only very few meetings are held in 
public and there are no publicly available minutes of the conference. Transparency is a recurrent 
issue now with the demise of the conference and the rise of a so-called 'informal conference'. In 
Germany, the discussion is mostly about the legislative role of the upper chamber, which in public 
discussion is seen more as a 'delaying institution' rather than as a representative of regional polities. 
Given that Germany has a far more unitary polity that the EU does, the role of the upper chamber is 
a recurrent point of discussion. 
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