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EXECUTIVE SUMMARY 
The Setting 

Three important contextual points are that: the EU and US are each other’s main trading 
partner in services; services trade has grown in importance, relative to trade in goods, in 
two-way trade between the EU and US; and the EU has a clear surplus in services trade 
with the US, with particularly strong balances in air and sea transport and in insurance and 
financial services. 

EU Goals and Interests 

There is significant scope for further freeing up transatlantic services trade via regulatory 
cooperation and reform. Moreover, the EU market is more open to US service providers 
than the US market is for EU providers. A broad objective is thus to ensure that EU service 
providers can compete in the US on the same terms as US providers. 

Offensive interests within that goal include improvements in access in areas like maritime 
transport, in licensing and approval for banking and insurance, in mobility for 
professional service providers and in rules governing areas like telecommunications and e-
commerce. 

Key defensive interests include seeking to safeguard European values in sensitive audio 
visual sectors, preserving the right to regulate in public health and education and water 
distribution, seeking to ensure that the EU’s data protection laws will prevail over any TTIP 
commitments and protecting the interests of EU investors in the United States. 

Achievements and Lessons from Recent PTAs 

EU preferential trade agreements (PTAs) with Korea and Canada (CETA) show it is possible 
via PTAs to pursue successfully both offensive interests (better market access) and 
defensive interests (regulatory sovereignty). 

In the pursuit of offensive interests, services liberalisation can be expected to yield major 
welfare gains in a PTA, not least via own-liberalisation, given the role of services opening in 
generating overall economic efficiency.  

Safeguarding defensive interests can be achieved whether through positive listing, as in 
EU-Korea, or negative listing, as in CETA. Though CETA takes a negative list approach, 
health care, public education, and other social services are excluded, as are cultural 
services. 

Important innovations have come out of EU-Korea and CETA: 

• EU-Korea is GATS-plus, for certain aspects of trade in financial and legal services, 
telecommunications, transport and environmental services and is noteworthy in 
providing for a panel of experts to rule on abuse of the prudential carve-out in 
financial services. 

• In CETA, for the first time in a Canadian PTA, provincial and territorial non-
conforming measures are listed, and hence more transparent. 

• Also for the first time, substantive and binding provisions are included in CETA on 
the mutual recognition of professional qualifications. 

ISDS in CETA, according to Commissioner Malmström, provides requisite protection for EU 
companies doing business in Canada, but the rule of law should trump the interests of 
investors in every case.  
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On the question of e-commerce and data privacy, CETA provides that each Party should 
adopt or maintain laws, regulations or administrative measures for the protection of 
personal information, taking into consideration international standards of relevant 
international organisations of which both Parties are a member 

Opportunities in the TTIP Negotiations 

Clear opportunities exist to improve access to the US services market, both for well-
established and under-represented EU service providers, particularly in areas where the US 
has relatively high restrictions. 

Economic modelling indicates that TTIP will increase EU services exports to the US by 24%, 
and US exports to the EU by 14%. The asymmetric effect is due to the uneven initial levels 
of protection on each side of the Atlantic. Significant potential gains are predicted for EU 
providers of Business, Financial and Insurance Services. EU gains could also derive from 
changes in US policy, such as those in the areas of Telecommunications and Public health. 

In some areas, such as insurance, the realisation of EU gains will, however, depend on the 
application of US commitments at the sub-federal level. In other areas, such as health and 
education, EU gains will require a careful balancing of offensive and defensive interests. 

Arguably, of even greater importance than reducing US services barriers are the 
opportunities presented by TTIP to improve the efficiency of the EU service economy by 
reducing Europe’s own barriers to trade in services. 

Significant restrictions, and commensurate inefficiencies, persist in intra-EU services trade, 
notwithstanding clear progress in liberalising the internal market. An important feature of 
the modelling work is thus the expectation that TTIP negotiation of reduced transatlantic 
regulatory barriers will help unify the internal EU services market, leading to a significant 
increase in intra-EU services trade.  

Challenges in the TTIP Negotiations 

Concerns about maintaining standards in public health and education require prudence 
given uncertainties about assurances of ring-fencing services “supplied in the exercise of 
governmental authority”. Nevertheless, there are many ways in which PTA signatories can 
limit their liberalisation commitments and strong assurances have been given, including by 
Commissioner Malmström, that nothing in TTIP will limit the ability of EU Members to 
support public services, and that the existence of investor-state dispute settlement (ISDS) 
could neither prevent a service being brought back into the public sector nor force the 
payment of compensation for such an action. 

Other areas of concern have also prompted reassurances but will nevertheless call for close 
monitoring to ensure that: pursuit of mutual recognition of professional qualifications in 
TTIP will be consistent with the process of intra-EU “mutual evaluation”; bringing more 
SMEs into active transatlantic e-commerce will be consistent with the data privacy rights of 
EU citizens; and that any ISDS provisions will not be able to overturn national regulations. 

The underlying challenge in TTIP will be to find the right balance between commitments 
and limitations so that the benefits of liberalisation are not forgone.  

Concerns about the impact of TTIP on third parties and on multilateral liberalisation efforts 
should not be exaggerated. The margin of preference involved in the liberalisation of 
services via PTAs is diminishing over time and the degree of discrimination introduced 
against third parties is relatively low. And as the EU and US are two key players in the 
negotiation of a plurilateral trade in services agreement (TiSA) any services liberalisation in 
TTIP might be expected to translate into corresponding ambition within the wider 
agreement. 
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1 INTRODUCTION 

KEY FINDINGS 
Three important contextual points are that: 

• The EU and US are each other’s main trading partner in services. 
• Services trade has grown in importance, relative to trade in goods, in two-way 

trade between the EU and US. 
• The EU has a surplus in services trade with the US, with particularly strong balances 

in air and sea transport and in insurance and financial services. 

 

The European Union and United States are each other’s main trading partner in services. 
Together they account for almost half of world trade and represent the largest bilateral 
trading relationship in the world. They are both service economies, with services accounting 
for some 70% of all output. As a proportion of overall EU transatlantic exports, EU services 
exports to the United States are gaining in importance, rising from 33% of total exports in 
2003 to 35% in 2013. The EU maintains a bilateral surplus in its services trade with the US, 
with exports of €158.8 bn. in 2013 and imports of €146.1 bn. (Table 1). 

At the sectoral level, the EU surplus is particularly strong in air and sea transport and in the 
provision of insurance and financial services, while showing a deficit in, notably, postal and 
courier services (Table 2). And while the service sector of each region is relatively open 
there are still barriers to overcome and therefore potential gains to be made from greater 
liberalisation and regulatory cooperation. Pursuit of these gains through a preferential trade 
agreement (PTA) will need to take due account of the impact on sensitive sectors, on 
consumers, on third parties and on liberalisation efforts at the multilateral level.  

Table 1: Goods and Services in EU-US Total Trade 

    2003 (EU-25) 2013 (EU-28) 

    bn. EUR percent bn. EUR percent 

Exports to US 

Goods 227,4 67 289,5 65 

Services 112,3 33 158,8 35 

Total goods and services 339,7 100 448,3 100 

Imports from US 

Goods 158,1 60 196,1 57 

Services 104,6 40 146,1 43 

Total goods and services 262,8 100 342,2 100 

Sources: Eurostat [bop_its_det], [bop_its_deth];  
 

This paper will consider these various factors, through an assessment of EU interests, a 
short examination of EU experience with other recent PTAs, and a discussion of the 
opportunities and challenges arising from a Transatlantic Trade and Investment Partnership. 

  



Policy Department A: Economic and Scientific Policy 
 

10 PE 563.443 
 

2 EU INTERESTS AND RECENT EXPERIENCE 

2.1 Overview of the EU’s Main Interests 

KEY FINDINGS 
There is significant scope for further freeing up transatlantic services trade via regulatory 
cooperation and reform. Moreover, the EU market is more open to US service providers 
than the US market is for EU providers. A broad objective is thus to ensure that EU service 
providers can compete in the US on the same terms as US providers. 

Offensive interests within that goal include improvements in access in areas like maritime 
transport, in licensing and approval for banking and insurance, in mobility for professional 
service providers and in rules governing areas like telecommunications and e-commerce. 

Key defensive interests include seeking to safeguard European values in sensitive audio 
visual sectors, preserving the right to regulate in public health and education and water 
distribution, seeking to ensure that the EU’s data protection laws will prevail over any TTIP 
commitments and protecting the interests of EU investors in the United States. 

 

The broad goals of the European Union in the services area of TTIP encompass: making 
sure that EU service providers can compete in the US on the same terms as US providers; 
safeguarding EU governments’ right to run public services as they wish; and helping realise 
the full potential of the service economy, accounting as it does for the bulk of EU economic 
activity and employment. 

Notwithstanding the impressive scale of EU-US services trade, services have been 
described as the “sleeping giant” of the transatlantic market place, with significant scope 
for further freeing up and development via regulatory cooperation and reform (Hamilton 
and Quinlan 2012). Moreover, an underlying proposition from the baseline analysis is that 
the EU market is more open to US service providers than the US market is for EU providers 
(European Commission 2013 a). This is not to say, however, that there will not be major 
potential gains in economic welfare for the EU from further opening its own services market. 

A principal benchmark for liberalisation in TTIP is the level of market opening achieved in 
current PTAs. A stated objective is thus to bind the existing level of liberalisation of both 
Parties at the highest level of liberalisation captured in existing PTAs, while seeking to 
achieve new market access by addressing remaining long-standing market access barriers 
and enhancing regulatory disciplines (European Commission 2013b). 

Services trade liberalisation within TTIP also offers the opportunity for the EU to yield 
benefits for third parties through the process of regulatory reform, as will be explored in 
more detail later, while, potentially, acting as a stimulus to other, plurilateral efforts to 
open international service markets. 

2.1.1 Offensive interests 

A number of objectives have been identified by the European Commission which can be 
seen as essentially offensive interests. They encompass improvements in the areas of: 

Access – reducing the barriers that the EU faces in areas such as maritime transport 
(representing as it does, some 12% of EU services exports to the United States but 
where major barriers persist, on both sides of the Atlantic). Even for services, such 
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as health, whose public delivery creates defensive interests, there may be offensive 
market interests for the private delivery of the service.1 

Licensing and approval – speeding up the licensing and approval process in areas 
such as banking and insurance, (together accounting for some 17% of EU services 
exports to the US but where strong regulatory impediments remain) and accounting 
and legal services (together contributing some 6%). 

Mobility – improving access to the US market of, for example, architects and 
lawyers through the mutual recognition of professional qualifications. 

Rules – agreeing new rules for services that are seen as being key to the European 
economy, such as telecommunications (presently accounting for only a modest 2% 
of EU services exports to the US), e-commerce (6%), financial services, postal and 
courier services (a modest 1%) and maritime transport2. 

Certainty – ensuring that EU service providers will, in the future, have at least the 
same access to the US market as they have now. 

Investment – providing new investment opportunities in the US for EU service 
providers, while encouraging US investors to come into the EU market. 

2.1.2 Defensive interests 

A number of objectives have also been identified by the Commission which can be 
characterised as essentially defensive. These include: 

Seeking to safeguard European values in sensitive sectors, such as TV, radio and 
films and preserving the right to regulate and ensure standards in public health and 
education, social services and water distribution, while recognising that there may 
be opportunities for individual Member States, should they wish to do so, to 
selectively open such sectors to international competition. 

Seeking to ensure that the EU’s data protection laws will prevail over any TTIP 
commitments. 

Strengthening EU governments’ right to regulate to protect consumers and the 
environment. 

Protecting the interests of EU investors in the United States. 

  

                                           
1  This is clearly implicit in the letter of 26 January 2015 from EU Trade Commissioner Cecilia Malmström to UK 

Trade and Investment Minister, Lord Ian Livingston. 
2  Focus on financial services is supported by ongoing research showing that this is the only sector to have 

experienced rises in both intermediate and final trade costs in the period 1995-2011, due largely to post-
Global Financial Crisis regulatory changes (Miroudot and Shepherd 2015). 
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3 MAIN ACHIEVEMENTS IN RECENT PTAS 

KEY FINDINGS 
EU preferential trade agreements (PTAs) with Korea and Canada show it is possible via 
PTAs to pursue successfully both offensive interests (better market access) and defensive 
interests (regulatory sovereignty). 

In the pursuit of offensive interests, services liberalisation can be expected to yield major 
welfare gains in a PTA, not least via own-liberalisation, given the role of services opening 
in generating overall economic efficiency.  

Safeguarding defensive interests can be achieved whether through positive listing, as in 
EU-Korea, or negative listing, as in CETA. Though CETA takes a negative list approach, 
health care, public education, and other social services are excluded, as are cultural 
services. 

Important innovations have come out of EU-Korea and CETA. 

• EU-Korea is GATS-plus, for certain aspects of trade in financial and legal 
services, telecommunications, transport and environmental services and is 
noteworthy in providing for a panel of experts to rule on abuse of the prudential 
carve-out in financial services. 

• In CETA, for the first time in a Canadian PTA, provincial and territorial non-
conforming measures are listed, and hence more transparent. 

• Also for the first time, substantive and binding provisions are included in CETA 
on the mutual recognition of professional qualification. 

ISDS in CETA, according to Commissioner Malmström provides requisite protection for EU 
companies doing business in Canada, but the rule of law should trump the interests of 
investors in every case.  

On the question of e-commerce and data privacy, CETA provides that each Party should 
adopt or maintain laws, regulations or administrative measures for the protection of 
personal information, taking into consideration international standards of relevant 
international organisations of which both Parties are a member 

 

3.1 EU-Korea 

EU-Korea provides for an ambitious and comprehensive treatment of services and goes 
beyond the Korea-United States PTA (KORUS) in a number of respects (Heydon and 
Woolcock 2014). EU-Korea is KORUS-plus, and GATS-plus, for certain aspects of trade in 
financial and legal services, telecommunications, transport and environmental services. EU-
Korea is noteworthy in providing for a panel of experts to rule on abuse of the prudential 
carve-out in financial services (an area identified as a priority in EU-US negotiations). The 
agreement also provides (Article 7.21) that the Parties shall encourage relevant 
representative professional bodies to jointly develop and provide recommendations on 
mutual recognition to the Trade Committee of the agreement, with a view to negotiation of 
an agreement on mutual recognition.  

However, EU-Korea is less ambitious than KORUS in its use of hybrid rather than 
negative listing of liberalisation commitments (for a discussion of the negative versus 
positive list debate see Annex 1). Unlike KORUS, EU – Korea also has no provision for the 
right of non-establishment. And the usual exclusions still apply, notably in audio-visual 
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(another point of contention in EU-US negotiations) and maritime cabotage. For the EU, 
health and education services cover “only privately funded services”. However, “the 
participation of private operators (is) subject to concession” and possibly an Economic 
Needs Test (ENT)(Annex 7-A-2). Numerous small exclusions under negative listing apply 
for the new Member States as in other EU PTAs. And both the EU and Korea maintain an 
MFN exemption for differential treatment deriving from an economic integration agreement 
to which they belong. In the case of the EU, however, this applies only where the 
integration agreement has higher levels of obligation than those found in EU-Korea. 
According to one commentator, this would apply to the case of EU-EFTA cooperation (Ahn 
2010). 

A common feature of the ex-ante impact assessment studies on the EU-Korea PTA is the 
centrality of the services sector in the agreement’s overall economic impact. It is 
estimated (Copenhagen 2007) that some 70% of EU gains are attributable to the 
liberalisation of trade in services and that EU exports will increase by 40-60% in the areas 
of wholesale and retail trade, transport services, communications, financial services and 
other business services. The relative importance of service gains is explained by Korea’s 
growing demand for service inputs to economic growth and the fact that the Korean service 
sector is highly protected by non-tariff barriers. Also in the modelling, barriers to trade in 
services are assumed to be real resource costs, compared with tariffs and quotas in other 
sectors which generate tariff revenue and quota rents. 

The distribution of gains is, however, skewed in Korea’s favour. Copenhagen 2007, for 
instance, finds that the income effect from services liberalisation would be between €1.2 
and 4.2 billion for the EU and for Korea between €2.5 and 10 billion. 

There are two main reasons for this disparity in welfare distribution. The first relates to the 
decomposition of real income effects. Often overlooked is the fact that services are a crucial 
input in the production of other economic sectors. Consequently, the price reduction of 
services engendered by the sector’s enhanced efficiency would necessarily spill over into 
other economic sectors. This mechanism contributes to increasing the competitiveness of 
Korean industry across the board, and along with it the competition faced by European 
exports in Korea. By increasing the efficiency of Korean industry, the liberalisation of the 
Korean services sector may impinge on the benefit that lower tariffs would bring to 
European exporters. 

The second reason for the disproportionate gains expected to accrue to Korea is that the 
trade barriers protecting the Korean service economy are considerably higher than those in 
the EU. The reduction of these barriers will improve resource allocation, increase the 
services sector’s efficiency and reduce production costs.  

Thus, while the EU clearly benefits from a one-off effect of the liberalisation of the Korean 
services sector—given its overall comparative advantage in services—Korea benefits doubly 
from it.  

As always, however, caveats are necessary in any attempted quantification of gains from 
services trade liberalisation. In particular the identification and measurement of what are 
essentially regulatory impediments are particularly difficult. Experience under the EU-Korea 
PTA, which entered into force on 1 July 2011, is too short to make firm ex-post 
observations. Nevertheless, it is noteworthy that between 2011 and 2013, EU service 
exports to Korea grew from €9.0 billion to €10.6 billion, an increase of 17.8%, compared 
with an overall increase of EU global service exports of 12.3% (source: DG Trade). It is still 
too early to say whether this growth was concentrated in the areas where significant PTA 
gains were expected. 
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Finally, in recognition of EU defensive interests, EU-Korea provides built-in safeguards via 
the positive listing mentioned at the outset and through the explicit recognition of the 
sovereign rights of the signatories. Thus within the chapter on trade in services, Article 
7.1.4 provides that “each Party retains the right to regulate and to introduce new 
regulations to meet legitimate policy objectives”. 

3.2 Canada-EU 

The Canada-EU PTA (CETA)3, which advances beyond EU-Korea in many respects, takes a 
negative list approach to services liberalisation, includes ratchet provisions against rollback 
in market access, locking in current levels of liberalisation, and includes assurances that 
service providers and investors will benefit from any future liberalisation. It also contains a 
number of built-in safeguards.  

Annex I lists all the existing measures and restrictions that Canada and the EU and its 
Member States want to maintain vis-à-vis service providers and investors of the other Party.  
Annex II, also lists existing measures and restrictions that the Parties want to continue to 
apply, but in addition reserves the right to adopt new or different (and even more 
restrictive) measures in the future. This is relevant for the more sensitive sectors – such as 
public services in health and education - for which the Parties want to preserve their ability 
to regulate economic activity, for whatever reason - even if that involves limiting the 
access to their markets or discriminating against foreign service providers and investors. 
Public authorities can make use of this flexibility not only on the basis of existing laws or 
regulations, but also through possible future laws and regulations. Annex II includes 
reservations in respect of market access, national treatment and MFN treatment4 

More specifically, explicit recognition is made of governments’ right to regulate and right to 
sovereign control over the development of natural resources. Of particular importance for 
the ongoing TTIP negotiations, health care, public education, and other social services are 
excluded, as are cultural services. 

Canadian provinces and territories are bound to a regulatory status quo, providing the 
benefits of autonomous liberalisation in a number of sectors, including architectural, 
engineering, foreign legal consultancy, urban planning, tourism, and business services. For 
the first time in a Canadian PTA, provincial and territorial non-conforming measures are 
listed, and hence more transparent. 

Also for the first time, substantive and binding provisions are included in CETA on the 
mutual recognition of professional qualification. At the moment, the lack of coherent 
requirements for professionals remains a stumbling block, especially for providing cross-
border services. The process of recognizing foreign qualifications will be streamlined, 
providing a detailed framework so that regulators or professional organisations may 
negotiate mutual-recognition agreements. Some professional associations (such as 
architecture) in the EU and Canada have already engaged in discussions on mutual-
recognition agreements, while other professions (engineers, foresters) have expressed 
interest in future engagement. In terms of implications for EU legislation, unlike the 
relevant EU law (Directive 2013/55/EU), CETA has no provision for partial access to a 
profession and has a broader interpretation of “equivalency” (EUA 2014b). 

The agreement will also facilitate the temporary movement of key company personnel 
and service-providers between the EU and Canada. This is particularly important for firms 
                                           
3  The paper here is based on the Consolidated CETA Text published on 26 September 2014. 

This is contrary to the suggestion in Sinclair et al. 2014 that Annex II of CETA protects public services only in 
respect of market access obligations. 

4  This is contrary to the suggestion in Sinclair et al. 2014 that Annex II of CETA protects public services only in 
respect of market access obligations. 
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with overseas operations.  Certain categories of professionals will also have easier access to 
temporarily supply services such as consultancy in a variety of sectors, including 
accounting, architecture and engineering, in the latter case simplifying the fulfilment of 
after-sales maintenance and monitoring commitments.  

As widely observed, CETA includes provisions on investor-state dispute settlement 
(ISDS). In a hearing before the European Parliament on 29 September 2014, then EU 
Trade Commissioner-designate, Cecilia Malmström said that ISDS in CETA provides 
requisite protection for EU companies doing business in Canada, but that the rule of law 
should trump the interests of investors in every case.  

On the question of e-commerce and data privacy, CETA provides that each Party should 
adopt or maintain laws, regulations or administrative measures for the protection of 
personal information, taking into consideration international standards of relevant 
international organisations of which both Parties are a member (Chapter 18, Article X-03). 
The Parties also undertake to maintain dialogue on, inter alia, the protection of personal 
information (Article X-05). 

Particular benefits are expected to accrue to the EU through new market access 
commitments, including with respect to commercial dredging, repositioning of empty 
containers, uranium investment, which is now less restrictive and exempted from the 
requirement of first finding a Canadian partner, and telecommunications services, where 
reservations have been moved from Annex II to Annex I, with no change to current rules 
and a locking in of future liberalisation 

Although it is extremely difficult to make comparisons between the CGE modelling of 
different agreements (see Pelkmans et al. 2014), it appears that in CETA, as with EU-Korea, 
a large proportion of the expected welfare gains are attributed to the liberalisation of trade 
in services. Around half of the overall GDP gains for the EU are expected to come from 
market opening in services.  CETA will bring new opportunities for European companies by 
creating access to the Canadian market in key sectors such as financial services, 
telecommunications, energy and maritime transport. Overall, output gains for the EU could 
amount to €5.8 billion per year once the agreement is fully implemented.  
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4 CHALLENGES AND OPPORTUNITIES  

4.1 Opportunities (Advantages) in the TTIP negotiations 

KEY FINDINGS 

Clear opportunities exist to improve access to the US services market, both for well-
established and under-represented EU service providers, particularly in areas where the US 
has relatively high restrictions. 

Economic modelling indicates that TTIP will increase EU services exports to the US by 24%, 
and US exports to the EU by 14%. The asymmetric effect is due to the uneven initial levels 
of protection on each side of the Atlantic. Significant potential gains are predicted for EU 
providers of Business, Financial and Insurance Services. 

EU gains could also derive from changes in US policy, such as those in the areas of 
Telecommunications and Public health. 

In some areas, such as insurance, the realisation of EU gains will, however, depend on the 
application of US commitments at the sub-federal level. In other areas, such as health and 
education, EU gains will require a careful balancing of offensive and defensive interests. 

Arguably, of even greater importance than reducing US services barriers are the 
opportunities presented by TTIP to improve the efficiency of the EU service economy by 
reducing Europe’s own barriers to trade in services. 

Significant restrictions, and commensurate inefficiencies, persist in intra-EU services trade, 
notwithstanding clear progress in liberalising the internal market. An important feature of 
the modelling work is thus the expectation that TTIP negotiation of reduced transatlantic 
regulatory barriers will help unify the internal EU services market, leading to significant 
increases in intra-EU services trade.  

 
4.1.1 Reduced US barriers 

A guiding objective of the TTIP negotiations is for the EU to gain improved access to the US 
market for services. Services are the backbone of the US economy, representing over 70% 
of GDP and employment. The US market for services is the biggest in the world, for both 
exports and imports. The EU is the main market for US service exports and the main 
source of US service imports (WTO 2014). 

Though the US services market is relatively open by international standards, clear 
opportunities exist across the board, given the vast size of the US economy. Particular 
opportunities may also exist in those areas where the United States has relatively high 
restrictions on services imports. According to the OECD Services Trade Restrictiveness 
Index (STRI), US impediments are higher than the average for OECD Members plus six key 
emerging economies in five sectors. These are discussed in more detail below. 

Opportunities to expand service exports to the United States can be considered in terms of 
three groups of service activity. First, there are sectors representing a large slice of the 
trade and where there is already significant presence in the US market, demonstrating a 
proven ability to compete and an existing critical mass of activity from which to expand but 
where nevertheless opportunities may exist to reduce persisting entry barriers or to benefit 
from recent changes in the US policy environment. Second are sectors with a more modest 
presence in the US market but where EU service providers have a foot in the door and 
opportunities to benefit from barrier reductions or US policy shifts. And third are sectors 
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that are either absent or with very minor presence where there may nevertheless be 
opportunities to gain market presence. 

Sectors with a significant presence. Among the activities with significant presence in the US 
market, business services clearly stand out, with a combined share of some 30% of EU 
service exports to the United States (see Table 2). As reflected in TTIP objectives set by 
the European Commission, opportunities for further expansion here are likely to centre on 
speedier licensing and approval processes, on more effective mutual recognition of 
professional qualifications and on improved provisions under mode 4 for the temporary 
movement of professional service providers. As noted above, for each of these measures, 
innovations introduced in CETA could offer a useful basis on which to proceed. The 
European Services Forum is pushing strongly for improved access to the US market for EU 
professional service providers and has called for mutual recognition of accountancy, 
architecture, engineering and legal qualifications, a call supported by the UK Law Society. 
Economic modelling shows business services as being an area where significant benefits 
can be expected to accrue to the EU (Fontagné et al.). 

Other sectors where the EU already has a significant presence in the United States are sea 
and air transport, accounting for, respectively, 11.9% and 7.4% of EU services exports to 
the US (Table 2). For sea transport, EU objectives centre on reaching agreement on new 
rules for improved market access. Maritime transport is one of the five sectors where US 
barriers to entry are higher than the OECD average. The principal areas of concern for the 
EU are the US “100% scanning requirement”, the certification of carriers and the regulation, 
under the Merchant Marine Act (or Jones Act) of 1920, of cabotage (transport of goods or 
passengers between two points in the same country by a vessel registered in another 
country). Air transport too is a highly regulated sector, though the Open Skies Agreement 
signed by the EU and US in 2007 offers a basis for regulatory cooperation. 

The provision of financial services is another major area of transatlantic activity, 
accounting for 11.2% of EU services exports to the US (Table 2). Nevertheless, 
impediments are widespread. There is an overall lack of cooperation between regulators on 
each side of the Atlantic. The Basel regulations are not implemented in the same way. And 
the use of the International Financial Reporting Standards (IFRS) in the EU and a different 
reporting system in the US leads to discriminatory taxation of EU companies. Compounding 
these problems is the fact that re-regulation of the sector in the wake of the financial crisis 
is being conducted in ways that are not consistent across the Atlantic. While US negotiators 
say they are not opposed to the inclusion of financial services in TTIP, they are nervous of 
provisions dealing with prudential regulation (such as implementation of Basel III). 
Ostensibly this is because such issues go beyond trade. US reticence may also reflect 
concerns not to undermine the 2010 Dodd-Frank Wall Street Reform and Consumer 
Protection Act designed to tighten US financial sector regulation in the aftermath of the 
Global Financial Crisis. Were these problems to be overcome, economic modelling suggests 
that financial services would be another area of significant potential gain for the EU. 

Sectors with a more modest presence. Among the sectors with a more modest share of EU 
exports and somewhat less presence in the US market are insurance services, 
representing 6.1% of EU services exports to the United States. Insurance services are 
amongst those where the OECD STRI records a level of US restrictions above the OECD 
average. Obstacles include barriers and delays to licensing and approval, discriminatory 
regulation of collateral and divergent State-level regulations. Projected modelling gains to 
the EU from TTIP liberalisation are correspondingly high for insurance (Fontagné et al.) 
though their realisation will depend importantly on the application of US commitments at 
the sub-federal level. 
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The field of communications, encompassing postal and courier services and 
telecommunications, accounts for 2.6% of EU services exports to the United States and, 
again, offers opportunities through the removal of existing impediments to entry. US 
barriers in postal and courier services are higher than the OECD average, due in part to the 
monopoly granted to the US Postal Service in the US market. And in telecommunications, 
the Communications Act makes it difficult for EU companies to invest in US telecoms. 
Particular telecommunications opportunities may arise, however, as a result of a recent 
decision of the United States to eliminate the International Settlements Policy in order to 
modernize telecom rules and increase competition (WTO 2014 p. 125). 

In the field of computer and information services (6.8% of exports, mostly in computer 
services), the TTIP objective of bringing more SMEs into active transatlantic e-commerce 
has been aided by the recent decision of Microsoft to allow non-US customers’ data to be 
stored on non-US servers, thus bringing Microsoft practice into compliance with EU privacy 
law. Realisation of trade potential in this sector is likely, however, to require resolution of 
issues under EU competition law affecting the activities in Europe of US companies such as 
Google. Particular issues of concern are Google’s dominant position in the provision of 
vertical search services and its use of third-party content (see Almania 2014).  

Both construction services (0.6% of EU services exports to the US) and audio-visual 
services (1.3%), where, in TV and Broadcasting, US barriers to entry are higher than the 
OECD average, also offer the potential for growth. Realisation of this potential will require, 
however, in the case of construction services, application of US commitments at the sub-
federal level and, in the case of audio-visual services, a careful balancing of EU offensive 
and defensive interests, where the latter are likely to prevail. 

Sectors with minimal presence. Two sectors with under-exploited potential in the US 
market are private education and private health services. Under each of the four modes 
of service delivery opportunities exist to develop the export of education services to the 
United States, whether through cross-border trade in educational materials, the movement 
of students, physical presence of educational establishments in the US or the short-term 
movement of teachers and administrators. And in the case of health care, the Patient 
Protection and Affordable Care Act of 2010 (known more widely as Obamacare), which 
seeks to increase the number of patients covered and improve the conditions of coverage, 
is expected to increase the shortfall in doctors within the United States, opening up 
opportunities for foreign service providers (WTO 2014 p. 137).  It has recently been 
suggested that TTIP can help spur specialisation, on both sides of the Atlantic, by helping 
companies to access markets for new and innovative health products and services in a 
faster way (Erixon et al. 2015).  
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Table 2: EU-28 Services Trade with the United States by Sector, 2012 

 Export Import 

 Million EUR Percent Million EUR Percent 

Total 164.839 100 150.885 100 

Transportation 33.260 20,2 22.605 15,0 

Sea 19.602 11,9 10.325 6,8 

Air 12.170 7,4 9.709 6,4 

Travel 17.151 10,4 17.522 11,6 

Communications 4.223 2,6 5.223 3,5 

Postal 821 0,5 1.599 1,1 

Courier 796 0,5 1.624 1,1 

Telecommunications 2.605 1,6 1.999 1,3 

Construction 922 0,6 687 0,5 

Insurance 10.028 6,1 2.792 1,9 

Financial 18.477 11,2 9.835 6,5 

Computer and Information 11.270 6,8 8.559 5,7 

Computer 10.116 6,1 7.926 5,3 

Information 1.154 0,7 632 0,4 

Royalties and license fees 14.877 9,0 23.847 15,8 

Other business services 49.874 30,3 52.579 34,8 

Merchanting 3.226 2,0 0 0,0 

Legal, Accounting 10.426 6,3 8.662 5,7 

Advertising 3.471 2,1 5.636 3,7 

R&D 11.534 7,0 12.707 8,4 

Architecture, 
engineering 

4.503 2,7 2.871 1,9 

Services between  
affiliates 

4.198 2,5 6.311 4,2 

Personal. Cultural, 
Recreational 2.881 1,7 2.759 1,8 

Audio-visual 2.100 1,3 2.245 1,5 

Government services nie 1.844 1,1 2.035 1,3 

Source: Eurostat [bop_its_det] 
 

With both education and health care, however, even for the provision of private services a 
difficult balance will need to be maintained between defensive and offensive interests, 
given the acute sensitivity of regulatory sovereignty in the provision of services in each of 
these areas. As noted earlier, however, EU Trade Commissioner Malmström has made clear 
that any EU Member is free to include such sectors in bilateral negotiation with the US if it 
so wishes. 
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4.1.2 Reduced EU barriers 

Arguably, of even greater importance than reducing US services barriers are the 
opportunities presented by TTIP to improve the efficiency of the EU service economy by 
reducing Europe’s own barriers to trade in services. It is worth elaborating briefly on why 
this is so. 

We have seen how in the EU-Korea PTA the disproportionate expected gains to Korea from 
the liberalisation of trade in services arise in large measure from the fact that Korea has 
relatively high barriers to services trade and therefore correspondingly high gains from 
their removal. Beyond this empirical observation, there is a large body of recent study 
analysing the gains from own-liberalisation of trade in services. Current modelling work, as 
well as examining broad estimates of prospective gains in welfare also seeks to measure 
the impact of barriers to trade in services on downstream users. It is thus found that if 
account is taken of service barriers, the effective rate of protection5 for some agricultural 
and manufacturing sectors actually turns negative; in effect, these sectors are being taxed 
(Dihel and Dee 2006). Put positively, countries will strengthen their comparative advantage 
in manufacturing following trade liberalisation in services (Nordas 2010). Moreover, in the 
framework of intra-industry trade, which is driven by product differentiation, high trade 
costs in business services are found to be associated with a low level of product 
differentiation in downstream industries, particularly in the motor vehicle industry. An 
important policy implication of this finding is that open markets in business services will 
help industrial upgrading (Nordas 2011). 

The OECD STRI records some 14 sectors where selected EU Members have restrictions 
above the OECD-plus average 6  Five EU Members or Candidate countries have above-
average restrictions in six or more sectors: Austria, Finland, Greece, Iceland and Turkey. 
And while the larger economies appear to be relatively more open, Italy is above average 
in five sectors and France in motion picture and sound recording services. 

On the basis of other recent research, and focussing analysis on OECD countries only, EU25 
are found to have average tariff equivalents above the OECD average in five service 
sectors: communication, construction, insurance, financial and computer services (Guillin 
2013). 

In addition to services barriers between the EU and the rest of the world, significant 
restrictions, and commensurate inefficiencies, also persist in intra-EU services trade, 
notwithstanding clear progress in liberalising the internal market. The TTIP could, directly 
or indirectly, serve to exert external pressure in favour of continued reform. Impediments 
to intra-EU trade take two forms: lingering barriers after five years of the services 
Directive; and barriers in regulated services markets, outside the services Directive, and 
which account for the dominant share of intra-EU FDI.  

The services Directive has led to widespread abolition and simplification of regulatory 
restrictions on intra-EU trade. Nevertheless, for cross-border trade considerable regulatory 
discretion and complex heterogeneity remain. And for trade via commercial presence, it has 
been observed that “lingering barriers militate against the expectation that the boost to 
intra-EU establishment in other markets is going to be huge” (Mustilli and Pelkmans 2013. 
See also European Commission 2011a and 2011b).  

                                           
5 The effective rate of protection is the measure of net protection given when the cost of restrictions on imported 
inputs (say banking services) for the production of a particular product (say a motor vehicle) is subtracted from 
the protection given to that product. 
6 The sectors cover accounting, architecture, commercial banking, computer, courier, distribution, engineering, 
insurance, legal, maritime, motion picture, road freight, sound recording and TV and broadcasting services.  
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Barriers in regulated markets outside the services Directive are essentially a matter of 
national regulations. The excluded sectors cover financial services, network industries, 
transport, professional services, three other derogated sensitive sectors and the temporary 
cross-border provision of services. Though some pro-competitive effects have been 
observed as a result of gradual liberalisation (European Commission 2013c), much remains 
to be done. Persisting design barriers continue to frustrate EU financial integration; 
prompting critical comment from the IMF (IMF 2011). Formidable barriers persist to EU-
wide exchange in eCommunications, electricity and gas services and freight rail. And, 
remarkably, heterogeneity in regulations for professional services among EU Members is 
twice that between non-EU OECD countries. 

Consistent with observations about the heterogeneity of services barriers among EU 
Members, there is also recent evidence that changes in barriers to services trade over time 
are very different across EU countries (Miroudot et al. 2013). There are thus substantial 
reductions in the cost of trade in services between 1995 and 2007 in Germany, Ireland and 
Poland but a noticeable increase over the same period in France. This suggests that 
Member States have taken substantially different paths in implementing the single market 
for services. 

4.2 Estimating the gains from TTIP 

The principal modelling input to the European Commission’s Impact Assessment of TTIP, 
CEPR (2013), has two scenarios for a comprehensive PTA: a less ambitious scenario 
involving elimination of 98% of tariffs, 10% of services and goods NTBs and 25% of public 
procurement NTBs; and an ambitious scenario involving elimination of 100% of tariffs, 25% 
of NTBs on services and goods and 50% of procurement NTBs. The ambitious scenario is 
estimated to generate gains of up to €120 billion for the EU, equal to a change in GDP of 
almost 0.5%. The main drivers of the gains are the reduction of non-tariff measures in 
goods, followed by tariff removal. Under CEPR (2013), the role of NTBs in services is only 
modest.  

These results are somewhat surprising given the expectation that the gains from trade 
liberalisation are likely to be relatively large for services. The contrast with the estimates in 
respect of EU-Korea – not least in the area of business services - is particularly striking. 
Indeed, one in-depth assessment, Pelkmans et al. (2014), concludes that CEPR (2013) 
understates the expected gains from the liberalisation of trade in services in TTIP. A 
principal basis for this observation is a comparison with another study, Fontagné et al. 
(2013), which takes a different approach to the measurement of NTBs than CEPR 
(2013)/Ecorys (2009) and which attributes much higher costs to services impediments.  

In commenting on the Ecorys approach to modelling services liberalisation, Fontagné et al. 
suggest that the business survey approach used by Ecorys is likely to apply a narrower 
meaning to the term non-tariff measure and ignore some of the effects of different 
regulatory approaches. Thus, Fontagné et al. have an estimated ad valorem equivalent of 
protection arising from services NTMs in the US of 47.3% compared with an estimate of 
only 8.9% in the Ecorys study. 

Fontagné et al. estimate that TTIP will increase EU services exports to the US by 24%, and 
US exports to the EU by 14%. The asymmetric effect is due to the uneven initial levels of 
protection on each side of the Atlantic – access to the US market being more restricted, as 
noted earlier. The impact of the gains is also uneven among EU Members, with an 
estimated gain in total services exports of 4.8% for the UK, compared with 3.1% for France 
and 2.9% for Germany, arising from the fact that the US accounts for a larger share of 
services exports for the UK than for Germany and France.  
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An important feature of the modelling work by Fontagné et al. is the expectation that TTIP 
negotiation of reduced transatlantic regulatory barriers will help unify the internal EU 
services market, leading to significant increase in intra-EU services trade.  

Beyond these specific observations on the likelihood that CEPR (2013) understates services 
gains from TTIP, there are other, general, reasons why CGE modelling of services gains is 
likely to be on the conservative side. First, the modelling approaches used are not well 
suited to capture scale effects arising from the reduction of non-tariff barriers, pro-
competitive action and stimulus to innovation and productivity, and hence tend to 
underestimate the intra-industry responses and dynamic adjustment to economic 
integration. Second, the assumption in much modelling work of a fixed supply of labour will 
tend to understate the potentially large gains from the increased mobility (under Mode 4 
liberalisation) of service providers7. And third, the modelling is unlikely to capture services 
gains where the service is embodied in trade in goods (postulated by Cernat and Kutlina-
Dimitrova 2014 as Mode 5). 

Possibly offsetting, to some extent, these tendencies to understate is the usual exclusion 
from the baseline scenario of the effects of other agreements in the pipeline. To the extent 
that the pending Trade in Services Agreement (TiSA) is successfully completed – reducing 
services barriers among the signatories, which includes the EU and US - the potential gains 
attributable to TTIP will be correspondingly reduced. 
 
4.3 Challenges (Disadvantages) in the TTIP negotiations 

KEY FINDINGS 

Concerns about maintaining standards in public health and education require prudence 
given uncertainties about assurances of ring-fencing services “supplied in the exercise of 
governmental authority”. 
Nevertheless, there are many ways in which PTA signatories can limit their liberalisation 
commitments and strong assurances have been given, including by Commissioner 
Malmström, that nothing in TTIP will limit the ability of EU Members to support public 
services, and that the existence of investor-state dispute settlement (ISDS) could neither 
prevent a service being brought back into the public sector nor force the payment of 
compensation for such an action. 
Other areas of concern have also prompted reassurances but will nevertheless call for close 
monitoring to ensure that: 
• Pursuit of mutual recognition of professional qualifications in TTIP will be consistent with 

the process of intra-EU “mutual evaluation”. 
• Bringing more SMEs into active transatlantic e-commerce will be consistent with the 

data privacy rights of EU citizens. 
• Any ISDS provisions will not be able to overturn national regulations. 
The underlying challenge in TTIP will be to find the right balance between commitments 
and limitations so that the benefits of liberalisation are not forgone.  
Concerns about the impact of TTIP on third parties and on multilateral liberalisation efforts 
should not be exaggerated. 
 

                                           
7  As a related point it should be noted that standard CGE models, such as that used in CEPR (2013), do not 

estimate changes in employment. This results from the fact that such models are governed by equilibrium 
conditions, such that supply equals demand for labour at a given set of wages. Therefore, the model may show 
the reallocation of labour between sectors after TTIP has come into force, but it does not tell us anything about 
unemployment or indeed extra jobs. 
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• The margin of preference involved in the liberalisation of services via PTAs is 
diminishing over time and the degree of discrimination introduced against third parties 
is relatively low. 

• And as the EU and US are two key players in the negotiation of a plurilateral trade in 
services agreement (TiSA) any services liberalisation in TTIP might be expected to 
translate into corresponding ambition within the wider agreement. 

 

4.3.1 Concerns about regulatory sovereignty 

An overriding concern, with a number of dimensions, is that liberalisation commitments 
within the framework of a PTA will limit signatories’ regulatory sovereignty. At a general 
level, however, the right to regulate is enshrined within the text of PTAs, as it is in the 
GATS. Thus for example in EU-Korea, as noted above, the services chapter asserts each 
Party’s right to regulate to meet legitimate policy objectives. 

Particular concerns arise in relation to the pursuit of mutual recognition of professional 
qualifications. The European University Association has thus claimed that the widespread 
goals of mutual recognition in TTIP are unprecedented and raise important implications for 
the process of intra-EU “mutual evaluation”, for the evolution of EU legislation, given that 
the relevant Directive (2013/55/EU) is in transposition until January 2016, and for the 
choice of professions to be covered; they suggest it unlikely that healthcare professions 
would be included (EUA 2014a). Notwithstanding these concerns, there would seem to be 
scope for complementarity between TTIP and internal EU deliberations given that Member 
States are currently assessing how far their professions might be deregulated, in order to 
boost cross-border service delivery and introduce greater automaticity into the recognition 
of qualifications.  

Concerns about data privacy and security have also arisen and bear, directly and 
indirectly, on the provision of Information and Communication Technology (ICT) services. 
These concerns are linked to the Digital Age whereby “smart” devices and complex 
algorithms are able to generate Big Data via, for example, online purchases, digital 
networking, scanning of barcodes and smart meters in energy grids. A fear has thus been 
expressed that TTIP will allow corporations to generate “commodified public data” 
(Cruickshank and Chis 2015). For its part, the European Parliament has observed that the 
TTIP objective of bringing more SMEs into active transatlantic e-commerce should be 
consistent with the data privacy rights of EU citizens and that the processing and 
dissemination of personal data should continue to be governed by Article XIV of the GATS. 
In TTIP consultations between stakeholders and DG Trade and DG Connect it has been 
noted that while it not entirely clear how cyber-security could formally fit in the TTIP it is 
evident that the agreement cannot ignore its trade repercussions (European Commission 
website). For its part, the European Commission has given assurances that the 
controversial provisions of the rejected Anti-Counterfeiting Trade Agreement will not be 
introduced in TTIP (see Armanovica and Bendidi 2014). What might be expected in TTIP 
are provisions akin to those in CETA that would require Parties to respect international 
standards of relevant international organisations of which both Parties are members. 
Reference might also be made to the ongoing review of the US-EU Safe Harbour 
programme, operational since 2000, which addresses concerns about data transfers and 
creates a mechanism for US companies to comply with the EU Directive on Data Protection 
(1995) (see, for example, Future of Privacy Forum 2013).  The programme has been 
criticised, inter alia, by the European Parliament in its resolution of 12 March 2014. 
Reference could also be made in TTIP to the Data Protection Umbrella Agreement currently 
being negotiated between the EU and US. 
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In addressing the challenge under ICT services of protecting privacy rights and data 
security while facilitating the free flow of data over the cloud, including for researchers in 
the fields of health and social sciences (EUA 2014b), a positive recent development, as 
noted above, is the decision of Microsoft in April 2014 to allow non-US customers’ data to 
be stored on non-US servers, thus bringing Microsoft practice into compliance with EU 
privacy law. Also noted above, however, will be the need to keep under close review the 
developments under EU competition law relating to the activities in Europe of dominant US 
ICT companies such as Google. 

A particular aspect of the right to regulate has arisen in the case of public health services 
and the protection of investment. This issue does not relate to the services provisions of 
TTIP per se but nevertheless is directly relevant to the provision of services and therefore 
warrants attention. Concerns have been raised about the potential for investor protection 
and investor-state dispute settlement mechanisms to be used by corporations to attack 
public services. Such mechanisms are contentious as they give foreign corporations the 
right to sue the countries in which they are investing if they believe a government decision 
has unfairly impacted on their investment. 

This has happened in Australia, where the tobacco company Philip Morris, using an ISDS 
mechanism embedded in a 1993 investment agreement between Australia and Hong Kong, 
has attacked a government decision to adopt standardized packaging for cigarettes. Philip 
Morris has asked an offshore tribunal to award it money in compensation for the loss of its 
‘intellectual property’8. In another case, this time in Europe, the Dutch insurer Achmea has 
instigated litigation against the Slovak government’s proposal to establish a universal 
health insurance scheme. 

Responding to questions on the issue of ISDS by a House of Lords committee on 16 
January 2014, TTIP chief negotiator Ignacio Garcia Bercero said the mandate was to 
explore this issue with the United States, but only to come to a definitive conclusion on 
whether ISDS should be part of the agreement towards the end of negotiations. 

A subsequent statement from EU trade spokesman John Clancy encouraged Civil Society to 
work with the European Commission on the issue of ISDS, with an assurance that 
legitimate government public policy decisions would not be overridden. On this latter point, 
Ignacio Garcia Bercero has also acknowledged, in a letter of 8 July 2014 to UK 
parliamentarian the Rt. Hon John Healey MP that while under ISDS investors can seek 
compensation for perceived breaches of commitments under the relevant treaty they 
cannot overturn national regulation. 

Nevertheless, recognizing the extent of Civil Society’s concerns with this issue, the 
European Commission has announced that it would consult the public on the proposed 
investment protection and ISDS mechanisms. These consultations are ongoing. 

  

                                           
8 Philip Morris Asia is arguing that Australia's tobacco plain packaging measure constitutes an expropriation of its 
Australian investments in breach of Article 6 of the Hong Kong Agreement. Philip Morris Asia further argues that 
Australia's tobacco plain packaging measure is in breach of its commitment under Article 2(2) of the Hong Kong 
Agreement to accord fair and equitable treatment to Philip Morris Asia's investments. Philip Morris Asia also 
asserts that tobacco plain packaging constitutes an unreasonable and discriminatory measure and that Philip 
Morris Asia's investments have been deprived of full protection and security in breach of Article 2(2) of the Hong 
Kong Agreement. Australia rejects these claims. The arbitration is being conducted under the United Nations 
Commission on International Trade Law (UNCITRAL) Arbitration Rules 2010.  
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4.3.2 Concerns about the provision of public services 

Equally complex – and of overriding importance in the framework of TTIP - are concerns 
that liberalisation commitments will lead to a lowering of standards in the provision of 
public services. This concern is particularly acute in the areas of education and health. It 
has been suggested that while health services were explicitly excluded from the Services 
Directive, no such exemption applies to education, thus making it, arguably, more exposed 
to TTIP (EUA 2014b). 

Stakeholder comments about the liberalisation of education services, expressed inter alia 
by the UK Trade Union Congress (TUC 2014), include concerns that public services be 
unambiguously excluded and that limits be placed on signatories’ access to the market for 
student loans and public sector research grants. 

There are many ways in which such concerns can be addressed but prudence is indeed 
required. PTAs generally follow the principle embodied in the GATS that services covered by 
commitments exclude those “supplied in the exercise of governmental authority”. This 
exception is further defined in GATS Article I.3 (c), which says that: “a service supplied in 
the exercise of governmental authority” means “any service, which is supplied neither on a 
commercial basis, nor in competition with one or more service suppliers”. There is, however, 
considerable uncertainty about the exact scope and meaning of these terms (for more 
detail see Annex 2). As pointed out by the European University Association, many European 
“public” higher education institutions do not unambiguously meet the criteria for services 
provided in the exercise of government authority (EUA 2014a). Should measures extended 
to public institutions be deemed to fall under the agreement in question, this could trigger 
equal treatment of like foreign services and service suppliers (under the market access and 
national treatment obligations). The government would then be required, in the absence of 
appropriate limitations, to extend financial and other benefits to the services and/or 
suppliers concerned. 

The key here, however, is the application of the “appropriate limitations” and there are 
indeed many ways in which PTA signatories can and do effectively limit their liberalisation 
commitments and associated obligations. In the area of education services, this ranges 
over confining commitments to private education, excluding certain sub-sectors (primary 
and secondary education are often excluded) or excluding certain fields of activity (such as 
medical education or teaching).  

In addition, specific limitations can be placed on market access. For mode 1 (cross-border 
trade) this might involve provision for compliance with domestic regulations. Mode 3 
(commercial presence) commitments often include provisions requiring joint venture or 
twinning arrangements with foreign equity limits, economic needs tests, compliance with 
domestic regulations, limits on geographic location, on the number of students, the number 
of foreigners in senior posts, or, in the case of US PTAs, the number of licenses in a 
particular field. Mode 4 (temporary movement of service suppliers) is mostly “Unbound” 
with provisions limiting movement to intra-corporate transferees. US commitments in 
education under GATS tend to stipulate the need for compliance with minimum skill levels, 
limits on the length of stay and compliance with national labour laws. 

Finally, specific limitations can be placed on national treatment. The United States, under 
the GATS, has thus reserved the right, for all four modes, to limit granting of state funding 
or subsidies to state-owned institutions and to bestow tax preferences to such institutions. 
Moreover, all US negative-list PTAs (including KORUS, US-Australia and US-Chile) have 
reservations providing the right to adopt or maintain any measure with respect to the 
provision of public health or education services. 
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All of these safeguards and limitations would seem to be available in TTIP. Assurances have 
thus been given by the European Commission that nothing in TTIP will limit the ability of EU 
members to provide state support to public services9, to designate public monopolies or to 
place limitations on market access and national treatment in respect of publicly-funded 
education, as well as health care and water services (EC website). In his letter of 8 July 
2014 to UK parliamentarian John Healey, Ignacio Garcia Bercero gave assurances that “all 
EU free trade agreements contain specific safeguards (GATS Article I:3) which exempt all 
services supplied in the exercise of governmental authority”. More importantly – given the 
difficulties of pinning down this concept - Garcia Bercero also stressed that the EU was able 
to exclude public health services under the positive listing of EU-Korea and that such 
protection remains “irrespective of whether commitments are scheduled in positive or 
negative listing” (emphasis added)10. 

More recently, in a hearing before the European Parliament on 29 September 2014, then 
EU Trade Commissioner-designate Cecilia Malmström confirmed that public services, 
including health, education and water management, were not on the TTIP agenda and that 
there is no obligation for national governments to include them. However, any EU Member 
is free to include such sectors in bilateral negotiation with the US if it so wishes. Since then, 
Cecilia Malmström, in writing to UK Minister for Trade and Investment, Lord Ian Livingston, 
on 26 January 2015, repeated a number of firm assurances in the framework of TTIP: that 
Member States do not have to open public health services to competition from private 
providers; that Member States are free to bring back outsourced services into the public 
sector whenever they choose; and that the existence of ISDS could neither prevent a 
service being brought back into the public sector nor force the payment of compensation 
for such an action. Importantly, there have been informal indications that US negotiators 
could subscribe to the views expressed in this letter. 

4.3.3 Overcoming resistance 

The real challenge is to find the right balance between commitments and limitations, so 
that the potential benefits of liberalisation are not forgone. In both the EU and the US, the 
ability of central authorities to effect market opening in the service sector is constrained. 

For US PTAs, it has been observed that, despite a generally ambitious approach to services 
liberalisation, setting an, albeit self-proclaimed, gold standard in market opening, there is a 
pronounced tendency for the United States to use negative-list reservations to exclude 
services measures maintained at the sub-federal level (Heydon and Woolcock 2009, p66). 
The EUA is thus correct in its observation that ambitious mutual recognition objectives in 
TTIP would be hard to apply by the US states. 

In the EU too individual Member States have extensive powers to impose domestic 
regulations covering a wide variety of circumstances and services. It is this factor that 
helps explain the marked discrepancy in EU experience over the past twenty years in the 
relative pace of market opening in goods and services. While over this period, trade costs 
(that is, impediments) for goods have steadily declined, those for services have steadily 
increased, despite the fact that this period saw the realisation of the full impact of the 1992 
programme on the internal market in services (Miroudot et al. 2013). 

                                           
9  This would bear, for example, on EU state aid rules for the assessment of public compensation for services of 

general economic interest (SGEI), as agreed in April 2012, in support of the delivery of high-quality public 
services (EC website). 

10  Leaked documents suggest that the scheduling of sectors and of market access limitations in TTIP will be on a 
positive list basis, with limitations to national treatment dealt with on a negative list basis. Other 
commentators, such as the EUA assume, however, that TTIP will take a negative-list approach as was done in 
CETA (EUA 2014b). CETA nevertheless still provides for the exclusion of public services. 
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In the face of this resistance, it is worth stressing that GATS or PTA commitments can 
contribute to the advancement of national reforms and build capacity in the provision of 
services. By creating a more transparent and predictable legal framework, GATS or PTA 
provisions can improve the investment climate and help attract foreign investment in the 
service sector. This new investment can in turn provide capital and expertise to help 
expand domestic capacities. In the area of education, though relevant empirical research is 
still in its infancy, there are indications supporting the hypothesis that the private sector is 
more likely to invest in countries that have made liberalisation commitments (Bressie et al. 
2004). In this respect, relatively high trade costs in services, though they represent a 
challenge to liberalisation efforts, also represent an opportunity and were thus treated as 
such in the preceding section. 

4.3.4 Effects on third parties 

As a preferential agreement, TTIP, whatever real benefits it may offer the signatories, may 
have negative consequences for third parties. As such it is second best to multilateral 
liberalisation. But this argument too needs to be nuanced. While PTAs do involve trade and 
investment diversion at the expense of non-signatories (see Heydon and Woolcock 2009, 
page 147), this effect is likely to be more pronounced in goods trade than in trade in 
services, where essentially regulatory reforms may well yield benefits to all traders. The 
impact will depend on the reform in question; while mutual recognition agreements, by 
definition, are selective and hence discriminatory, improved regulatory transparency is not. 
And even with regulatory harmonisation in TTIP there may be scope for positive spillover 
effects on third parties. Pelkmans et al. (2014) identify three mechanisms through which 
this could happen: first, by the EU and US applying measures on an MFN basis; second, by 
third parties unilaterally adopting the harmonised measures themselves; and third, by third 
parties negotiating among themselves to adopt the harmonised measures. CEPR (2013) 
estimates that for TTIP, 20% of reduced bilateral trade costs associated with non-tariff 
barriers (goods and services) are due to direct spillovers (as EU-US regulatory reform 
reduces trade costs in third countries). Indirect spillovers (as third countries themselves 
adopt the regulatory reform undertaken by the EU and US) contribute a further gain equal 
to one half of the direct effect. 

In a complementary line of research, Miroudot and Shepherd (2012) find that the “margin 
of preference” of services PTAs is diminishing over time, and that the degree of 
discrimination introduced by services PTAs is relatively low.  

Another criticism levelled at PTAs is that they divert attention, and effort, from first-best, 
multilateral reform agendas. This too needs nuance in the case of TTIP. As the EU and US 
are two key players in the negotiation of the plurilateral trade in services agreement (TiSA), 
any services liberalisation in TTIP could be expected to translate into corresponding 
ambition in the wider, plurilateral agreement. At the same time, however, this still falls 
short of a fully multilateral effort. And to the extent that TTIP reform is subsumed into TiSA, 
the gains attributable to TTIP itself will be correspondingly reduced. 
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CONCLUSIONS 
EU experience with the recently concluded agreements with Korea and Canada suggests 
that it is possible through PTAs to pursue successfully interests in services that are both 
offensive (improved market access) and defensive (safeguarded regulatory sovereignty). 
Services liberalisation moreover can be expected to account for a large share of potential 
liberalisation gains, not least via own-liberalisation. And the safeguarding of defensive 
interests can, in principle, be achieved whether through positive listing (as in EU-Korea) or 
negative listing (as in CETA).  

However, for offensive interests in services to be effectively realised, it is necessary to 
address a particularly wide range of market access barriers going well beyond constraints 
at the border. And whatever formal commitments are made within the PTA, the process of 
monitoring, follow-up and implementation remains crucial. 

An overriding concern about TTIP is that liberalisation commitments will lead to a lowering 
of standards in the provision of public services, notably in education and health. Prudence 
is indeed warranted as assurances about ring-fencing services “supplied in the exercise of 
governmental authority” are hard to pin down. Nevertheless, there are many ways in which 
PTA signatories can and do limit their liberalisation commitments and strong assurances 
have been given, including by EU Trade Commissioner Cecilia Malmström, that: 

• Nothing in TTIP will limit the ability of EU Members to provide state support to public 
services, to designate public monopolies or to place limits on market access and 
national treatment in respect of publicly-funded education, health care or water 
services. 

• Public services are not on the TTIP agenda. 
• The existence of ISDS could neither prevent a service being brought back into the 

public sector nor force the payment of compensation for such an action. 

Other areas of concern have also prompted reassurances but will nevertheless call for close 
monitoring: 

• That the pursuit of mutual recognition of professional qualifications in TTIP will be 
consistent with the process of intra-EU “mutual evaluation”, given that the relevant 
Directive (2013/55/EU) is in transposition until January 2016. 

• That the TTIP objective of bringing more SMEs into active transatlantic e-commerce 
will be consistent with the data privacy rights of EU citizens. 

• That any provisions facilitating investor-state dispute settlement will not be able to 
overturn national regulations. 

The underlying challenge in TTIP will be to find the right balance between commitments 
and limitations so that the potential benefits of liberalisation are not forgone. 

• In the United States there is a pronounced tendency to use negative-list 
reservations to exclude from liberalisation service restrictions at the sub-federal 
level. The OECD Services Trade Restrictiveness Index (STRI) record five sectors 
where US impediments are higher than the OECD average. 

• In the EU, individual Member States have extensive powers to impose domestic 
regulations covering a wide variety of services, helping explain why over the past 
twenty years trade costs (that is, impediments) for goods have steadily declined 
while those for services have steadily increased. The STRI records some 14 sectors 
where EU members have restrictions above the OECD average. And, remarkably, 
the heterogeneity in regulations for professional services among EU members is 
twice that between non-EU OECD countries. 
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The corollary of these restrictions is the opportunity presented for gains from greater 
market opening, not least from own-liberalisation, given the role of services liberalisation in 
generating overall economic efficiency while strengthening comparative advantage in 
manufacturing. Economic modelling thus predicts significant welfare gains from services 
opening in TTIP. 

Notwithstanding these potential gains, in a global context concerns might be raised about 
the impact of TTIP on third parties and on multilateral liberalisation efforts. However, 
neither of these concerns should be exaggerated. 

Recent research suggests that the margin of preference involved in the liberalisation of 
services via PTAs is diminishing over time and that the degree of discrimination introduced 
against third parties is relatively low. 

As the EU and US are two key players in the negotiation of a plurilateral trade in services 
agreement (TiSA) any services liberalisation in TTIP might be expected to translate into 
corresponding ambition within the wider agreement. At the same time, however, this still 
falls short of a, first-best, fully multilateral effort. And to the extent that TTIP reform is 
subsumed into TiSA, the gains attributable to TTIP itself will be correspondingly reduced. 
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ANNEX 1 

Positive or negative listing: does it matter? 

Much discussion has taken place about the difference between a positive and negative list 
approach to identifying specific commitments in services trade liberalisation. A positive list 
approach is one where parties to an agreement specify which sectors are covered. A 
negative list approach, by contrast, requires that parties specify the sectors that are not 
covered by commitments. The GATS uses a positive list approach to identify sectoral 
coverage and then a negative list approach to indicate limitations to market access and 
national treatment commitments in respect of sectors listed in schedules. NAFTA, and all 
US agreements modeled on NAFTA, by contrast, rely on a negative list approach. This 
approach, pioneered by the US, Canada and Mexico, has since been spread by Mexico in 
the agreements it has signed in Central and South America.  

The services provisions of NAFTA go further and deeper than the GATS with respect to both 
substantive measures and sectoral coverage. The negative list approach is thus generally 
regarded as being more transparent than positive listing and as affirming an up-front 
commitment by signatories to an over-arching set of general obligations.  

Designating services provisions as being necessarily GATS-plus because they use negative 
listing requires considerable care, however. While it is generally accepted that negative 
listing is usually associated with increased transparency and greater liberalisation than 
positive listing, this says nothing about causality. It may simply be that countries that are 
prepared to open up significantly are more likely to use a negative list. Nor is the balance 
of advantage always clear cut. This is nicely illustrated by Japan’s agreements (Fink and 
Molinuevo, 2007). Positive listing (as in Japan-Malaysia) can offer advantages, like status 
quo bindings, usually ascribed only to negative listing. While negative listing (as in Japan-
Mexico) can bring disadvantages, like effectively denying application of the agreement to 
future service activities, usually ascribed only to positive listing.  

Moreover, as illustrated in the main body of this paper, the EU-Korea PTA though using a 
positive list approach, goes beyond KORUS in a number of respects, notwithstanding the 
negative list approach of the US-Korea PTA.  In their extensive survey of new generation 
PTAs, Roy, Marchetti and Lim (2007) conclude that while negative list agreements have 
yielded greater proportions of new or improved liberalisation bindings, this is not to say 
that all positive list agreements have led to lesser commitments than negative-list ones. 
For example, China’s commitments in its agreements with Hong Kong and Macao based on 
a positive list entails commitments providing concrete new commercial opportunities (Roy, 
Marchetti and Lim 2007). 

On the question of asymmetric liberalisation, it is often observed that the positive list-
hybrid approach of the GATS contains built-in Special and Differential Treatment (SDT) in 
that countries are able to determine the level of liberalisation with which they are 
comfortable. It might also be observed that bilateral and regional agreements with positive 
listing are more amenable to asymmetric commitments, geared to the levels of 
development of the participating parties. A positive list of sectors together with the 
possibility of binding above status quo might thus enable governments to tailor their 
commitments to meet regulatory concerns. It is noteworthy that three East Asian negative 
list PTAs have fully or partially reverted to a positive list in scheduling commitments for 
financial services, a sector where regulatory concerns about foreign participation are often 
acute (Fink and Molinuevo, 2007). 

In their thoughtful observations on this issue, Patrick Low and Aaditya Mattoo argue that 
WTO Members are simply not ready to make commitments in all services sectors, and that 
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even if they did, they would be tempted to specify heavy-handed restricting measures in 
their negative lists that would take the substance out of commitments in sectors that they 
regarded as sensitive (Low and Mattoo 1999). Instead of arguing for what would amount to 
a significant structural change in GATS, and the PTAs modelled on the GATS positive list -
hybrid approach, therefore, Low and Mattoo conclude that the preferable approach would 
be to emphasize reductions in limitations currently inscribed (or foreshadowed) in 
schedules – especially with respect to the "unbound" entries – and at the same time to 
press for widening the scope of sectoral coverage in existing (and foreshadowed) 
schedules. 
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ANNEX 2 

The carve-out for “services in the exercise of governmental authority”: a case 
study of education services. 

The GATS applies in principle to all services, except those provided in the exercise of 
governmental authority. GATS Article I.3 (b) states that, for the purpose of the GATS, 
“services” include “any service in any sector except services supplied in the exercise of 
governmental authority”. This exception is further defined in Article I.3 (c), which specifies 
that: “a service supplied in the exercise of governmental authority” means “any service, 
which is supplied neither on a commercial basis, nor in competition with one or more 
service suppliers”.  

 In practice, since there is no single model of governmental provision of education (or 
health) services within WTO membership, as the concept varies according to different 
segments, national traditions and legal conditions, the coverage of the carve-out will vary 
depending on the country and service concerned. However, uncertainties remain about its 
exact scope. This general definition does not make it possible to clearly determine whether 
and under what circumstances education (or health) services provided by public institutions 
would fall outside the scope of the GATS, or of preferential Trade agreements (PTAs) 
modelled on the GATS. Questions remain on the exact meaning of the definition of services 
supplied on a non-commercial basis, for instance. While services provided for free would 
fulfil this condition, the same cannot be said with certainty in the case of cost-recovery fees. 
Even equating commercial with profit seeking would still leave some questions unanswered 
as to the exact concepts of profit that would be relevant. And what about an activity that 
fails to live up to the supplier’s underlying profit intentions? Or a service that turns out to 
be profitable unintentionally?  

Similar questions arise with respect to the precise definition of the term “not in 
competition”. Would the provision of government subsidised education services alongside 
private training institutes represent a competitive relationship? If that were the case, the 
carve-out for services provided under governmental authority would have a limited effect in 
the case of education services, given that it is quite common for both public and private 
providers to co-exist. Or are there other criteria that would need to be met to deem 
whether services are in competition? 

Implications of misinterpreting the scope of the GATS 

These uncertainties have given rise to genuine concerns by governments and other 
stakeholders in the education community on the possible impact of the GATS, and of PTAs 
modelled on the GATS, on education services. However, as pointed out by Adlung (2006), 
the key question is whether misinterpreting the scope of GATS, or PTA, provisions may lead 
to a loss of policy control over the provision of these services. If commitments have not 
been made in a particular sector, only limited disciplines apply, the most important of 
which is the MFN principle (provided that countries have not included the sector in question 
in their lists of MFN exemptions). MFN treatment, however, does not impinge on 
governments’ ability to retain control over education services, given that governments 
retain the right to exclude any foreign participation.  

 If a country has made a commitment, other more significant obligations kick-in, especially 
on market access and national treatment. While commitments involve different levels of 
access depending on the limitations entered in the schedules, misinterpretation of GATS or 
PTA provisions may in such cases have more important implications. A case in point is the 
national treatment obligation. The measures extended to public institutions, should they 
unexpectedly fall under the Agreement, could trigger equal treatment of like foreign 
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services and service suppliers. The government would then be required, in the absence of 
appropriate limitations, to extend financial and other benefits to the services and/or 
suppliers concerned. Otherwise it would need to renege on its commitment under Article 
XXI, which would entail paying compensation through trade concessions or retaliatory 
measures of commercially equivalent effect. As subsidies are frequently used for 
development strategies of education policies, governments should be aware of unintended 
consequences. 

Scheduling commitments on education services thus raises questions in relation to their 
nature. At the same time, GATS or PTA commitments can contribute to the advancement of 
national reforms and build capacity in education. By creating a more transparent and 
predictable legal framework, GATS or PTA provisions can improve the investment climate 
and help attract foreign investment in education. This new investment can in turn provide 
capital and expertise to help expand capacity in education. Though relevant empirical 
research is still in its infancy, there are early indications supporting the hypothesis that the 
private sector is more likely to invest in countries that have made GATS commitments 
(Bressie et al., 2004).   

Limitations on education services commitments 

 Given uncertainty about the establishment of objective criteria for the carve-out clause, 
there are other options however, to address concerns and facilitate the assumption of GATS 
or PTA commitments in education services for countries that so wish. This consists of 
scheduling appropriate limitations in commitments on these services. WTO Members have 
wide flexibility in this regard, ranging over confining commitments to private education, 
excluding certain sub-sectors (primary and secondary education are often excluded) or 
excluding certain fields of activity (such as medical education or teaching).  

In addition, specific limitations can be placed on market access. For mode 1 this might 
involve provision for compliance with domestic regulations. Mode 3 commitments under 
GATS often include provisions requiring joint venture or twinning arrangements with foreign 
equity limits, economic needs tests, compliance with domestic regulations, limits on 
geographic location, on the number of students, the number of foreigners in senior posts, 
or, in the case of the United States, the number of licenses in a particular field. Mode 4 is 
mostly “Unbound” except as indicated in the horizontal section, with provisions limiting 
movement to intra-corporate transferees, requiring sponsorship, requiring an ENT or 
limiting employment to those employed in national institutions. US commitments in 
education under GATS tend to stipulate the need for compliance with minimum skill levels, 
limits on the length of stay and compliance with national labour laws. 

Finally, specific limitations can be placed on national treatment. The United States has thus 
reserved the right, for all four modes, to limit granting of state funding or subsidies to 
state-owned institutions and to bestow tax preferences to such institutions. 

This flexibility can allow governments to design GATS or PTA commitments in a manner 
which supports the sector and national development objectives. At the same time, it is 
important to recognise that the GATS cannot solve the issue of access to higher education 
services. It can only play a role in complementing policy decisions by enhancing investors’ 
confidence when countries decide to allow private sector participation in education. 
Domestic factors including the state and features of the education system and the country’s 
economic, social and political characteristics remain central. 
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