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EXECUTIVE SUMMARY
Background
The enforcement of EU competition rules was decentralised in 2004. As part of
decentralisation, enforcement powers were shared between the European Commission and
the National Competition Authorities (NCAs), and Article 101(3) Treaty on the Functioning
of the European Union (TFEU) was granted direct and automatic applicability. At the time,
this was considered a sea change for EU competition law and many scholars and
practitioners were convinced that the decentralised enforcement would jeopardise the
consistent application of EU competition rules. In order to prevent inconsistency and to
provide a platform for cooperation between the competition authorities in the enforcement
of competition rules, the ‘European Competition Network’ (ECN) was created.
A decade has now passed since the decentralisation of enforcement. During this period the
European Commission evaluated twice the performance of the ECN and the decentralised
enforcement regime. As a result of these evaluations, the Commission came to the
conclusion that although the decentralised enforcement regime and the ECN have
functioned overall effectively, certain differences between the NCAs and the national
procedural regimes jeopardise cooperation between the NCAs and the effective
enforcement of EU competition rules. Thus, according to the Commission, the effective
enforcement of EU competition rules require further harmonisation of national procedural
regimes – this is the idea behind the so-called ‘ECN Plus’ Project.
Against this background, the aim of this paper is to study the ECN and the role of the NCAs
within the ECN to provide a scientific background on the ECN plus project.
•

The first part of the study investigates the decentralisation of the enforcement of EU
competition rules and the structure and the cooperation mechanisms of the ECN;

•

the second part investigates experiences with decentralised enforcement and the
ECN during the last decade.

Key Findings
This analysis leads to the following key findings:

1

2

•

The ECN has become the main platform of cooperation between the European
Commission and the NCAs in the context of the decentralised enforcement of EU
competition rules.

•

The cooperation mechanisms of the ECN and other procedures it follows are
specified in great detail in Regulation 1/2003 1 and the European Commission’s
Notice on cooperation within the network of competition authorities 2. The European
Commission played the key leadership role in the design of the ECN, its cooperation
mechanisms and other procedures governing its activities.

•

National Competition Authorities (NCAs) and the Commission do not hold equal
positions within the ECN: As the central enforcer of EU competition rules, the
European Commission plays a superior ‘managerial’ role within the ECN. Most
importantly, NCAs are required to alert the Commission when they open an

Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty, OJ L 1, 4.1.2003, p. 1 – 25.
European Commission (2004a) Notice on cooperation within the Network of Competition Authorities, OJ C 101
of 27.4.2004, p. 43 – 53.
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investigation under EU competition rules and when they are about to take a positive
decision, i.e. that an infringement cannot be determined, in such investigations. If
the Commission is investigating a potential infringement, NCAs cannot investigate
the same infringement.
•

Regulation 1/2003 foresees a dual enforcement model, in which NCAs can apply
national and EU competition rules in parallel to ‘infringements with an effect on
trade between the Member States’. However Regulation 1/2003 also brings a very
strong supremacy standard, in the light of which national rules against
anticompetitive agreements can neither allow what is prohibited under EU law nor
prohibit what is allowed under EU law. This leaves little room for innovative
enforcement of national competition rules.

•

The decentralised enforcement regime has functioned well. The ECN provided a
platform for communication and cooperation between NCAs. As a result, despite the
initial fears, the uniform application of EU competition rules has not been
jeopardised.

•

ECN also provided a platform for policy discussions between the competition
authorities in the EU. This resulted in the convergence of many aspects of national
procedural rules and the national leniency regimes through voluntary harmonisation.

•

In the harmonisation process, the EU model provided the main reference point. As a
result, investigative and decision-making powers of the several NCAs have been
aligned with those of the European Commission.

•

Although NCAs vary significantly in terms of their size and budget, this could be due
to the size of their national markets. Whether the small size of certain NCAs results
in ineffective enforcement needs further investigation.

•

Variances in national procedures and standards for setting fines still exist in Member
States which follow the judicial enforcement method and/or impose criminal
remedies on breaches of competition rules. Since these procedures and standards
are highly entrenched in national legal cultures, their harmonisation through
legislation might not be easily justified in the light of the principles of subsidiarity
and the national procedural autonomy.

•

In order to make the case for harmonisation, the Commission needs to show
concrete evidence and case examples as to how and in which ways national
procedural differences jeopardise the effective enforcement of EU competition rules.
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1. ORIGINS OF THE ECN, ITS COOPERATION MECHANISMS
AND THE ROLE OF THE NCAs WITHIN THE ECN
1.1.

Origins of the ECN

1.1.1.

Centralised enforcement of competition rules under Regulation 17/62

The substantive rules of competition in the EU (other than those regarding mergers and
state aid) are set forth in Articles 101 and 102 of the Treaty on the Functioning of the
European Union (TFEU) regulating anticompetitive agreements and the abuse of dominance
respectively. However, the Treaty does not provide any detail with regard to the
enforcement of these rules and procedures to be followed in enforcement. The Treaty gives
the responsibility for determining procedural rules of competition to the Council 3. On the
other hand, Article 101 TFEU follows a complex legal structure:
•

in paragraph 1 of this provision, anticompetitive agreements are declared unlawful;

•

in paragraph 2, such agreements are declared null and void; and

•

in paragraph 3 finally, four conditions are foreseen under which otherwise
anticompetitive agreements may escape the prohibition based on their efficiency
enhancing effects.

This complex structure was conceived at the time of the establishment of the European
Economic Community (EEC) as a compromise between the German and French model of
competition law at the time which followed authorisation and direct applicability models
respectively 4.
Due to the general lack of experienced and independent competition authorities and
sophisticated competition laws at the national level at the time, the first Regulation
implementing competition rules (Regulation 17/62 5) established a centralised enforcement
regime 6. Under this regime, the Commission enjoyed far reaching powers. Firstly, the
Regulation gave the Commission a general power for the enforcement of competition rules.
Secondly, the Regulation established an ‘individual exemption regime’ for the enforcement
of the conditions regarding anticompetitive agreements which are stipulated in
Article 101(3) TFEU. Under the framework of this regime, undertakings that wish to take
advantage of the conditions would submit an application to the Commission and the
Commission would take a decision to that effect after analysing whether the agreement in
question satisfies the conditions determined in the Treaty 7. This also meant that the
Commission had the ultimate power to decide (subject to judicial review by the EU
Courts) on what was to be considered as an efficiency enhancing agreement under EU
competition law. Thus, Regulation 17/62 was described as the ‘procedural bible’ of
Commission 8, as the Regulation provided the Commission very strong policymaking and
enforcement powers.

3

4
5

6
7
8

Article 103 TFEU (ex Article 83 TEC, ex Article 87 TEEC; the text and content of the provision has never been
changed).
Ehlermann (2000), p. 540; Monnet, p. 413.
EEC Council: Regulation No 17: First Regulation implementing Articles 85 and 86 of the Treaty, OJ 13,
21.2.1962, p. 204 – 211.
Gerber (2003), p. 349; Ehlermann (1996), p. 88-89.
Article 9(1) Regulation 17/62.
McGowan, p. 147; McGowan/Wilks, p. 149.
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However, the Commission became a victim of its own success in securing such extensive
powers, since particularly in the light of the extensive interpretation of the jurisdictional
and substantive scope of EU competition rules at the time, the Commission received a flood
of applications that caused an immense backlog in its docket 9. One of the reasons of the
high number of notifications was the fact that without notifying, companies were at risk of
being fined if their practices did not fulfil the conditions of Article 101(3) TFEU. Notification
eliminated this risk. Consecutive enlargements of the EU increasing the number of Member
States and the size of the EU market exacerbated the problem. Individual exemptions not
only caused serious resource problems, but they also jeopardised the European
Commission’s Directorate General IV (now DG Competition) institutional ambitions. The
individual assessment regime turned the DG IV into a reactive authority responding to
issues and questions raised in individual applications 10. Whereas its American counterparts
revisited the antitrust doctrines in the 1980s and later in the 1990s with the potential of
exporting their policies to the newly emerging competition regimes all around the globe,
the Commission was busy dealing with standard unexciting issues mostly related to vertical
agreements.
1.1.2.

First attempts to involve NCAs in the enforcement of competition rules

Involving the NCAs in the enforcement of EU competition rules appeared as a natural
solution to the problem. The European Court of Justice had recognised the direct effect of
EU competition rules as early as 1973 in BRT v. Sabam 11, meaning that the national courts
and NCAs could apply those rules. Later, relying on the General Court’s similar decision in
Automec II 12, the Commission published two sets of notices, in 1993 and 1997
respectively, to encourage the enforcement of EU competition rules by national courts and
NCAs 13. However, these initiatives did not result in the expected enforcement activism at
the national level. This is because under Regulation 17/62, opening of an investigation
by the Commission automatically relieved the NCAs from their authority of
investigating the same matter 14. Undertakings investigated by the NCAs started to
submit dilatory notifications to the Commission to stop national investigations. Fearing that
their investigations could be terminated at a later stage, NCAs had little incentive to
commit their resources to the enforcement of EU competition rules 15. Thus, this early
attempt for decentralised enforcement was unsuccessful and only the French, Spanish and
German authorities showed enforcement activity in a few cases 16.
Some argue that a competition network existed between the Commission and national
officials even at the time of Regulation 17/62 17. However, this was not a formal network
like the ECN but an information network based on occasional ad hoc contacts for exchange
9
10

11
12
13

14
15

16
17

Goyder, p. 40 - 44.
European Commission (1999), White Paper on Modernisation of the Rules Implementing Articles 85 and 86 of
the EC Treaty, Brussels, 28.04.1999, para. 44.
C-127/73, BRT v. Sabam, 1974, ECR-313, ECLI:EU:C:1974:25.
T-24/90, Automec Srl v. Commission, 1992, ECR II-2223, ECLI:EU:T:1992:97.
European Commission (1993), Notice on cooperation between national courts and the Commission in applying
Articles 85 and 86 of the EEC Treaty, OJ C 39, 13.2.1993, p. 6 – 12 (replaced by Commission Notice on the cooperation between the Commission and the courts of the EU Member States in the application of Articles 81
and 82 EC; OJ C 101, 27.4.2004, p. 54 – 64); European Commission (1997), Notice on cooperation between
national competition authorities and the commission handling cases falling within the scope of Articles 85 and
86 of the EC Treaty, OJ C 313, 15.10.1997, p. 3 – 11.
Article 9(3) Regulation 17/62.
Klimisch/Krueger, p. 469 - 470; Ehlermann (1996), p. 91; Rodger, p. 653 - 654; European Commission
(1999), White Paper, para. 39.
Klimisch/Krueger, p. 469f.; Cooke, p. 633.
Gerber (2004a), p. 449; Wilks (2004), p. 74.
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of experience and expertise between competition officials, practitioners and academics.
Also not all NCAs took part in this network, but the communication was largely between
Commission officials and the officials of more developed NCAs of the time, such as the
German or French authorities 18.
1.1.3.

The 1999 European Commission White Paper, Regulation 1/2003 and the
decentralisation of enforcement

In 1999 the Commission published a White Paper on Modernisation, which took the
European competition law community by surprise to a certain extent. In the White Paper,
the Commission explained the inefficiencies of the central enforcement model and made a
strong case that this model would not work after the then forthcoming enlargement to
Central and Eastern Europe 19. This was because the enlargement would almost double the
size of the European market; thus, it would significantly increase the number of individual
exemption applications already backlogging the Commission’s docket.
After discussing various policy options, the Commission called for the decentralisation of
enforcement powers and the abolishment of the individual assessment regime. Under the
new regime, Articles 101 and 102 TFEU would be directly effective in their
entirety 20. This significant modification was realised without a Treaty change. On the basis
of the above quoted ECJ judgements (Automec II, BRT v. Sabam) on direct applicability of
Article 101 TFEU, the Commission revised its interpretation of Article 101(3) TFEU in the
sense that it gave up its – until then – exclusively executed right to interpret and apply the
conditions laid down in this paragraph. This would mean that undertakings would have to
evaluate themselves whether the agreement in question would benefit from Article 101(3)
TFEU in the light of the established principles of EU law, EU Courts’ decisions and the
guiding documents of the Commission. Similarly, when NCAs and the Commission rule on
the existence of an anticompetitive agreement under Article 101(1) TFEU, as a second step
of the inquiry, national courts, NCAs and the Commission would also automatically assess
whether the agreement benefits from Article 101(3) TFEU. According to the Commission,
this would allow the Commission and the NCAs to make use of their relative advantages
satisfying the principle of subsidiarity 21.
The EU competition regime constitutes a central pillar of the Single Market. Thus,
consistency of the application of competition rules was not to be compromised in the
decentralised new system. Thus, ensuring networking between the NCAs and the
Commission occupied a central position in the Commission’s decentralisation plans 22. This
network would provide the main platform for communication and cooperation between the
competition authorities of Europe in their enforcement activities as well as contributing to
the emergence of a common competition culture in Europe 23. However, the NCAs and the
Commission were not going to be equal partners in this network, but the Commission ‘as
the guardian of the Treaty’ would continue to have the ‘ultimate […] responsibility for
developing and safeguarding efficiency and consistency’ 24. However, Regulation 1/2003
replacing Regulation 17/62 did not specify the cooperation mechanisms and procedures of

18
19
20
21

22
23
24

Gerber (2004b), p. 48; Wilks (2005b), p. 127.
European Commission (1999), White Paper, paras. 4-7, 13, 20f., 25, and 137.
European Commission (1999), White Paper, paras. 15, 19-25, and 30.
European Commission (2000b), Proposal for a Council Regulation on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty, Brussels, 27.9.2000, COM(2000) 582 final, p. 11.
European Commission (1999), White Paper, para. 91; European Commission (2000b), Proposal, p. 6.
European Commission (1999), White Paper, para.4; European Commission (2000b), Proposal, p. 6.
European Commission (2000b), Proposal, p. 14.
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the network in detail – except stipulating some general principles of information exchange but left this matter to be addressed by the Commission. Later the network was named
‘European Competition Network’ (ECN) in the European Commission (2004a), Network
Notice that established the network’s main cooperation mechanisms and procedures in
detail 25.
Whilst decentralising enforcement, Regulation 1/2003 – repealing and replacing Regulation
17/62 - strengthened the Commission’s central enforcement powers in many respects:
•

Firstly and most importantly, the Commission’s prerogative of relieving the NCAs
from their authority of investigation by opening its own proceedings is preserved in
Regulation 1/2003 26. This naturally led to a serious questioning of the proclaimed
objective of decentralisation, since this prerogative of the Commission was
perceived as the key factor behind the lack of national enforcement at the time of
Regulation 17/62.

•

Secondly, Regulation 1/2003 substantially strengthened the Commission’s
remedial and investigatory powers. In addition to extended search and evidence
collection powers, the Commission is granted the power to impose structural
remedies and to enter into settlements with parties under investigation 27.

Whilst bringing more efficiency and flexibility to enforcement, commitment and other
settlement procedures, these changes are also likely to transform the administrative
enforcement system of the EU towards a regulatory enforcement paradigm, as they give
more discretion to the Commission (subject to less strict transparency standards) and
reduce the room for judicial review and accountability before the EU Courts 28. This
paradigm shift in enforcement is all the more likely to happen since the Commission’s
enforcement record during the last decade shows a significant reliance on commitment
decisions. 29 Commitment decisions give the European Commission the ability to address
less serious violations of competition law flexibly upon negotiations with undertakings
concerned without, however, being subject to as strict transparency and judicial review
standards as prohibition decisions.
1.1.4.

Parallel application of national and EU competition rules and the principle of
supremacy

The initial proposal 30 of the Commission for Regulation 1/2003 foresaw an exclusive
application model in which national courts and NCAs would apply EU competition rules
exclusively to conduct that affects trade between the Member States. The finally adopted
Regulation 1/2003 did not go that far and it established a parallel application model that
allows application of EU and national competition rules in parallel to conduct that affects
trade between the Member States. In order to prevent the possibility of potential conflicts
25

26
27

28
29

30

European Commission (2004a), Commission Notice on cooperation within the Network of Competition
Authorities, OJ C 101, 27.4.2004, p. 43 – 53, para. 1.
Article 11(6) Regulation 1/2003.
Regulation 1/2003: Article 7(1) regarding structural remedies, Article 9 regarding commitments, Articles 17-22
regarding Commission’s investigatory powers.
Cengiz (2011); Dunne.
European Commission (2014a), Communication Ten Years of Antitrust Enforcement under Regulation 1/2003:
Achievements and Future Perspectives, Brussels, COM(2014)453, p. 7.
Article 3 of Proposal for a Council Regulation on the implementation of the rules on competition laid down in
Articles 81 and 82 of the Treaty and amending Regulations (EEC) No 1017/68, (EEC) No 2988/74,
(EEC) No 4056/86 and (EEC) No 3975/87 ("Regulation implementing Articles 81 and 82 of the Treaty"),
http://eur-lex.europa.eu/legalCOM(2000)582
final,
OJ
C 365E,
19.12.2000,
p.
284–296;
content/EN/TXT/PDF/?uri=CELEX:52000PC0582&from=EN.
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between the EU and national competition rules in this parallel application model, Regulation
1/2003 foresees a strong supremacy standard. According to this provision 31, national
competition rules may not prohibit agreements which do not restrict competition within the
meaning of Article 101(1) TFEU or which fulfil the conditions of Article 101(3) TFEU.
National rules regarding unilateral conduct (in other words rules regarding the abuse of a
dominant position), national merger rules and national rules pursuing a different objective,
such as unfair competition laws, are exempted from this strong supremacy standard 32. On
the other hand, the general principle of supremacy, as developed by the Court of Justice in
Walt Wilhlem, foresees that conduct, which is found in violation of EU competition rules,
cannot be allowed under the national competition laws 33. As a result, when applied in
parallel to Article 101 TFEU, national rules against anticompetitive agreements can neither
prohibit what EU law allows nor allow what EU law prohibits. It is argued that this strict
standard would prevent policy experimentation at the national level and gradually could
result in the functional disappearance of national competition laws 34. After all, if they were
to lead to the same outcome, what is the added value of application of national laws on the
side?
Whilst potentially limiting the role of substantive national rules of competition, Regulation
1/2003 did not harmonise national procedural standards and national remedies against the
violations of competition law. In cases where they enforce Articles 101 and 102 TFEU,
national competition authorities and courts follow their respective national procedural rules
and if they find a violation in those cases, they impose remedies foreseen in national
laws. The reliance on national procedural laws makes on the one hand cooperation within
the ECN all the more necessary to guard against potential inconsistencies in national
enforcement, but on the other hand it makes cooperation within the ECN potentially more
difficult due to existence of several different national procedures regarding information
exchange and protection of data etc.
1.1.5.

Initial reactions to the decentralisation of enforcement

The response of the community of competition scholars to this modernisation approach was
largely sceptical. The new regime was perceived as a disproportionate response to the
problems that the Commission claimed it was facing. For instance, it was argued that if
individual notifications were a source of inefficiency as claimed by the Commission, then
the problem could have been easily solved by less dramatic changes, such as increasing the
Commission’s resources or reducing the scope of EU competition rules to leave more room
for enforcement of national competition rules 35. Modernisation was even described as a
‘masterstroke’ 36 or an ‘agency escape’ 37 by the Commission, in which the Commission
successfully enhanced its powers under the mask of decentralisation using the window of
opportunity provided by the then forthcoming enlargement 38. Likewise, the response of
businesses was lukewarm since they were to loose the certainty and safe harbour that
came with exemption decisions 39. Likewise, the German Bundeskartellamt, arguably the
31
32
33
34
35
36
37
38
39

Article 3(2) Regulation 1/2003.
Article 3(3) Regulation 1/2003.
See Waltz.
See Idot; Lucey.
See Wesseling (1997); (1999); (2001); Venit.
See Riley.
See Wilks, (2005a); Wilks (2005b); Franchino; Majone.
See Paulweber; Budzinski/Christiansen.
European Commission (2000a), White paper on Reform Regulation 17, Summary of the Observations,
29.2.2000, 17, p. 26 and p. 28.
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strongest competition authority in Europe after the Commission, was strongly against the
abolishment of individual exemption regime and pursued a clear policy position for the
sharing of exemption authority between the Commission and the NCAs 40. Additionally,
some NCAs as well as the Economic and Social Committee and the European Parliament
called for the establishment of cooperation mechanisms of the network, in Regulation
1/2003 itself, rather than a soft-law measure 41. They argued that this would provide legally
binding power to the procedures of the network with the potential of being enforced by
national and EU Courts. Nevertheless, the Commission determined the cooperation
mechanisms of the ECN in the non-binding European Commission (2004a), Network Notice
and thereby avoided the potential influence of the Council and courts on the design and
exercise of the network’s cooperation mechanisms.
1.2.

Cooperation mechanisms of the ECN and the role of the NCAs in the ECN

Networks between national and EU level institutions or officials need to accommodate
certain basic cooperation mechanisms in order to function effectively. These include
•

signalling mechanisms so that an authority can alert others when it starts an
investigation or any other action to avoid overlapping activities by several
authorities potentially leading to divergent results;

•

division of work mechanisms to make sure that each authority utilises its relative
advantages in its activities;

•

information exchange and coordination mechanisms to invigorate cooperation
between authorities in their activities;

•

dispute resolution mechanisms to solve and prevent conflicts between authorities;
and finally,

•

access to policymaking to make sure that each actor can equally influence the
policymaking process with its expertise and practical experiences 42.

These cooperation mechanisms of the ECN will be analysed below with a particular focus on
the role of the NCAs within the network vis-à-vis the Commission.
1.2.1.

Actor signalling and activation mechanisms

Regulation 1/2003 imposes a duty on the NCAs to open parallel proceedings under Articles
101 and 102 TFEU when they conduct an investigation under similar provisions of the
national laws and when the violation in question potentially affects trade between the
Member States 43. Upon the opening of proceedings under EU rules, NCAs are obliged to
contact the Commission and to communicate basic information regarding the investigation
in due course 44. This information may also be made available to the other NCAs 45. Likewise,
with the European Commission’s (2004a) Network Notice the Commission also accepts a
corresponding duty of information 46. These mechanisms of information exchange contribute
to the effective functioning of the work allocation regime, as they prevent the authorities
from conducting parallel investigations regarding the same violation independent of each
40
41
42
43
44
45
46

Böge, p. 68; Müller, p. 89 - 91.
Monti, p. 5f.
Cengiz (2007), p. 418.
Article 3(1) Regulation 1/2003.
Article 11(2) Regulation 1/2003.
European Commission (2004a), Network Notice, para. 17.
European Commission (2004a), Network Notice, para. 17.

PE 578.971

11

Policy Department A: Economic and Scientific Policy

other with the possibility of reaching divergent outcomes. Additionally, these mechanisms
also serve monitoring purposes as they enable the Commission to observe whether the
NCAs follow the principles of work allocation and whether they stay in the field allocated to
them by those principles. In practice, network members communicate with each other
through an electronic database called the ‘ECN Interactive’ administered by the ECN
Unit of the Commission where the NCAs and the Commission file information regarding the
proceedings they have opened that can be tracked by other network members.
1.2.2.

Division of Work Mechanisms

The ECN incorporates an informal work allocation regime that is set forth in detail in
the European Commission’s (2004a), Network Notice. It is confirmed by the General Court
that the national and EU courts cannot enforce the rules of work allocation 47. As a general
principle, the work allocation regime aims to minimise the number of authorities
involved in a single investigation to the largest possible extent. Under this regime, under
normal circumstances, the authority which opens the proceedings either ex officio or upon
a complaint, remains competent to act until the end of the investigation 48. Nevertheless,
reallocation of cases between network members is possible when necessary for the
effective enforcement of EU competition rules. In such cases network members endeavour
to allocate the case to a single well-placed authority as far as possible 49. For an authority to
be deemed well-placed, a ‘material link’ between the infringement and the geographical
jurisdiction of the authority in question must exist 50. That material link is deemed to exist
when three cumulative conditions are met:
•

when the violation in question has substantial effects on competition within the
territory of the authority,

•

when the authority is able to bring the violation effectively to an end by adopting a
positive decision, and finally

•

when the authority can gather – possibly with the assistance of other network
members - evidence required to prove the infringement 51.

To achieve that end, NCAs are given the authority to close their proceedings when another
NCA is dealing with the same violation, although they are not obliged to do so 52.
The Commission enjoys a privileged position in the work allocation regime. The
Commission is deemed particularly well-placed in cases where the violation in question
affects the market in more than three Member States, where the case is closely related
to other EU provisions exclusively enforced by the Commission, or if the EU interest
requires adoption of a Commission decision to develop EU competition policy when a novel
issue arises 53. The NCAs do not enjoy parallel authority of enforcement in such cases, as
the initiation of formal proceedings by the Commission relieves the NCAs from their
authority of investigating the same case 54. In other words, the Commission enjoys

47

48
49
50
51
52
53
54

Case T-340/03 France Telecom SA (formerly Wanadoo Interactive SA) v Commission of the European
Communities, 2007, ECR II-107, ECLI:EU:T:2007:22.
European Commission (2004a), Network Notice, para. 6.
European Commission (2004a), Network Notice, para. 7.
European Commission (2004a), Network Notice, para. 8.
European Commission (2004a), Network Notice, para. 8.
Article 13 Regulation 1/2003.
European Commission (2004a), Network Notice, paras. 14-15.
Article 11(6) Regulation 1/2003.
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exclusive authority over the issues with potential or actual impact on the European market
and the doctrines of EU competition law.
1.2.3.

Information exchange and coordination mechanisms

As it is mentioned above, NCAs are under a duty to signal to the Commission when they
open proceedings under EU competition rules. NCAs are imposed a similar duty of
communication before taking a positive decision under EU competition rules. They are
required to submit their envisaged decisions to the Commission if those decisions require
an infringement to be brought to an end, accepting commitments from parties or
withdrawing the benefit of a block exemption regulation 55. Besides being ordinary tools of
network management, these information exchange mechanisms also provide the
Commission with a significant capacity of monitoring and oversight as the network
manager. Through such communication, the Commission obtains all information regarding
the facts available to the NCAs, the enforcement strategy they follow, and the decision they
intend to take. Consequently, the Commission is enabled to intervene before the NCAs take
any action that would go against the views of the Commission or EU competition law
doctrines or impede the consistency in the enforcement of EU competition rules. The
Commission may respond to the envisaged decisions of the NCAs with a written opinion 56,
which, however, is not open to inspection by the parties under investigation.
The allocation of work rules of ECN leave less than minimal room for a single violation
being investigated by a large group of network members. However, in cases where more
than one NCA shows an interest in investigating a violation, the NCAs may form an
enforcement group and appoint one of them as the ‘lead authority’ to coordinate their
enforcement activities 57. Further details and logistical aspects of cooperation among the
NCAs inter se are not determined by the rules of network, since the NCAs enjoy autonomy
in utilising mechanisms provided by their respective national procedural laws, as long as
they do not breach the EU principles of effectiveness and equivalence 58.
When investigating an infringement of Articles 101 and 102 TFEU, the Commission and the
NCAs are empowered to provide one another with any matter of law and fact, including
confidential information 59. Although, the range of information that can be exchanged is
rather extensive, there are certain safeguards aiming at protection of rights of defence
which come into play particularly when anticompetitive behaviour may result in imposition
of criminal remedies under the receiving authority’s legal regime 60. The NCAs and the
Commission may also seek one another’s cooperation in the collection of evidence 61. In
such cooperation, network rules show differentiated deference to procedural autonomy
depending on whether the cooperation takes place between the Commission and the NCAs
or among the NCAs inter se. Whereas the NCAs enjoy discretion as to whether they
respond positively to another NCA’s request(s) for cooperation, they are under an
obligation to respond positively and take the necessary investigative measures when such a
request comes from the Commission 62.

55
56
57
58

59
60
61
62

Article 11(4) Regulation 1/2003.
European Commission (2004a), Network Notice, para. 46.
European Commission (2004a), Network Notice, para. 13.
See Case C-33/76, Rewe v Landwirtschaftskammer für das Saarland, [1986] ECR 1989, ECLI:EU:C:1991:164.
and Case C-45/76, Comet BV v Produktschap voor Siergewassen, [1976] ECR 2043, ECLI:EU:C:1976:191.
Article 12 Regulation 1/2003.
Articles 12(3) and 28 Regulation 1/2003.1
Article 22 Regulation 1/2003.
Compare Article 22(1) to Article 21(2) Regulation 1/2003.
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1.2.4.

Dispute Resolution Mechanisms

The ECN does not incorporate any strong dispute resolution mechanism. Apart from
informal communication and discussions between members of the network, the Advisory
Committee on Restrictive Practices and Dominant Positions provides the only platform for
the resolution of disputes. The Committee consists of representatives of the NCAs and the
Commission 63. The Commission is under an obligation of consultation with the Committee
before taking any positive decision on the enforcement of Articles 101 and 102 TFEU 64. In
such cases, discussions within the Committee may lead to a written opinion to which the
Commission is required to give utmost account 65. Likewise, envisaged decisions of the
NCAs may also be taken to the Committee. However, in such cases discussions do not lead
to a formal written opinion 66.
The ECN incorporates a case allocation regime minimising the number of authorities
involved in each investigation and formalising cooperation mechanisms. Therefore, as a
network design, it strategically aims to prevent conflicts to the largest possible extent,
rather than mediating them. Additionally, as a very strong disciplinary measure against
conflicts, the Commission is granted a prerogative of relieving the NCAs from their
authority of investigation. This prerogative of the Commission was even described as the
‘safety valve’ of the entire network design 67. In the European Commission’s (2004a),
Network Notice, the Commission made a commitment to utilise this mechanism only under
certain circumstances implying, in general, the existence of a serious threat to the effective
and unbiased enforcement of EU competition rules or maladministration by the NCAs 68.
1.2.5.

Access to policymaking

In the EU competition law regime, the Commission not only enjoys extensive centralised
enforcement powers but it also has tools at its disposal that can be used for policymaking
purposes. The Commission takes an active role in designing EU competition law doctrines
through its individual decisions on the enforcement of Articles 101 and 102 TFEU, subject
to judicial control by the EU courts. It communicates its interpretations of EU competition
law rules to the public in soft law measures. Finally, the Commission enjoys delegated
legislative powers from the Council to enact block exemption regulations. Additionally,
under the general institutional set-up of the EU, the Commission enjoys the right of
initiative of bringing legislative proposals to the Council and the European Parliament,
which renders the Commission being a decision-maker and a veto player in the legislative
process 69. The Commission’s position as the policymaker in the EU competition law regime
is also recognised in the case law that recognises individual Commission decisions as
pieces of EU competition policy, unless the EU courts overturn them. According to case law,
neither national courts nor NCAs can take decisions on the enforcement of Articles 101 and
102 TFEU if they conflict with previous Commission decisions in the same matter 70. Finally,
63
64
65
66
67
68

69
70

Article 14(2) Regulation 1/2003.
Article 14(1) Regulation 1/2003.
Article 14(5) Regulation 1/2003.
Article 14(7) Regulation 1/2003.
Monti, p. 8.
European Commission (2004a), Network Notice, para. 54. The Commission committed to explain its reasons to
the NCAs in such cases. Also those cases may always be opened to discussion in the Advisory Committee like
the rest of Commission cases. See European Commission (2004a), Network Notice paras. 55 and 62.
Article 294 TFEU.

,

C-344/98, Masterfoods Ltd. v. HB Ice Cream Ltd., [2000] ECR I-11369, ECLI:EU:C:2000:689 para.51; C234/89, Delimitis v. Henninger Bräu, [ECR] I-935, ECLI:EU:C:1991:91, para. 41; C-453/99, Courage Ltd v
Bernard Crehan and Bernard Crehan v Courage Ltd and Others, [2001] ECR-I 6297
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although Regulation 1/2003 abolished the individual exemption regime, the Commission
enjoys exceptional authority to issue inapplicability decisions on its own initiative when the
EU interest so requires 71. This authority is not shared with the NCAs.
The NCAs enjoy certain channels to voice their opinion and to influence the position of the
Commission in a specific policy matter. The Commission is under the duty to consult with
the Advisory Committee before enacting block exemption regulations 72 and/or taking
positive decisions in enforcement of Articles 101 and 102 TFEU 73. Likewise, the Commission
publishes green and white papers to open matters to public debate before drafting soft-law
and legislation. The NCAs can voice their views in this public consultation process to have
an effect on the position of the Commission. Under network dynamics, the Commission is
expected to give certain weight to NCAs’ responses, since the Commission is in need of the
cooperation of NCAs in the enforcement of EU competition rules, and since no actor would
be interested to take action in enforcing a policy that does not reflect its perceptions in any
way. Nevertheless, the Commission still enjoys a privileged access to policymaking.
In addition to their restricted access to policymaking at the EU level, the NCAs have only
minimal chances to influence the design of EU competition policy through a strategic design
and enforcement of national rules. Because they are under the duty for enforcement of EU
competition rules, they cannot strategically choose to enforce national rules instead of EU
rules. And, due to the strong principle of supremacy in the field of competition law, they
have less than a small margin for the strategic design of national competition rules.
1.3.

Summary and Conclusions

European Union competition law is an essential pillar of the internal market and the Union’s
economic constitution. Thus, its effective and consistent enforcement across the Member
States and the entire European market has always been considered as vital. During the
founding period of the Union’s competition law regime, Regulation 17/62 granted extensive
enforcement and policymaking powers to the European Commission. Nevertheless, this
regime turned the Commission into a reactive institution and caused serious resource
problems. Regulation 1/2003, replacing Regulation 17/62, abolished the individual
assessment regime and granted enforcement powers to the NCAs by recognising the direct
effect and applicability of Articles 101 and 102 TFEU in their entirety.
However, Regulation 1/2003 does not harmonise national procedures and NCAs continue to
apply their respective national procedural rules and to impose remedies foreseen in their
national laws whilst investigating violations of EU competition rules. Although Regulation
1/2003 brings a parallel application model in which NCAs can apply national and EU
competition rules in parallel to violations affecting trade between the Member States, in the
light of the strong supremacy standard foreseen in Regulation 1/2003 they will have little
incentive to apply national competition rules.
The ECN was established in order to protect consistency in enforcement in the
decentralised enforcement system and in order to provide a platform of cooperation
between the competition authorities of the EU. The Commission determined the ECN’s
cooperation mechanisms and procedures to a large extent in the European Commission

71
72
73

Regulation 1/2003, Article 16(1),(2). The Commission declared that it ‘will normally not […] adopt a decision
which is in conflict with a decision of an NCA after proper information pursuant to both Article 11(3) and (4) of
the [Modernisation] Council Regulation has taken place […]’, see European Commission (2004a), Network
Notice, para. 57.
Article 10 Regulation 1/2003.
Article 105(3) TFEU.
Article 14(1) Regulation 1/2003.
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(2004a), Network Notice. These cooperation mechanisms include actor activation and
signalling mechanisms, division of work mechanisms, information exchange and
coordination mechanisms, dispute resolution mechanisms and access to policymaking. In
the ECN, NCAs and the Commission do not have equal powers but the Commission enjoys a
differentiated, stronger position being the manager of the network and the central enforcer
and policymaker in EU competition law. Most notably, the Commission can monitor closely
the NCAs’ on-going investigations through the ECN’s information exchange mechanisms.
The Commission can relieve NCAs from their authority of investigating a case by opening its
own investigation in the same matter. The Commission enjoys a privileged position in the
ECN’s work allocation regime as it has the ultimate authority to investigate cases with novel
character or those with a large geographical scope. Finally, the Commission enjoys
privileged authority in the making of competition rules.
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2. EXPERIENCES
WITH
THE
ECN
AND
NCAs’
INDEPENDENCE, RESOURCES, AND PROCEDURES
2.1.

Experiences with the ECN during the last decade in general

When Regulation 1/2003 and the decentralised enforcement regime it introduced
completed their fifth year in operation, the Commission presented a report to the European
Parliament and the Council evaluating the initial experiences with the operation of the
decentralised enforcement regime 74. In this report, the Commission told a remarkable
success story regarding the initial experiences with the ECN and it went as far as claiming
that this network represents a general and novel model for multi-level policy networks in
the EU 75. Similarly, when Regulation 1/2003 completed a decade in operation, the
Commission published a communication summarising experiences of enforcement 76.
Although in both reports the Commission raised concerns with regard to the diversity of
national procedural regimes and their effects on the enforcement of EU competition rules,
the latter report is much more critical in tone than the former.
Early experiences with the ECN suggest that none of the sceptical predictions mentioned
above materialised for the time being. In particular, the Commission did not use its
prerogative of bringing NCA investigations to an end. There was not one instance of a
significant work allocation conflict between the NCAs. In a few instances where cases were
reallocated, reallocation took place upon agreement of the authorities involved 77. Although
some NCAs are clearly more active than others in the enforcement of EU competition rules,
there is no evidence suggesting that the network follows a different speed model 78. Recent
empirical data shows varying lengths in the judicial reviews of NCA decisions in different
Member States. 79 Long judicial review processes might indirectly affect the effectiveness of
the enforcement of competition rules in different Member States. However, it cannot be
concluded whether some Member States have more effective judicial review processes than
others without a substantive analysis of the cases, because long judicial review processes
might be due to the complexity of the cases dealt with some NCAs.
The Commission highlights one particular weakness in the operation of the ECN: low level
of practical cooperation between the NCAs in investigations of Articles 101 and 102 TFEU 80.
This stems from the fact that parallel investigations of the same alleged breach of EU

74

75

76

77

78

79

80

European Commission (2009a), Communication from the Commission to the European Parliament and the
Council, Report on the Functioning of Regulation 1/2003, Brussels 24.9.2009, COM(2009) 206 final. The
communication is a rather short document summarising main findings of the Staff Working Paper
accompanying the report; see European Commission (2009b), Commission Staff Working Paper accompanying
the Communication from the Commission to the European Parliament and Council, Brussels, 24.9.2009,
SEC(2009) 574 Final.
European Commission (2009a), Communication, p. 10; European Commission (2009b), Staff Working Paper,
p. 89.
European Commission (2014a), Communication Ten Years of Antitrust Enforcement under Regulation 1/2003:
Achievements and Future Perspectives, Brussels, COM (2014) 453.
See e.g. European Commission (2005), Anti-trust: Commission investigation in the flat and car glass sector,
Memo/05/63, 24.2.2005 for the referral of a case in flat glass sector collectively by several NCAs to the
Commission. The triple play offer case was reallocated from the Commission to the Spanish authority and the
joint selling of football rights to the Danish and German authorities, see European Commission (2009b), Staff
Working Paper, p. 66.
Statistical data regarding enforcement activities of the NCAs can be found on the ECN’s website at
http://ec.europa.eu/competition/ecn/statistics.html.
The
2016
EU
Justice
Scoreboard,
April
2016,
http://ec.europa.eu/justice/effectivejustice/files/justice_scoreboard_2016_selected_graphs_en.pdf.
European Commission (2009b), Staff Working Paper, p. 67.
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competition rules are extremely rare. However, since the ECN’s case allocation mechanism
and its information exchange mechanisms aim to allocate an investigation to a single wellplaced authority whenever possible, lack of parallel investigations appears as the
achievement of one of the strategic objectives of the network design, rather than a
weakness in the operation of the network.
The Commission argues that one particular factor lies behind the success of the network
and the lack of conflicts between network members both in the phases of case allocation
and substantive application of EU competition rules: emergence of an extensive informal
communication culture between competition officials 81.
In addition to providing a platform for cooperation in the decentralised enforcement of EU
competition rules, the ECN also functioned as an active platform for policy
discussions and mutual policy learning between the competition officials. Most
significantly, policy discussions under the framework of the ECN resulted in voluntary
harmonisation of national leniency programmes and certain aspects of national procedural
regimes. Most of the Member States who used to have individual exemption regimes under
their national laws have abolished those regimes in line with Regulation 1/2003 82. Likewise,
in the majority of Member States, the powers of the NCAs have been aligned with those of
the Commission to include sector inquiries and commitment decisions 83. Similarly, in 2013
the ECN endorsed seven recommendations on key enforcement powers of competition
authorities 84.
Most significantly, a specific working group was formed under the framework of the ECN to
address the question of harmonisation of national leniency regimes. As a result of
discussions within the ECN working group, an ECN Model Leniency Programme was
adopted, which incorporates positive policy experiences of both the EU and individual
national leniency regimes 85. Most of the national leniency regimes have so far been
harmonised under the ECN model 86. Although being an important step in terms of
invigorating voluntary harmonisation, the Model does not bring a ‘one-stop-shop’ filing
system for leniency applications, and thus the lack of channelling individual applications to
every NCA operating a leniency regime continues to be a disincentive for applicants.
Despite these limited yet concrete steps for voluntary harmonisation of national procedural
regimes, the Commission is not content with the current picture of diversity
between the national procedural regimes. The Commission blames the diverse national
procedural standards for being the main reason behind the dissatisfactory level of practical
cooperation between the NCAs 87, and argues that diversity of national procedural regimes
also penetrates into the Commission procedures through the mechanisms for cooperation

81

82
83

84

85

86

87

European Commission (2009a), Communication, p. 7; European Commission (2009b), Staff Working Paper,
p. 77.
See individual country reports in Köck/Karollus. European Commission (2009b), Staff Working Paper, p. 15.
European Commission (2009b), Staff Working Paper, p. 58. See also the Report of ECN (2013a)
Working Group on Cooperation Issues, ‘Results of the questionnaire on the reform of
Member
States
(MS)
national
competition
laws
after
EC
Regulation
No.
1/2003’,
http://ec.europa.eu/competition/ecn/convergence_table_en.pdf.
See
ECN
(2013b),
http://ec.europa.eu/competition/ecn/recommendation_powers_to_
investigate_enforcement_measures_sanctions_09122013_en.pdf
See European Commission (2006), Press Release, ‘Competition: Commission and other ECN members cooperate in use of leniency to fight cross border cartels’, IP/06/1288; and ECN (2012c) Model Leniency
Programme, http://ec.europa.eu/competition/ecn/mlp_revised_2012_en.pdf.
See
ECN
(2009)
Annex
1:
list
of
applicable
leniency
programmes;
http://ec.europa.eu/competition/ecn/model_leniency_programme_annex1.pdf.
European Commission (2009a), Report, p. 7.
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between the Commission and the NCAs 88. In the 10th year report, the Commission strongly
presses for the harmonisation of national procedural standards 89. The Commission
particularly highlights national procedures for the calculation of fines, national powers of
investigation, and national leniency regimes as the key potential areas for further
harmonisation, possibly through EU legislation 90. The Commission also raises some
concerns regarding the independence of NCAs and emphasises national obligations for
creating independent NCAs in the light of the EU principle of effectiveness 91. However, the
Commission does not give a specific example, in which divergences between national
procedural regimes or lack of independence of NCAs jeopardised effective enforcement of
EU competition rules.
2.2.

Organisational set-up, independence, budget and size of the NCAs

In general, NCAs follow three different models:
•

a unitary administrative model, in which the same administrative authority
investigates potential violations and brings the case to an end by taking a final
decision and imposing a remedy (followed in the vast majority of the Member
States);

•

a dual administrative model in which an administrative authority conducts the
investigation and then brings the case before another administrative authority for
the final decision to be taken (followed in Denmark and partially in Belgium after the
2013 reforms); and

•

the dual administrative/judicial enforcement model, in which an
administrative authority conducts the investigation and brings the case before a
judicial institution for final decision to be taken and/or remedies to be imposed
(followed in Austria, Finland, Ireland, Sweden and also in Denmark, where the
Competition Council cannot impose a remedy but needs to take the case to the
public prosecutor).

Table 1:

Member States’ set-up of National Competition Authorities (NCAs)

Member State

Enforcement type

Independence

Austria

Dual, administrative/judicial

Independent, accountable

Belgium

Unitary, administrative

Independent, accountable

Bulgaria

Unitary, administrative

Independent, accountable

Croatia

Unitary, administrative

Independent, accountable

Cyprus

Unitary, administrative

Independent, accountable

Czech Republic

Unitary, administrative

Independent, accountable

Denmark

Dual, administrative/judicial

Independent, accountable

88
89

90

91

European Commission (2009b), Staff Working Paper, p. 27f.
European Commission (2014a), Communication Ten Years of Antitrust Enforcement under Regulation 1/2003:
Achievements and Future Perspectives, Brussels, COM (2014) 453, p. 3.
See European Commission (2014b), Staff Working Document, Enhancing competition enforcement by the
Member States’ competition authorities: institutional and procedural issues, 9.7.2014, SWD(2014) 231 final.
European Commission (2014b), Staff Working Document on institutional and procedural issues, p.6.
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Member State

Enforcement type

Independence

Estonia

Unitary, administrative

Part of the executive

Finland

Dual, administrative/judicial

Independent, accountable

France

Unitary, administrative

Independent, accountable

Germany

Unitary, administrative

Independent, accountable

Greece

Unitary, administrative

Independent, accountable

Hungary

Unitary, administrative

Independent, accountable

Ireland

Dual, administrative/judicial

Independent, accountable

Italy

Unitary, administrative

Independent, accountable

Latvia

Unitary, administrative

Independent, accountable

Lithuania

Unitary, administrative

Independent, accountable

Luxembourg

Unitary, administrative

Independent, accountable

Netherlands

Unitary, administrative

Independent, accountable

Malta

Unitary, administrative

Independent, accountable

Poland

Unitary, administrative

Independent, accountable

Portugal

Unitary, administrative

Independent, accountable

Romania

Unitary, administrative

Independent, accountable

Slovakia

Unitary, administrative

Independent, accountable

Slovenia

Unitary, administrative

Independent, accountable

Spain

Unitary, administrative

Independent, accountable

Sweden

Dual, administrative/judicial

Independent, accountable

UK

Unitary, administrative

Independent, accountable

Austria 92: Austria’s main competition law is the Cartel Act of 2005. The country follows a
dual structure of competition enforcement, in which the administrative Austrian Federal
Competition Authority investigates infringements and brings them before the Court of
Appeals in Vienna sitting as the Cartel Court. The Cartel Court takes all binding decisions
enforcing the Cartel Act. The Federal Competition Authority is administratively connected to
the Ministry of Economic Affairs and Labour. However, the Authority is independent from
92

See
Global
Competition
Review
(GCR)
Austria
report,
http://globalcompetitionreview.com.liverpool.idm.oclc.org/reviews/72/sections/240/chapters/2902/austriaoverview/;
Global
Competition
Review’s
2015
Raking
of
Competition
Authorities;
http://globalcompetitionreview.com/rating-enforcement, and the Austrian Federal Competition Authority’s
website http://www.en.bwb.gv.at/AustrianCompetitionAuthority/Seiten/default.aspx.
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the Ministry in its activities and does not take orders from it. The Austrian Authority is one
of the smallest in size of NCAs with 33 permanent members of staff and an annual budget
of 2.8 million EUR (2015).
Belgium 93: The Belgian Competition Authority has a unitary structure after the reforms
introduced in 2013. However within the authority there is still a distinction between the
sections with investigatory and decision-making responsibilities. The Belgian Competition
Authority consists of the President; the Competition College that takes enforcement
decisions, the Competition Board and the Prosecution Body that uses investigatory powers
under the direction of the General Prosecutor. The Authority is a small NCA with 39
permanent staff and an annual budget of 8.4 million EUR (2015) 94. The Authority is
politically independent and is able to set its own enforcement priorities.
Bulgaria 95: Bulgaria follows the unitary administrative enforcement method. The
Commission for the Protection of Competition enforces competition rules in this country.
The Commission’s organisation is independent from the political institutions but is subject
to the accountability check of the Bulgarian National Assembly. The Assembly appoints the
Chairperson of the Commission, who stays in power for five years. The annual budget of
the Commission is 1.9 million EUR (2015). The Commission has 117 permanent employees.
Croatia 96: Croatia follows the unitary enforcement model. The Croatian Competition
Agency enforces competition rules. The Agency is responsible towards the Parliament and
the Parliament appoints the Agency’s Chairperson who stays in power for five years. The
Agency has 47 permanent members of staff and an annual budget of 13 million HRK (ca.
1.7 million EUR) (2015).
Cyprus 97: Cyprus follows the unitary enforcement model. The Commission for the
Protection of Competition enforces competition rules. Although the Commission is
independent from political institutions, its Chairperson is appointed by the Council of
Ministers upon recommendation by the Minister for Energy, Commerce, Industry and
Tourism. The Chairperson stays in power for five years. The Commission is a small
authority with only 25 permanent staff and an annual budget of 1.5 million EUR (2015).
Czech Republic 98: Like most of the EU Member States, the Czech Republic follows a
unitary administrative enforcement model. The Office for the Protection of Competition
enforces competition rules. Although the Office is legally independent, it is accountable
towards the executive branch. Upon recommendation of the government, the Czech
President appoints the Chairperson of the Office for six years. The office has 241
permanent members of staff and its budget is 244 million CZK (ca. 9 million EUR) (2015).
Denmark 99: Denmark follows the dual enforcement model. The Competition and Consumer
Authority investigates violations of competition law and then refers the case to the
Competition Council that takes the decision. The Authority is independent from political
institutions. The Council cannot impose sanctions on violations of competition law but refers
the case to the public prosecutor for the imposition of sanctions. The government appoints

93

94

95
96
97
98
99

See
GCR
Belgium
report;
http://globalcompetitionreview.com.liverpool.idm.oclc.org/
reviews/72/sections/241/chapters/2904/belgium-overview/.
Global
Competition
Review’s
2015
Raking
of
Competition
Authorities;
http://globalcompetitionreview.com/rating-enforcement.
See GCR Bulgaria report; https://lbrcdn.net/files/gcr/handbooks/70/gcr_hcea15_qa_bulgaria.pdf.
See GCR Croatia report; https://lbrcdn.net/files/gcr/handbooks/70/gcr_hcea15_qa_croatia.pdf.
See GCR Cyprus report; https://lbrcdn.net/files/gcr/handbooks/70/gcr_hcea15_qa_cyprus.pdf.
See GCR Czech Republic report; https://lbrcdn.net/files/gcr/handbooks/70/gcr_hcea15_qa_czech_republic.pdf.
See GCR Denmark report; https://lbrcdn.net/files/gcr/handbooks/70/gcr_hcea15_qa_denmark.pdf.
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the Authority’s Head who stays in power for five years. The Authority has 87 permanent
members of staff and an annual budget of 82.7 million DKK (ca. 11 million EUR) (2015).
Estonia 100: Estonia follows the unitary administrative enforcement model. The Competition
Authority enforces competition rules. It is connected to the Ministry of Economics Affairs
and Communications that supervises the Authority’s activities. The Ministry appoints the
Director General of the Authority for five years and may remove him/her. The authority is a
small NCA with 48 permanent staff members and an annual budget of 1.99 million (2015).
Finland 101: Finland follows the dual enforcement model. The Finnish Competition and
Consumer Authority investigates alleged infringements of competition rules and brings the
case before the Market Court for decision. Although the Authority reports its activities to
the Ministry of Economy and Employment, it is independent from it. The Ministry appoints
the Head of the Authority for seven years. The Authority has 145 permanent members of
staff and annual budget of 10.8 million EUR (2015).
France 102: France follows the unitary administrative enforcement model. The Competition
Authority enforces competition rules and is politically independent as guaranteed by French
law. The Authority is accountable towards the Parliament; its President can be asked to be
heard by the Committees of the Parliament. The President is appointed for five years. The
Authority has 185 members of staff and an annual budget of 20 million EUR (2015).
Germany 103: Germany follows the unitary administrative enforcement model. The Federal
Cartel Office enforces competition rules. The Office is independent from the political
institutions and its Head is appointed for an indefinite period by the Government. The Office
has 355 permanent members of staff and an annual budget of 28.8 million EUR (2015).
Greece 104: Greece follows the unitary administrative enforcement model. The Competition
Commission enforces competition rules and is independent from political institutions. The
Council of Ministers, based on a proposal by the Committee of Institutions and
Transparency of the Hellenic Parliament appoints the Chairperson for five years. The
Commission has 101 permanent staff and an annual budget of 7.5 million (2015).
Hungary 105: Hungary follows the unitary administrative enforcement model. The
Competition Authority enforces competition rules and is independent from political
institutions. Its President is nominated by the Prime Minister and appointed by the
President of Hungary for six years. The Authority has 122 permanent members of staff and
an annual budget of 2.2 billion HUF (ca. 7 million EUR, 2015).
Ireland 106: Ireland follows the dual enforcement model. The Competition and Consumer
Protection Commission investigates potential competition law infringements and brings
cases before the High Court for civil enforcement or hands them over to the Director of
Public Prosecutions for public enforcement. The Commission is independent from political
institutions and its head is appointed by the Minister for Jobs, Enterprise and Innovation for
five years. In two specific cases, political institutions can influence competition
enforcement: under Section 54 of the Credit Institutions (Stabilisation) Act 2010, certain
100
101
102
103
104
105
106

See
See
See
See
See
See
See

GCR
GCR
GCR
GCR
GCR
GCR
GCR
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actions of the Finance Minister or appointed special managers of finance institutions are
exempt from parts 2 and 3 of the Competition Act 2002. Under Competition and Consumer
Protection Act 2014 Minister for Communications, Energy and Natural Resources can block
a merger approved by the Commission to protect media plurality. The Commission has 106
permanent member of staff and annual budget of 12.2 million (2015).
Italy 107: Italy follows the unitary administrative enforcement model. The Authority for
Competition and the Market enforces competition rules and is independent from political
institutions but accountable towards the Parliament. The Chairperson of the Authority is
appointed by the Parliament for a seven year term. The authority has 288 permanent
members of staff and an annual budget of 57 million EUR (2015).
Latvia 108: Latvia follows the unitary administrative enforcement model. The Competition
Council enforces competition rules and is independent from political institutions. The
Chairperson is appointed by the Cabinet of Ministers for five years. The Council is a small
NCA with 49 members of staff and an annual budget of 1.1 million EUR (2015).
Lithuania 109: Lithuania follows the unitary administrative enforcement model. The
Competition Council enforces competition rules and is independent from political
institutions. Its Chairperson is appointed by the President upon proposal of the Prime
Minister. The Council is a small NCA with 69 permanent members of staff and an annual
budget of 1.6 million EUR (2015).
Luxembourg 110: Luxembourg follows the unitary administrative enforcement model. The
Competition Council enforces competition rules in the country. The Council is independent
from political institutions. The President of the Council is appointed by the Grand Duke,
Head of the State, for seven years. The Council is accountable to the Ministry of the
Economy and to the Parliament. The Council has six permanent members of staff including
the Council members. The Council does not have an independent budget (2014).
Netherlands 111: Netherlands follows the unitary administrative enforcement model. The
Authority for Consumers and Markets enforces competition rules and is independent from
political institutions but reports its activities to the Ministry of Economic Affairs. The
Authority has 495 permanent staff and an annual budget of 15.4 million EUR (2013).
Malta 112: Malta follows the unitary administrative enforcement model. The Competition and
Consumer Affairs Authority enforces competition rules and is independent from political
institutions. Its Director General is appointed by its Board of Directors upon consultations
with the Minister for Economy. The Authority is a very small NCA with only 10 permanent
members of staff and an annual budget of 4.7 million EUR (2015).
Poland 113: Poland follows the unitary administrative enforcement model. The Office of
Competition and Consumer Protection enforces competition. The Office is independent from
political institutions. It reports its activities to the Polish Prime Minister. The President of
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the Office is appointed by the Prime Minister as a result of an open and competitive
recruitment process. There is no fixed term for the President position. The Office has 472
permanent staff and an annual budget of 54 million PLN (2014, just over 12 million EUR).
Portugal 114: Portugal follows the unitary administrative model. The Competition Authority
enforces competition rules. The Authority is independent from political institutions and is
accountable towards the Government and the Parliament. The Government appoints the
President of the Authority for a six year term. The Authority has 81 members of permanent
staff and an annual budget of 10.1 million EUR (2015).
Romania 115: Romania follows the unitary administrative enforcement model. The
Competition Council enforces competition rules, is independent from political institutions
and is accountable towards the Parliament. Its President is appointed among the candidates
suggested by the Authority itself and endorsed by the Government. The Council has 318
permanent members of staff and an annual budget of 8.5 million EUR (2015).
Slovakia 116: Slovakia follows the unitary administrative enforcement model. The
Antimonopoly Office of the Slovak Republic enforces competition laws, is independent from
political institutions and accountable towards the Government. Its Chairperson is appointed
by the President upon proposal of the Prime Minister for a term of five years. The office is a
small NCA with 55 permanent staff and an annual budget of 2 million EUR (2015).
Slovenia 117: Slovenia follows the unitary administrative enforcement model. The
Competition Protection Agency enforces competition rules. The Agency is independent from
political institutions and is accountable to the Government and the Parliament. Its Director
is appointed for a period of five years. The Agency is a small NCA with 27 permanent
members of staff and an annual budget of 1.2 million EUR (2015).
Spain 118: Spain follows the unitary administrative enforcement model. The National
Authority for Markets and Competition enforces competition rules. It is independent from
political institutions and is responsible to the Government and the Parliament. Its President
is appointed by the Government upon the proposal of the Minister for Economy for a six
year term. It has 595 permanent staff and an annual budget of 59.7 million EUR (2015).
Sweden 119: Sweden follows the dual enforcement model. The Competition Authority
investigates potential breaches of competition rules and then it brings the case before the
Stockholm City Court for decision and fines. The Authority is independent from the political
institutions and is accountable to the Government and the Parliament. Its Director General
is appointed by the Government for six years. The authority has 150 permanent members
of staff and an annual budget of 138.7 million SEK (ca. 15 million EUR) (2015).
United Kingdom 120: The UK follows the unitary administrative enforcement model. The
Competition and Markets Authority enforces competition rules. It is independent from
political institutions and does not directly report to any political institution, but is
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accountable to the Parliament. The Chairperson is appointed by the Department of
Business, Innovation and Skills through open competition. The Authority has 548
permanent staff and an annual budget of 69.5 million GBP (ca. 87 million EUR) (2015).
Summary: The vast majority of competition authorities in the EU follow the unitary
administrative enforcement model similar to enforcement of competition rules at the
EU level by the European Commission. The only notable exceptions are Belgium, where
decisions are taken by a college within the NCA; and Austria, Ireland, Denmark, Finland
and Sweden, where the NCAs carry out the investigation and a judicial authority decides on
the final outcome. Apart from Estonia, where the NCA is connected to the executive,
independence of NCAs does not appear to be problematic, at least as far as the
law is concerned. NCAs vary significantly in terms of their size and budget (see Figure 1.
and 2. below). However, this could be a natural consequence of the small market size of
some Member States rather than varying commitment to competition law enforcement.
Thus, it needs further investigation whether varying sizes and resources of the NCAs
impedes effective enforcement.

Figure 1:

Annual Budget of National
in million EUR (as of 2015)

Competition

Source: Global Competition Review Country Reports

*Note: Luxembourg’s NCA does not have a separate budget line.
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Figure 2:

Number of permanent staff of National Competition Authorities
(NCAs) as of 2015

Source: Global Competition Review Country Reports.

2.3.

Investigation and Decision-making Powers of the NCAs

The ECN carried out detailed comparisons of national procedural rules surrounding the
NCAs investigation and decision-making powers 121. These reports found a remarkable level
of harmonisation of national procedures after the decentralisation, although this has not led
to complete uniformity.
Specifically, all national laws allow NCAs to inspect business premises in the context of
investigations of EU competition rules. However, there are certain differences between
national procedures. For instance, Danish law distinguishes ‘fine proceedings’ from
‘administrative proceedings’ and foresees different legal safeguards accordingly 122. Apart
from the UK, in all Member States either a court warrant or a formal inspection decision of
the NCA is required for the inspection of business premises 123. In Austria, Bulgaria,
Denmark, Germany, Estonia, France, Hungary, Ireland, Lithuania, Latvia and Sweden a
court warrant is required; whereas in Belgium, Cyprus, Czech Republic, Greece, Spain,
Finland, Italy, Luxembourg, Malta, Netherlands, Romania, Slovakia and Slovenia, business
premises, subject to certain circumstances, can be searched with an inspection decision of
the NCA 124. In Poland, a court warrant is required if the inspection involves searching for
documents 125.
During inspections of business premises all NCAs can make copies of documents found.
Although the majority of NCAs are also empowered to seize documents, this is not
possible in Austria, Cyprus, Czech Republic, Denmark, Finland, France, Italy, Portugal,
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See ECN (2012b) Working Group Cooperation Issues and Due Process, Investigative Powers Report,
http://ec.europa.eu/competition/ecn/investigative_powers_report_en.pdf, and ECN (2012a) Working Group
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Due
Process,
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Report,
http://ec.europa.eu/competition/ecn/decision_making_powers_report_en.pdf.
ECN (2012b), Investigative Powers Report, p. 6.
ECN (2012b), Investigative Powers Report, p. 8.
ECN (2012b), Investigative Powers Report, p. 9.
ECN (2012b), Investigative Powers Report, p. 11.
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Romania and Sweden 126. Similarly, all NCAs are empowered to collect digital and forensic
evidence recovered during inspections. All NCAs, apart from Austria, Ireland and
Luxembourg can seal premises subject to the EU rule of proportionality 127. Likewise, all
NCAs can ask questions during inspections, although this is legally different from formal
interviews and interrogations 128. Most NCAs are entitled to ask for police assistance during
inspections. In Austria, Belgium, Denmark, Portugal, Romania, Slovenia and Slovakia police
assistance can be asked for only at the time of entering or if there is suspicion of opposition
or danger to the investigators 129.
In the majority of Member States (i.e. in all Member States other than Denmark, Belgium
and Italy), NCAs can also inspect non-business premises of natural persons
connected to the undertakings and the violation under investigation. As a general principle,
inspection of non-business premises is subject to a court warrant and a suspicion that
records regarding the undertaking and the violation under investigation are kept there 130.
Procedural laws of almost all Member States provide sanctions for non-compliance with
the investigation of the NCA. In most Member States the standards for the sanction is the
same as that provided in Article 23(1) Regulation 1/2003; it can be set at the maximum
level of 1% of the undertaking’s annual turnover during the previous year 131.
All NCAs are empowered to issue requests for information. In Austria, Belgium, Czech
Republic, Denmark, Finland, France, Malta, Poland and Romania information requests can
only be addressed to undertakings; whereas in Bulgaria, Cyprus, Germany, Estonia,
Greece, Spain, Hungary, Ireland, Italy, Lithuania, Latvia, Luxembourg, the Netherlands,
Portugal, Slovakia, Slovenia, Sweden and the UK, information requests can also be
addressed to natural persons who are the representatives of the undertaking under
investigation 132. Similarly, almost all NCAs are empowered by national procedural rules to
conduct interviews either on a compulsory or voluntary basis 133. In all Member States,
other than Ireland, Romania and the UK, NCAs can impose sanctions in cases of noncompliance with the NCA’s investigation and/or provision of misleading or incomplete
information 134.
Similar to investigative powers, there has been a significant convergence between the
decision-making powers of the NCAs through voluntary harmonisation since the
decentralisation of the enforcement of EU competition rules. In this voluntary
harmonisation process, the European Commission’s powers as set forth in Regulation
1/2003 provided a natural template. Thus, most of the NCAs enjoy decision-making
powers, similar to those of the Commission, including powers to make prohibition decisions,
positive decisions and commitment decisions.
In the vast majority of Member States NCAs can make decisions to prohibit a breach of
EU competition rules, although such decisions are the prerogative of national courts in
Austria and Ireland, where a dual administrative/judicial enforcement model is followed 135.
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There are, however, variances between the NCAs power to impose remedies. For
instance, in Finland, Poland and Slovakia NCAs cannot impose structural or behavioural
remedies, whereas in Denmark, Lithuania and Sweden NCAs cannot impose structural
remedies 136. Similarly in Belgium, Greece, Spain, Malta and Romania, structural remedies
can only be imposed if there is no equivalent behavioural remedy available 137.
Also in Estonia, Hungary and Italy, although national law does not specifically prevent NCAs
from imposing structural remedies, it does not specifically allow imposition of structural
remedies either creating a grey area 138. In most Member States (Austria, Belgium,
Bulgaria, Czech Republic, Germany, Denmark, Greece, Spain, Finland, France, Hungary,
Italy, Latvia, Lithuania, the Netherlands, Poland, Romania, Slovakia and the UK) national
law does not allow investigations of most serious infringements to be closed with a
commitment decision 139.
In the majority of the Member States, similar to the provisions of EU law, prohibition
decisions can be combined with cease and desist orders and imposition of fines. In
Germany, Denmark, Estonia, Finland, Slovenia and Sweden these two types of decisions
require separate procedures to be followed 140.
In all Member States, final decisions of the NCAs are subject to judicial review. In
Austria, Belgium, Bulgaria, Germany, Denmark, Estonia, Greece, Finland, Hungary, Ireland,
Italy, Lithuania, Luxembourg, Malta, Poland, Portugal, Romania, Slovakia and the UK
national courts can increase or decrease fines issued by the NCAs, similar to the judicial
review powers of the EU courts. In Czech Republic, Spain, Latvia, Netherlands, Slovenia
and Sweden, national courts can only decrease but cannot increase fines. In Cyprus,
national courts can only quash the decision of the NCA but they cannot change the level of
fines 141.
Nearly all NCAs, similar to the European Commission, can take positive decisions if they
found that there is no reason for action on their part. Following Regulation 1/2003 also
nearly all national laws abolished individual exemption decisions. Although
undertakings can still apply for exemptions in Denmark, Italy and Latvia, they are not
obliged to do so, as national laws’ parallel provisions to Article 101(3) TFEU also have direct
and automatic applicability 142.
Similar to the European Commission, all NCAs can start investigations either ex officio,
responding to a leniency application or on the basis of a complaint. The principle of legality
requires NCAs in Bulgaria, Cyprus, Czech Republic, Estonia, Spain, France, Luxembourg,
Latvia and Romania to take a formal decision in response to individual complaints. All other
NCAs enjoy discretion in the selection of cases and they can strategically prioritise certain
cases over others. In Greece, Finland, the Netherlands, Sweden and the UK, NCAs adopted
policy guidelines outlining their strategic enforcement priorities 143.
Similar to the EU system, in almost all Member States NCAs officially start the investigation
by issuing a statement of objections to which the parties can respond. In all EU Member
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States parties enjoy access to the file 144. Similarly, in all Member States, parties enjoy a
right to be heard 145. In Belgium, France, Luxembourg, the Netherlands and Romania oral
hearings constitute a compulsory part of competition investigations 146.
2.4.

Calculation of fines in national laws

Austria: According to Section 29 of the Cartel Act of 2005, the Cartel Court may impose
fines of up to 10% of the previous year’s aggregate turnover on undertakings that
intentionally or negligently breach national or EU competition rules. According to Section 30
of the Cartel Act, the Cartel Court takes into consideration, the seriousness and the
duration of the breach, the profit made as a result of the breach, the subjective element of
the breach (whether the undertaking in question was negligent or whether it intentionally
breached competition rules) and the economic capability of the undertaking 147.
Belgium: Belgian Competition Authority can impose on undertakings breaching national or
EU competition rules fines up to 10% of the undertaking’s turnover in Belgium. The
Competition Authority can also impose a daily penalty of 5% of the average daily turnover
in cases of non-compliance with its decisions. The Authority calculates fines on the basis of
the gravity and duration of the breach, the profit resulting from the breach and the
subjective element of the breach (whether the undertaking in question was negligent or
whether it intentionally breached competition rules). Criminal remedies and fines can be
imposed on individuals. However, this happens as a result of a non-compliance with an
order or decision of the Competition Authority rather than a result of the breach of
competition rules 148.
Bulgaria: According to Article 59 of the Bulgarian Protection of Competition Act, the
Bulgarian Commission for the Protection of Competition can impose between 5,000 (just
over EUR 2,5002500 Euros) to 300,000 BGN (just over EUR 150,000150000 Euros) on
undertakings breaching national or EU competition rules. According to Article 60 of the
Competition Act, pecuniary fines may also be imposed on natural persons involved in the
breach of competition rules. The Commission calculates fines on the basis of its Guidelines
on Methods for Setting Pecuniary Sanctions and Fines under the Bulgarian Protection of
Competition Act. According to the Guidelines, the severity and duration of the breach are
given central attention in the calculation of fines 149.
Croatia: According to Competition Act 2009, the Croatian Competition Agency can impose
on undertakings breaching the national or EU competition rules a fine up to 10% of their
annual turnover in the preceding year. In the calculation of fines, in the light of the
Regulation on the Method of Setting Fines 2010 adopted by the Croatian Government, the
Agency takes into consideration different factors, including the severity and the duration of
the breach, its economic consequences and the subjective element of the breach (whether
the undertaking in question was negligent or whether it intentionally breached competition
rules). The Competition Act itself does not foresee criminal or other punitive remedies to be
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imposed on individuals. Although criminal punishment is possible under the Croatian
Criminal Code, this has not been utilised to far 150.
Cyprus: The Commission for the Protection of Competition may impose on undertakings or
association of undertakings breaching national or EU competition rules a fine up to 10% of
the combined annual turnover of the undertaking or association of undertakings concerned
in the year of the breach or the previous year. If the breach continues, the Commission
may impose a fine up to 85,000 EUR for every day the breach continues. In the calculation
of fines the Commission takes several factors into consideration, including the duration and
gravity of the breach. Criminal remedies can be imposed on individuals by national courts if
they disobey the orders of an infringement decision of the Commission 151.
Czech Republic: Office for the Protection of Competition may impose fines on
undertakings breaching national or EU competition rules up to 10 million CZK or up to 10%
of their annual turnover in the preceding year. The guidelines of the Office for Protection of
Economic Competition on the method of setting fines follows the standards of the European
Commission guidelines on this issue. Accordingly, the basic amount is calculated on the
basis of the gravity of the breach and afterwards this amount is multiplied by a duration
coefficient. This amount can be further increased or decreased on the basis of aggravating
or mitigating circumstances. However the decrease or increase cannot be more than 50%
of the fine. In the light of Czech Criminal law, individuals breaching competition rules can
face up to eight years imprisonment 152.
Denmark: Denmark follows the dual administrative/judicial enforcement model.
Accordingly, the Competition and Consumer Authority can issue orders but it cannot impose
fines. It hands over the case to the Public Prosecutor’s office to be litigated before the
national courts that enjoy the ultimate discretion of imposing fines and deciding on the
amount. Competition and Consumer Authority may impose with the agreement of Public
Prosecutor a fixed penalty notice on undertakings that plead guilty. There is no official
upper limit for the setting of fines. Additionally natural persons engaged in the breach of
competition rules may face criminal punishment of imprisonment or pecuniary fines 153.
Estonia: Estonian criminal law classifies breaches of competition law as misdemeanours or
offences. Fines and criminal punishment can be imposed on both, undertakings and natural
persons engaged in the breach of competition rules. The level changes on the basis of
whether the act is considered an offence or a misdemeanour. In 2007, in cases of offences,
natural persons may be punished by up to previously 250 million kroons, now EUR (just
over 15 million, Euros) or three years in prison. For undertakings, a daily rate of
punishment is calculated on the basis of its profit. In cases of misdemeanours the upper
limits of fines are previously 500,000 kroons, then EUR 32,000 (EUR 400,000 as of
1.1.2015 154) (just over 31 thousand Euros) for legal persons and previously 18,000 kroons,
150
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now EUR 1,100 (just over 1100 Euros) or 30 days detention for natural persons. Whilst
calculating the level of fines/imprisonment national courts take into consideration
mitigating and aggravating circumstances, the possibility of the offender committing the
same offence in the future, and the protection of public order 155.
Finland: Finland follows the dual administrative/judicial enforcement model. Accordingly
the Finnish Competition and Consumer Authority investigates alleged infringements of
competition rules and brings the case before the Market Court that enjoys ultimate
discretion in the imposition and the setting of the level of fines. As a general rule, the
amount of fines can be maximum 10% of the annual turnover of the undertaking or the
association of undertakings concerned in the previous year. In the setting of the level of
fines the Market Court takes into consideration the gravity, extent and the duration of the
breach 156.
France: According to the French Commercial Code, undertakings breaching national and
EU competition rules may face fines up to 10% of their annual global turnover in the
previous year. Associations of undertakings may face up to 3 million EUR in fines. If
undertakings do not follow the decision of the Competition Authority’s decision and
continue with the breach they may face a daily fine of 5% of their average daily turnover.
According to the guidelines published in 2011, whilst setting the fines the Authority takes
into consideration the gravity of the breach, the damage to the economy, the financial
situation of the undertakings concerned and other aggravating or mitigating circumstances.
Additionally, natural persons who have taken a personal, decisive and fraudulent role in
cartels may face a fine of 75,000 EUR or a prison sentence of four years, which is imposed
by national courts 157.
Germany: According to the German Act against Restraints of Competition, undertakings
breaching national and EU competition rules can be fined up to 10% of their annual global
turnover in the previous year. According to the Guidelines on Setting Fines, the Federal
Cartel Office takes into consideration, among other factors, the gravity and duration of the
violation when calculating fines. According to the German Criminal Code, individuals
involved in fraud and bid rigging may also face criminal fine or imprisonment up to five
years (or ten years if the economic damage caused is severe) 158.
Greece: Undertakings breaching national or EU competition rules may face a fine up to
10% of their annual turnover in the previous year in the market in which the violation has
taken place. Groups of undertakings are fined on the basis of the aggregate turnover of the
group. In case of a delay in complying with the Competition Commission’s decision, fines
up to 10,000 EUR per of day of delay may also be imposed. The Competition Commission’s
2006 guidelines on the setting of fines largely reflect the principles followed by the
European Commission. Accordingly, the Competition Commission particularly pays attention
to the gravity of infringement and the economic effects on the market whilst setting fines.
Fines can be reduced or increased on the basis of aggravating or mitigating circumstances.
Violations of competition rules also constitute a criminal offence and representatives of
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encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512'A=0&sujets=542&pays=11.
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undertakings breaching
imprisonment 159.

competition

rules

may

face

punitive

fines

as

well

as

Hungary: Undertakings breaching national or EU competition rules may face fines up to
10% of their annual net turnover in the preceding year. If the infringer is a group of
undertakings then the fine is calculated on the basis of their total turnover. Hungarian
Competition Authority’s guidelines for the setting of fines largely follow the guidelines of the
European Commission and gives consideration to factors including the gravity and duration
in the calculation of fines. Cartels also constitute criminal offences in Hungarian criminal
law and natural persons involved in cartel may face imprisonment up to five years 160.
Ireland: The Competition and Consumer Protection Commission cannot impose
administrative fines on violations of competition law. The Commission either brings the
case before the courts for the imposition of civil remedies or to the attention of Director of
Public Prosecutions for criminal enforcement. According to Competition Act 2002 setting the
level of civil fines is the prerogative of the courts but the fines cannot exceed EUR 4 million
Euros or 10% of the annual turnover of the undertaking involved in the previous year
whichever is greater. Also involvement of individuals making decisions on the behalf of the
undertaking in the breach of competition rules is a criminal offenceoffense punishable with
imprisonment. 161
Italy: Italy’s Competition Authority adopted Guidelines for the setting of fines in 2014
which largely parallel the European Commission’s Guidelines on the matter. Accordingly, in
cases of most serious infringements (such as price fixing, market sharing and output
limitation), the proportion of the value of sales taken into account as the basic fine amount
will not be lower than 15%. Similar to the European Commission’s Guidelines, a two-step
methodology is foreseen for the setting the fine. First the basic amount is identified and
then this increased or decreased on the basis of aggravating or mitigating circumstances.
The adoption of an effective compliance program is regarded as a mitigating factor. The
fine can be increased up to 50% if the undertaking concerned achieved significant
worldwide revenues or belongs to a large group 162.
Latvia: Undertakings violating EU or national competition laws through a horizontal
agreement may face fines up to 10% of their annual turnover in the previous year, which
cannot be less than 700 EUR. Undertakings violating EU or national competition laws
through a vertical agreement may face fines up to 5% of their annual turnover in the
previous year, which cannot be less than 350 EUR. Similarly, undertakings violating rules
against abuse of dominance may face fines up to 5% of their annual turnover in the
previous year. According to the guidelines published by the Latvian Government, duration
and gravity of the breach and the role of the undertaking concerned in the breach play the
key roles in the calculation of damages. Individuals who do not comply with the decisions of
the Latvian Competition Council or who repeat the same offence within a year may face up

159
160

161

162

See http://uk.practicallaw.com/4-562-0168?q=greece+competition+law+fines#a213350.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512'A=0&sujets=542&pays=13.
See antitrust encyclopedia; http://www.concurrences.com/spip.php?page=encyclopedia_reports_search_
results&id_rubrique=512&jurisprudence=1&sujets[]=542&pays=14.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=encyclopedia_reports_search_results&id_rubrique=512&jurispru
dence=1&sujets[]=542&pays=14.
See https://webgate.ec.europa.eu/multisite/ecn-brief/en/content/ica-adopts-fining-guidelines.
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to two years imprisonment of the offence causes substantial harm to the interests if the
state or consumers 163.
Lithuania: Undertakings breaching national or EU competition rules may face fines up to
10% of their annual turnover in the previous year. The Resolution on the setting of fines
follows methods similar to those foreseen in the European Commission Guidelines and
takes into consideration the gravity and duration of the breach whilst setting the level of
fines. Similarly, first the basic amount of fine is determined and is then reduced or
increased on the basis of aggravating or mitigating circumstances 164.
Luxembourg: Undertakings breaching national or EU competition rules may face fines up
to 10% of their annual turnover in the previous year. In cases of consolidated accounts, the
turnover of the parent company is taken into consideration. The level of fines depends on
the gravity and duration of the breach, the harm caused to the economy, the role of the
undertaking concerned in the breach and the potential of a similar breach happening in the
future 165.
Malta: Undertakings violating national or EU competition rules may face a fine up to 10%
of their annual turnover in the preceding year. Violations of competition rules also
constitute a criminal offenceoffense. Individuals guilty of this crime may face a criminal fine
up to over EUR 2,0002000 Euros and six6 months imprisonment 166.
Netherlands: Undertakings breaching national or EU competition rules may face fines up
to 10% of their annual turnover in the previous year, which cannot exceed 450,000 EUR.
The Authority for Consumers and Markets published guidelines for the setting of fines,
which largely follow the European Commission’s Guidelines on the matter 167. Accordingly,
fines are set at the basic level on the basis of duration and gravity of the breach and then
are increased or decreased on the basis of aggravating or mitigating circumstances.
Additionally, directors and managers involved in the breach may also face a criminal fine of
up to 450,000 EUR 168.
Poland: Undertakings breaching national or EU competition rules may face a fine up to
10% of their turnover in the preceding year. A lump sum penalty may also be imposed on
undertakings that do not cooperate with the investigation of the Office of Competition and
Consumer Protection and that delay complying with a prohibition decision of the Office. In
the calculation of the fine, the Office takes into consideration the gravity and duration of
the breach, its economic effects and the involvement of the undertaking concerned in
previous breaches of competition law. After the 2015 reforms of Polish competition law,
senior managers responsible for hard-core breaches may also face a punitive fine up to
500,000 EUR 169.
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169

See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512'A=0&sujets=542&pays=91.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512'A=0&sujets=542&pays=92.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512'A=0&sujets=542&pays=93.
See antitrust encyclopedia; http://www.concurrences.com/spip.php?page=encyclopedia_reports_search_
results&id_rubrique=512&jurisprudence=1&sujets[]=542&pays=94
and
Competition
Act
1995
http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8846&l=1. and Competition
Act 1995 http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8846&l=1.
See https://www.acm.nl/en/publications/publication/6307/New-NMa-fining-rules-come-into-force/.
See http://uk.practicallaw.com/3-573-8205?q=competition+law+fines+netherlands#a539066.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=encyclopedia_reports_
search_results&id_rubrique=512&sujets=542&pays=17;
http://www.nortonrosefulbright.com/
knowledge/publications/125198/important-changes-in-polish-competition-law.
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Portugal: Undertakings breaching national or EU competition rules may face a fine up to
10% of their turnover in the preceding year. Also undertakings may be imposed a fine if
they do not comply with the investigation of the Competition Authority or delay complying
with a prohibition decision of the Authority. In the calculation of the fine, the Authority
takes into consideration the gravity and duration of the breach, its economic effects and
the involvement of the undertaking concerned in previous breaches of competition law as
well as mitigating and aggravating circumstances, such as the cooperation of the
undertaking concerned with the Competition Authority during the investigation 170.
Romania: Undertakings breaching national or EU competition rules may face a fine up to
10% of their turnover in the preceding year in Romania. Guidelines for the setting of fines
largely reflect the Guidelines followed by the European Commission. Accordingly, the basic
amount of fine is first calculated on the basis of the duration and gravity of the breach and
its economic consequences. Afterwards this amount is either increased or decreased on the
basis of aggravating or mitigating circumstances. Natural persons participating in the
breach with a fraudulent intent may also face a criminal fine or imprisonment between six
months and four years 171.
Slovakia: Undertakings breaching national or EU competition rules may face a fine up to
10% of their turnover in the preceding year. Undertakings may also face a fine if they fail
to cooperate with the Antimonopoly Office’s investigation or if they delay complying with a
prohibition decision of the Office. In the calculation of the fine, the Authority takes into
consideration the gravity, duration and the nature of the breach, the economic impact of
the breach, and the size of the market affected. Although the breach of competition rules
may also be considered a criminal offence under the Slovak Criminal Code’s Article 250,
this has not been enforced so far 172.
Slovenia: Undertakings breaching national or EU competition rules may face a fine up to
10% of their annual turnover in the preceding year. Also breaches of competition rules
constitute a criminal offence under Slovenian criminal law and undertakings may face a
criminal fine between 50,000 EUR and 200 times the damages they caused or the illegal
profit they have made as a result of the breach of competition rules. Similarly, natural
persons responsible for the breach may face a fine between 5,000-30,000 EUR depending
the gravity of the breach, the damage caused and their intent as well as three years
imprisonment 173.
Spain: Undertakings breaching national or EU competition rules may face a fine up to 10%
of their annual turnover in the preceding year. Authority for Markets and Competition’s
2009 guidelines for the calculation of fines largely follow those of the European
Commission. Accordingly, the Authority calculates fines on the basis of the duration and
gravity of the breach, its economic consequences, the illegal profit made and the number of
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173

See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512&sujets=542&pays=95.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512&sujets=542&pays=337.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512&sujets=542&pays=96.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=
encyclopedia_reports_search_results&id_rubrique=512&sujets=542&pays=97; http://uk.practicallaw.com/0617-8186?source=relatedcontent#a674370.
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consumers and the size of the market affected. Afterwards, the Authority increases or
decreases the fine on the basis of mitigating and aggravating circumstances 174.
Sweden: Sweden follows the dual administrative/judicial enforcement model. Upon
application of the Competition Authority, the Stockholm Court may impose fines on
undertakings breaching national or EU competition rules between 5,000 and 5 million SEK
up to 10% of the annual turnover of the undertaking concerned in the previous year. In the
calculation of fines, the Court takes into consideration the gravity and duration of the
breach, the illegal profit made as a result of the breach and the undertaking’s previous
involvements in breaches of competition rules 175.
United Kingdom: According to the Office of Fair Trading’s (now Competition and Markets
Authority) 2012 guidelines on the issue, undertakings breaching national or EU competition
laws may face up to 10% of their annual turnover in the preceding year. The Authority
follows a methodology close to that followed by the European Commission and calculates
the fine on the basis of the gravity and duration of the breach and then increases or
decreases the amount on the basis of mitigating or aggravating circumstances as well as
the principle of proportionality 176. Under the UK Enterprise Act of 2002 cartels also
constitute a criminal offence punishable with an unlimited fine and up to five years
imprisonment. With the reform of 2013 the condition of the proof of ‘dishonesty’ was
removed from this offence in order to make prosecution easier 177.
Table 2:

Sanctions, fines and leniency by National Competition Authorities
(NCAs)

Member
State

Criminal/Admin/Civil

Prison

Fine/EUR

Leniency

Austria

Admin fines

-

Up to 10% of turnover

Available

Belgium

Admin fines

-

Up to 10% of turnover

Available

Bulgaria

Admin/Criminal

-

EUR 2,500 to EUR 153,000 +
fines on individuals

Available

Croatia

Admin

-

Up to 10% of turnover

Available

Cyprus

Admin

-

Up to 10% of turnover

Available

Czech Republic

Admin

+

Up to 10% of turnover

Available

Denmark

Admin/criminal

+

Fines on undertakings &
individuals on the basis of
judicial discretion

Available

Estonia

Admin/criminal

+

Fines on undertakings &
individuals on flat rate/ on the
basis of judicial discretion

Available

174

175

176
177

See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=encyclopedia_reports_search_results&id_rubrique=512&sujets=
542&pays=18; http://www.chambersandpartners.com/guide/practice-guides/location/247/6703/2006-200.
See
antitrust
encyclopedia;
http://www.concurrences.com/spip.php?page=encyclopedia_reports_search_results&id_rubrique=512&sujets=
542&pays=19.
See https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/284417/OFT1495.pdf.
See http://kluwercompetitionlawblog.com/2014/01/31/uk-flexes-its-criminal-enforcement-muscle/.
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Member
State

Criminal/Admin/Civil

Prison

Fine/EUR

Leniency

Finland

Admin

-

Up to 10% of turnover

Available

France

Admin/criminal

+

Up to 10% of turnover/fines on
individuals

Available

Germany

Admin

-

Up to 10% of turnover

Available

Greece

Admin/criminal

+

Up to 10% of turnover/fines on
individuals

Available

Hungary

Admin

+

Up to 10% of turnover

Available

Ireland

Civil/Criminal

+

Up to 10% of turnover or
EUR 4 million

Available

Italy

Admin

-

Up to 15% of sales volume

Available

Latvia

Admin

-

Up to 10% of turnover

Available

Lithuania

Admin

-

Up to 10% of turnover

Available

Luxembourg

Admin

-

Up to 10% of turnover

Available

Netherlands

Admin

-

Up to 10% of turnover

Available

Malta

Admin/criminal

+

Up to 10% of turnover/fines on
individuals

Not
available

Poland

Admin/criminal

-

Up to 10% of turnover/fines on
individuals

Available

Portugal

Admin

-

Up to 10% of turnover

Available

Romania

Admin

+

Up to 10% of turnover

Available

Slovakia

Admin

+

Up to 10% of turnover

Available

Slovenia

Admin/criminal

+

Up to 10% of turnover/criminal
fines on undertakings and
individuals

Available

Spain

Admin

-

Up to 10% of turnover

Available

Sweden

Civil

-

Up to 10% of turnover subject
to judicial discretion

Available

UK

Admin

+

Up to 10% of turnover/fines on
individuals

Available

2.5.

Convergence of national leniency regimes

Leniency regimes provide whistle-blowers involved in competition law violations who bring
the violation to the attention of competition authorities with immunity from fines or
reduction of fines (depending on the circumstances and the specific leniency regime).)
Thus, leniency provides competition authorities with a significant weapon in the fight
against cartels. Decentralisation of the enforcement of competition rules and the parallel
application of EU and national competition rules could potentially interfere with the
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effectiveness of EU and national competition regimes. At present there is no unified onestop-shop EU leniency programme to which undertakings can submit an application with a
view to gaining immunity from all potential investigations that can be opened by the
European Commission and the 28 NCAs. Thus, the presence of numerous leniency
regimes could result in a potential ‘race-to-the-top’, in which undertakings involved in a
cartel will come forward only if they can comply with the standards of the strictest regime.
Secondly, undertakings could misjudge which NCA is the well-placed authority in the light
of the ECN work allocation regime and submit their leniency application in the ‘wrong’
jurisdiction.
To avoid these risks, the ECN enacted a Model Leniency Programme in 2006, which was
revised in 2012 178. Although it is not binding in nature, the presidents of NCAs endorsed
the ECN Model; and, thus, it provides a strong reference point for the voluntary
harmonisation of the national leniency regimes. In order to protect undertakings against
potential misjudgements of the well-placed authority, the ECN Model foresees a summary
application system, which - similar to leniency markers 179 - gives undertakings the
opportunity to protect their place in the leniency application queue with a brief application,
whilst also submitting leniency applications to other authorities.
After the publication of the Model Programme, the ECN also published a report summarising
the level of convergence between the national leniency regimes 180. This report found a
significant level of harmonisation of national leniency regimes in the light of the ECN Model,
i.e. a significant level of convergence between them. The process of harmonisation also
continued after the publication of the report. Most significantly, at present all NCAs, apart
from the Competition and Consumer Affairs Authority of Malta, operate a national
leniency programme; all national programmes allow summary applications and apart
from the Danish programme all national programmes allow leniency markers.
However, the report also found certain procedural divergences in the application of the
national leniency regimes. For instance, whereas the ECN Model applies only to secret
cartels; leniency regimes in Belgium, Spain, Finland, France, Hungary, Luxembourg, Latvia,
the Netherlands, Poland, Romania, Sweden and the UK apply to all cartels. Similarly, some
national regimes (such as the Finnish and the Latvian regimes) allow the application of the
leniency regime also to other horizontal and vertical agreements 181.
In the light of the ECN Model, undertakings, which coerced others to take part in the cartel,
are not eligible to apply for leniency. This condition is applied differently in some Member
States. For instance, Germany and Greece exclude ringleaders from leniency, whereas
Greece also excludes multiple offenders. Lithuanian, Latvian, Slovak, Polish and Irish
leniency regimes exclude undertakings who act as the initiator of the cartel 182.
The ECN Model distinguishes between

178
179

180

181
182

See ECN (2012c); http://ec.europa.eu/competition/ecn/mlp_revised_2012_en.pdf.
This is a (discretionary) marker system to allow a leniency applicant to have his place in the queue preserved
and protected for a certain, definite period of time. Using the marker system undertakings can apply for
leniency whilst bringing together the required evidence of the breach of competition rules. As a result, they
make sure that they are first to bring the breach to the attention of the competition authority, in other words
they are capable to receive maximum leniency, provided that they finally submit the evidence required by the
leniency regime in question.
See ECN (2009), ECN Leniency Programme, Report on Assessment on the State of Convergence;
http://ec.europa.eu/competition/ecn/model_leniency_programme.pdf.
ECN (2009), Leniency Convergence Report, p. 5.
ECN (2009) Leniency Convergence Report, p. 6.
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•

type 1A immunity, which is granted to undertakings that are first to submit
evidence enabling the authority in question to carry out targeted inspections; and

•

type 1B immunity, which is granted when no other undertaking had been granted
immunity before the authority in question started to carry out targeted inspections.

Undertakings need to provide evidence listed in the model programme to qualify for
immunity. In most of the Member States different types of immunity and the evidence
required have been aligned with those foreseen in the ECN Model 183.
However, there are some divergences between the information and evidence required by
different national regimes. For instance, the Latvian leniency regime requires undertakings
to submit all evidence available to them to qualify for type 1A immunity; whereas Danish,
Irish, Italian and the UK regimes foresee more lenient standards for the provision of
information than foreseen in the ECN Model 184. The Austrian regime does not set any
specific evidential threshold 185.
Similarly, in most national leniency regimes, the requirements of type 1B immunity has
been aligned with those required in the ECN Model with some differences. In Germany, this
type of immunity might be rejected under certain circumstances, whereas its award is
discretionary in the UK 186.
In order to create a significant difference between total immunity and the reduction of
fines, the ECN Model does not allow the reduction of fines for more than 50%. This is
applied differently across the Member States. For instance, in the Netherlands ranges of
below 20% fine reduction, between 20%-30% fine reduction and between 30%-50% fine
reduction are foreseen with different conditions attached to them. In Italy and Lithuania
reductions of more than 50%, and in the UK reductions of 100%, are possible 187.
In the light of the ECN Model, an undertaking must end its engagement in the cartel;
cooperate with the competition authority fully; and must not destroy evidence or disclose
the contents of its leniency application to others in order to qualify for leniency. These
criteria are applied in slightly different terms in German, Romanian, the UK, Lithuanian,
Danish, Greek and French leniency regimes as to what constitutes a genuine cooperation
with the competition authority 188. On the other hand Irish, German, Italian, Portuguese,
Romanian, Austrian, Greek and Polish regimes are more lenient as for the conditions of
qualifying for leniency 189.
All national leniency regimes, other than the Austrian regime, allow anonymous approaches
for leniency 190. All national leniency regimes, other than the Danish regime, allow markers
for an applicant to protect their place in the queue whilst collecting the necessary evidence.
The German, French, Hungarian and the UK regimes are more favourable than the ECN
Model, as they grant markers automatically and not upon the discretion of the NCA in
question 191. The Spanish and the Lithuanian regimes are stricter in term of the information
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(2009)
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Leniency
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Leniency
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Leniency
Leniency
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Convergence
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Report,
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Report,
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p.
p.
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p.
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required 192. Similarly, all national regimes allow summary applications for the undertaking
to protect its position in the queue whilst submitting applications to other authorities.
2.6.

Summary and conclusions

The decentralisation of the enforcement of EU competition rules has not resulted in a
fragmentation in enforcement, as feared during the public consultation phase of Regulation
1/2003. Although being a highly centralised and hierarchical, thus an atypical network, ECN
has functioned successfully as a platform for communication and cooperation between the
competition authorities of Europe. Also, although it was designed as a network to enforce
competition rules rather than contributing to policymaking in this field, the ECN also
provided a natural platform for policy discussions and experience exchanges between the
NCAs, and for the voluntary harmonisation of national competition law regimes.
In fact, a significant convergence in the investigation and decision-making powers of the
NCAs as well as the national leniency regimes has taken place during the decade that has
passed since the coming into force of Regulation 1/2003. Nevertheless, in its evaluation of
the performance of the ECN, the European Commission still raises concerns with regard to
divergences particularly in the contexts of powers and independence of the NCAs, national
procedural regimes, and national leniency regimes. The Commission signals that it could
potentially rely on EU legislation for the harmonisation of procedural national regimes.
This study does not provide a full comparative analysis of national competition law regimes
and procedures in the 28 EU Member States. The second part of the study provides only a
quick snapshot of national regimes with regard to some vital questions.
The result of this analysis shows significant differences between the sizes and resources of
the NCAs. However, this could be due to the size of the national markets or the number of
competition law violations targeting the markets of that particular Member State.
Effectiveness of competition law enforcement is a different question, and whether or not
differences in resources causes variances in the effectiveness of enforcement needs to be
investigated separately. Thus, it would be difficult to group the NCAs within the ECN
according to their effectiveness as enforcement institutions, although some inevitably enjoy
more extensive resources and expertise than others or have acquired more significant
experience either due to a longer competition law history in that Member State or because
their market carries significant economic weight within the internal market. For instance, in
an independent global review of competition authorities, German, UK and French
authorities rank within the top class, even above the DG Comp of the European
Commission 193.
There are no significant issues in terms of the independence of the NCAs, at least as far as
the legal situation is concerned, with the exception of Estonia where the NCA’s organisation
is connected to the Ministry of Economic Affairs and Communications. Other sources that
would see the independence of NCAs being restricted, could not be found in the context of
this study.
Finally, one can identify significant convergence between the powers and procedures of the
NCAs, their practices for setting fines and the national leniency regimes. In all these areas
significant convergence has been achieved between the national regimes through
voluntary harmonisation, in which the EU level standards provided the main reference
192

193

ECN (2009) Leniency Convergence Report, p. 16.

See
Global
Competition
Review
2015
Enforcement
http://globalcompetitionreview.com/surveys/article/38900/star-ratings.
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point. Divergences exist, particularly in countries where a judicial application model is
followed, specifically regarding the calculation of fines, and in Member States where
criminal remedies are foreseen. However, these differences are potentially highly
entrenched in different national legal regimes and their harmonisation through legislation
may not be easily justified in the light of the principles of subsidiarity and national
procedural autonomy. Thus, in order to make the case for harmonisation the Commission
needs to show with concrete evidence and case examples how and in what ways national
procedural differences jeopardised the effective enforcement of EU competition rules.
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3. CONCLUSIONS
Regulation 1/2003 decentralised the enforcement of the EU competition rules. The
Regulation granted the authority to enforce Articles 101 and 102 TFEU to the NCAs and it
recognised the direct and automatic applicability of Article 101(3) TFEU. However, the EU
competition law regime constitutes a central pillar of the EU economic set-up. Thus,
consistency in its enforcement was not to be jeopardised by decentralised enforcement.
The ECN was established to provide the main platform of cooperation between the
European Commission and the NCAs in the context of decentralised enforcement.
NCAs vary significantly in terms of their size and budget. However, this could be due to the
size of their national markets. Whether the small size of certain NCAs results in ineffective
enforcement needs further investigation.
Variances in national procedures and standards for setting fines still exist in Member
States. This is particularly the case in the Member States, which follow the judicial
enforcement method and/or impose criminal remedies on breaches of competition rules.
Since these procedures and standards are highly entrenched in national legal cultures, their
harmonisation through legislation might not be easily justified in the light of the principles
of subsidiarity and the national procedural autonomy. Thus, in order to make the case for
harmonisation the Commission needs to show with concrete evidence and case examples
how and in what ways national procedural differences jeopardised the effective
enforcement of EU competition rules. At present the Commission’s argument appears
rather abstract and not very strongly supported with concrete evidence.
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