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EXECUTIVE SUMMARY
The purpose of this analytical study for the European Parliament was essentially fourfold and involved
assessing:
•

The method used by the Commission to take stock of the Cooperation and Verification Mechanism
(CVM) over the 10 years it has been in operation;

•

The effectiveness of the financial and technical support provided by the European Commission (EC)
to help implement the reforms and ways to improve effectiveness of this support in the years to
come;

•

Taking into account the recommendations of the January 2017 European Commission reports and
the Council conclusions of March, the orientations that have been taken since the beginning of the
year by the two countries;

•

The way of reporting on the progress of these reforms.

The study seeks to provide conclusions on where the two countries stand and what they have achieved
in comparison with their starting point and the 2007 obligations (this includes the use of ‘traffic lights’
for Bulgaria and Romania indicating what progress has been made in relation to the various
benchmarks), and what have been the successes and what have been the failures. Finally, taking into
account the recommendations of the January 2017 European Commission reports and the Council
conclusions of March 2017, the study assesses the orientations taken since the beginning of the year
by the two countries.
OVERALL CONCLUSIONS
The CVM is in many respects a unique form of cooperation that combines technical assistance
and funding in a more comprehensive way than assistance provided to other countries that
joined the EU in 2004/07. The CVM’s specific priorities and benchmarks also make it different from
other EU programmes. It was a compromise solution to a situation where Bulgaria and Romania had
applied to join the EU but were not considered to be ready to do so.
If the CVM had not existed, Bulgaria and Romania may not have been able to join the EU in 2007
or, if they had, the reform process would have taken longer to achieve results. As it is, the
Bulgarian and Romanian governments have committed their countries to achieving the CVM
benchmarks which gives the Commission a degree of influence on the reform process and leverage it
might otherwise not have. The CVM has also provided reformers in the two countries with an important
source of encouragement and support.
In the earlier part of the period the focus in Bulgaria and Romania was on introducing new laws to
promote CVM objectives but now the emphasis is on implementation of reforms and making these as
irreversible as possible.
OVERALL CONCLUSIONS - BULGARIA
The research suggests that progress toward some benchmarks has not been as rapid as was
initially anticipated, and significant deficiencies remain. That said, the CVM has been an important
mechanism in Bulgaria to keep attention focused on judicial reform, measures to combat organised
crime and the fight against corruption. Progress can be seen in all areas, particularly with regard to
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organised crime. In this area, historic problems with large syndicates have been overcome and work is
now ongoing to tackle white collar crime. Reforms have also been implemented in the area of judicial
reform, although some issues such as the division of the Supreme Judicial Council (SJC) and the
ongoing influence of the executive branch on the judiciary remain controversial. The least progress has
been seen in the field of corruption, although legislation is currently being debated in the Bulgarian
parliament.
EU support under the CVM, in the form of financial and technical assistance as well as
opportunities for exchange with peers in other Member States, is perceived as highly valuable.
The CVM itself has received a more varied reception with some criticisms of the recommendations as
“moving goalposts”, a perceived lack of continuity between reports, and fears regarding the openended nature of the instrument and the perception of Bulgaria as a “second tier” EU Member State.
However, much remains to be done if the CVM benchmarks are to be achieved. Legislation and
institutions need to prove their effectiveness through an (irreversible) track record of successful
prosecutions, which will take time. Since the January 2017 recommendations, the new Bulgarian
government has demonstrated willingness to get reforms back on track.
Overall, bearing in mind the current trajectory of progress, any possibility for achieving the benchmarks and
ending the CVM in the short to medium-term appear to be optimistic. However, the longer the instrument
remains in place without a clear exit plan, the greater a source of contention it will become within Bulgaria.
Looking ahead, the emphasis now should be on implementing the measures recommended by the
Commission in 2017 where there are still shortcomings. It is, however, unlikely that the CVM benchmarks will
have been achieved by 2019 and so consideration will need to be given to either continuing with the CVM or
a similar mechanism within the framework of appropriate EU policies.
OVERALL CONCLUSIONS - ROMANIA
In Romania, considerable progress has been made across all the CVM benchmarks and the
judiciary is now considered to operate in line with the European mainstream. The Commission’s
2014, 2015, 2016 and 2017 CVM reports highlight a positive trend pointing to a growing irreversibility
of reforms. Legislative and institutional progress have borne fruit in terms of setting a positive track
record, mainly due to the commitment of national stakeholders and the positive cooperation between
the Romanian authorities and the Commission. The strong involvement and input of civil society has
also been critical in encouraging reform of the justice system and for key steps to address corruption.
However, the CVM reports show that the pace of progress towards achieving the objectives of the CVM
have inevitably been slow at some stages, mainly due to a few remaining areas where further reform
was difficult, or resisted. Some of these issues include the questioning of judicial independence and
the authority of court decisions, as well as attempts to reverse reforms that were evident earlier this
year in the Romanian Parliament.
Overall, there are now a limited number of key remaining steps to ensure that the objectives of
the CVM are fully met. The Commission has highlighted the importance of consolidating the reforms
so far made to avoid taking steps backwards, and to sustain the positive momentum by addressing all
key recommendations set out in the CVM. There is also a need for reporting and accountability
mechanisms to be maintained after the CVM has ended.
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Given where the country now stands relative to other Member States with regard to the CVM benchmarks,
the case for keeping it ‘under the spotlight’ is no longer compelling. Therefore, although the reforms should
aim to reach their objectives in the near future, consideration should be given to discontinuing the CVM by
the end of the current Commission. Further reforms should be continued within the framework of
appropriate EU policies and programmes that apply to all EU Member States, as well as within existing
national frameworks and instruments (e.g. Anti-Corruption Strategy 2016-2020). At the same time, steps
should be taken to replace the CVM mechanism with a (stronger) monitoring framework that is operated by
the Romanian authorities themselves. Otherwise there is a risk of the reform process slowing down or even
being reversed.
CROSS CUTTING ISSUES
Overall, the CVM represents an innovative tool combining financial and technical support with regular
monitoring of reform progress in a more comprehensive way than assistance provided to other new EU
Member States.
After 10 years of the CVM, Romania is close to marching mainstream European standards with
regard to justice and the rule of law, and in relation to combating corruption. In the case of
Bulgaria, however, there is still a considerable way to go. Whilst key reforms still need to be
introduced in Bulgaria, in the case of Romania the reform process should be continued, but in many
respects the key challenge now is to prevent backtracking and to make the changes irreversible.
In both countries, the outcomes achieved by the CVM have depended, and continue to depend,
on the existence of the political will to implement reforms. Thus, long periods without stable
governments in Bulgaria have been a problem (four governments in the last two years) and Romania
has also experienced quite frequent changes in government. The CVM has nevertheless given
important support to reformers in the two countries and has helped them to push through change. But
there has also been an unnecessary degree of politicisation, making it difficult to produce an objective
and widely accepted assessment of the situation in Bulgaria and Romania.
With regard to the functioning of the CVM itself, our research indicates that stakeholders in the
two countries provide sufficient information for the Commission and Council to assess progress
against the benchmarks. Setting quantitative targets is often inappropriate in the context of legal
reform which creates a somewhat unsatisfactory, situation where qualitative indicators are assessed on
a regular basis which opens the door to criticisms by the two countries of there being ‘shifting targets’.
The Commission’s reports provide all the necessary information needed to assess progress. At the same
time, the fact that benchmarks have not changed in the last 10 years means they have become
somewhat detached from a CVM that has ‘developed a life of its own’.
As the Commission has pointed out, supporting Bulgaria and Romania through the CVM does
not only involve helping them achieve the benchmarks but also making sure the two countries
do not backtrack on reforms already carried out. The Commission also pointed out that
politicisation may undermine the effectiveness of the CVM. This is especially apparent during election
cycles when reforms slow-down and the judiciary may also reduce their activities and keep cases on
hold, awaiting the outcome of the election and decisions from the new government.
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SHOULD THE CVM CONTINUE IN THE FUTURE?
As foreseen, both countries should be given until the end of this Commission mandate to
implement the January 2017 recommendations. Failing this, consideration should be given as to
whether to close the CVM, continue it unmodified, or to adopt a different approach altogether.
There are several good reasons why from the point of view of the European institutions, some form
of monitoring of efforts in Bulgaria and Romania on justice reform should continue. From a geopolitical
perspective, it is important to bring the two countries closer to a mainstream European standard
without antagonising them and driving them into the arms of external powers. From a Single Market
point of view, it is important to make sure it is not affected by organised crime and high-level corruption
which would also undermine the interests of investors from other EU Member States in the two
countries. Moreover, the EU has an interest in making sure that corruption does not lead to fraud
related to EU funds paid out through Structural Funds and other mechanisms. Finally, closer European
integration in the area of justice, e.g. in the area of mutual recognition and enforcement of judgments 1
across Member States will only find support so long as a common minimum level of judicial
independence can credibly be demonstrated in the EU28. More generally, closer political integration
in the EU rests on strong and capable national institutions, which can also justify technical and financial
assistance provided to Bulgaria and Romania under the CVM.
If the CVM continues, one option is to renegotiate goals/benchmarks with national governments, and
then for the Commission to devise specific recommendations with fixed deadlines attached to them. A
realistic timeframe could be two years to implement these recommendations. An alternative, to make
the continuance of the CVM reforms more acceptable, and to address shortcomings in other Member
States, consideration might be given to rolling out a ‘light touch’ version of the CVM across the whole
of the EU. This could build on the EP’s request for a ‘Union Pact for democracy, the rule of law and
fundamental rights’ 2 not yet taken up by the EC, and possibly be helped by reinvigorating the EU AntiCorruption Report mechanism first launched in 2011 but not recently invoked. Another framework that
could inspire a more systematic monitoring of corruption is that of the European Semester which is
currently used to coordinate economic policies across the EU and could be adapted for the area of
justice reform. Furthermore, the current model similarly applied to Bulgaria and Romania (even though
there are differing benchmarks) could be replaced by a more tailor-made approach, given the
differences between the two countries and the priorities for the future. Additional support could be
provided to Bulgaria to implement its judicial reform and anti-corruption strategies.
A lesson to be learned from experience of the CVM in Bulgaria and Romania is that it could be
appropriate to make a system similar to the CVM a feature of future EU accession negotiations.
This would help ensure that candidate countries not only transpose the EU acquis but also reform
institutions in a way that allows them to achieve a mainstream European standard of their judicial
systems on the date of accession and to avoid monitoring systems remaining in place beyond that.

1

http://ec.europa.eu/justice/civil/commercial/judgements/index_en.htm

2

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0409+0+DOC+XML+V0//EN
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METHODOLOGICAL NOTE
The research for this study was carried out by the Centre for Strategy & Evaluation Services (CSES) in
parallel in Bulgaria and Romania and involved a combination of desk research to examine and map
existing information, an interview programme with the EU institutions and with the national authorities
and other key stakeholders (e.g. NGOs) in the two countries, and focus groups in each of the two
countries to discuss emerging findings from the study and to help identify future priorities.
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1.

INTRODUCTION

Before presenting the research findings, we summarise below the objectives of the study, the
methodological approach, and how the final report is structured.
1.1 RESUME OF STUDY OBJECTIVES
The purpose of this analytical study for the European Parliament was essentially fourfold and involved
assessing:
•

The method used by the Commission to take stock of the CVM over the 10 years it has been in
operation;

•

The effectiveness of the financial and technical support provided by the European Commission
to help implement the reforms and ways to improve effectiveness of this support in the years to
come;

•

Taking into account the recommendations of the January 2017 European Commission reports
and the Council conclusions of March, the orientations that have been taken since the beginning
of the year by the two countries;

•

The way of reporting on the progress of these reforms.

The study seeks to provide conclusions on where the two countries stand and what they have achieved
in comparison with their starting point and the 2007 obligations (this includes the use of ‘traffic lights’
for Bulgaria and Romania indicating what progress has been made in relation to the various
benchmarks), and what have been the successes and what have been the failures. Finally, taking into
account the recommendations of the January 2017 European Commission reports and the Council
conclusions of March 2017, the study assesses the orientations taken since the beginning of the year
by the two countries.
Looking ahead, the study presents proposals on the objectives to be achieved, and for which sectors,
and the next steps for each of the two countries, highlighting the main improvements to be made to
conclude the CVM.
1.2 METHODOLOGICAL APPROACH
The research for this study was carried out in parallel in Bulgaria and Romania and involved a
combination of desk research to examine and map existing information, an interview programme with
the EU institutions and with the national authorities and other key stakeholders (e.g. NGOs) in the two
countries, and focus groups in each of the two countries to discuss emerging findings from the study
and to help identify future priorities. Workshops with key stakeholder were organised in each country
in mid-November 2017 to discuss the draft conclusions. Beforehand, these were also discussed with
the Commission.
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Figure 1.1: Summary of Research Plan

Phase 1 – Preparatory tasks
After being appointed to carry out the assignment in July 2017, the study team reviewed and further
developed the methodology for this study (Task 2). This involved further developing the list of key
issues to be investigated and the research plan, preparing an interview checklist and compiling initial
list of contacts in Bulgaria and Romania. The team also held briefing sessions with two local country
experts (one for Bulgaria and one for Romania). A copy of the ‘list of research questions’ (Appendix B)
and the list of contacts for each country, i.e. the key elements of the inception report (Task 3), were
provided to the European Parliament in early August 2017. The list of contacts in Bulgaria and Romania
was developed with the help of the national experts in each country.
Phase 2 – Assessment of the Cooperation and Verification Mechanism
Desk research was carried out to review and map existing information on the CVM (Task 4). This
focused on the CVM progress and technical reports, along with independent academic and NGO
reports, and material provided by national authorities. A bibliography of the main sources reviewed for
this study is provided in Appendix C.
The interview programme and focus groups with key stakeholders (Task 6) ran from late-August 2017
until early November 2017 and involved some 50 participants; at EU level (6); key stakeholders in
Bulgaria (20) and Romania (24) including national authorities, judicial bodies and practitioners, law
enforcement agencies, and NGOs (see Appendix A for details).
A visit to Bulgaria was undertaken by CSES on 7-8 September to conduct face-to-face meetings
including a session with the Deputy Minister for Justice. A similar visit to Romania took place 26-27
September which involved several focus group meetings with groups of key stakeholders as well as
one-to-one meetings. Workshops with the national authorities and other key stakeholders took place
14
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on 14 November in Romania and 55 November in Bulgaria. At the EU level, CSES conducted face-toface meetings in Brussels with representatives of the Commissions’ Secretariat General (which is
responsible for coordinating the CVM), DG HOME and DG JUST (31 August 2017). Further interviews
took place with OLAF and two national experts who participated in CVM missions. The evidence
obtained from the desk research and interviews were then used to prepare this final report (Task 7).
In carrying out the research, we investigated a number of specific issues in relation to each of the four
main study objectives. These are summarised below. The assessments in Section 4 and 5 of this report
are structured around these questions.
Table 1.1 Key Issues
STUDY OBJECTIVES

RESEARCH QUESTIONS

Methods used by the
Commission to take stock of
the Cooperation and
Verification Mechanism over
the 10 years it has been in
operation

1.

Is sufficient information that is required for the benchmarks being
made available by key stakeholders in Bulgaria and Romania?

Taking into account the
recommendations of the
January 2017 European
Commission reports and the
Council conclusions of March,
the orientations that have
been taken since the
beginning of the year by the
two countries

2.

Have Bulgaria and Romania made plans and/or taken concrete
steps to implementing the recommendations?

3.

Over what timeline are these steps supposed to be implemented?
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STUDY OBJECTIVES
Effectiveness of the EU
financial and technical
support to help implement
the reforms and ways to
improve effectiveness of this
support in the years to come

RESEARCH QUESTIONS
4.

How effective has the EU support been in facilitating progress
towards the CVM benchmarks? Where do Bulgaria and Romania
stand now and what have they achieved in comparison with the
starting point and 2007 obligation? To what extent would
progress have been possible without the EU support?

5.

What progress has been made in relation to the various
benchmarks and what have been the successes and what have
been the shortcomings and failures?

6.

To what extent has EU financial and technical support been
allocated in an appropriate way to the priorities in Bulgaria and
Romania?

7.

Has enough EU support been made available to meet the
challenge of judicial reforms, combatting corruption and (in
Bulgaria) organised crime?

8.

What can be done in terms of future priorities and concrete
measures to improve the effectiveness of EU support?

9.

What are the objective criteria and methodologies to measure
progress on anti-corruption, judicial reforms, and countering
organised crime? Has the Commission used adequate
instruments and methodological approach to monitor and
measure progress?

10. How has monitoring evolved over time – have there been
“shifting
targets”
and
changes
in
priorities
and
recommendations?
11. Have the CVM objectives, indicators, and recommendations been
clear enough to national authorities?
The way of reporting on the
progress of these reforms

12. Do the reports provide all the information needed to assess the
progress that has been made towards the CVM’s objectives?
13. Do the reports clearly identify future priorities with regard to
judicial reforms, combatting corruption and (in Bulgaria)
organised crime?
14. What (if anything) should be done to improve the reports?
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1.3 STRUCTURE OF THE FINAL REPORT
The final report is structured as follows:
•

Section 3: Background and Functioning of the CVM - provides an overview of the study
background, the key issues, and the methodological approach adopted for this study. The key
issues part covers initial desk research findings on some cross-cutting questions for both Bulgaria
and Romania.

•

Section 4: Assessment of the CVM in Bulgaria - an analysis of the feedback from the research in
Bulgaria on the key issues set out in the EP’s terms of reference.

•

Section 5: Assessment of the CVM in Romania - an analysis of the feedback from the research in
Romania on the key issues set out in the EP’s terms of reference.

•

Section 6: Overall Conclusions - overall conclusions on issues that apply to both Bulgaria and
Romania.

The report is supported by a number of appendices including a list of interviews and focus group
participants in Bulgaria and Romania, and supporting tables and data for the assessment.
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2 BACKGROUND & CVM BENCHMARKS
In this section we summarise the background to the CVM and the benchmarks for Bulgaria and Romania.
2.1 BASELINE SITUATION IN BULGARIA AND ROMANIA PRIOR TO EU ACCESSION
Effective justice systems are crucial for safeguarding the Rule of Law in Member States. They are crucial
in upholding the values upon which the EU is founded, for the implementation of EU law and for the
strengthening of mutual trust. Effective justice systems also play a key role in creating an investment
friendly environment, ensuring confidence, providing greater regulatory predictability and sustainable
growth.
In 2006 when Romania and Bulgaria were about to accede to the EU, they had not yet been able to fully
implement the acquis communitaire in the areas of freedom, security and justice as required. For this
reason, the European Commission approved the derogation for application of parts of the acquis 3. The
backdrop to the CVM’s introduction in 2007 was the situation with regard to the rule of law, corruption
and organised crime in Romania and Bulgaria in the period immediately before EU accession. This was
assessed at the time by various Commission reports.
Thus, in a 2007 Commission report laying bare how far Romania and Bulgaria lagged behind the eight
formerly Communist countries that joined the EU in 2004, the Commission warned that "immediate
corrective action" was needed to avoid penalties. According to the then Commission President, Jose
Manuel Barroso "it would be difficult to sell [their EU membership] if there were not accompanying
measures that were strict and credible." By introducing the CVM with its benchmarks for Romania and
Bulgaria, the Commission attempted to allay a criticism of EU enlargement, namely that new members
were being slipped in without proper tests. The benchmarks were set in the Commission's monitoring
report which acknowledged that progress had been made but that much remained to be done.
At the time, the strongest criticism was reserved for Bulgaria, where according to the Commission
report "insufficient progress had been made to tackle corruption and organised crime, and to reform
the criminal justice system". The report argued that: "Contract killings [...] rarely result in successful
investigations and prosecutions. Illegal possession of firearms remains a problem. The number of cases
prosecuted successfully related to trafficking of human beings, drug smuggling, money laundering,
counterfeiting of goods, currency and documents is still low." Moreover, the shortcomings at the time
of acceding were: “in particular in the accountability and efficiency of the judicial system and law
enforcement bodies, where further progress is still necessary to ensure their capacity to implement and
apply the measures adopted to establish the internal market and the area of freedom, security and
justice.” 4
As for Romania, the Commission’s 2007 report argued that: "A consistent interpretation and
application of the law at all levels of courts throughout the country has not been fully ensured."
Moreover, international reports and surveys indicated that corruption in Romania continues to be
widespread and affects all aspects of society. This was seen as undermining the effectiveness and

https://en.wikipedia.org/wiki/Mechanism_for_Cooperation_and_Verification, https://ec.europa.eu/info/effective-justice/rulelaw/assistance-bulgaria-and-romania-under-cvm/cooperation-and-verification-mechanism-bulgaria-and-romania_en accessed 23/06/2017
3

4
COMMISSION DECISION of 13 December 2006 establishing a mechanism for cooperation and verification of progress in Bulgaria to address
specific benchmarks in the areas of judicial reform and the fight against corruption and organised crime (notified under document number
C(2006) 6570) (2006/929/EC)
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legitimacy of state institutions and restricting Romania’s economic development. Although significant
efforts were being made in the run-up to EU accession to intensify the fight against corruption there
has been no reduction in perceived levels of corruption and the number of successful prosecutions
remained low. In particular, according to the report, there had been very few prosecutions of high level
corruption despite this having been identified as a priority. Problems were also identified with “the
accountability and efficiency of the judicial system and law enforcement bodies, where further
progress is still necessary to ensure their capacity to implement and apply the measures adopted to
establish the internal market and the area of freedom, security and justice”. 5
2.2 FUNCTIONING OF THE CVM
The Cooperation and Verification Mechanism (CVM) was established as a measure to give the
countries time to address the shortcomings identified at the time of accession, and remains in
operation until the benchmarks provided at the time of accession are fulfilled.
In Bulgaria, a total of six benchmarks were defined as a way of measuring what needed to be done to
address the remaining shortcomings. For Romania, four benchmarks were defined. The 2007 CVM
benchmarks are presented below:
Table 3.1: CVM Benchmarks
BULGARIA

ROMANIA

• Adopt
constitutional
amendments
removing any ambiguity regarding the
independence and accountability of the
judicial system;

• Ensure a more transparent, and efficient
judicial process notably by enhancing the
capacity and accountability of the Superior
Council of Magistracy. Report and monitor
the impact of the new civil and penal
procedures codes;

• Ensure a more transparent and efficient
judicial process by implementing a new
judicial system act and the new civil
procedure code. Report on the impact,
notably on the pre-trial phase;

• Establish, as foreseen, an integrity agency
with responsibilities for verifying assets,
incompatibilities and potential conflicts of
interest, and for issuing mandatory
decisions on the basis of which dissuasive
sanctions can be taken;

• Continue the reform of the judiciary in
order
to
enhance
professionalism,
accountability and efficiency. Evaluate the
impact of this reform and publish the results
annually;

• Building on progress already made,
continue to conduct professional, nonpartisan investigations into allegations
of high-level corruption;

• Conduct and report on professional, nonpartisan investigations into allegations of
high-level corruption. Report on internal
inspections of public institutions and on the

• Take further measures to prevent and
fight against corruption, in particular
within the local government.

5
COMMISSION DECISION, of 13 December 2006 establishing a mechanism for cooperation and verification of progress in Romania to
address specific benchmarks in the areas of judicial reform and the fight against corruption (notified under document number C(2006)
6569) (2006/928/EC), article (4)
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BULGARIA

ROMANIA

publication of assets of high-level officials;
• Take further measures to prevent and fight
corruption, in particular at the borders and
within local government;
• Implement a strategy to fight organised
crime, focussing on serious crime, money
laundering as well as on the systematic
confiscation of assets of criminals. Report on
new and ongoing investigations, indictments
and convictions in these areas.

Progress under the CVM has been monitored through various technical reports prepared by the
European Commission based on regular missions to Bulgaria and Romania.
In 2007 there was one round of reporting, but from 2008 onwards there have been a set of reports
published twice yearly, in additional to an annual technical report for each country, as well as ad hoc
documents (e.g. a Flash Eurobarometer in 2017 6). Based on the reports, the Council comes to a
conclusion on progress towards the benchmarks and provides a direction for future action. Sources of
information that are used to monitor progress include the national authorities, civil society, and
experts. The missions consisted of European Commission representatives and independent expert
practitioners from EU Members States (judicial experts including judges and prosecutors, and lawenforcement officials). Each mission included 3-5-day visits to Bulgaria and Romania during which they
met with representatives of the authorities (police, Ministries of Interior / Justice, the judiciary, etc),
independent experts, NGOs, and other key stakeholders. The missions also visit different regions of the
country from time to time. The European Commission also has permanent staff members in Bulgaria
and Romania who monitor developments.
In Romania and Bulgaria, the CVM has not been only a technical process, but a deeply political process.
The progress reports have more often than not resulted in heated political debates.
Financing to support CVM objectives comes from the European Structural and Investment Funds (ESIF).
Under the broad theme of “Efficient Public Administration”, the ESF and ERDF invest in priorities to
enhance the capacity of public authorities and other key stakeholders. In total, some EUR 81m has so
far been made available to Bulgaria and EUR 149m to Romania. 7 In addition, in both countries, a

The most recent 2017 Eurobarometer dealing with the CVM has produced interesting results. For example, when comparing the situation
now with 10 years ago with regard to the judicial shortcomings in Romania, 43% of those questioned thought there had been
improvements, albeit quite modest . In Bulgaria, 40% thought the situation with organised crime had worsened, 37% thought the position
of the judicial system had deteriorated and 48% thought that corruption was more of a problem. Around 70% of respondents in both
countries see the EU as making a positive contribution to change.

6

European Commission, Fact Sheet- Reports on Progress under the Cooperation and Verification Mechanism in Bulgaria and Romania,
Brussels, 25 January 2017. In Romania, the Justice system as such was not eligible under the Public Administration OP 2007-13, at least in
the initial stage. This made it difficult to continue some of the reforms initiated with Phare funding. This situation was corrected at a later
stage (after 2012-13) and in the current programming period.
7
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number of projects under the ISEC programme have been funded to support anti-corruption or (in
Bulgaria) to combat organised crime.
Table 3.2: Funding to Bulgaria
PERIOD

FUND

EUR M

APPLICATION

2007-13

ESF

51

Operational Programme for Administrative capacity for the Judiciary (incl.
EUR 27m for human resources and skills; EUR 8m for transparency and
effectiveness; and EUR 16m for e-justice).

2014-20

ESF

30

Operational Programme for Good Governance – for the judiciary.

Table 3.3: Funding to Romania
PERIOD
2007-13
2014-20

FUND

EUR M

APPLICATION

ESF

16

Public Administration, Justice, Education, Health.

ERDF

15

Integrity control projects, capacity building of public procurement agency.

ESF

103

Administrative capacity programme – judicial reform (incl. EUR 35m for
anti-corruption; EUR 35m to support improvements in public
procurement).

ERDF

15

Capacity building and technical assistance in public procurement, fraud
prevention for Management Authorities, Fight Against Fraud.
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3 ASSESSMENT OF THE CVM IN BULGARIA
This section presents our assessment in relation to Bulgaria of the key questions set out in the EP’s
terms of reference with regard to the CVM. The assessment is structured as follows:
•

Section 4.1: What measures have been taken over the past 10 years to achieve the benchmarks?
What progress has been made? What are the outstanding problems to be addressed?

•

Section 4.2: Taking into account the recommendations of the January 2017 European Commission
reports and the Council conclusions of March, what orientations have been taken since the
beginning of the year by Bulgaria?

•

Section 4.3: How effective has the CVM been as a framework for encouraging reforms and
reporting on progress? Has the financial and technical support provided by the European
Commission been effective in helping implement the reforms?

•

Section 4.4: What are ways to improve effectiveness of this support in the years to come?

•

Section 4.5: Conclusions – Assessment of the CVM in Bulgaria

The assessment is supported by a table in the appendices providing a summary analysis using a ‘traffic
light’ system of progress with regard to the implementation of the recommendations of the January
2017 European Commission reports.
3.1 WHAT MEASURES HAVE BEEN TAKEN OVER THE PAST 10 YEARS TO ACHIEVE THE
BENCHMARKS? WHAT PROGRESS HAS BEEN MADE? WHAT ARE THE OUTSTANDING
PROBLEMS TO BE ADDRESSED?
3.1.1

Overview/summary

The ten years following the creation of the CVM have seen a large number of legal and political
reforms implemented in Bulgaria, in particular in the early years of the CVM. This includes
amendments to the constitution as well as the adoption of a new Criminal Procedure Code, Civil
Procedure Code and Administrative Procedure Code. A number of new institutions have also been
created to promote the fight against corruption, including the Centre for Corruption and Organised
Crime, the Commission on Conflict of Interest, the Commission on Confiscation of Assets from Criminal,
a system of Inspectorates across the government and judiciary, and a number of anti-corruption
investigation units. Steps have also been taken to draft a new Penal Code, which – as of November 2017
– has yet to enter into force.
However, overall, progress with regard to the Benchmarks agreed in Commission Decision
2006/929/EC has been varied. Stakeholder feedback in Bulgaria suggests that most progress has
been made towards Benchmarks 1 (independent judiciary) and 6 (organised crime), and there is an
expectation that these might be “provisionally closed”. Progress towards the other benchmarks for
anti-corruption efforts is less clear-cut with suggestions that there may be political motivations behind
the investigation of political figures regarded as critical of the prosecutor’s work who have so far been
the subject of legal action in this area. The last CVM mission criticised the national government for not
making more progress in this respect. Reforms to the Supreme Judicial Council (SJC) - a standing body,
which represents the judiciary, ensures and stands for its independence – particularly, the separation
of magistrates and prosecutors into two separate bodies, have also been controversial with some
attacking the reforms as unnecessary and preventing the two groups from acting as checks and
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balances. Others regard the separation as an important way to enable judicial independence, although
the continuing influence of Parliament and political parties on the appointment of a large quota of SJC
magistrates is a subject of concern.
More generally, the CVM report of 2016 suggested that an acceleration was needed to address
the recommendations in the report. The 2017 report suggests that after a period of political
vacillation, due to national elections and a change of government, the pace of reform did pick up.
However, a track-record in dealing with the prosecution and successful conviction of those accused of
high-level corruption and serious organised crime is still missing. Overall, despite a recent increase in
efforts, progress has not been what was hoped and serious challenges remain. The timeline below
presents the key reforms in Bulgaria since the launch of the CVM.
Table 4.1: Timeline of major reforms pertaining to the CVM (2007-17)
YEAR

REFORMS

2006

Entry into force of new Criminal Procedure Code

2007

Adoption of new Judicial System Act establishing system of appointments &
allocation of cases

2007

Adoption of new Civil Procedure Code

2007

Amendments to Administrative Procedure Code adopted

2. Feb 2007

Constitutional amendments adopted to strengthen accountability and
independence of judiciary. Includes increase in powers of SJC and foresees the
creation of an independent judicial inspectorate (ISJC) within SJC.

16. Jan 2008

Establishment of Independent Judicial Inspectorate (ISJC)

2008

Conflict of Interest Prevention and Ascertainment Act, establishing the Commission
for Prevention and Ascertainment of Conflict of Interest

2009

New concept of criminal policy adopted in preparation for reform of Penal Code

2009

National Strategy for Prevention and Suppression of Corruption and Organized
Crime

2009

Amendments to Judicial System Act clarifies rules on establishment of disciplinary
panels

2010

Amendments to Judicial System Act establish permanent appraisal commissions
within individual courts and extends managerial powers of SJC

2010

Amendments to Criminal Procedure Code extend investigatory powers of polices,
clarifies rules regarding accessibility of evidence

2010

Establishment of Commission on the analysis and follow-up of ISJC
recommendations

2010

Establishment
of
the
Centre
Corruption and Organized Crime

2011

Amendments to Administrative Procedure Code adopted

2012

Publication of new draft for general part of new Penal Code

2012

Amendments to Judicial System Act introduces further transparency regarding
selection procedures for members of SJC
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YEAR

REFORMS

2012

Establishment of new specialised court and prosecutors’ office responsible for
organised crime

2012

End of ISJC Inspector General’s term creates difficulty as there is a lack of
agreement on a successor (this is not resolved until 2015)

2012

Law on Forfeiture on behalf of the State of Illegally Acquired property and
establishment of the Commission for Forfeiture of Illegal Assets

2013

Merger of State Agency for National Security and Chief Directorate for Combatting
Organised Crime

2014

Publication of complete draft for new Penal Code

2014

Dissolution of National Assembly prevents adoption of new Penal Code

2014

Separation of State Agency for National Security and Chief Directorate for
Combatting Organised Crime

2015

New Inspector General of ISJC elected following stalemate after end of previous
term in 2012

2015

Judicial Reform Strategy adopted by Parliament

2015

National Strategy for Countering and Combatting Corruption

2015

Initiation of reflection process to prepare general reform of Penal Code

16 Dec 2015

Further constitutional amendments adopted establish 2 separate chambers in SJC,
introduce public votes on staffing, and introduce a 2/3 majority threshold for
elections by the National Assembly

2015

Joint unit between Ministry of Interior, Prosecution, and State Agency for National
Security to tackle High Level Corruption established

2016

Election of new College of Inspectors (ISJC)

2016

Preparation of package of amendments to Criminal Procedure Code introducing a
separate preliminary hearing to eliminate any discrepancies or irregularities before
a case goes to court (not yet adopted as of Jan 2017 report)

Spring 2016
2016
Dec 2016

Establishment of 2 separate chambers in the SJC
Wide ranging reform of Judicial System Act
Protest by judges regarding working conditions and allocation of cases

January
2017

New Judicial System Act comes into effect

October
2017

Law on countering corruption and forfeiture of illegal assets (passed on first reading
in Parliament)

Progress towards each of the benchmarks is now assessed separately.
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3.1.2

Judicial reform

Benchmark 1 – Adopt constitutional amendments removing any ambiguity regarding the
independence and accountability of the judicial system
Two changes to the constitution were made in the context of this benchmark. With the 2007
amendment to the constitution, the Supreme Judicial Council (SJC) was given wide ranging powers
and an Independent Judicial Inspectorate (ISJC) was also established. Secondly, a 2012 report (the
Venice Commission Report) found that there were potential issues with the SJC and in 2015
constitutional amendments to address these were developed. Most notably, this meant the division of
the SJC into Judicial and Prosecutorial Councils, which allowed for greater judicial independence.
The CVM recommended reforms that were implemented in the Judicial Systems Act, which granted
increased powers to the ISJC. The November 2017 progress report notes positive changes stemming
from these legal changes with elections to the SJC viewed by the European Commission as more
transparent and fair than previous processes, although concerns regarding the undue influence of
Parliament on the SJC remains. The ISJC has also begun work on the collection and publication of
interest and asset declarations for more than 4,000 magistrates covered by the new rules. Proceedings
have been launched against magistrates who have not submitted their declarations.

BENCHMARK 1 - OUTSTANDING ISSUES
•

The relevant reforms have been adopted but further time is needed to ensure they are
embedded and the required systemic changes are made to implement them. In view of one
technical expert familiar with the situation in Bulgaria, the independence of the judicial
system has in fact decreased since 2011. The situation may be further complicated by the fact
that the constitution can only be changed through a constitutional assembly, which makes
changes to the constitution difficult. Such changes, for example in relation to the powers of the
office of the chief prosecutor, may be needed, however, to ensure full judicial independence.

•

Concerns have been raised regarding the continuing influence of the executive branch over
the judiciary, particularly with regard to the appointment of key officials.

•

Furthermore, stakeholders interviewed in the course of this study raised concerns regarding the
effectiveness of the ISJC’s work on interests and asset declarations. Although proceedings
have been initiated against those not complying with the formal request to publish these
declarations, little has been done by way of investigating the content of the declarations.

Benchmark 2 – Ensure a more transparent and efficient judicial process by implementing a new
Judicial System Act and the new Civil Procedure Code. Report on the impact, notably on the pretrial phase
There have been substantial and significant developments in the judicial system and procedures,
especially with the Judicial Systems Act of 2016. However, challenges remain regarding criminal
procedures (including for high level corruption and organised crime). Some points have been
addressed and proposals for further legislation are in preparation. The criminal code remains a problem
area regarding prosecution for corruption and serious crime, in spite of changes already made in
response to the CVM. A process of review of the work of the Prosecution was initiated in 2015
25

Policy Department D: Budgetary Affairs
____________________________________________________________________________________________

(supported by independent technical assistance) and a report with a set of recommendations was
published as a result, some but not all of which have since been implemented. However, the CVM
reports suggest that in the meantime there are issues that can be addressed short-term (see
subsequent section).
Overall, little progress has been made with regard to this benchmark. Further reforms to the Criminal
Code were adopted by Parliament on 5 November 2017, following a delay caused by a change of
government. These include changes to pre-trial procedures in order to reduce anomalies in cases
before they go to trial and to prevent their dismissal at a later stage, leading to undue delays and
difficulties with successful prosecution. Concerns were raised by some of those we interviewed that
the speed with which the amendments were adopted precluded sufficient debate. Doubts were also
raised regarding the practicability of changes, which limited the power of judges to refer cases back to
the prosecution after a pre-trial hearing and might lead to unwarranted acquittals. The transfer of
competencies for serious corruption-related crimes to a specialised Court and Prosecutors Office on
Organised Crime has been met with some anxiety. While recent legislative changes are promising, it
remains to be seen if these will increase transparency and efficiency in practice.
BENCHMARK 2 - OUTSTANDING ISSUES
•

The efficacy of recent changes to pre-trial procedures in order to eliminate discrepancies (for
example in evidence gathering) has yet to be proven.

•

Concerns have also been raised regarding the process by which cases are chosen for
prosecution. The power of the Prosecutor General’s office is a factor here, as it allows the
potential for choice of prosecutions to be informally influenced with “a word in the right ear”.
Whether or not these allegations are correct, the atmosphere of suspicion between judiciary
and prosecution remains.

•

A track record of transparency regarding how cases are chosen, investigated and allocated
would help to dispel these suspicions. Furthermore, evidence of successful and unbiased
prosecutions will help to overcome any perceptions of mismanagement and undue political
influence.

•

Consideration is being given to amendments to the Criminal Code, particularly with regard
to abuse of office offences. However, any future changes should be carried out with care, in
order to ensure appropriate scrutiny and transparency.

Benchmark 3 – Continue the reform of the judiciary in order to enhance professionalism,
accountability and efficiency. Evaluate the impact of this reform and publish the results annually
A judicial reform strategy was adopted by the national government in 2014 and this continues to be
the guiding strategy for the current government. There have been major reforms in this area
concerning, for example, the training of magistrates, case allocation, and work load analysis, but
difficult areas do remain (e.g. in restructuring the courts and the prosecutor’s office).
Nonetheless, the November 2017 progress report warns against an overly formalistic approach to
reforms, and underscores the need for ongoing consultations and debate around appropriate reforms.
It argues that judges and prosecutors need to arrive at consensus or progress will be held back. The
reform of the Prosecutor’s Office is and remains sensitive. Following an analysis of the office carried
out in 2016 with the support of the European Commission’s Structural Reform Support Service (SRSS)
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and country experts from a number of Member States, a joint roadmap for reform was published by
the Prosecutor’s Office and the Ministry of Justice, and a number of working groups have been set up.
The reform process will need to be dealt with in an open and transparent way in order to overcome
concerns regarding the influence of the Prosecutor General and the lack of appropriate procedures to
investigate a sitting prosecutor General.
Even with reorganisation and the assistance provided through the SRSS and by Member States during
2016 significant challenges remain. Reforms need to be implemented and a track-record established.
Regular reporting on reforms is being carried out by the government. However, civil society
representatives have reported difficulties in gaining access to this information. Recent organisational
measures, such as the appearance of the Prosecutor General in front of the Legislative Affairs
Committee every three months, are promising. However, these reforms will continue to lack credibility,
if the influence of the executive on the Judiciary remains.
BENCHMARK 3 - OUTSTANDING ISSUES
• The position of the Prosecutor General has been subject to much criticism by civil society
because too much power is vested in one individual holding this position. This problem is
compounded by the absence of adequate accountability mechanisms. The Prosecutor is immune
against indictment while in office, and has no institutional counterweight. The Prosecutor also
wields great influence in the selection of members of the SJC, which in turn elects the judges at
the highest courts in Bulgaria. It is argued that there is a real risk of the position of the Chief
Prosecutor being politically abused. Moreover, other members of the SJC are selected by
parliamentarians without any transparent and open debate about the relative merits of different
candidates. The selection of the members of the SJCs was regarded by one national expert as the
most serious shortcoming of Bulgaria with regard to the CVM.
• Following protests at the end of 2016, work is still ongoing regarding fairer allocation of cases
and reducing the workload of the Sofia City Court specifically. The random allocation
mechanism which was introduced to facilitate this procedure has been the subject of much
scandal, with allegations of tampering in order to ensure specific cases were allocated to specific
judges. This issue needs to be dealt with publicly and transparently.
• Further issues include completing the roll-out of electronic case management systems to all
courts and ensuring the IT systems of different institutions are compatible.

3.1.3

Corruption

Benchmark 4 – Conduct and report on professional, non-partisan investigations into allegations
of high-level corruption. Report on internal inspections of public institutions and on the
publication of assets of high-level officials
Even with 10 years of developing and implementing legislation and building institutions, a capacity
deficit remains with regard to the investigation and prosecution of high-level corruption cases and the
credibility of the judicial system is undermined by a perception that it is not effective.
Soon after EU accession, legislative and institutional measures were taken in Bulgaria to counter
corruption, but they did not generate the desired results. In 2008, for example, a specialised office was
set up to prosecute cases related to EU funds fraud. A specialised unit was set up in in 2015 which was
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supposed to investigate high level corruption cases by local and central government officials and
magistrates. However, the new specialised prosecution service is thought to be linked to the secret
service which may undermine the independence of the judiciary.
In 2015 a National Strategy for Countering and Combatting Corruption was adopted by
government. In 2016 further efforts to implement the strategy focused on an initiative to establish a
single anti-corruption agency. However, the anti-corruption law to put the Agency in place was
rejected twice by Parliament, only to be passed in October 2017. The overall institutional set-up
remains fragmented and ineffective.
BENCHMARK 4 - OUTSTANDING ISSUES
• A more proactive approach to investigating all aspects of corruption, but especially high-level
corruption is needed to establish the transparent prosecution and conviction of criminals
and corrupt officials. Transparency of the criminal process is vital in this regard to ensure that
there can be no accusations of politically motivated prosecutions.
• Lack of trust in law-enforcement and the judiciary results in Bulgaria having one of highest
number of cases being reported directly to the open Anti-Fraud Office (OLAF).
• A new unified anti-corruption organisation has been set up combining various
departments working on corruption. This has been met with some criticism however, as
stakeholders from civil society and the public sector worry that this consolidation may in fact
prevent the effective functioning of the different agencies. The activities of the new agency
will need to be monitored closely in order to ensure its efficacy.
• Concerns have been raised by civil society regarding the fact that the new agency is not
allowed to act on anonymous tip-offs. This is perceived as a move which will limit the unit’s
capacity and represent an implicit threat to potential “whistle blowers”, who may not want to
report concerns regarding corruption due to the possibility of potential repercussions.
Benchmark 5 – Take further measures to prevent and fight corruption, in particular at the
borders and within local government
In the case of lower-level corruption, the 2015 strategy was considered useful, but implementation is
largely limited to the Ministry of the Interior’s own officials, and border police.
The strategy was accompanied by the creation of a National Anti-Corruption Policy Council, which
brought together the relevant institutions and stakeholders to monitor progress of the strategy in a
comprehensive way. This Council was continued under the current government, but there has been
little yet in the way of concrete results. There has been some progress in the field of public
procurement, with reforms of public procurement legislation in 2016 leading to the introduction of
stronger monitoring and more thorough ex-ante checks of procurement procedures. This was
accompanied by a training programme for public officials, organised by the Commission for the
Prevention and Ascertainment of Conflicts of Interest. Moreover, while corruption was not a criminal
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offence in the past in Bulgaria, it now is. However, the statute of limitation was set at a very short
timeframe meaning that in practice it is very difficult to actually convict someone of corruption. 8
BENCHMARK 5 - OUTSTANDING ISSUES
• Implementation of the 2015 anti-corruption strategy by all relevant ministries is required, with
clear monitoring of impacts.
• The National Anti-Corruption Policy Council is expected to issue results of its own analysis of
the approach taken to tackling corruption by different government departments by the end of
2017, which is hoped to produce more concrete recommendations and a clearer direction for
the future.
• Regarding public procurement, a study was carried out with technical support from other EU
Member States on public procurement reform, which provided recommendations regarding
the need to increase transparency, reduce legal complexity, and strengthen administrative
capacity in order to reduce corruption in this area. Nonetheless, a number of the
recommendations were not adopted, and stakeholders have noted little real progress in this
area. A new World Bank review of the public procurement system has been announced, which
will keep a focus on this area. 9

3.1.4

Organised crime

Benchmark 6 – Implement a strategy to fight organised crime, focussing on serious crime, money
laundering as well as on the systematic confiscation of assets of criminals. Report on new and
ongoing investigations, indictments and convictions in these areas
At the time of EU accession there were large and powerful organised crime groups active in Bulgaria.
These have since become weaker and more fragmented, with a transition away from violent street
cartels towards more “white collar” crimes. However, over the past decade there have not been
significant reforms either in the police services or in prosecution with respect to the fight against
organised crime.
A 2013 reform that led to merger of the State Agency for National Security and the Chief Directorate
for Combatting Organised Crime meant the fight against organised crime virtually stopped for a period
of half year. As a result, some illicit markets, such as the smuggling and distribution of illicit tobacco,
reached levels of over 20%. A year later the two agencies were separated with several new inter-agency
investigation centres being established: one for combatting illegal migration, and another for tackling
contraband. A number of factors have contributed to these quite positive results. In particular, there is
a greater political will to act and zero tolerance towards traditional organised crime activities
(distribution of illicit drugs, cigarettes and excisable goods, VAT fraud, trafficking in human beings, and

8 The issue of statutes of limitations and their impact on corruption was raised through the interview programme. It is treated in more detail
in the Transparency International report Timed Out: Statutes of Limitations and Prosecuting corruption in EU countries (Transparency
International, 2010)

http://www.worldbank.org/en/country/bulgaria/brief/supporting-bulgaria-public-procurement-to-achieve-value-for-money-withintegrity
9
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kidnappings). Other factors include: capacity building measures; 10 consistent operations to tackle
corruption in customs and police; administrative reforms in Customs and National Revenue Services;
and administrative and legislative measures to reduce opportunities and vulnerability of VAT and
excisable goods fraud.
A number of institutional changes were made in 2012: a specialised court and public prosecutor’s
office were established, and an independent Asset Forfeiture Commission was set up to
confiscate illicitly gained assets. Recently the competencies of the General Directorate for
Combatting Organized Crime (GDBOB) have also been extended to migrant smuggling. However, a
solid track-record in convicting high-level serious organised crime criminals has not yet been achieved
which renders the successes of the police in arresting alleged serious criminals ineffective. Overall,
despite a recent increase in efforts, progress has not been what was hoped, and serious challenges
remain.
BENCHMARK 6 - OUTSTANDING ISSUES
• A track record of successful prosecutions and asset forfeitures is required to prove the efficacy of
the administrative changes which have been made. As things stand, a number of high-profile
homicides allegedly linked to organised crime and dating back to the period even before the CVM
started, remain unresolved.

10
Over the past decade significant bilateral aid resources (with United States, Norwegian and Swiss cooperation funds, the United Kingdom,
and more recently with Internal Security Fund – Police) and national funding were invested in building capacity and improving working
conditions at the Chief Directorate for Combatting Organised Crime.
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Table 4.2 Summary – Progress with the Benchmarks in Bulgaria
BENCHMARK

OVERALL PROGRESS

Benchmark 1: Adopt constitutional
amendments removing any
ambiguity regarding the
independence and accountability of
the judicial system

Key constitutional amendments were adopted in 2007 and
2015, which have gone some way towards ensuring judicial
independence. There seems to be some consensus among
key stakeholders that further changes will be necessary
in practice rather than at the Constitutional level, in
order to ensure the spirit of these changes is reflected in
reality.

Benchmark 2: Ensure a more
transparent and efficient judicial
process by implementing a new
Judicial System Act and the new Civil
Procedure Code. Report on the
impact, notably on the pre-trial
phase

Progress with regard to the efficiency and transparency of
the judicial process has been limited, even though a new
Judicial System Act has been introduced. Problems
remain with the fair allocation of cases, the lack of a
track record of successful, impartial prosecutions
(particularly for corruption and organised crime) and a
difficult relationship between the judiciary and the
prosecution.

Benchmark 3: Continue the reform
of the judiciary in order to enhance
professionalism, accountability and
efficiency. Evaluate the impact of this
reform and publish the results
annually

Some key reforms have been carried out in the area of
efficiency (e.g. improving the allocation of cases), however
little progress has been made with regard to reforming
the Prosecutor General’s Office. The political influence
and lack of accountability mechanisms for this figure
remain one of the most contentious issues within
Bulgaria. Furthermore, the continuing influence of the
executive on the judiciary through the election of 11 SJC
members has raised red flags both in the judiciary and in
civil society.

Benchmark 4: Conduct and report
on professional, non-partisan
investigations into allegations of
high-level corruption. Report on
internal inspections of public
institutions and on the publication of
assets of high-level officials

Despite legislative changes to tackle corruption, including
most recently the 2015 Anti-Corruption strategy, very little
concrete progress has been made. High level corruption
remains a red flag, which can only be overcome with
political will and high-level cooperation between
Ministries.

Benchmark 5: Take further
measures to prevent and fight
corruption, in particular at the
borders and within local government

Despite some limited progress on public procurement
reform, low-level corruption remains an issue across
Bulgaria. A concerted effort is needed across all levels of
government to tackle this issue. The continuing work of the
National Anti-Corruption Policy Council represents a step in
the right direction, but concrete results have yet to be seen.

Benchmark 6: Implement a strategy
to fight organised crime, focussing
on serious crime, money laundering
as well as on the systematic
confiscation of assets of criminals.
Report on new and ongoing
investigations, indictments and
convictions in these areas

Despite a lack of significant reform in the police service or
the prosecution, the fight against organised crime can
be seen as a success story within Bulgaria. The street
cartels which were operating in 2007 appear to have been
effectively dealt with. The focus moving forwards needs to
be on tackling “white collar” crime, a difficulty which is
shared with other EU Member States.
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3.2 TAKING INTO ACCOUNT THE RECOMMENDATIONS OF THE JANUARY 2017 EUROPEAN
COMMISSION REPORTS AND THE COUNCIL CONCLUSIONS OF MARCH, WHAT
ORIENTATIONS HAVE BEEN TAKEN SINCE THE BEGINNING OF THE YEAR BY
BULGARIA?
3.2.1

Has Bulgaria made plans and/or taken concrete steps to implementing
the recommendations? Over what timeline are these steps supposed to
be implemented?

The recommendations made by the Commission in its January 2017 report focus on the key remaining
steps that Bulgaria needs to undertake to complete the benchmarks. This means that if Bulgaria
implements these recommendations, the CVM can be closed. The Commission hopes that this will
maintain the momentum and accelerate the pace of reforms. Accordingly, and also not to detract from
Bulgaria’s Presidency of the Council of Ministers, the Commission brought the next report forward to
15th November 2017.
In February 2017, the Bulgarian government approved a plan to implement the Commission’s
recommendations made in January. Before, the Bulgarian government had already published a more
general strategy in December 2014 on how to continue the reform of the judicial system. This was
accompanied by a roadmap in 2016 detailing the timeline of measures to be carried out by various
government agencies in order to bring the CVM to a conclusion. All parties involved need to report to
the Ministry of Justice every three months on progress made. The 2014 strategy, in turn, was an update
of a strategy adopted first in 2010. Progress in addressing the recommendations made for Bulgaria is
assessed below.
Judicial Reform
In relation to judicial reform, a number of recommendations have been made in relation to the
benchmarks:
Benchmark 1 - Adopt constitutional amendments removing any ambiguity regarding the
independence and accountability of the judicial system
The Commission emphasises the importance of a track record of implementation of the latest
constitutional changes passed in Bulgaria in 2016 creating separate chambers in the Supreme Judicial
Council for prosecutors and judges, improving the transparency of decision-making on personnelrelated issues and in the election of SJC members (‘one magistrate, one vote’), and strengthening the
role of the inspectorate to the SJC regarding integrity of magistrates.
Recommendation 1: To ensure a transparent election for the future SJC, with a public hearing in the
National Assembly before the election of the members of the parliamentary quota, and giving civil society
the possibility to make observations on the candidates.
A new SJC was elected on 3 October 2017. The votes for the judicial quota (6 candidates) were seen
largely as free and fair. The Prosecutorial quota (4 members plus the Prosecutor General) were also
generally accepted, despite a belief that the Prosecutor General may have an undue influence over this
procedure due to the hierarchical nature of the Prosecutors Office. Following a deal struck between the
main parliamentary parties for the appointments of the final 11 members leading to high parliamentary
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majorities in support of the selected candidates 11. The parliamentary process for electing MPs appears
to have lacked transparency or robust public investigation into the merits of the nominees. The fact
that all nominees were elected with barely any dissenting votes is seen as evidence that a back-room
deal was struck in advance. Civil society remains critical of the influence of parliament over the makeup of the SJC and lack of sufficient options for public scrutiny. According to the Bulgarian Judges
Association, questions could be asked during the hearing about the National Assembly quota of the
SJC by non-governmental and other persons, but real answers were not given.
The process continues to be deeply politicised and the appointments of SJC members did not follow
high standards for public scrutiny, and the selection process for candidates was rather political than
merit based. The election process was nonetheless perceived by the European Commission in their
November 2017 monitoring reports to have been a significant improvement on the previous SJC
election procedure in 2012.
Recommendation 2: Establish a track record of transparent and merit-based appointments to high–
level judicial posts, including the upcoming appointment of a new President of the Supreme
Administrative Court (SAC).
The new SAC President was selected by the outgoing SJC, but confirmed by the new SJC on 19 October,
with a clear majority. The election of the new SAC President was nonetheless criticised by the Bulgarian
Judges Association as being “politically motivated”. 12 Other judges have raised concerns that the
procedure was not transparent and little opportunity was given to investigate the merits of the two
candidates. Further concerns have been raised due to the ongoing influence of the Prosecutorial
Council in elections of important judicial positions.
Recommendation 3: To improve the practical functioning of the ISJC and the follow-up by the SJC to the
inspectorate's findings, in particular on integrity issues, consider soliciting external assistance, for example
from the SRSS and/or Council of Europe.
Representatives of the ISJC have commented that this recommendation was rather general and
measuring its accomplishment rather subjective. It was not tied to a specific indicator or aspect of the
work that needed to be improved, making it hard to measure progress. In its November 2017 report,
the European Commission noted that an external opinion had been sought from the EU’s
Parliamentary Assembly of the Council of Europe (PACE) Committee and that this had been adopted
by the government in October 2017. Furthermore, over 4,000 Conflict of Interest requests have been
filed. Concerns were raised in our investigations that this procedure remained very formalistic and little
was done to initiate proceedings against those who might have actual conflicts of interest.
Benchmark 2 - Ensure a more transparent and efficient judicial process by implementing a new
judicial system act and the new civil procedure code. Report on the impact, notably on the pretrial phase: Regarding Benchmark 2, the Commission sees a need for addressing the ‘formalism’ of
criminal procedures and improving the legal framework for the investigation and prosecution of
corruption and organised crime.

11

http://sofiaglobe.com/2017/09/20/bulgarian-parliament-completes-new-sjc-line-up-with-election-of-11-members/

12

http://www.bta.bg/en/c/DF/id/1654111
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Recommendation 4: Adopt amendments to the Criminal Procedure Code and the Criminal Code to
improve the legal framework for the prosecution of high-level corruption and serious organised crime.
Amendments to the Criminal Code entered into force on 5 November 2017. However, concerns have
been raised with regard to the procedure used to adopt these changes. It was felt that the procedure
did not allow for sufficient scrutiny from civil society observers or for robust debate within Parliament.
Due to the recent adoption of these changes, with further changes underway, some time will have to
pass before their practical impacts can be assessed.
Benchmark 3 - Continue the reform of the judiciary in order to enhance professionalism,
accountability and efficiency. Evaluate the impact of this reform and publish the results
annually:
Recommendation 5: Publish a report for public consultation detailing the progress made implementing
the national judicial reform strategy and setting out the remaining steps to be taken. Establish a mechanism
for continued public reporting of progress for the remaining duration of the strategy's implementation.
A first implementation report was published for public consultation in early 2017, and a second
implementation report was published towards the end of 2017. Both reports are available at:
http://www.justice.government.bg/107/
Recommendation 6: Address the workload situation in the busiest courts based on the new workload
standards, and agree a roadmap for the reform of the judicial map in parallel with the development of ejustice.
A new model for consolidation of the Prosecutor’s offices has been proposed, but more work still needs
to be done on developing the judicial map. IT appears that some historic workload problems are being
overcome, but there remains a lack of concrete outcomes in this area. E-Justice projects are only just
starting.
Recommendation 7: Establish a roadmap for the implementation of the recommendations of the SRSS
report concerning the reform of the Prosecutor's Office and its interactions with other institutions, including
a mechanism for the reporting of progress to the wider public.
A roadmap has been established by the Prosecutor General’s Office in cooperation with the
government based on the recommendations of the SRSS report. However, not all recommendations
have been taken into account. According to one of the interviewees, the prosecution only chose and
picked things that it found aligned with its own interests and disregarded a number of useful
recommendation.
Recommendation 8: Establish a roadmap for the implementation of the recommendations of the study,
including a mechanism for the reporting of progress to the wider public.
A roadmap was adopted in July 2017, but more time is needed to see if there are any concrete
outcomes from this process.
Anti-corruption Measures
In relation to anti-corruption measures, a number of further recommendations have been made in
relation to the benchmarks. For both Benchmarks 4 and 5, the Commission sees major challenges
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regarding the institutional framework and the establishment of a track record. Moreover, it encourages
the Bulgarian government to tackle the fragmentation and ineffectiveness of the institutional set-up
to fight corruption.
Benchmark 4 - Conduct and report on professional, non-partisan investigations into allegations
of high-level corruption. Report on internal inspections of public institutions and on the
publication of assets of high-level official
Recommendation 9: Adopt a new legal framework on the fight against corruption in line with the
intentions set out in the anti-corruption strategy, and ensure its implementation. Set up an effective anticorruption authority.
A new anti-corruption law has been proposed and in October 2017 was passed on first reading by
Parliament. It is expected to be fully adopted by the end of the year. In terms of practical steps taken,
concerns have been raised by a range of stakeholders – including the agencies themselves, civil society
and members of the judiciary - regarding the proposed consolidation of existing anti-corruption
agencies into one body – this is seen as a political move which could potentially curtail their
independence.
Recommendation 10: Adopt and implement a reform of the law on public administration to strengthen
the internal inspectorates in the public administration.
A new reform has been introduced. It is not very bold as a proposal and even though it confirms some
standards for the capacity of Inspectorates (such as a minimum number of personnel), it does not
include provisions to guarantee sufficient degree of independence; neither does it provide them with
more aggressive anti-corruption tools (e.g. integrity checks). Crucially, Bulgaria needs to build a track
record of successfully prosecuting and convicting corrupt officials.
Recommendation 11: Building on the analysis of past cases, establish a roadmap between all relevant
institutions to address shortcomings in the investigation and prosecution of high-level corruption cases,
including a mechanism for the reporting of progress to the wider public.
An analysis of past cases was carried out in 2016, and a roadmap was prepared and discussed by the
National Council on Anti-Corruption Policy in July 2017. The roadmap has yet to be published, however,
no concrete progress has been reported.
Recommendation 12: Establish a mechanism for public reporting on progress in high-level cases which are
in the public domain. General Prosecution to report – whilst respecting the presumption of innocence – on
investigations and indictments. Supreme Court of Cassation and Ministry of Justice to report on convictions
as well as the enforcement of sentences.
A new system was set up in the Supreme Court of Cassation in April 2017 to collect and publish
information on ongoing cases on a dedicated website. However, civil society representatives have
reported difficulty in accessing information related to such cases and some appeared unaware of the
website. More publicity and transparency are required in this regard.
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Benchmark 5 - Take further measures to prevent and fight corruption, in particular at the borders
and within local government
Recommendation 13: Carry out an external review of the ex-ante checks of public procurement procedures
and their follow-up, including ex post checks, as well as on cases of conflicts of interest or corruption
discovered and remedial measures taken to address identified shortcomings.
A World Bank Review of public procurement procedures has been announced. It remains to be seen
what the findings will be, and whether recommendations will be implemented.
Recommendation 14: Put in place risk-based measures to address low-level corruption in high risk sectors
within the public administration, taking inspiration from what has been done in the Ministry of Interior.
Continue the efforts in the Ministry of Interior.
A review of these approaches was undertaken within the work of the Anti-Corruption Policy Council.
Results of this investigation are expected by the end of 2017. Conflict of interest declarations have been
requested of all public administration officials and there is a procedure in place for investigating
irregularities. However, there have been complaints that this procedure is rather formalistic and lacks
teeth.
Recommendation 15: Establish a mechanism for public reporting on the implementation of the national
anti-corruption strategy covering the remaining duration of the Strategy's implementation.
This has now been established. Reporting is made available on the www.strategy.bg government
website.
Organised Crime
In relation to organised crime, a number of recommendations have been made in relation to the
benchmarks:
Benchmark 6 - Implement a strategy to fight organised crime, focussing on serious crime, money
laundering as well as on the systematic confiscation of assets of criminals. Report on new and
ongoing investigations, indictments and convictions in these areas
Recommendation 16: Establish a mechanism for public reporting on progress in high-level cases which are
in the public domain. Also, the General Prosecution was to report – whilst respecting the presumption of
innocence – on investigations and indictments. Supreme Court of Cassation and Ministry of Justice to report
on convictions as well as the enforcement of sentences.
A new system was set up in the Supreme Court of Cassation in April 2017 to collect and publish
information on ongoing cases on a dedicated website. However, civil society representatives have
reported difficulty in accessing information related to such cases and some appeared unaware of the
website. More publicity and transparency are required in this regard.
Recommendation 17: Adopt the necessary amendments to the law on confiscation of criminal assets and
ensure the Illegal Asset Forfeiture Commission continues to operate independently and efficiently.
The Commission for Illegal Asset Forfeiture (CIAF) is to be merged into the new Unified Anti-Corruption
Body mentioned above. CIAF thinks this could be positive, as it will increase their capacity to investigate
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and gather evidence. Some civil society organisations and other stakeholder interviewed, however, are
worried that this may curtail the independence of the organisations (as mentioned above).
Overall, in view of the Commission, it is Benchmarks 4 and 5 where more progress is mostly needed,
whereas the independence of the judiciary has already been largely achieved. In terms of legal changes,
the modernisation of the penal code in line with Benchmark 2 is the only one outstanding. While the
November 2017 report did show progress since January 2017, much remains to be done. The 2014
strategy is to be implemented over a timeframe of seven years, in line with the programming period
for support from the Structural Funds (2014-20). As such, the Bulgarian government intends to
continue with reform of the judicial system even once they would hope the CVM has been closed. By
2020, the government expects to have completed the reforms planned for the judicial system.
3.2.2

Over what timeline are these steps supposed to be implemented?

Progress in implementing the latest recommendations was delayed by a change of government – a
process which lasted around three months (a new government took office in May 2017). The Bulgarian
government had hoped to implement all recommendations by November 2017, when the next
Commission progress report was due. In the Bulgarian government’s view, some of the
recommendations have already been implemented as of September 2017. The government wants to
see the CVM closed by the end of the year and before Bulgaria assumes the Council presidency in
January 2018. Following the submission of the Commission’s Report of 15 November 2017, the Prime
Minister announced the intention to deliver on all recommendations by the end of 2018.
3.3 HOW EFFECTIVE HAS THE CVM BEEN AS A FRAMEWORK FOR ENCOURAGING REFORMS
AND REPORTING ON PROGRESS? HAS THE FINANCIAL AND TECHNICAL SUPPORT
PROVIDED BY THE EUROPEAN COMMISSION BEEN EFFECTIVE IN HELPING IMPLEMENT
THE REFORMS?
3.3.1

Have the CVM objectives, indicators, and recommendations been clear
enough to national authorities?

In Bulgaria, the CVM benchmarks have received sustained criticism for being too broad, making
them difficult for the authorities to implement. This was a feature of the benchmarks that was
intended to provide some flexibility to the national authorities and to avoid accusations of EU overreach. Indeed, Benchmark 2 could be viewed as being too specific ten years after it was phrased, and
Benchmarks 4 to 6 describe actions to be taken but no clear threshold that Bulgaria could reach to be
certain that the CVM will be closed. As things stand, the achievement of the Benchmarks will
always be subject to debate.
Particularly in the earlier stages of reporting, the Recommendations were seen as vague and poorly
informed by stakeholders in government and civil society. The reporting process and the method of
deciding upon Recommendations has been criticised as opaque, particularly by NGOs who felt that
their feedback was not being sought and that the process was not being transparently explained or
publicised within Bulgaria. Other stakeholders were consulted, but did not receive any feedback on
their suggestions, leading to a perception that their input was being ignored. Further difficulties
include a lack of cohesion between the Recommendations made in different reports, resulting in the
perception that there is no clear, overarching strategy and no follow-up to see if particular
recommendations have been implemented – and whether they are achieving the CVM’s larger aims.
This has left the Recommendations open to criticism by stakeholders who stated they cannot
understand the reasoning behind them or suspect they may have been affected by political
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considerations, such as the need by the European Commission for cooperation with the Bulgarian
government during the refugee crisis, potentially softening the conclusions and recommendations in
the 2016 report.
In view of some stakeholders, the effectiveness of the CVM in Bulgaria has been undermined by a
lack of political will to implement reform and change the status quo which serves powerful business
and political interests. One technical expert went so far as to describe the situation in Bulgaria as
resembling ‘organised unwillingness to reform’. While it is fair to say that successive Bulgarian
governments have initiated a wide range of reforms addressing all CVM Benchmarks over the past 10
years, the fact remains that the track record of actual prosecutions and convictions in case of high-level
corruption and organised crime is modest.
3.3.2

How has monitoring evolved over time – have there been “shifting
targets” and changes in priorities and recommendations?

While the six benchmarks set at the beginning of the CVM in the context of Bulgaria’s accession to the
EU have remained the same, there has clearly been a shift in the focus of the CVM reports, and the
specific measures linked to the benchmarks adopted by the government and monitored by the CVM
over the years.
This change somewhat mirrors the changing political landscape in Bulgaria and the evolving priorities
needed to achieve the benchmarks, moving from an initial emphasis on formal legislative and
constitutional reform towards a more implementation-oriented approach. It may also reflect an
increasing understanding of the complex political landscape by the missions, with reports becoming
more specific and recommendations more detailed over time. One expert from another Member State
argued that the specific benchmarks defined at the onset of the CVM over time became less relevant
and more detached from the actual CVM work and that they should now be replaced by more general
ones that can be flexibly adapted to changing circumstances.
The accusation of “shifting targets” was one of the main criticisms levelled at the CVM by
stakeholders consulted for this study, particularly those representing public authorities. There was a
feeling that certain changes (for example reforms to the SJC) were not being given enough time to
become embedded before they were judged as ineffective. Over time, the CVM, in view of some
stakeholders, evolved into a general tool to investigate progress with regard to judicial independence
and rule of law that became somewhat detached from the original, more specific, benchmarks. This
feeling of inconsistency has undoubtedly not been helped by a period of significant internal political
change. It was pointed out, for example, that the recent elections have led to delays in certain reform
areas while the new government gets to grips with their new brief and the parliamentary process is
reset, meaning that the process of proposing constitutional or legislative reform must recommence at
the beginning of the parliamentary procedure.
It was argued by others, however, that shifting targets are a necessary – and indeed – a positive
development, as they must respond to the shifting political landscape with both Bulgaria and Europe
more broadly in order to remain relevant and useful. Given the rigidity of the benchmarks as perceived
by some stakeholders, one could argue that adapting them is essential to keeping the CVM
relevant. On the other hand, opponents of the government suggested their criticism of the
benchmarks was a mere excuse to avoid political commitment and to deliver results.
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The changing political context in Europe, which it was argued by some of those we spoke to has seen
backsliding with regard to the judiciary in Poland and continuing difficulties tackling corruption and
organised crime in Italy, for example, also leaves the CVM open to the criticism of holding Bulgaria to
an unfairly high standard. Some of those interviewed complained that they were treated as “secondrate” by other Member States, holding the CVM directly responsible for this concept of Bulgaria and
Romania as ‘second-tier’ Member States.
3.3.3

Has enough EU support been made available to meet the challenge of
judicial reforms, combatting corruption and organised crime? To what
extent has EU financial and technical support been allocated in an
appropriate way to the priorities in Bulgaria?

Bulgaria has primarily received support from the European Structural and investment Funds (ESIF). In
the 2007-2014 period. The European Social Fund (ESF) has provided support to judicial reforms through
the Operational Programme "Administrative Capacity" (OPAC) to help improve the functioning of
the public administration as well as enhancing the professionalism, transparency and accountability of
the judiciary.
In the 2014-20 period, judicial reform is being supported through the Operational Programme "Good
Governance" (OPGG), providing EUR 30.2 million to be allocated by Bulgarian authorities to projects
which promote organisational reforms, e-justice, and training. 13 Since 2007, a total of 24 calls worth
EUR 50 million have been issued. However, due to changing priorities within the Prosecution Office
and budgetary restrictions for the courts, only EUR 25 million has been allocated so far, with 57 projects
implemented and EUR 16 million disbursed. 14 The fight against organised crime has also been funded
under the Internal Security Fund – Police (ISF-Police) (2014-2020) with around EUR 38 million.
Certainly, a number of important measures have been financed by the EU in the context of the CVM,
especially in the field of organised crime. Stakeholders consulted for this study seemed to regard the
level of EU funding received to date as appropriate.
One potential difficulty with regard to the way EU support is allocated is the perceived lack of direct
access to European funds. Project applications as well as feedback on progress are channelled to the
EU centrally, and some government agencies felt that their requests were not being prioritised in this
process. A request was made for more direct lines of communication with EU representatives. A
technical expert cautioned that financial assistance should only be disbursed once the capacity to
absorb funding has been created – which was not always the case in Bulgaria. If the public service is
understaffed, then financial assistance cannot be effectively taken up. This, in view of the expert, was
compounded by the fact that in both countries a larger number of civil servants is replaced after each
election which is disruptive.
The importance of technical assistance has also been highlighted as a key factor, with support provided
from the SRSS to provide an independent analysis of the Procurement Office and support from
particular Member States to specific areas of reform. 15 The importance of access to European

13 THE EUROPEAN PARLIAMENT AND THE COUNCIL on Progress in Bulgaria under the Co-operation and Verification Mechanism (COM(2017)
43 final}, p.3
14

Ibid.

EU Member States such as NL and UK were praised for providing expert technical assistance in areas such as legal aid reform and the use
of probation as an alternative to imprisonment.
15
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networks and the possibility of learning from counterparts in other Member States is seen as
particularly valuable by stakeholders we consulted who work in the areas of judicial reform, anticorruption and the fight against organised crime. In this context, the added value of including technical
experts such as judges from other Member States in missions to observe and share their own
experience should be highlighted. More opportunities for international exchange and collaboration
would be welcomed. At the same time, one technical expert cautioned that seeking advice on one issue
from too many different sources could also create unnecessary complexity and suggested it would be
preferable for a country to choose one ‘model’ from another Member State and then seek financial
assistance to adopt and implement the same model.
Year on year, a direct link between CVM recommendations and financing is difficult to establish. Since
Structural funds and Internal Security Fund were programmed during 2013, recommendations that
have been made over the past four years could not be taken into account. Therefore, some
stakeholders did not see a direct link between CVM recommendations and EU funding.
3.3.4

To what extent would progress have been possible without the EU
support?

EU support, particularly through the increased external scrutiny provided by the CVM creating a
momentum for reform, has played a vital role in Bulgaria. While there had been much discussion in
the country prior to EU accession on how best to tackle judicial reform and the fight against organised
crime, very little had been achieved in terms of concrete change and it seems doubtful that there would
have been a long-term impetus for such reforms, given the complexity of the political situation and the
influence of those least likely to benefit from such reforms.
While it is hard to measure progress against a counterfactual scenario, the speed and strengths of
reforms associated with accession to the EU may well have been subject to a reversal without the
presence of the CVM and the pressure it exerted. It could be argued that problems with the judiciary
and rule of law may not have been covered by the media were it not for the regular reports of the
Commission, as this would not be in the interest of those with a controlling stake. All stakeholders we
consulted agreed that the CVM was the main generator of political will for reforms, and many expressed
doubt that this will would have been there in the absence of the CVM.
3.4 WHAT ARE WAYS TO IMPROVE EFFECTIVENESS OF THIS SUPPORT IN THE YEARS TO
COME?
While there are opinion polls suggesting that the public in Bulgaria regards the CVM as credible, and
supports its continuance, the government wants to see it closed as soon as possible. The interview
feedback suggests there are a ways EU support in the form of the CVM, or a new mechanism still to be
developed to replace the CVM, could be made more effective in the Bulgarian context.
First, several Bulgarian stakeholders would like to have more direct access to the EC. Currently,
some Bulgarian stakeholders need to submit their reports on the implementation of measures to the
Ministry of Justice (MoJ), but cannot submit them directly to the Commission. Moreover, one
stakeholder received information requests from the Commission concerning data they had already
passed on to the MoJ at an earlier stage. While direct communication between the Commission and
various Bulgarian authorities and agencies may lead to more targeted and effective support, it would
likely also require more resources devoted to the mechanism by the European Commission. This tradeoff would need to be carefully assessed.
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Secondly, it is argued that there should be a focus in the future only on those CVM benchmarks
where there has been little or no progress to date and to give clear recommendations to be
implemented within a short timeframe and targeting a specific group. It was also mentioned that
the CVM could be extended to all EU Member States using common measurable benchmarks in order
to assuage criticisms from Bulgarian and Romanian authorities that they are being unfairly singled out
as deserving special attention by the Commission. On the other hand, a technical expert from another
Member State maintained that expert from different Member States all around Europe agreed on the
deficits of the judicial system in Bulgaria and Romania, suggesting that there are particular deficits less
prevalent in the rest of the EU.
Specifically concerning anti-corruption efforts, one Bulgarian stakeholder involved stated that
preventive measures were more effective than responsive ones, and should thus receive more
attention in the future.
3.5 CONCLUSIONS – ASSESSMENT OF THE CVM IN BULGARIA
The research so far suggests that, despite limited progress, the CVM has been an important
mechanism in Bulgaria to keep attention focused on judicial reform, measures to combat organised
crime and the fight against corruption.
Progress can be seen in all areas, particularly with regard to organised crime where historic problems
with large syndicates have been overcome and work is now ongoing to tackle ‘white collar’ crime.
Reforms have also been implemented in the area of judicial reform, although some issues such as the
division of the Supreme Judicial Council, the excessive powers of the general prosecutor along with
the ongoing influence of the executive branch on the judiciary remain controversial. The least
progress has been seen in the field of corruption, although legislation is currently being debated
in the Bulgarian parliament.
A general problem in Bulgaria according to various stakeholders we consulted seems to be that
reforms are adopted ‘on paper’ but not internalised by the ones who need to implement them, and
not underpinned by changes in the way institutions operate and changes of personnel that would be
needed to bring about real change. For instance, the promotion of judges to senior positions is heavily
politicised and not transparent, which can have a demoralising effect on the younger generation of
judges and other legal practitioners. In part, this was blamed on the vagueness of the CVM benchmarks
which allowed the Bulgarian government to continuously pass reform acts or adopt other measures
that in theory contribute to achieving the CVM goals without actually changing institutional practice
on the ground.
The Bulgarian government stands accused by civil society and others of using the constant
introduction of new legislation as a reason for inaction – particularly with regard to corruption and
reform of the Prosecutor’s Office. The CVM is viewed as a rather institutionalised mechanism, which is
losing credibility as it continues to achieve only limited results. The continuation of the CVM or a similar
mechanism is viewed as necessary, however, in order to continue shining a light on the need for reform.
EU support, in the form of financial and technical assistance as well as opportunities for exchange with
peers in other Member States, is perceived as highly valuable. The CVM itself has received a more
varied reception with some criticisms of the recommendations as “moving goalposts”, a perceived lack
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of continuity between reports, and fears regarding the open-ended nature of the instrument and the
perception of Bulgaria as a “second tier” EU Member State.
Much remains to be done if the benchmarks are to be closed. Bearing in mind the current trajectory
of progress, any possibility for achieving the benchmarks and ending the CVM in the short to mediumterm appear to be optimistic. However, the longer the instrument remains in place without a clear exit
plan, the greater a source of contention it will become within Bulgaria which in turn may weaken the
position of proponents of reform.
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4 ASSESSMENT OF THE CVM IN ROMANIA
This section presents our assessment in relation to Romania of the key questions set out in the EP’s
terms of reference with regard to the CVM. The assessment is structured as follows:
•

Section 5.1: What measures have been taken over the past 10 years to achieve the benchmarks?
What progress has been made? What are the outstanding problems to be addressed?

•

Section 5.2: Taking into account the recommendations of the January 2017 European Commission
reports and the Council conclusions of March, what orientations have been taken since the
beginning of the year by Romania?

•

Section 5.3: How effective has the CVM been as a framework for encouraging reforms and
reporting on progress? Has the financial and technical support provided by the European
Commission been effective in helping implement the reforms?

•

Section 5.4: What are ways to improve effectiveness of this support in the years to come?

•

Section 5.5: Conclusions – Assessment of the CVM in Romania.

The assessment is supported by a table in the appendices providing a summary analysis using a ‘traffic
light’ system of progress with regard to the implementation of the recommendations of the January
2017 European Commission reports.
4.1 WHAT MEASURES HAVE BEEN TAKEN OVER THE PAST 10 YEARS TO ACHIEVE THE
BENCHMARKS? WHAT PROGRESS HAS BEEN MADE? WHAT ARE THE OUTSTANDING
PROBLEMS TO BE ADDRESSED?
Romania only started to reform its judiciary in the pre-accession phase at the end of the 1990s.
At that time, the chapter on justice and home affairs was difficult to close. By the time Romania
joined the EU in 2007, the judicial reforms had still not been finalised. As a result, and in accordance
with the Treaty of Accession between the EU and Romania, safeguards and transitional arrangements
were put in place with the aim of guaranteeing that the problems not solved prior to 2007 (in several
areas, including justice) would be after accession.
The Romanian CVM was set up based on the Accession Treaty to cover four red ‘flagships’ in the
justice area had not been achieved prior to accession. While the CVM was a sort of guarantee
between Romania and the EU that judicial reforms would take place and that these would be
irreversible, the sanction system attached to it (its potential negative results, i.e. Romania not
implementing, at all or at the expected pace, the required reforms) was less clear. Based on the
Accession Treaty the safeguards and measures could be taken “before accession or in the three years
after accession”. The CVM continued long after 2010 and there is a consensus among Romanian
stakeholders we consulted that it has lacked a clear system stipulating what the consequences are
should the benchmarks not be (irreversibly) fulfilled.
Nonetheless there is a common agreement among stakeholders that the CVM has been
beneficial for Romania and that substantial progress has been achieved across most elements of
the benchmarks. More particularly, considerable progress has been made in terms of achieving
judicial independence in Romania, which can be seen helping to bring to an end the impunity culture
that existed among the country’s political elite. While the CVM helped consolidate anti-corruption
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institutions, the CVM’s impact on corruption has been less substantial compared to judicial reforms.
Stakeholders we consulted feel that not enough had been done to prevent corruption, which remains
pervasive in Romania. Many argue that the CVM has helped the authorities to channel their efforts in
the same direction and accomplish common goals embodied in the benchmarks. Other practitioners
claimed that the mechanism contributed to a better legal framework for judges and prosecutors. The
benchmarks were described as being very relevant to the situation in Romania, although there is now
scoping to replace the CVM in its current format and to replace it with an updated tool that better
reflects the current situation and priorities in the country.
Table 5.1: Timeline of major reforms in Romania
YEAR

REFORMS

2007

Law establishing the National Integrity Agency (ANI)

2009

Adoption of new Civil and Criminal Codes

2010

Adoption of Procedural Codes
Small Reform Law: aim to refocus the competences of the High Court of Cassation
and Justice (HCCJ) on cassation and consistent interpretation of the law.
ANI Law 176/2010 adopted to underpin ANI’s activities after elements of its legal
framework were declared unconstitutional in the same year.

2011

Civil Code enters into force

2012

Constitutional crisis
New law strengthening the disciplinary system
New national Anti-Corruption Strategy 2012-2015

2013

Code of Civil Procedure enters into force
First comprehensive overview of the judicial system and global recommendations
on reform steps by the World Bank
New Statute of Senators and Deputies adopted

2014

New amendments to the Criminal Code and Code of Criminal Procedure
enters into force
The HCCJ revamped its website and started publishing all decisions
Adoption of the Strategy for the Development of the Judiciary 2015-2020
New prevention activities by ANI
“Law limiting special pensions for magistrates convicted of corruption” came
into force
Criminal Code addressed recommendations put forth by European Council’s
Group of States against Corruption (GRECO)
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YEAR

REFORMS

2015

Romanian judges, prosecutors and lawyers participated in training on EU law,
surpassing the training targets and the average participation of all EU Member
States.
New amendments to the Criminal Code and Code for Criminal Procedures still
pending in Parliament
National Agency for Public Procurement (ANAP) created, which combined the
staff and structures of two previous national institutions that were in charge and
their regional offices

2016

Amendment of National Union of Bar Association protocol: magistrates can
benefit from free legal assistance to defend their personal reputation when
seeking redress.
Decision to postpone remaining provisions of the Code for Civil Procedures until
January 2019
Adoption of the Action Plan for the Strategy for the Development of the Judiciary
(2015-2020).
Implementation of the Strategic Management Council
SCM established ethics counsellors for Courts of Appeal/tribunals and prosecution
offices
Law setting up PREVENT, a system of ex ante checks on public procurement, was
passed by Parliament in October 2016.
Parliament adopted a new amendment to law 161/2003, eliminating
incompatibilities for mayors or local elected officials to sit in boards of commercial
companies that provide utility services
The National Anti-Corruption Strategy (NAS) 2016-2020 was adopted
National Agency for the Management of Seized Assets (ANABI) set up
Inter-Ministerial Committee for Public Procurement created
Integrity pacts launched to safeguard EU funds against fraud and corruption

2017

16

ANABI to publish its first annual report, for the year 2016 16

Available at https://anabi.just.ro/docs/pagini/52/Raport%20anual%20ANABI.pdf
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4.1.1

Judicial reform

Benchmark 1 – Ensure a more transparent and efficient judicial process notably by enhancing
the capacity and accountability of the Superior Council of Magistracy. Report and monitor the
impact of the new civil and penal procedures codes
A number of major reforms that address Benchmark 1 have been introduced. This includes the
Superior Council of the Magistracy (SCM) becoming the coordinating entity of the judicial system
and demonstrating a willingness to defend the independence of the judiciary. Linked to this, there has
been a positive increase in terms of opinion polling on perceived judicial independence and trust in
the judiciary (2016). The introduction of more rigorous admission procedures to the judiciary with
obligatory training by the National Institute of Magistracy is improving the professionalism and
independence of the magistracy. The adoption of a new Civil Code (2011) and Criminal Code (2014)
has led to the speeding up of court proceedings, more emphasis on ensuring fair trials and more
consistency in judicial decisions.
There has been slower progress in other areas. Thus, little progress has been made regarding the
balance between and within courts, as well as the distribution of tasks among judges and court
clerks. The former continues to have an excessive workload. However, in the past few years, the MoJ,
the SCM and the judiciary have demonstrated the capacity to work together and to promote reforms.
The adoption of a comprehensive Strategy for the Development of the Judiciary 2015-20 (SDJS)and
the related Action Plan should help to rectify these shortcomings.
Some of the research feedback suggests that although the original goal was to create new legal Codes
with clear rules, the codes in place still leave too much room for differing interpretations. More than 60
changes have been proposed by members in the judicial system to address inconsistencies in the
Codes, but these have not yet been incorporated. An area that has been given considerable attention
is the section on penalties. For example, some criminals go to prison for 20 years for theft, while others
are too easily incriminated because the definitions of crimes are not clear and defined in a predictable
manner. Another stakeholder mentioned that there is some reluctance to discuss the amendments of
these Codes, especially the Criminal Code. Advocates of the fight against corruption fear that the
Romanian Parliament will promote changes in order to avoid having MP’s accused of corruption acts.
The aim was also to increase the speed at which trials were undertaken but there have been no
reports or published data to indicate if this has really been the case. The availability and quality of this
data depends on improvements to be operated on ECRIS in Romania in the framework of the EUfunded project which has not yet been completed, yet.
Another issue relating to the first benchmark highlighted by the research relates to the unification of
judicial practice, or in other words, setting similar sentences for similar cases. The benchmark
specifically highlights that the Supreme Court should be responsible for this, but the Romanian judicial
system operates in a way that gives responsibility for the unification of judicial practice to the Courts
of Appeal. The problem reported to us is that there are 15 courts of appeal in Romania, all of which
have different practices and the Supreme Court has not put in place a proper monitoring and
evaluation mechanism to check that the practice has really become unified.
Another issue that was discussed with us is that of changing the competencies of the Courts.
Members of the High Court of Cassation (HCCJ ) and Justice claimed they often deal with minor issues
that should be handled by the lower courts due to unclear definitions of crimes which creates
difficulties in achieving a uniform interpretation by the lower courts. Corrections to the codes are also
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adopted with delays (e.g. 6 months) which pose further problems to those created by exceptions in
applying the law (as stipulated by the law). Regarding recommendations on the Code of Civil
Procedure, one stakeholder highlighted that the civil law had been neglected by the CVM, even
though 80% of trials in Romania are civil trials. Linked to this, judges agreed that Romania still has poor
court room infrastructure. The lack of space has become a considerable issue. Each courtroom should
have ‘counselling rooms’, a space where all parties meet to make swift decisions to speed up trials and
thus to contribute to the efficiency of the judicial act and access to justice. This provision has been
postponed several times because the courts do not have the space and lack of resources means there
is lack of investment in these infrastructures.
BENCHMARK 1 - OUTSTANDING ISSUES
•

There has been substantial institutional and legislative progress, but efforts are still required
to demonstrate a good track record on judicial independence and its respect by Romania’s
public society, as well as finalising reforms of the criminal and civil codes.

•

In fact, CVM reports show that there has been considerable political and media criticism of
magistrates and judicial institutions with frequent attacks against the National AntiCorruption Directorate (DNA). These recurring attacks risk undermining public confidence
in the judicial system as a whole.

•

While some changes to the Codes have since been made in 2016, they still contain many
errors. Practitioners interviewed confirmed they had encountered considerable issues in
enforcing these Codes, especially since these new amendments have not yet been
incorporated and their entry into force has been postponed to January 2019.

•

In order to improve the efficiency of judges, their workload also needs to be regulated
properly.

•

The new Civil Procedure Codes helped bring some change in the approach and jurisdiction
to solve commercial cases at national and international level, however, there has been little
attention overall to civil law.

•

As long as measures are not taken to address issues with the Civil Code (lack of space and
infrastructure), Benchmark 1 cannot be seen as achieved/closed.

Benchmark 2 – Establish, as foreseen, an integrity agency with responsibilities for verifying
assets, incompatibilities and potential conflicts of interest, and for issuing mandatory decisions
on the basis of which dissuasive sanctions can be taken.
Under Benchmark 2, substantial progress has been made, notably with the creation of the National
Integrity Agency (ANI) in 2007. While ANI’s records in investigating unjustified wealth,
incompatibilities and administrative conflicts of interest had a slow start, its work has gradually
increased as it prioritised the most serious cases. It is important, however, to note that ANI’s authority
has been questioned in some cases. For instance, in 2010 a Constitutional Court decision annulled the
founding law of the Agency interrupting its activities and creating a legal vacuum. A new legal
framework was put in place a few months later. Romania also put in place a comprehensive framework
for integrity for public officials, under the ANI. Also, the legal framework on integrity has not been able
to put in place a clear consolidated framework in situations of conflicts of interests. There has been
resistance to implementing the Agency’s reports and reluctance from responsible institutions and
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authorities to apply the sanctions imposed. This has improved in the last two years, but Parliamentary
decisions still question or delay the implementation of final court decisions.
BENCHMARK 2 - OUTSTANDING ISSUES
•

CVM reports indicate that there are issues with the length of court proceedings in ANI cases.
Sanctions can only be applied when decisions are final and irrevocable, but long delays that
can sometimes last up to two years risk defeating the purpose of integrity laws.

•

There are still problems concerning the implementation of ANI’s decision, even when
these are confirmed by final court judgments.

4.1.2

Corruption

Benchmark 3 – Building on progress already made, continue to conduct professional, nonpartisan investigations into allegations of high- level corruption
There has been a growing track record in terms of investigating and prosecuting high-level
corruption cases in recent years and especially since 2011. Romania has created a comprehensive
legal framework for combatting corruption and overall, achievements in this area have attracted
widespread recognition and substantial progress has been made. The DNA has investigated a large
number of cases and has sent many defendants to trial. The HCCJ and the Courts of Appeal continue
to rule final sentences in high-level and in medium-level corruption cases. They also continue to
confiscate assets in order to repair the damage caused by corruption cases.
Since 2013, there has been a strong track record of institutions involved in this process, with regular
indictments and the conclusion of cases concerning politicians on different parties, as well as civil
servants, magistrates and business people. There has also been a pronounced trend towards the
confiscation of assets to recover the damage caused by corruption offences. However, the repetition
of similar offences suggests that loopholes still exist, and that corruption prevention has not been
entirely effective. More generally, the entry into force of the new Criminal Codes in 2014 means there
is now a comprehensive legal framework to combat corruption crimes. However, the stability of this
framework has been of some concern because of attempts to modify laws on corruption, often without
the consultation of key state and judicial institutions. Also, Romania’s Parliament’s refusal to lift MPs’
immunities to allow investigations or preventative measures is of concern.
In terms of local government, issues have been reported on conflicts of interest. The issue is that local
elected officials are severely underpaid in Romania and many set up their own businesses. Earlier this
year in Parliament, political parties repeatedly attempted to pass legislations to ease or decriminalise
conflicts of interests for MPs. Romania has an extensive local government network with 32,000
municipalities and approximately 10 elected officials per municipality. The country’s economy cannot
sustain the pay levels of that many people on the government payroll and yet there are dangers in
allowing politicians and officials to set up their own businesses as an alternative way of earning an
income if this involves the risk of a conflict of interests. In relation to this, while there have been
investigations until the end of 2016, the lack of legislative legal framework may help explain why no
investigations have taken place since 2017. Benchmark 2 specifically states that the ANI has to look at
all three branches of power, including executive, legislative and judicial powers. So far, it seems they
have only looked at Members of Parliament, mayors and ministers, but avoided other areas.
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According to the research, although anti-corruption measures have been quite successful in Romania
they have not been always uniformly applied. In particular, prosecution units continue to have their
own judicial policies, making practices across Romania sometimes inconsistent with recommendations
under the benchmark.
BENCHMARK 3 - OUTSTANDING ISSUES
•

The fight against corruption should not only involve justice, but also encourage
transparency institutionally and politically.

•

The fight against corruption needs to involve the judicial police, who handle 90% of criminal
cases in Romania. The other 10% are handled by prosecutors, but the police have not adopted
reforms. The latter relates to one of the criticisms of CVM, i.e. the excessive focus on (highlevel) corruption.

Benchmark 4 – Take further measures to prevent and fight against corruption, in particular
within the local government
Measures have been introduced by successive governments to address corruption, and a series of anticorruption measures have been put in place, including some quite innovative preventive measures.
However, challenges remain in the effective implementation of prevention policies that have only
recently been defined. CVM reports consistently report that progress in corruption prevention is less
marked than law enforcement. Until 2011, anti-corruption measures were insufficient, up until the
creation of the 2012-15 National Anti-Corruption Strategy (NAS). The new NAS 2016-20 builds on
the results achieved in the previous strategy, while aiming to improve under-performing areas. The
2016-20 NAS’ main priorities are to develop a culture of transparency of decision-making, and
strengthening integrity and preventive mechanisms, among others. The NAS 2016-20 is seen as a
positive move forward by the Commission.
Successes under Benchmark 4 also include the creation of the new National Agency for the
Management of Seized Assets (ANABI) which will start its operation in 2017. The DNA so far collected
about EUR 30 million through final court orders, but the Commission has received no information on
the amounts seized during investigations or information on the sums recovered by the state. As such,
ANABI collects information of seizing and confiscation and the first results are due to be published early
2018.
While a national anti-corruption strategy was adopted last year, and is regarded as effective,
particularly as it includes preventative measures, there are still some ongoing issues. Local
administrations in the country are often under-funded and under-staffed while the heads of local
administration lack management skills. The research feedback suggested that public administrations
are often not able to apply the principles and objectives of the anti-corruption strategy.
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BENCHMARK 4 - OUTSTANDING ISSUES
•

Stakeholders we consulted agree that more effort should be placed on the prevention of
corruption.

•

In the longer term, the key to prevention should be education, specifically training in schools
and in police academies to ensure the integrity of future police officers. Fighting corruption
without ensuring its prevention is not realistic. More on this matter should have been included
in the reports, according to a variety of stakeholders in the NGO sector and at national level.

Table 5.2 Summary – Progress with the Benchmarks in Romania
BENCHMARK
Benchmark 1 – Ensure
a more transparent
and efficient judicial
process notably by
enhancing the capacity
and accountability of
the Superior Council of
Magistracy. Report and
monitor the impact of
the new civil and penal
procedures codes.

Benchmark 2 –
Establish, as foreseen,
an integrity agency
with responsibilities for
verifying assets,
incompatibilities and
potential conflicts of
interest, and for issuing
mandatory decisions

OVERALL PROGRESS
•

The prosecution and conviction of many prominent
politicians in Romania is a sign that judicial
independence is on track

•

The SCM has taken considerable actions to defend the
independence of justice

•

On the other side, legislative changes and particular
the modification of the codes are not carried out
transparently

•

There is room for improvement as regards the capacity
to report and monitor on the impact of the new codes,
and to effectively use the results of the monitoring
process, i.e. bring the necessary changes to the
legislation as per deficiencies identified

•

It is unclear if the relevant actions as per Action Plan for
the Implementation of the Strategy for the
Development of the Judiciary (SDJS) 2015-2020 are
implemented, at least the actions not depending on
EU-funded programmes

•

The new Justice Laws currently under debate in
Romania seem to have some negative effects on the
independence of the judiciary through changes in the
system of appointing top prosecutors, to be approved
without the support of the Venice Commission and as
regards the Judicial Inspection subordination.

•

There is now a comprehensive framework for integrity
for public officials. An independent institution has
been put in place to help with the application of these
rules and to apply sanctions.

•

ANI has been set up and continues to deal with a high
number of cases.

•

However, some concerns exist as to the efficacy of the
ANI’s activity. PREVENT could be improved and its
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BENCHMARK

OVERALL PROGRESS

on the basis of which
dissuasive sanctions
can be taken.

Benchmark 3 –
Building on progress
already made,
continue to conduct
professional, nonpartisan investigations
into allegations of
high- level corruption.

Benchmark 4 – Take
further measures to
prevent and fight
against corruption, in
particular within the
local government.

ASSESSMENT

decisions are not in all cases applied.

•

Corruption has been a major issue in Romania. Civil
society continues to play a key role in exposing
corruption.

•

To date, Romania has a comprehensive legal
framework for combatting corruption.

•

There are independent judicial institutions
investigating, prosecuting and deciding upon highlevel corruption cases.

•

The new Justice Laws under debate might have
negative effects on the fight against corruption if a
recommendation of the CVM report is not
implemented, which is currently the case.

•

The Parliament continues to refuse lifting the
immunity of its members, when the case, without
objective criteria.

•

Throughout 2017 the strong media and political
attacks on magistrates and the justice system have
continued.

•

Medium and low-level corruption is widely
perceived to be a problem in Romania.

•

As expressed by the DNA, trends show that the same
crimes occur year after year indicating that loopholes
are not closed and preventive measures are not
efficient.

•

CVM reports consistently report that progress in
corruption prevention is less marked than law
enforcement.

•

Creation of ANABI and NAS 2016-2020

51

However, reserves
on the
irreversibility of
reforms

Policy Department D: Budgetary Affairs
____________________________________________________________________________________________

4.2 TAKING INTO ACCOUNT THE RECOMMENDATIONS OF THE JANUARY 2017 EUROPEAN
COMMISSION REPORTS AND THE COUNCIL CONCLUSIONS OF MARCH, WHAT
ORIENTATIONS HAVE BEEN TAKEN SINCE THE BEGINNING OF THE YEAR BY ROMANIA?
4.2.1

Has Romania made plans and/or taken concrete steps to implementing
the recommendations?

In January 2017, the Commission highlighted the main remaining steps needed to ensure Romania
reaches the objectives of the CVM. Below we assess progress.
Benchmark 1: Judicial independence
Under Benchmark 1, even though there has been a trend towards appointing top prosecutors based
on merit and transparency, the law on appointments is not sufficiently robust in terms of avoiding
excessive political discretion 17. In the past, this has resulted in doubts on the independence of a
candidate, delays in appointments due to political deadlock, or even lead to the appointment of
magistrates that proved to have integrity issues. Drawing on the Venice Commission, the Commission
recommends the establishment of a robust and independent system to appoint top prosecutors, based
on clear and transparent criteria. The Commission also highlighted that despite the successful
prosecution and conviction of high-level politicians, individual magistrates are routinely being
attacked and targeted with the aim to discredit them.
Recommendation 1: Put in place a robust and independent system of appointing top prosecutors, based
on clear and transparent criteria, drawing on the support of the Venice Commission (affirmed by Council in
2017).
The new Justice Laws contain clear criteria for appointing top prosecutors. However, there is room for
improvement. Despite this, the newly proposed procedures for appointing top prosecutors, their
deputies and the heads of sections at DNA and the Directorate for Investigating Organised Crime and
Terrorism (DIICOT) allows for political control (through the MoJ) on the judiciary thus, going against
the principle of judicial independence. The Venice Commission has not been involved in modifying
the new laws made by the government itself and the Parliament – these are contested by the judiciary
itself and civil society. Moreover, if the Romanian Parliament passes the new laws by the 1 December
2017, as announced, there is no room for involving the Venice Commission in defining the process
mentioned above. There are opinions (expressed after the CVM report was published) that this timeline
will be amended, and the Venice Commission will be asked for advice after the consultation phase of
the laws is completed in 2018.
Recommendation 2: Ensure that the Code of Conduct for parliamentarians now being developed in
Parliament includes clear provisions on mutual respect between institutions and making clear that
parliamentarians and the parliamentary process should respect the independence of the judiciary. A similar
Code of Conduct could be adopted for Ministers (affirmed by Council in 2017).
The Code of Conduct was adopted in October 2017 and according to Article 1, deputies and senators
must act with honour and discipline bearing in mind the principle of separation and equilibrium of
powers, transparency, respect for Parliament’s activities, among others. However, the Code does not

17

https://ec.europa.eu/info/sites/info/files/com-2017-44_en_1.pdf
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contain specific provisions referring to the “mutual respect between institutions” and on the “respect
for the independence of the judiciary” by parliamentarians and the parliamentary process. It also does
not explicitly refer to principles such as “avoiding conflict of interest” or the interdiction for persons
with criminal record to become presidents of the Parliament Chambers or members of the parliament’s
commissions and groups.
A Code of Conduct was adopted by the government in July 2017. However, the two codes will not have
the expected effects if they are not respected by members of Government and Parliament. Attacks on
of MPs on judicial institutions, especially the DNA, have continued.
Benchmark 2: Judicial reforms
Under Benchmark 2, recommendations have been made to finalise the Civil and Criminal Codes. This is
because the Romanian government has decided to postpone the adoption of remaining provisions of
the new Civil Procedure Code agreed in 2016 until January 2019. In relation to this, the Commission
issued a recommendation to not only conclude the reforms of the new Codes, but also to ensure that
the Minister of Justice, the SCM and the HCCJ finalise an action plan to respect the new deadline for
the implementation of the new Code of Civil Procedure. Additionally, it recommends further improving
the transparency and predictability of the legislative process and strengthening internal safeguards to
avoid reversibility by taking proper account of consultations with the relevant authorities and
stakeholders.
Recommendation 3: The current phase in the reform of Romania's Criminal Codes should be
concluded, with Parliament taking forward its plans to adopt the amendments presented in 2016 after
consultation with the judicial authorities. The MoJ, the SCM and the HCCJ should finalise an action plan
to ensure that the new deadline for the implementation of the remaining provisions of the Code of
Civil Procedures can be respected (affirmed by Council in 2017).
The current phase of the reform of the Criminal Code and the Criminal Procedure Code of Romania is
not completed. The necessity of an action plan was agreed by the Strategic Management Council 18 but
no action plan, commonly agreed by all key institutions was put in place. Communication on this
matter was on-going and consultation with all institutions and civil society on needed modifications to
the codes are collected. In November, the MoJ plans to analyse the observations received from all
stakeholders and articulate a legislative act containing the modifications for the Codes. Amendments
brought to the Codes so far reflect a non-strategic approach (e.g. Parliament adopted amendments to
the Criminal Code to decriminalise conflict of interests while amendments to this Code are still
pending).
A new two-year extension was established for the overdue provisions from the Code for Criminal
Procedure on the proceedings in the Council Chamber. This act established a timeline to ensure the
Court premises set up necessary infrastructure for the enforcement of the provisions on Council
Chamber of the Code starting in January 2019. Respecting this deadline depends on concrete action
taken by the MoJ. Insufficient progress has been registered in terms of transparency and predictability
of the legislative process. There is strong evidence that the consultation process on the new Justice
Laws, recently proposed by the MoJ and amended by the Parliament, presents deficiencies. It is unclear
at this point if the results of the consultations carried out are/will be taken into consideration by the

18

Composed of the MoJ, SCM, High Court of Cassation and Justice
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legislator/Parliament (e.g. SCM negative opinion on both packages of laws, proposed by the MoJ and
the revised set of laws under the Parliamentary procedure).
Recommendation 4: Further improve the transparency and predictability of the legislative process,
strengthen internal safeguards in the interest of irreversibility, by ensuring full transparency and taking
proper account of consultations with the relevant authorities and stakeholders in decision-making and
legislative activity on the Criminal Code and Code for Criminal Procedures, on corruption laws, on
integrity laws (incompatibilities, conflicts of interest, unjustified wealth), on the laws of justice
(pertaining to the organisation of the justice system) and on the Civil Code and Code for Civil
Procedures.
Insufficient progress has been registered in terms of transparency and predictability of the legislative
process. There is strong evidence that the consultation process on the new justice laws, recently
proposed by the MoJ and amended by the Parliament, has deficiencies. It is unclear if the results of the
consultations carried out are/will be taken into consideration by the Parliament (e.g. SCM negative
opinion on both packages of laws, proposed by the MoJ and the revised set of laws under the
Parliamentary procedure).
As of November 2017, the Justice Laws are considered to be in consultation/public debate. There are
uncertainties about the deadline set for their adoption – 1st of December. The laws are contested by a
majority of magistrates and civil society, and to date there is no clear schedule of public debates or a
structured dialogue between Parliament (Special Joint Commission of the Chamber of Deputies and of
the Senate for the systematisation, unification and ensuring the legislative stability in the field of
justice) and key institutions in the justice system.
Recommendation 5: The Government should put in place an appropriate Action Plan to address the
issue of implementation of court decisions and application of jurisprudence of the courts by public
administration, including a mechanism to provide accurate statistics to enable future monitoring. It
should also develop a system of internal monitoring involving the SCM and Court of Auditors in order
to ensure proper implementation of the Action Plan.
An Action Plan for ensuring the implementation of the judicial decision by state institutions and public
administration is in place. However, progress is hampered by different interpretations of courts of the
same law provisions. The mechanism/data base recommended is to be built with EU funds under OP
Administrative Capacity, but the project is not contracted yet. The internal monitoring system is not in
place, yet.
Recommendation 6: The Strategic Judicial Management, i.e. the Minister of Justice, the SCM, the HCCJ
and the Prosecutor-General should ensure the implementation of the Action Plan and put in place
regular common public reporting on its implementation (solutions to the issues of shortages of court
clerks, excessive workload and delays in motivation of decisions).
The SMC was established in December 2016 between the MoJ, the SCM, the HCCJ and the Public
Ministry. In 2017 some decisions were taken in terms of works and timeline of the Codes
implementation/modification process, ANABI data base etc.
A technical Working Group to support the work of the SMC was set up and met for the first time in
September 2017 at the MoJ. The agenda of the SMC meeting included the following topics: the
modification of the Codes (Legislative measures on the Criminal Code and Criminal Procedure Code,

54

Assessment of the 10 years’ Cooperation and Verification Mechanism for Bulgaria and Romania
____________________________________________________________________________________________

Overdue Provisions of the Civil Procedure Code - Elaboration of the Action Plan for entering into force
of the overdue provisions of the Code of Criminal Procedure Civil, the Chambers of the Council), the
Laws of Justice, the Justice District Project, monitoring the Strategy for the Development of the
Judiciary 2015-2020 and of the Action Plan for implementing the Strategy. The Technical Working
Group of the SMC shall monitor and make a quarterly assessment of the implementation of the
Strategy.
However, to date, no public report on the implementation of the Action Plan has been made available
even though the SJM/SMC have met twice since the Plan was adopted. At institutional level, actions
have been undertaken to implement, monitor and revise the plan accordingly. However, fieldwork
confirmed that there remains limited coordination and cooperation among key institutions involved.
Recommendation 7: The new SCM should prepare a collective programme for its mandate, including
measures to promote transparency and accountability. It should include a strategy on outreach, with
regular open meetings with assemblies of judges and prosecutors at all levels, as well as with civil
society and professional organisations, and set up annual reporting to be discussed in courts' and
prosecutors' general assemblies.
In February 2017, the SCM adopted the priorities and related objectives for its entire mandate (20172022) and set up the working groups to manage and implemented the actions needed in order to reach
these objectives. In July 2017, the relevant working group elaborated the draft of the Integrity Plan for
the implementation of the NAS 2016 - 2020 at the level of the Judicial Authority. Ensuring the
transparency of the SCM's activity is one of the key objectives of the current council. However, the SCM
actions have limited impact outside the” judicial system” in itself, particularly in terms of engagement
with civil society and professional organisations.
Recommendation 8: Ensure the entry into operation of the PREVENT system. ANI and the National
Public Procurement Agency should put in place reporting on the ex-ante checks of public procurement
procedures and their follow up, including ex post checks, as well as on cases of conflicts of interest or
corruption discovered, and the organisation of public debates so that the government, local
authorities, the judiciary and civil society are invited to respond.
PREVENT was launched in June 2017. Until the end of September 2017, 2995 public procurement
processes were analysed/ex-ante screened for potential conflict of interest. Only 3 integrity warnings
were issued. The focus of PREVENT and of ANI is on the ex-ante control. The contracting authorities are
obliged to take the necessary measures after identification of potential conflict of interest. The National
Public Procurement Agency carried out ex-post control for all public procurement procedures,
including in terms of integrity. No public debate has been organised so far 19.
Recommendation 9: The Parliament should be transparent in its decision-making with regard to the
follow-up to final and irrevocable decisions on incompatibilities, conflicts of interests and unjustified
wealth against its members.

Some discussions were carried out in the framework of the project ”Romanians’ perceptions and attitudes towards conflict of interest at
central and local level”, implemented by NIA in partnership with PPI, funded under the “Swiss contribution to enlargement”.
19
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The implementation of this recommendation could not be assessed as the Romanian Parliament did
not participate in the study.
Benchmark 3: Fight against corruption
While the ANI has been established and has set a consistent track record under Benchmark 3, the
promising performance of the ANI need to be maintained and it need to continue to develop public
acceptance of incompatibility rules. The legal framework for integrity remains problematic, so
recommendations include the entry into operation of the PREVENT system, a system of ex ante and
follow-up checks on public procurement procedures and for cases of conflicts of interest or corruption.
The Romanian Parliament should also be transparent in its decision-making regarding these follow-ups
and irrevocable decisions on conflicts of interests, unjustified wealth and incompatibilities against its
own MPs.
Recommendation 10: Adopt objective criteria for deciding on and motivating lifting of immunity of
Members of Parliament to help ensure that immunity is not used to avoid investigation and
prosecution of corruption crimes. The government could also consider modifying the law to limit
immunity of ministers to time in office. These steps could be assisted by the Venice Commission and
GRECO19. The Parliament should set up a system to report regularly on decisions taken by its Chambers
on requests for lifting immunities and could organise a public debate so that the SCM and civil society
can respond.
Based on information provided by the MoJ, improvements have occurred in terms of transparency and
publicity in this matter, ensured through: the debates within the reunions of the Legal Affairs
Committee and in the Plenary Session are transmitted live and can be watched by any member of the
public; the video and audio records may be consulted on the site of the Chamber of Deputies by any
member of the public; the reasoning within the reports of the Legal Affairs Committees and within the
decisions of the Chambers’ Plenum are expressed clearly and explicitly.
The Venice Commission and GRECO are not involved in the process and progress still needs to be seen
as regards as having a regular reporting system and public debate with the SCM and civil society.
Benchmark 4 – Anti-corruption
Recommendation 11: Continue to implement the NAS, respecting the deadlines set by the
government in August 2016. The Minister of Justice should put in place a reporting system on the
effective implementation of the NAS (including statistics on integrity incidents in public administration,
details of disciplinary procedures and sanctions and information on the structural measures applied in
vulnerable areas).
The NAS is under implementation: a monitoring system has been put in place and used. 20 However, no
consolidated information on the state of affairs are publicly available. According to NAS 2016-2020,
reporting on the implementation of the planned measures is made annually. The first reporting will
take place at the beginning of 2018 but no report for the actions undertaken in 2016 was issued in

For example
https://www.google.ro/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiC_ueTxLvXAhUC3KQKHcmDAcwQ
FggxMAI&url=http%3A%2F%2Fwww.mdrap.ro%2Fuserfiles%2FRaport%2520de%2520monitorizare%2520SNA-APL2016.doc&usg=AOvVaw0qNeVzeEKbj5w-Ny8I_Otv.
20
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2017. The NAS implementation has progressed, some of the key actions are: 1610 accession
declarations and 746 plans were received from central and local public institutions, including public
enterprises; by order of the MoJ no. 1361/C/2017, the Methodology for Monitoring the implementation
of NAS 2016-2020 has been approved; five thematic evaluation missions were launched in October
2017 at key central institutions on declaration of gifts, whistle blower protection and sensitive
functions.
The Parliament has not answered the MoJ’s invitation to consider the opportunity of signing a joint
statement for supporting the NAS 2016-2020 and the measures necessary to meet CVM
recommendations, following a similar model adopted in 2012. The implementation process has been
delayed due to the slow developments under the OP Administrative Capacity, since some actions are
to be financed from this source, including the setting up of a management information/statistical
system. With regard to GRECO, Romania managed to close the conformity procedure for the third
round of evaluation, which focused on criminalising corruption and transparency of political parties'
funding. GRECO reached this conclusion by noting that Romania implemented three quarters of the
recommendations.
Recommendation 12: Ensure that ANABI is fully and effectively operational so that it can issue a first
annual report with reliable statistical information on confiscation of criminal assets. The Agency should
put in place a system to report regularly on development of administrative capacity, results in
confiscation and managing criminal assets.
Progress with regard to this recommendation could not be fully assessed as ANABI did not participate
in the study. ANABI is fully operational since 27 December 2016. However, by that time only 35 out of
50 members of staff were hired. Considering the Agency’s tasks, it was considered that 50 positions,
even fully occupied, are insufficient. In February 2017, the first annual report was published, for the
year 2016. The 3-months reports are not publicly available. The monitoring system including IT
platform are prepared under a project financed through the Swiss contribution to enlargement, started
in July 2016, to be completed in January 2019.
In terms of Benchmark 4, the DNA and the HCCJ have created an impressive track record in terms of
solving medium and high-level corruption cases. Maintaining this effort is of upmost importance, since
it is a sign of consolidating the fight against corruption. There have been some issues in the past where
Parliament refused to lift immunities to allow the DNA to investigate its members. As such, among
other measures, the Commission recommends the adoption of objective criteria for deciding on and
motivating the lift of immunity for MPs to ensure this immunity is not used to avoid corruption charges.
Corruption prevention is still weak in Romania. However, the new NAS adopted in 2016 has the
potential to improve policies in this regard. As a result, the Commission recommends stepping up the
implementation of the NAS by putting in place a reporting system by the MoJ to measure the effective
implementation of the Strategy. It also recommends that the ANABI be fully operational, and issue its
first annual report with reliable statistics to measure information on confiscation of criminal assets.
4.2.2

Over what timeline are these steps supposed to be implemented?

The January 2017 report shows that Romania had made considerable progress towards its benchmarks.
Despite the commitment of the Government to attempt to close the CVM as soon as possible, the latest
November 2017 report shows that progress towards addressing the recommendations set out above
have been affected by the political situation. Since January 2017, Romania has seen two governments
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and cooperation among different parts of the state (Parliament, Government and Judiciary) has been
hampered due to political tensions. The adoption of a Government Emergency Ordinance to
decriminalise certain corruption offences by the previous Government triggered mass protests in
Romania in January 2017 and also more recently in October 2017. Even though the Ordinance was
repealed, the events have casted doubts on the positive progress and good results of judicial
institutions in the fight against corruption. Along with other controversies featured in Romania’s public
debate, the implementation of these steps has been slow.
4.3 HOW EFFECTIVE HAS THE CVM BEEN AS A FRAMEWORK FOR ENCOURAGING REFORMS
AND REPORTING ON PROGRESS? HAS THE FINANCIAL AND TECHNICAL SUPPORT
PROVIDED BY THE EUROPEAN COMMISSION BEEN EFFECTIVE IN HELPING IMPLEMENT
THE REFORMS?
4.3.1

Have the CVM objectives, indicators, and recommendations been clear
enough to national authorities?

A key issue related to the CVM relates to responsibilities as regards the implementation of its
recommendations: it is argued by some that the CVM is linked to the justice system while several of
its recommendations target Parliament (e.g. “Adopt objective criteria for deciding on and motivating
lifting of immunity of Members of Parliament to help ensure that immunity is not used to avoid
investigation and prosecution of corruption crimes”) and/or heavily depend on political decisionmakers (e.g. “Ensure that ANABI is fully and effectively operational so that it can issue a first annual
report with reliable statistical information on confiscation of criminal assets.”). Thus, reaching the
benchmarks was not always dependent on the judicial system itself, and despite judges doing their
best to comply with democratic requirements, it has been argued that this was often not enough as
the expected/needed political involvement was not present.
Overall, the research suggests that the CVM objectives are mostly clear but a few cases where this is
not so have been highlighted, especially in situations where the reforms have become politicised and
difference of opinion have existed on how best to implement measures. The Commission argues that
its role is to set broad aims and to then leave it to the governments to devise the most appropriate way
of achieving them. As argued earlier, the CVM is seen as a useful guide to trigger judicial reforms in
Romania. However, the needs and threats to the judicial system have changed since 2007. Several of
those we spoke to pointed out that the benchmarks are no longer representative to the situation
today and that in fact, it seems that the essence of the mechanism had been diluted. It is also
argued that more transparency is needed on how the reports are produced.
4.3.2

How has monitoring evolved over time – have there been “shifting
targets” and changes in priorities and recommendations?

There are mixed views on this question among those we consulted with some claiming there had been
‘shifting targets’, whereas others suggested this was not so. Thus, one interviewee argued that the CVM
benchmarks were formulated in such a way that means they are flexible enough to accommodate an
evolving reality on the ground. Another stakeholder we consulted suggested that the benchmarks
have not changed but rather new standards have been defined over the years of CVM implementation.
Against this, there is some criticism of ‘moving goalposts’ with regard to the benchmarks. For
instance, the national authorities in Romania criticised references to the need for independence of the
media in a recent progress report, suggesting that this implied the introduction of a new benchmark
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(however, we understand that the Commission did not make any recommendations regarding this but
rather mentioned it as a contextual factor affecting the benchmarks).
4.3.3

To what extent has EU financial and technical support been allocated in
an appropriate way to the priorities in Romania?

Taking recent years, EU assistance has been allocated to a wide range of projects. According to the 2017
Technical Report, the Commission has supported the efforts in Romania to achieve the CVM objectives
through funding under the ESIF that involved EUR 16 million of ESIF support between 2007 and 2013
for projects in the anti-corruption and judicial reform. 21 The main beneficiaries were the Ministries of
Public Administration, Justice, Education and Health.
ERDF funding totalling EUR 15 million has also been used to support actions relating to integrity
control projects (including PREVENT – an IT system to check for conflicts of interest) and to help
develop the capacity of the public procurement agency. EU funds allocated to the OP
Administrative Capacity (OP AC) will also be crucial for the implementation of the NAS and the SDJS.
The respective action plans finalised in 2016 have identified a number of priorities that could be
supported by EU funding. There is a certain level of coherence between the Action Plan for the
implementation of the SDJS 2015-2020 and the eligible actions under OP AC. EU funds have also been
allocated to support the Strategy on Public Procurement and the Strategy for the Reform of Public
Administration.
For the 2014-20 period, the OP AC (ESF) will provide funding of EUR 103 million for judicial reform
projects, including EUR 35 million specifically for anti-corruption, and EUR 35 million further to support
improvements in public procurement. ERDF resources of up to EUR 15 million will be invested in
capacity building and technical assistance in public procurement, and in fraud prevention by the
Management Authorities and the Fight Against Fraud Department (DLAF). However, on 10 November
2017 only one project was contracted under the two priorities (Priorities 1.3 and 2.3) of OP AC 2014-20
targeting the judiciary system. Thus, the available funds will be spent with delays leading to slower
expected effects.
Overall, feedback from the research so far indicates that EU financial and technical support has been
allocated in an appropriate way but that there has been a funding shortfall. Prior to accession,
Romania was marked with 11 flags, some yellow and red. Romania managed to remove seven yellow
flags by 2007, so the remaining four became the four benchmarks for the CVM. In the period prior to
the CVM, Romania was receiving considerable EU financial support, especially for priorities that
eventually became benchmarks two and three. However, according to the research feedback, since
officially entering the EU in 2007, no additional support has been given specifically to fulfil the
benchmarks. Under Benchmark 4, Romania received EU funding for administrative reforms, but
besides this, there has been very little additional support. However, Romania has also received
EEA/Norwegian grants to improve IT systems in the judicial system, an area that has been identified as
having considerable shortcomings. Projects in the justice area were funded also by funding from
Switzerland.

21

COMMISSION STAFF WORKING DOCUMENT ROMANIA: Technical Report Accompanying the document

REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL on Progress in Romania under the Co-operation and
Verification Mechanism {COM(2017) 44 final}, pp.2-3
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4.3.4

Has enough EU support been made available to meet the challenge of
judicial reforms, combatting corruption?

In general, despite receiving substantial EU support, some CVM priorities have not received enough
funding to ensure that reforms are implemented, according to the research feedback, as the bulk of
the funds was made available under the current programming period (2014-20). For instance, it is
argued that the DNA has no forensic expertise to assist prosecutors to deal with complex financial
crimes, and that despite being requested by the authorities, no EU funding has been made available to
rectify this problem. Another stakeholder mentioned that in terms of verification, the CVM has been
essential, but in terms of cooperation, more could have been done. As in the case of Bulgaria, the visit
of judges and prosecutors from other Member States and discussions carried out as part of the
Commission missions has in most cases been highly appreciated by the Romanian institutions.
Another perspective on the achievements of the CVM is in relation to the fight against organised crime,
which was enshrined as a benchmark in Bulgaria but not in Romania. In 2007, Romania was considered
to perform satisfactorily from this perspective and thus the fight against organised crime was not
included as a benchmark. Instead, anti-corruption issues (especially high level) monopolised the
technical agenda (another strong criticism of CVM) and no reforms have taken place to strengthen the
institutions in charge with organised crime prosecution.
The case of DIICOT might, very well, offer a counterfactual, i.e. what would have happened if CVM had
not been in place. As fight against organised crime was not covered by CVM, this has not constituted a
priority of the Romanian government. DIICOT as such has received limited financial, technical and
institutional support during the years, despite the changing challenges it faced, i.e. new types of crime.
In March 2016 the Romanian Constitutional Court ruled that prosecutors may not use information
made available by intelligence services (by SRI-the Romanian Intelligence Service), for example
recordings of phone conversations which can be intercepted only with special equipment. In this
context the activity of both DIICOT and the DNA, which do not have the SRI’s capacity and equipment
(this institution seems to have benefited of major investments), has been disrupted. While collecting
evidences through SRI is debatable and reportedly does not happen in other European countries, the
key issue is the lack of resources these institutions have, particularly DIICOT which was less invested in
compared with the DNA as it hasn’t constituted the object of the CVM.
4.3.5

To what extent would progress have been possible without the EU
support?

EU support via the CVM has been critical for Romania in pursuing reforms. It has been a driver for
reform, as well as a tool to track progress 22. Progress achieved in Romania can be attributed to the CVM,
but would not have been possible in the absence of the political will to implement the necessary
measures. Moreover, reforms would have taken much longer to reach their goals without EU support.
There is, however, a question of to what extent the reforms supported by the CVM are irreversible.
Recent reports from the Commission suggest that it is now up to Romania to consolidate its efforts and
sustain the progress that has been made. In other words, a key consideration now is making the
changes irreversible and ensuring that the judicial and other institutional changes are stable enough
to remain within EU norms and also to survive major political change. Romania has on certain occasions

22

https://ec.europa.eu/info/sites/info/files/com-2017-44_en_1.pdf
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seemed to take steps backwards. For instance, earlier this year, the Romanian Parliament attempted to
introduce measures to decriminalise conflicts of interest for MPs. Also, new justice laws have recently
been announced and there is a general fear in Romania that the new laws could weaken judicial
independence (e.g. through more political influence in judicial supervision and in appointing public
prosecutors). The consultation process on the new legislative proposal have not been carried out by
the law and it is not clear at this point if this situation is to be remedied in the immediate future by the
MoJ. There are several voices in Romania, i.e. representatives of civil society, specialists in juridical
matters but also judicial institutions such as the SCM, the DNA and the Juridical Inspection, that argue
that the new legislative proposals represent a step backwards, from the longer-term perspective.
The CVM has also helped promote cooperation at a national and international level. In fact,
Romania has opened partnerships and prevention projects with all neighbouring countries since 2007.
At national level, the judicial police have not only fostered a good relationship with all neighbouring
countries, but are also cooperating closely with the MoJ. The judicial police are currently collaborating
with the Ministry on the NAS, and working on a project to set a unique methodology to prevent
corruption. To date, several analytical sessions have taken place between both institutions and a draft
law will be produced in the near future.
4.4 WHAT ARE WAYS TO IMPROVE EFFECTIVENESS OF THIS SUPPORT IN THE YEARS TO
COME?
Feedback from interviews has highlighted a number of ways of improving the effectiveness of EU
support. But the view was expressed that if, as expected, the CVM is phased out in Romania, the
Romanian authorities themselves should take more responsibility for monitoring the reform
process. This approach has been used in the past, and was recognised by GRECO as good practice.
To assist this process, the Commission could provide support for capacity building, for example to
develop networks to facilitate the exchange of information and good practices for magistrates, bailiffs
and judicial authorities generally, so they can see how investigations and trials take place in other EU
countries. Romania itself also needs to improve public management and governance. Thus, if the
authorities want to go ahead and freeze assets, it is necessary for local authorities to have accurate
information on who owns what and where, so the tax authorities can recover goods or property.
Another suggestion made by a stakeholder we consulted was that if the CVM continues, the
Commission should publish its recommendations and reports at the same time as Romania’s budget.
If the CVM reports were published in September each year, it would give NGOs and other advocacy
groups enough time to lobby for specific measures to be included in the annual budget allocation by
the time the government adopts the budget in October and when Parliament approves it in November.
4.5 CONCLUSIONS – ASSESSMENT OF THE CVM IN ROMANIA
Over the past 10 years, the CVM has played a positive role in helping to support judicial independence
in Romania. Courts have sentenced top politicians and army officers for corruption, which can be seen
as an end to the impunity culture among the country’s elites. While progress has been achieved
across most areas within the scope of the four benchmarks, the CVM’s impact on corruption has
been slightly lower compared to its impact on judicial independence since there are still several
pending matters as regards preventing corruption.
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This is particularly the case since there was never a direct connection between the CVM objectives and
the reduction of corruption. Such a connection would have required explicit objectives that focus less
on instrumental goals, but more on substantial goals involving other branches of the state other than
the judiciary, as well as more comprehensive reforms.
Legislative and institutional progress have borne fruit in terms of setting a positive track record, mainly
due to the commitment of national stakeholders and the positive cooperation between Romanian
authorities and the Commission 23. The strong involvement and input of civil society has also been
critical in encouraging reform of the justice system and for key steps to address corruption at all levels.
Reports by the Commission identify a limited number of key remaining steps to ensure that the
objectives of the CVM are fully met. Given where the country now stands relative to other Member
States with regard to the CVM benchmarks, the case for keeping it ‘under the spotlight’ is no longer
compelling. Therefore, provided that the reforms should reach their objectives in the near future,
consideration should be given to discontinuing the CVM in its current format and replacing it
with an updated instrument at the end of this commission.
It can be argued that further and more comprehensive reforms to tackle corruption, which remains
pervasive in Romania, should be continued within the framework of appropriate EU policies and
programmes that apply to all EU Member States (e.g. Justice Scoreboard correlated with the European
Semester Reports), as well as within existing national frameworks and instruments (e.g. NAS 20162020). There was agreement amongst stakeholders that the CVM should avoid overlapping with other
anti-corruption instruments that already exist in a wider context. Any new instrument should
complement other instruments, such as the GRECO reports for anti-corruption, and should be based
on indicators which can demonstrate the efficiency and effectiveness of measures taken and would
allow comparison at EU level with other countries, as also in other countries problems exist. Until 2014,
the Commission published every two years an anti-corruption report. This publication was
discontinued but something similar could be a way of measuring progress across all EU Member States.
Another useful instrument might be an EU code of administrative procedures which would help the
implementation of similar codes in Romania, including for the Parliament.
Furthermore, the focus should be on prevention through sound and comprehensive policies. This
can be foreseen by replacing or phasing-out the CVM with the European Semester, which by its nature
has broader indicators showing the political will to reduce corruption opportunities created or
maintained by regulation or policy. At the same time, steps could be taken to develop a stronger
monitoring framework under which the Romanian government monitors corruption indicators. This
could be completed with a greater emphasis on ex-ante conditionality in relation to EU funding as a
means to exert pressure to consolidate reforms (e.g. transparency of public procurement).
The CVM reports show that the pace of progress towards achieving the objectives of the CVM have
inevitably been slowed at some stages, mainly due to a few remaining areas where further reform was
difficult, or resisted. Some of these issues include the questioning of judicial independence and the
authority of court decisions, as well as attempts to reverse reforms that were evident earlier this year in
Parliament 24. As such, Romania needs to consolidate its gains on judicial independence, which
could be reached by both legislative means: the current terms of General prosecutors should be

23

https://ec.europa.eu/info/sites/info/files/com-2017-44_en_1.pdf
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longer than the four –year parliamentary mandate to prevent the continued attempts to exert
political control over this office (it is currently renewable every three years, which some argue is a major
source of instability and infighting); as well as through administrative means (far too many
prosecutors are seconded and on temporary assignments).
In terms of the CVM benchmarks and priorities, the emphasis now should be not so much on
introducing new legislation to promote judicial reform and to consolidate anti-corruption institutions,
but rather on ensuring current pending matters are fully implemented and non-reversible (e.g.
finalising the criminal codes or ensuring the irreversibility of judicial independence). The focus should
also be to gradually enlarge the approach to capture more than just judicial anti-corruption (for
instance, fiscal transparency, regulatory quality, administrative accountability).
There remain a few discrepancies between progress on paper and in practice. Stakeholders we
consulted identified specific issues that were not brought up in CVM reports and which have not
received sufficient attention. The fight against organised crime has become of secondary importance
to policy makers and has not been a priority on the reform agenda despite experts in the field providing
statistical data to be included in the CVM. In reality, corruption and organised crime are inevitably
interlinked and more should be done to include organised crime on the technical agenda. One
stakeholder highlighted the necessity to mention the role of lawyers in the Criminal Code. To date,
there is no legal recognition of legal representation. For example, the professional secrecy of lawyers is
trespassed and broken in a blatant manner. In some cases, the accused are provided with inaccurate
information.
Stakeholders we consulted were asked what they believed to be the single most important priority for
the future of the CVM. They stressed the importance to focus on the transparency of the legislative
system. Further to this, they argued that legislative reforms should be more transparent. Other
stakeholders mentioned the importance of having a coherent legislative process. As mentioned
previously, there is also a need to improve education on and prevention on the fight against corruption.
Other stakeholders highlighted the need to focus on other aspects of criminality, such as improving
education, deterring violence and as mentioned previously, organised crime.
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5 CROSS CUTTING ISSUES
We now consider the first and fourth (cross-cutting) study objectives - the method used by the
Commission to take stock of the CVM over the 10 years it has been in operation, and the way of
reporting on the progress of these reforms. These questions apply to both countries and are therefore
treated together.
5.1 METHODS USED BY THE COMMISSION TO TAKE STOCK OF THE CVM: WHAT ARE THE
OBJECTIVE CRITERIA AND METHODOLOGIES TO MEASURE PROGRESS ON ANTICORRUPTION, JUDICIAL REFORMS, AND COUNTERING ORGANISED CRIME? IS
SUFFICIENT INFORMATION THAT IS REQUIRED FOR THE BENCHMARKS BEING MADE
AVAILABLE BY KEY STAKEHOLDERS IN BULGARIA AND ROMANIA?
The methods used to take stock of the CVM involve a combination of missions to the two countries,
and other channels resulting from requests made by the Commission to the national authorities (e.g.
copies of national legislation enacting measures to help combat corruption).
The missions to Bulgaria and Romania have usually taken place two times a year (initially three times
per year) and involved 3-5 days of discussions. 25 One mission per year has included up to five experts
from other Member States (e.g. judges providing advice to the judiciaries, experts assessing the new
public prosecutor’s office in Bulgaria, experts to help set up the asset recovery agency in Romania). The
key participants from the Bulgarian and Romanian sides include the national authorities (Ministries of
Interior and Justice, the police and law enforcement agencies, the judiciary, etc), EU Member States’
representations in the countries, and independent experts from think tanks, NGOs and universities.
One visit per year is used by the mission members to visit different regions of the country to get a local
perspective of the state of indicators being monitored. The Commission also has permanent staff
members in Bulgaria and Romania who monitor implementation of the CVM and providing a liaison
point between Brussels and the national authorities. One technical expert criticised the Commission
for not following legal developments in Bulgaria closely enough to be able to step in when legal
reforms are watered down – such as in the case of a new law combatting corruption which set a very
short statute of limitation that rendered it ineffective.
The missions obtain very high-level inputs from the Bulgarian and Romanian governments but also
working level meetings and provide a very good insight to the situation in each country. The
Commission does not get similar insights for the other Member States.

25 For example, in 2016, the Commission services had four fact-finding missions in Romania, and Commission representatives had meetings
with the Ministers of Justice, Public Consultation and Civic Dialogue and Interior, officials from the Ministry of Justice, the National Agency
for Fiscal Administration (ANAF), the Ministry of Regional Development and Public Administration (MRDAP), the Prime Minister Chancellery,
the Ministry of Health and the Ministry of Education, the High Court of Cassation and Justice (HCCJ), the Superior Council of the Magistracy
(SCM), the Prosecutor General, the National Anti-Corruption Directorate (DNA), the Directorate for Investigation of Organised Crime and
Terrorism (DIICOT), the National Institute of the Magistracy (NIM), the Judicial Inspection, the National School of Clerks, judges and
prosecutors from the courts of Bucharest and Brasov, the National Integrity Agency (ANI), the Permanent Electoral Authority, the national
Agency for Public Procurement (ANAP), President and members of the Chamber of Deputies, Vice-President and members of the Senate,
the Constitutional Court, a Presidential Advisor, the Bar association (National and Bucharest) and the Association of bailiffs. In addition, the
Commission has a CVM resident adviser in Bucharest. In the period 2007-2016, judges, prosecutors and anti-corruption experts from BE, DE,
EE, ES, FR, IRL, IT, NL, PL, SI, UK participated in CVM fact-finding missions in Bulgaria and Romania fact finding missions took place in
Bucharest, Brasov, Timisoara, Cluj, Constanta, and Iasi. Source: Romania Technical Report, 2017, p.3
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Within the EC, the implementation of the CVM is coordinated by a unit in DG Secretary-General which
chairs a working group consisting of officials from different DGs. A quite wide range of Commission
DGs have an involvement in the CVM but those most substantially involved are DG HOME, DG JUST
and OLAF. Within each of these DGs there are typically 2-3 officials with responsibility for participating
in the missions to BULGARIA and RO, analysing information collected through other channels and
preparing reports. For example, there are two desk officers in DG HOME (one for BULGARIA and the
other for RO) and the same in DG JUST dealing with the CVM. Other Commission DGs that are involved
in the CVM include DG GROW (public procurement), DG REGIO (Structural Fund support for reforms)
and DG EMPL.
Overall, our assessment suggests that sufficient information that is required for the benchmarks
is being made available by key stakeholders in Bulgaria and Romania. Some reports, particularly
in recent years, have been quite explicit in defining what is required. Nonetheless, setting down very
specific quantitative targets is problematic because the rule of law is essentially a qualitative matter,
and it is the spirit of the law that needs to be internalised by practitioners. Implementing changes is
challenging because it may be that making one change can highlight a weakness elsewhere that was
not formerly apparent. It may also be that a subsequent change can have the effect of neutralising the
effect of earlier changes – hence the requirement of irreversibility. Moreover, laws and institutions need
to develop a track-record of successful, independent prosecutions before they can be said to be fully
and permanently established. The legal profession needs to be able to consider itself free from political
interference. It is difficult to specify quantitative targets in such a context.
5.2 THE WAY OF REPORTING ON THE PROGRESS OF THE REFORMS
In this sub-section we provide a summary of the types of reports and related CVM documents produced
and their frequency. Progress under the CVM has been monitored through a quite large number of
reports, fact sheets and other ad hoc documents produced for Bulgaria and Romania. 26 Once the
documents are produced by the EC, they are reviewed, and the Council reaches a conclusion on
progress towards the benchmarks and defines future priorities. The March 2017 Council conclusions
merely affirmed the January 2017 Commission report rather than providing specific additional
recommendations on its own.
Progress reports for each country have been produced since 2007, except for 2013 when a progress
report was not produced for Bulgaria. Between 2013 and 2017 progress reports were produced on an
annual basis. However, a second annual report was issued in Romania and Bulgaria in November 2017.
From 2008 until 2012 progress reports were produced twice a year. In 2007 only one report was
produced.

The reference documents are: COMMISSION DECISION of 13 December 2006 establishing a mechanism for cooperation and verification of
progress in Bulgaria to address specific benchmarks in the areas of judicial reform and the fight against corruption and organised crime
(notified under document number C(2006) 6570) (2006/929/EC); and, COMMISSION DECISION, of 13 December 2006 establishing a
mechanism for cooperation and verification of progress in Romania to address specific benchmarks in the areas of judicial reform and the
fight against corruption (notified under document number C(2006) 6569) (2006/928/EC), article (4)

26
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OLAF AND THE ABUSE OF EU FUNDS IN BULGARIA AND ROMANIA
The number of investigations by OLAF into abuse of EU funds can serve as one indicator outside the
CVM to measure and compare the relative level of high-level corruption in Bulgaria and Romania
against the EU average. In 2016, according to OLAF’s annual report 27 (p. 16), Romania led the list of
EU countries by number of investigations into use of EU funds (21 out of a total of 141 across the
EU), and Bulgaria ranked fourth (11 cases).
In terms of reactions by judicial authorities to OLAF recommendations (p. 33), between 2009 and
2016, 17.5% of OLAF recommendations led to an indictment in Bulgaria, and 13.6% in case of
Romania, against an EU average of 16.1%, suggesting the two countries are performing fairly well in
this regard.
A representative of OLAF consulted for this study commented, however, that in case of Bulgaria, the
actions taken by the government in response to OLAF’s recommendations are unsatisfactory.
The OLAF expert suggested that if this was a capacity issue, the government should explicitly say so.
The set-up of a European Public Prosecutor’s Office 28 in the future may allow to scrutinise more
closely the actions taken by national governments with regard to fraud and EU funds.

The initial 2007 report was a document of some 25 pages in the case of Bulgaria and 22 pages for
Romania. This set the basic structure for subsequent reporting: an introduction, a summary of the “state
of play” or reforms, conclusions, and recommendations. Sometimes recommendations have been
incorporated into the sections on state of play/ or reforms, and there might be coverage of specific
points (for example in 2008 there were comments on action plans for Romania and updates on support,
and in 2009 there was a statement on benchmark methodologies). The earlier reports (2007 and 2008)
also included data setting out funds provided to support the reforms in the two countries. From 2008
until 2012 there were two reports per year – a final report (published in February or March) and a final
report (published in June or July). 29 Between 2013-17 there was just one report per year (except in 2013
when there was no Bulgarian report). These reports were between 12-14 pages in length. In the 2017
reports, an overview of progress during the 10 years of operation of the CVM was carried out and “key
remaining steps” were set out. On 15 November 2017, the European Commission published another
set of progress and technical reports for both Bulgaria and Romania, and the findings reported therein
have been reflected in this document.
Several stakeholders suggested that the CVM’s credibility among national stakeholders could be
enhanced by being more transparent about how the progress reports were produced, what
information fed into them, and which stakeholders the Commission met with during mission visits.
Technical reports and updates to accompany the progress reports have been produced since 2008
on an annual basis (except for 2013 in the case Bulgaria when one was not produced). Between 2008
and 2010 they were called technical “updates”. The reports available vary in length from 30 pages to

27

https://ec.europa.eu/anti-fraud/sites/antifraud/files/olaf_report_2016_en.pdf

28

http://ec.europa.eu/justice/criminal/judicial-cooperation/public-prosecutor/index_en.htm

The 2008 reports were both 13-15 pages long, but between 2009 and 2011 there were usually shorter (between 6-10 pages long). The
2012 reports were longer at 22-23 pages, but they included a summary (stock-take) of developments to date.
29
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50 pages (accompanying the 10-year overview in 2017). 30 Several stakeholders stated that the technical
reports by using much more direct language and naming more explicitly deficits in the two countries
were a much more useful source of information than the ‘diplomatic’ and ‘toned down’ progress
reports. One stakeholder suggested that the progress reports picked up by the media and politicians
should follow the example of the technical reports in criticising more openly the lack of reform and this
could enhance the effectiveness of the CVM overall. It was also pointed out that the Commission could
make the CVM more effective by accompanying the release of progress report with more public
statements by high-profile EU officials than is currently the case.
Fact sheets, usually about 2-3 pages in length, were produced to accompany the reports between
2007 and 2017 except for the years 2013-14. During years when there were two progress reports, there
were usually two fact sheets produced (one to accompany each report). In some years there were fact
sheets produced on specific topic such as CVM procedures in 2007, and CVM funding in 2008. In
addition, other ad hoc reports were produced: for example, in 2017 a Eurobarometer report was
produced on “The Cooperation and Verification Mechanism for Bulgaria and Romania - third wave”
(reports on earlier waves had already been published).
Press releases were published every year except 2014. They accompanied the related progress
reports. In addition, in 2012 a Speech by M. Barroso was published related to developments in Romania.
Last but not least, Council Decisions on the progress made in Bulgaria and Romania with the CVM
reforms have been published every year, and twice a year when two reports were published. These
ended to be succinct documents of a few pages mostly affirming the findings from the Commission’s
progress reports.
It was commented by several stakeholders that the progress reports published by the Commission
were significantly toned down and used more diplomatic language than the technical reports. It was
suggested that the CVM could be made more effective by communicating more openly the deficits in
the two countries in the progress reports directly, since media and the public would not read the
technical reports even though these were actually more revealing and made more specific
recommendations that were easier to implement.
As noted earlier, a key method used to summarise the results of the CVM assessment involves the use
of benchmarks and a ‘traffic light’ system to indicate the progress being made towards the CVM
objectives. As can be inferred from our comments at the end of the previous section, the use of
benchmarks against which to measure progress is not without challenges. On the one hand, the
advantage of using a benchmark is that it does set a standard. But in a rule of law context, that standard
is bound to be largely qualitative and subject to interpretation as to the extent to which the spirit of
the law has been implemented and is established. In this instance, the interpretation would have to be
that of the relevant EU legal authorities. The challenge is that legal systems are complex and take a long
time to evolve, and changes in one area might lead to unforeseen changes elsewhere. In such a context,
quantitative criteria are insufficient, even though their absence might cause frustration.
The heavily politicised environment also poses a challenge for the Commission in trying to produce
objective reports. Some stakeholders criticised the benchmarks as being outdated now, ten years after
they were adopted on an ad hoc basis, and suggested these should be replaced by more flexible,

30

The documents covering the years 2008-11 were not available through the Commission website but they have been requested by us.
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general benchmarks accompanied by very specific recommendations and set deadlines to implement
these. Arguably, the benchmarks set by the CVM set out actions to be taken by the two countries, but
do not constitute measurable indicators or thresholds that would make it transparent and
understandable to all parties involved when the CVM’s objectives have been achieved. This opened up
the CVM to criticism of using ‘shifting targets’.
Finally, many national stakeholders outside government institutions maintained that the CVM progress
reports and the recommendations contained therein had limited effect so long as these were not
accompanied by specific deadlines and incentives (financial or otherwise) to actually implement them.
Overall, our assessment suggests that the reports provide all the information needed to assess
the progress that has been made towards the CVM’s objectives. They also clearly identify future
priorities with regard to judicial reforms, combatting corruption and (in Bulgaria) organised
crime. At the same time, the benchmarks have become somewhat outdated and may not be the
most conducive towards triggering and tracking reform progress in the two countries.
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6 OVERALL CONCLUSIONS
Below we present the overall conclusions from the study to assess the operations of the CVM in
Bulgaria and Romania.
6.1 OVERALL CONCLUSIONS
The CVM is in many respects a unique form of cooperation combining monitoring of judicial and
political reforms with technical assistance and funding in a more comprehensive way than
assistance provided to the other countries that joined the EU in 2004/07. The CVM’s specific
priorities and benchmarks reflect a compromise solution to a situation where for geopolitical reasons
there was a desire to bring Bulgaria and Romania into the EU at a time when these countries were not
considered to be fully ready to do so.
Had the CVM not been put in place, Bulgaria and Romania may not have been able to join the EU
in 2007 or, if they had, the reform process would have taken longer to achieve results. The CVM
has enabled the Commission to hold the Bulgarian and Romanian governments accountable in a way
not possible in case of other Member States. While this has opened the CVM up to criticism for unfairly
singling Bulgaria and Romania out, as things stand, the Bulgarian and Romanian governments have
committed their countries to achieving the CVM benchmarks. The CVM has also provided reformers in
the two countries with an important source of encouragement and support.
In the earlier part of the 2007-2017 period the focus in Bulgaria and Romania was on introducing new
laws to promote CVM objectives but now the emphasis is on implementation of reforms and making
these as irreversible as possible.
6.2 OVERALL CONCLUSIONS - BULGARIA
The research suggests that progress toward some benchmarks has not been as rapid as was
initially anticipated, and significant deficiencies remain. That said, the CVM has been an important
mechanism in Bulgaria to keep attention focused on judicial reform, measures to combat organised
crime and the fight against corruption. Progress can be seen in all areas, but particularly so with regard
to organised crime. In this area, historic problems with large syndicates have been overcome and work
is focused on suppressing more common forms of organised and white-collar crime. Nevertheless, the
organised-crime related benchmark remains in the CVM with a few relevant recommendations.
Reforms have also been implemented in the area of judicial reform, although some issues such as the
way of division and election of the Supreme Judicial Council and the ongoing political influence on the
judiciary remain controversial. The least progress has been seen in the field of corruption, despite the
introduction of new anti-corruption institutions, arguably because this necessitates cultural changes
underpinning institutional ones.
EU support under the CVM, in the form of financial and technical assistance as well as
opportunities for exchange with peers in other Member States, is perceived as highly valuable.
The CVM itself has received a more varied reception with some criticisms of the recommendations as
“shifting targets”, a perceived lack of continuity between reports, and fears regarding the open-ended
nature of the instrument and the perception of Bulgaria as a “second tier” EU Member State.
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However, much remains to be done if the CVM benchmarks are to be achieved. Legislation and
institutions need to prove their effectiveness through an (irreversible) track record of successful
prosecutions, which will take time. Following the January 2017 recommendations, the new Bulgarian
government in place since May 2017 has demonstrated willingness to get reforms back on track, as was
acknowledged by the European Commission in its latest progress report from November 2017 which
nevertheless also cautioned that swift adoption of legal reforms should not come at the expense of
transparency and inclusiveness when drafting these reforms.
Overall, bearing in mind the current trajectory of progress, any possibility for achieving the benchmarks and
ending the CVM in the short to medium-term appear to be rather optimistic. However, the longer the
instrument remains it place without a clear exit plan, the greater a source of contention it will become within
Bulgaria. Looking ahead, the emphasis now should be on implementing the measures recommended by the
Commission in 2017 where there are still shortcomings. It is, however, unlikely that the CVM benchmarks will
have been achieved by 2019 and so consideration will need to be given to either continuing with the CVM,
or with a similar mechanism within the framework of appropriate EU policies, or ending it.
6.3 OVERALL CONCLUSIONS - ROMANIA
In Romania, considerable progress has been made across all the CVM benchmarks, particularly
as regards judicial independence. The Commission’s progress reports in the last four years highlight
a positive trend pointing to a growing irreversibility of reforms. Legislative and institutional progress
have borne fruit in terms of setting a positive track record, mainly due to the commitment of national
stakeholders and the positive cooperation between the Romanian authorities and the Commission.
The strong involvement and input of civil society has also been critical in encouraging reform of the
justice system and for key steps to address corruption.
However, the CVM reports show that the pace of progress towards achieving the objectives of the CVM
have inevitably been slow at some stages, mainly due to a few remaining areas where further reform
was difficult, or resisted. Some of these issues include the questioning of judicial independence and
the authority of court decisions, as well as attempts to reverse reforms that were evident earlier this
year in the Romanian Parliament. This is further confirmed by the European Commissions’ latest
progress report from November 2017, which argues that the reform momentum slowed down in 2017.
Challenges to and the questioning of judicial independence has been a persistent source of concern in
2017.
Overall, there are now only a limited number of key remaining steps to ensure that the objectives
of the CVM are fully met. On this basis, the European Commissions’ latest progress report also
highlights that progress has brought some benchmarks closer to being fulfilled. The Commission has
highlighted the importance of consolidating the reforms so far made to avoid taking steps backwards,
and to sustain the positive momentum by addressing all key recommendations set out in the CVM.
There is also a need for reporting and accountability mechanisms to be maintained after the CVM has
ended.
Given where the country now stands relative to other Member States with regard to the CVM benchmarks,
the case for keeping it ‘under the spotlight’ is no longer compelling. Therefore, although the reforms should
aim to reach their objectives in the near future, consideration should be given to discontinuing the CVM by
the end of the current Commission. Further reforms should be continued within the framework of
appropriate EU policies and programmes that apply to all EU Member States, as well as within existing
national frameworks and instruments (e.g. Anti-Corruption Strategy 2016-2020). At the same time, steps
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should be taken to replace the CVM mechanism with a (stronger) monitoring framework that is operated by
the Romanian authorities themselves. Otherwise there is a risk of the reform process slowing down or even
being reversed.
6.4 CROSS CUTTING ISSUES
Overall, the CVM represents an innovative tool combining financial and technical support with regular
monitoring of reform progress in a more comprehensive way than assistance provided to other new
EU Member States.
After 10 years of the CVM, Romania is close to marching mainstream European standards with
regard to justice and the rule of law, and in relation to combating corruption. In the case of
Bulgaria, however, there is still a considerable way to go. Whilst key reforms still need to be
introduced in Bulgaria, in the case of Romania the reform process should be continued but in many
respects the key challenge now is to prevent backtracking and to make the changes irreversible.
In both countries, the outcomes achieved by the CVM have depended, and continue to depend,
on the existence of the political will to implement reforms and this was identified by many
stakeholders as the key to its success. Thus, long periods without stable governments in Bulgaria
have been a problem (four governments in the last two years) and Romania has also experienced quite
frequent changes in government. The CVM has nevertheless given important support to reformers in
the two countries and has helped them to push through change. But there has also been an
unnecessary degree of politicisation, making it difficult to produce an objective and widely accepted
assessment of the situation in Bulgaria and Romania.
With regard to the functioning of the CVM itself, our research indicates that stakeholders in the
two countries provide sufficient information for the Commission and Council to assess progress
against the benchmarks. Setting quantitative targets is often inappropriate in the context of legal
reform which creates a somewhat unsatisfactory situation where qualitative indicators are assessed on
a regular basis which opens the door to criticisms by the two countries of there being ‘shifting targets’.
The Commission’s reports provide all the necessary information needed to assess progress. At the same
time, the fact that benchmarks have not changed in the last 10 years means they have become
somewhat detached from a CVM that has ‘developed a life of its own’.
As the Commission has pointed out, supporting Bulgaria and Romania through the CVM does
not only involve helping them achieve the benchmarks but also making sure the two countries
do not backtrack on reforms already carried out. The Commission also pointed out that
politicisation may undermine the effectiveness of the CVM. This is especially apparent during election
cycles when reforms slow-down and the judiciary may also reduce their activities and keep cases on
hold, awaiting the outcome of the election and decisions from the new government.
6.5 SHOULD THE CVM CONTINUE IN THE FUTURE?
As foreseen, both countries should be given until the end of this Commission mandate to
implement the January 2017 recommendations. Failing this, consideration should be given as to
whether to close the CVM, continue it unmodified, or to adopt a different approach altogether. Looking
ahead, several stakeholders suggested that ensuring the irreversibility of reforms already carried out
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will pose a challenge in the absence of an EU-wide mechanism to monitor the maintenance of high
rule of law standards.
There are several good reasons why from the point of view of the European institutions, some form
of monitoring of efforts and financial and technical assistance in Bulgaria and Romania supporting
justice reform should continue. From a geopolitical perspective, it is important to bring the two
countries closer to a mainstream European standard without antagonising them and driving them into
the arms of external powers. From a Single Market point of view, it is important to make sure this is not
affected by organised crime and high-level corruption which would also undermine the interests of
investors from other EU Member States in the two countries. Moreover, the EU has an interested in
making sure that corruption does not lead to fraud related to EU funds payed out through Structural
Funds and other mechanisms. In Bulgaria’s case, such fraud may also further add to the assets of
oligarchs and those involved in organised crime, further undermining the trust of citizens in the
political system. Finally, closer European integration in the area of justice, e.g. in the area of mutual
recognition and enforcement of judgments 31 across Member States will only find support so long as a
common minimum level of judicial independence can credibly be demonstrated in the EU28. More
generally, closer political integration in the EU rests on strong and capable national institutions, which
can also justify technical and financial assistance provided to Bulgaria and Romania under the CVM.
If the CVM continues, one option is to renegotiate goals/benchmarks with national governments, and
then for the Commission to devise specific recommendations with fixed deadlines attached to them.
The benchmarks should contain measurable thresholds or indicators rather than consisting merely of
declarations to reform certain aspects of the judicial system. A realistic timeframe could be two years
to implement these renegotiated recommendations. An alternative, to make the continuance of the
CVM reforms more acceptable, and to address shortcomings in other Member States, consideration
might be given to rolling out a ‘light touch’ version of the CVM across the whole of the EU. This could
build on the EP’s request for a ‘Union Pact for democracy, the rule of law and fundamental rights’ 32 not
yet taken up by the EC, and possibly be helped by reinvigorating the EU Anti-Corruption Report
mechanism first launched in 2011 but not recently invoked. Another framework that could inspire a
more systematic monitoring of corruption is that of the European Semester which is currently used to
coordinate economic policies across the EU and could be adapted for the area of justice reform.
However, such steps would need to be taken in the context of ongoing discussion about further
European integration more generally. Looking at the CVM more specifically, the current model similarly
applied to Bulgaria and Romania (even though there are differing benchmarks) could be replaced by a
more tailor-made approach, given the differences between the two countries and the priorities for the
future. Additional support could be provided to Bulgaria to implement its judicial reform and anticorruption strategies. Technical experts which accompany the European Commission on mission visits
to help them assess progress in the two countries could also engage more directly with their Bulgarian
and Romanian counterparts and help train practitioners. Activities of the European Judicial Network
could be expanded to facilitate this.
A lesson to be learned from experience of the CVM in Bulgaria and Romania is that it could be
appropriate to make a system similar to the CVM a feature of future EU accession negotiations.
This would help ensure that candidate countries not only transpose the EU acquis but also reform

31

http://ec.europa.eu/justice/civil/commercial/judgements/index_en.htm

32

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0409+0+DOC+XML+V0//EN
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institutions in a way that allows them to achieve a mainstream European standard of their judicial
systems on the date of accession and to avoid monitoring systems remaining in place beyond that.
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APPENDIX A: LIST OF INTERVIEWS
ORGANISATION

COUNT
RY

Open Society Institute

BG

Supreme court of cassation

BG

Inspectorate of the Supreme Judicial Council

BG

BORCOR – Center for Prevention of Corruption and Organised Crime

BG

Chief Inspectorate – Council of Ministers

BG

Commission on Conflict of Interest

BG

Asset Forfeiture Commission

BG

Ministry of Justice

BG

Bulgarian Institute for Legal Initiatives (BILI)**

BG

Bulgarian Helsinki Committee**

BG

Ministry of Interior

BG

Ministry of Interior – Internal Security Directorate

BG

National Audit Office

BG

Centre for the Study of Democracy

BG

Ministry of Interior

BG

Bulgarian Judicial Association

BG

Bulgarian Judges Association**

BG

Prosecutor (personal capacity)

BG

Judge (personal capacity)

BG

Judge (personal capacity)

BG

Total Interviews in Bulgaria

20
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ORGANISATION

COUNT
RY

Public Ministry*

RO

Romanian Ombudsman*

RO

High Court of Cassation and Justice*

RO

Court of Appeal (Bucharest)*

RO

Anti-Corruption Directorate General – Ministry of Internal Affairs*

RO

Directorate for Investigating Organised Crime and Terrorism*

RO

National School of Clerks (SNG)*

RO

Fight Against Fraud Department (DLAF)*

RO

The Romanian Union of Judges in Romania (UNJR)*

RO

The National Union of Romanian Bars (UNBR)*

RO

National Union of Public Notaries in Romania (UNNPR)*

RO

National Union of Judicial Executives (UNEJ)*

RO

Freedom House Romania*

RO

Expert Forum*

RO

The Judicial Inspection**

RO

The Permanent Electoral Authority**

RO

Institute for Public Policy**

RO

Funky Citizens**

RO

European Commission Representation Office and Member State diplomatic RO
mission in Romania
World Bank (projects in the field of justice)

RO

Ministry of Justice**

RO

National Anti-Corruption Directorate*

RO
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ORGANISATION

COUNT
RY

The Romanian Academic Society

RO

Superior Council of Magistracy

RO

Total interviews in Romania

24

ORGANISATION

COUNTRY

European Commission, BG office

EU

Secretariat General, European Commission

EU

European Anti-Fraud Office (OLAF)

EU

DG JUST

EU

Judge, expert on CVM missions

EU

Prosecutor, expert on CVM missions

EU

Total EU-level interviews

6

50 interviews in total
*Focus group
**Focus group and interview
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APPENDIX B: PROGRESS WITH JANUARY 2017 RECOMMENDATIONS
Table B.1 – Bulgaria: Bulgaria: Summary of progress made towards January 2017 recommendations
RECOMMENDATION

ACTIONS TAKEN
Judicial reform

1: To ensure a transparent election for the
future SJC, with a public hearing in the
National Assembly before the election of the
members of the parliamentary quota, and
giving civil society the possibility to make
observations on the candidates

A new SJC was elected on 3 October 2017. The votes for the judicial quota (6 candidates) were seen largely
as free and fair. The Prosecutorial quota (4 members plus the Prosecutor General) were also generally
accepted, despite a belief that the Prosecutor General may have an undue influence over this procedure due
to the hierarchical nature of the prosecutor’s Office. Following a deal struck between the main parliamentary
parties for the appointments of the final 11 members leading to high parliamentary majorities in support of
the selected candidates 33. The parliamentary process for electing MPs appears to have lacked transparency
or robust public investigation into the merits of the nominees. The fact that all nominees were elected with
barely any dissenting votes is seen as evidence that a back-room deal was struck in advance. Civil society
remains critical of the influence of parliament over the make-up of the SJC and lack of sufficient options for
public scrutiny. According to the Bulgarian Judges Association, questions could be asked during the hearing
about the National Assembly quota of the SJC by non-governmental and other persons, but real answers
were not given.
The process continues to be deeply politicised and the appointments of SJC members did not follow high
standards for public scrutiny, and the selection process for candidates was rather political than merit based.
The election process was nonetheless perceived by the European Commission in their November 2017
monitoring reports to have been a significant improvement on the previous SJC election procedure in 2012.

2: Establish a track record of transparent and
merit-based appointments to high–level
judicial posts, including the upcoming

33

The new SAC President was selected by the outgoing SJC, but confirmed by the new SJC on 19 October, with
a clear majority. The election of the new SAC President was nonetheless criticised by the Bulgarian Judges

http://sofiaglobe.com/2017/09/20/bulgarian-parliament-completes-new-sjc-line-up-with-election-of-11-members/
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34

RECOMMENDATION

ACTIONS TAKEN

appointment of a new President of the
Supreme Administrative Court

Association as being “politically motivated”. 34 Other judges have raised concerns that the procedure was not
transparent and little opportunity was given to investigate the merits of the two candidates. Further concerns
have been raised due to the ongoing influence of the Prosecutorial Council in elections of important judicial
positions.

3: To improve the practical functioning of the
ISJC and the follow-up by the Supreme
Judicial Council to the inspectorate's findings,
in particular on integrity issues, consider
soliciting external assistance, for example
from the SRSS and/or Council of Europe.

Representatives of the ISJC have commented that this recommendation was rather general and measuring
its accomplishment rather subjective. It was not tied to a specific indicator or aspect of the work that needed
to be improved, making it hard to measure progress.

4: Adopt amendments to the Criminal
Procedure Code and the Criminal Code to
improve the legal framework for the
prosecution of high-level corruption and
serious organised crime.

Amendments to the Criminal Code entered into force on 5 November 2017. These aim to improve pre-trial
investigations and reduce the number of cases being rejected at a later stage due to investigative
consistencies. Concerns have been raised with regard to the procedure used to adopt these changes,
however, which it was felt did not allow for sufficient scrutiny from civil society observers or for robust debate
within Parliament.

5: Publish a report for public consultation
detailing the progress made implementing
the national judicial reform strategy and
setting out the remaining steps to be taken.
Establish a mechanism for continued public
reporting of progress for the remaining
duration of the strategy's implementation.

A first implementation report was published for public consultation in early 2017, and a second
implementation report was published towards the end of 2017. Both reports are available at:
http://www.justice.government.bg/107/

In its November 2017 report, the European Commission noted that an external opinion had been sought
from the EU’s PACE Committee and that this had been adopted by the government in October 2017.
Furthermore, over 4,000 Conflict of Interest requests have been filed. Concerns were raised in our
investigations, however, that this procedure remained very formalistic and little was done to initiate
proceedings against those who might have actual conflicts of interest.

http://www.bta.bg/en/c/DF/id/1654111
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RECOMMENDATION

ACTIONS TAKEN

6: Address the workload situation in the
busiest courts based on the new workload
standards, and agree a roadmap for the
reform of the judicial map in parallel with the
development of e-justice.

A model for consolidation of the Prosecutor’s offices has been proposed, but more work still needs to be
done on developing the judicial map. It appears that some historic workload problems are being overcome,
but there remains a lack of concrete outcomes in this area. E-Justice projects are only just starting.

7: Establish a roadmap for the
implementation of the recommendations of
the SRSS report concerning the reform of the
Prosecutor's Office and its interactions with
other institutions, including a mechanism for
the reporting of progress to the wider public.

A roadmap has been established by the Prosecutor General’s Office in cooperation with the government
based on the recommendations of the SRSS report. However, not all recommendations have been taken into
account. According to one of the interviewees, the prosecution only chose and picked things that it found
aligned with its own interests and disregarded a number of useful recommendation.

8: Establish a roadmap for the
implementation of the recommendations of
the study, including a mechanism for the
reporting of progress to the wider public.

A roadmap was adopted in July 2017, but more time is needed to see if there are any concrete outcomes
from this process.

ASSESSMENT

/

/

Anti-corruption measures
9: Adopt a new legal framework on the fight
against corruption in line with the intentions
set out in the anti-corruption strategy, and
ensure its implementation. Set up an effective
anti-corruption authority (affirmed by
Council in March 2017).

A new anti-corruption law has been proposed and in October was passed on first reading by Parliament. It is
expected to be fully adopted by the end of the year. In terms of practical steps taken, concerns have been
raised by a range of stakeholders – including the agencies themselves, civil society and members of the
judiciary - regarding the proposed consolidation of existing anti-corruption agencies into one body – this is
seen as a political move which could potentially curtail their independence.

10: Adopt and implement a reform of the law
on public administration to strengthen the
internal inspectorates in the public

A new reform has been introduced. It is not very bold as a proposal, and even though it confirms some
standards for the capacity of Inspectorates (such as a minimum number of personnel), it does not include
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RECOMMENDATION

ACTIONS TAKEN

administration (affirmed by Council in March
2017: strengthen internal inspectorates).

provisions to guarantee sufficient degree of independence; Neither does it provide them with more
aggressive anti-corruption tools (e.g. integrity checks).

11: Building on the analysis of past cases,
establish a roadmap between all relevant
institutions to address shortcomings in the
investigation and prosecution of high-level
corruption cases, including a mechanism for
the reporting of progress to the wider public
(affirmed by Council in March 2017).

An analysis of past cases was carried out in 2016, and a roadmap was prepared and discussed by the National
Council on Anti-Corruption Policy in July 2017. The roadmap has yet to be published, however, no concrete
progress has been reported.

12: Establish a mechanism for public
reporting on progress in high-level cases
which are in the public domain (affirmed by
Council in March 2017). General Prosecution
to report – whilst respecting the presumption
of innocence – on investigations and
indictments. Supreme Court of Cassation and
Ministry of Justice to report on convictions as
well as the enforcement of sentences.

A new system was set up in the Supreme Court of Cassation in April 2017 to collect and publish information
on ongoing cases on a dedicated website. However, civil society representatives have reported difficulty in
accessing information related to such cases and some appeared unaware of the website. More publicity and
transparency are required in this regard.

13: Carry out an external review of the ex-ante
checks of public procurement procedures and
their follow-up, including ex post checks, as
well as on cases of conflicts of interest or
corruption discovered and remedial
measures taken to address identified
shortcomings.

A World Bank Review of public procurement procedures has been announced. It remains to be seen what the
findings will be, and whether recommendations will be implemented.

ASSESSMENT
/

/
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14: Put in place risk-based measures to
address low-level corruption in high risk
sectors within the public administration,
taking inspiration from what has been done
in the Ministry of Interior. Continue the efforts
in the Ministry of Interior.

A review of these approaches was undertaken within the work of the Anti-Corruption Policy Council. Results
of this investigation are expected by the end of 2017.

15: Establish a mechanism for public
reporting on the implementation of the
national anti-corruption strategy covering
the remaining duration of the Strategy's
implementation.

This has now been established. Reporting is made available on the www.strategy.bg government website.

Conflict of interest declarations have been requested of all public administration officials and there is a
procedure in place for investigating irregularities, however there have been complaints that this procedure
is rather formalistic and lacks teeth.

ASSESSMENT

/

Organised crime
16: Establish a mechanism for public
reporting on progress in high-level cases
which are in the public domain (affirmed by
Council in March 2017). Also, the General
Prosecution was to report – whilst respecting
the presumption of innocence – on
investigations and indictments. Supreme
Court of Cassation and Ministry of Justice to
report on convictions as well as the
enforcement of sentences.

A new system was set up in the Supreme Court of Cassation in April 2017 to collect and publish information
on ongoing cases on a dedicated website. However, civil society representatives have reported difficulty in
accessing information related to such cases and some appeared unaware of the website. More publicity and
transparency are required in this regard.

/
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17: Adopt the necessary amendments to the
law on confiscation of criminal assets and
ensure the Illegal Asset Forfeiture Commission
continues to operate independently and
efficiently.

CIAF is to be merged into the new Unified Anti-Corruption Body mentioned above. The CIAF thinks this could
be positive, as it will increase their capacity to investigate and gather evidence. Some civil society
organisations and other stakeholder interviewed, however, are worried that this may curtail the
independence of the organisations (as mentioned above).

Legend: Green = great progress; Orange = moderate progress; Red = very little or no progress
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Table B.2: Romania: Summary of progress made towards January 2017 recommendations
RECOMMENDATION

ACTIONS TAKEN

Judicial independence
1. Put in place a robust and independent system of
appointing top prosecutors, based on clear and
transparent criteria, drawing on the support of the
Venice Commission (affirmed by Council in 2017).

The new Justice Laws contain clear criteria for appointing top prosecutors, however there is room
for improvement. Despite this, the newly proposed procedures for appointing top prosecutors, their
deputies and the heads of sections at DNA and DIICOT allows for political control (through the
Ministry of Justice) on the judiciary thus, going against the principle of judicial independence. The
Venice Commission hasn’t been involved in the modifying the new laws made by the government
itself and the Parliament – these are contested by the judiciary itself and civil society. Moreover, if
the Parliament passes the new laws by the 1st of December, as announced, there is no room for
involving the Venice Commission in defining the process mentioned above. There are opinions
(expressed after the CVM report was published) that this timeline will be amended, and the Venice
Commission will be asked for advice after the consultation phase of the laws is completed in 2018.

2. Ensure that the Code of Conduct for
parliamentarians now being developed in Parliament
includes clear provisions on mutual respect between
institutions and making clear that parliamentarians
and the parliamentary process should respect the
independence of the judiciary. A similar Code of
Conduct could be adopted for Ministers (affirmed by
Council in 2017).

The Code of Conduct was adopted in October 2017 and according to Art. 1, deputies and senators
must act with honour and discipline bearing in mind the principle of separation and equilibrium of
powers, transparency, respect for Parliament’s activities, among others. However, the Code does
not contain specific provisions referring to the “mutual respect between institutions” and on the
“respect for the independence of the judiciary” by parliamentarians and the parliamentary process.
It also does not explicitly refer to principles such as “avoiding conflict of interest” or the interdiction
for persons with criminal record to become presidents of the Parliament Chambers or members of
the parliament’s commissions and groups. A Code of conduct was adopted by the government in
July 2017, however the two codes will not have the expected effects if they are not respected by
members of Government and Parliament. Attacks on of MPs on judicial institutions, especially the
DNA, have continued after October 20th.
Judicial reforms

3. The current phase in the reform of Romania's
Criminal Codes should be concluded, with Parliament
taking forward its plans to adopt the amendments

The current phase of the reform of the Criminal Code and the Criminal Procedure Code of Romania
is not completed. The necessity of an action plan was agreed by the Strategic Management
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RECOMMENDATION

presented in 2016 after consultation with the judicial
authorities. The Minister of Justice, the SCM and the
High Court of Cassation and Justice should finalise an
action plan to ensure that the new deadline for the
implementation of the remaining provisions of the
Code of Civil Procedures can be respected (affirmed by
Council in 2017).

ACTIONS TAKEN

Council 35 but no action plan, commonly agreed by all key institutions was put in place.
Communication on this matter was on-going and consultation with all institutions and civil society
on needed modifications to the codes are collected. In November, the MoJ plans to analyse the
observations received from all stakeholders and articulate a legislative act containing the
modifications for the Codes 36. Amendments brought to the Codes so far reflect a non-strategic
approach (e.g. Parliament adopted amendments to the Criminal Code to decriminalise conflict of
interests while amendments to this Code is still pending).
A new 2 year-term extensions were established for the overdue provisions from the CPC on the
proceedings in the Council Chamber. This normative act established a timeline to ensure the Court
premises set up necessary infrastructure for the enforcement of the provisions on Council Chamber
of the Code starting in January 2019. Respecting this deadline depends on concrete action taken by
the MoJ.
Insufficient progress has been registered in terms of transparency and predictability of the
legislative process. There are strong evidences that the consultation process on the new Justice
Laws, recently proposed by the MoJ and amended by the Parliament, presents deficiencies. It is
unclear at this point if the results of the consultations carried out are/will be taken into consideration
by the legislator/Parliament (e.g. SCM negative opinion on both packages of laws, proposed by the
MoJ and the revised set of laws under the Parliamentary procedure).
The traffic light assessment is based on the assumption that recent developments as regards
collating a coherent set of modifications to the Codes are maintained and that the 1 December
deadline is met.

4. Further improve the transparency and predictability
of the legislative process, strengthen internal
safeguards in the interest of irreversibility, by ensuring
full transparency and taking proper account of

35

Insufficient progress has been registered in terms of transparency and predictability of the
legislative process. There are strong evidences that the consultation process on the new Justice
Laws, recently proposed by the MoJ and amended by the Parliament, presents deficiencies. It is
unclear at this point if the results of the consultations carried out are/will be taken into consideration

Composed of the MoJ, SCM, High Court of Cassation and Justice
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consultations with the relevant authorities and
stakeholders in decision-making and legislative
activity on the Criminal Code and Code for Criminal
Procedures, on corruption laws, on integrity laws
(incompatibilities, conflicts of interest, unjustified
wealth), on the laws of justice (pertaining to the
organisation of the justice system) and on the Civil
Code and Code for Civil Procedures.

by the legislator/Parliament (e.g. SCM negative opinion on both packages of laws, proposed by the
MoJ and the revised set of laws under the Parliamentary procedure).

5. The Government should put in place an appropriate
Action Plan to address the issue of implementation of
court decisions and application of jurisprudence of the
courts by public administration, including a
mechanism to provide accurate statistics to enable
future monitoring. It should also develop a system of
internal monitoring involving the SCM and Court of
Auditors in order to ensure proper implementation of
the Action Plan.

An Action Plan for ensuring the implementation of the judicial decision by state institutions and
public administration is in place. However, progress is hampered by different interpretations of
courts of the same law provisions. The mechanism/data base recommended is to be built with EU
funds under OP Administrative Capacity, but the project is not contracted yet. The internal
monitoring system is not in place, yet.

6. The Strategic Judicial Management, i.e. the Minister
of Justice, the SCM, the HCCJ and the ProsecutorGeneral should ensure the implementation of the
Action Plan and put in place regular common public
reporting on its implementation (solutions to the
issues of shortages of court clerks, excessive workload
and delays in motivation of decisions).

The Strategic Management Council (SMC) was established in December 2016 between the MoJ, the
SCM, the HCCJ and the Public Ministry. In 2017 some decisions were taken in terms of works and
timeline of the Codes implementation/modification process, ANABI data base etc.

As of November 2017, the Justice Laws are considered to be in consultation/public debate. There
are uncertainties about the deadline set for their adoption – 1st of December. The laws are contested
by a majority of magistrates and civil society, and to date there is no clear schedule of public debates
or a structured dialogue between Parliament (Special Joint Commission of the Chamber of Deputies
and of the Senate for the systematisation, unification and ensuring the legislative stability in the
field of justice) and key institutions in the justice system.

A technical Working Group to support the work of the SMC was set up and met for the first time in
September 2017 at the MoJ. The agenda of the SMC meeting included the following topics: the
modification of the Codes (Legislative measures on the Criminal Code and Criminal Procedure Code,
Overdue Provisions of the Civil Procedure Code - Elaboration of the Action Plan for entering into
force of the overdue provisions of the Code of Criminal Procedure Civil, the Chambers of the
Council), the Laws of Justice, the Justice District Project, monitoring the Strategy for the
Development of the Judiciary 2015-2020 and of the Action Plan for implementing the Strategy. The
Technical Working Group of the SMC shall monitor and make a quarterly assessment of the
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ACTIONS TAKEN

ASSESSMENT

implementation of the Strategy.
However, to date, no public report on the implementation of the Action Plan has been made
available even though the SJM/Strategic Management Council have met twice since the Plan was
adopted.
At institutional level, actions have been undertaken to implement, monitor and revise the plan
accordingly. However, fieldwork confirmed that there remains limited coordination and
cooperation among key institutions involved.
7. The new SCM should prepare a collective
programme for its mandate, including measures to
promote transparency and accountability. It should
include a strategy on outreach, with regular open
meetings with assemblies of judges and prosecutors at
all levels, as well as with civil society and professional
organisations, and set up annual reporting to be
discussed in courts' and prosecutors' general
assemblies.

In February 2017, the SCM adopted the priorities and related objectives for its entire mandate (20172022) and set up the working groups to manage and implemented the actions needed in order to
reach these objectives. In July 2017, the relevant working group elaborated the draft of the Integrity
Plan for the implementation of the National Anticorruption Strategy 2016 - 2020 at the level of the
Judicial Authority. Ensuring the transparency of the SCM's activity is one of the key objectives of the
current council.

8. Ensure the entry into operation of the PREVENT
system. The National Integrity Agency and the
National Public Procurement Agency should put in
place reporting on the ex-ante checks of public
procurement procedures and their follow up,
including ex post checks, as well as on cases of conflicts
of interest or corruption discovered, and the
organisation of public debates so that the

PREVENT was launched in June 2017. Until the end of September 2017, 2995 public procurement
processes were analysed/ex-ante screened for potential conflict of interest. Only 3 integrity
warnings were issued. The focus of PREVENT and of NIA is on the ex-ante control. The contracting
authorities are obliged to take the necessary measures after identification of potential conflict of
interest. The National Public Procurement Agency carried out ex-post control for all public
procurement procedures, including in terms of integrity. No public debate has been organised so
far 37.

However, the SCM actions have limited impact outside the” judicial system” in itself, particularly in
terms of engagement with civil society and professional organisations.

37 Some discussions were carried out in the framework of the project ”Romanians’ perceptions and attitudes towards conflict of interest at central and local level”, implemented by NIA in partnership with PPI, funded
under the “Swiss contribution to enlargement”.
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ASSESSMENT

government, local authorities, the judiciary and civil
society are invited to respond.
9.The Parliament should be transparent in its decisionmaking with regard to the follow-up to final and
irrevocable decisions on incompatibilities, conflicts of
interests and unjustified wealth against its members.

Could not be assessed as the Romanian Parliament did not participate in the study.
N/A

The fight against corruption
10.Adopt objective criteria for deciding on and
motivating lifting of immunity of Members of
Parliament to help ensure that immunity is not used to
avoid investigation and prosecution of corruption
crimes. The government could also consider
modifying the law to limit immunity of ministers to
time in office. These steps could be assisted by the
Venice Commission and GRECO19. The Parliament
should set up a system to report regularly on decisions
taken by its Chambers on requests for lifting
immunities and could organise a public debate so that
the Superior Council of Magistracy and civil society
can respond.

Idem (could not be assessed as the Parliament did not participate in the study). Based on
information provided by the MoJ, improvements are registered in terms of transparency and
publicity in this matter, ensured through:
•

the debates within the reunions of the Legal Affairs Committee and in the Plenary Session are
transmitted live and can be watched by any member of the public

•

the video and audio records may be consulted on the site of the Chamber of Deputies by any
member of the public

•

the reasoning within the reports of the Legal Affairs Committees and within the decisions of
the Chambers’ Plenum are expressed clearly and explicitly

The Venice Commission and GRECO are not involved in the process and progress still needs to be
seen as regards as having a regular reporting system and public debate with the Superior Council
of Magistracy and civil society.
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11.Continue to implement the National AntiCorruption Strategy (NAS), respecting the deadlines
set by the government in August 2016. The Minister of
Justice should put in place a reporting system on the
effective implementation of the National AntiCorruption Strategy (including statistics on integrity
incidents in public administration, details of
disciplinary procedures and sanctions and
information on the structural measures applied in
vulnerable areas).

ACTIONS TAKEN

ASSESSMENT

The NAS is under implementation: a monitoring system has been put in place and used 38 however
no consolidated information on the state of affairs are publicly available. According to NAS 20162020, reporting on the implementation of the planned measures is made annually. The first
reporting will take place at the beginning of 2018 but no report for the actions undertaken in 2016
was issued in 2017.
The NAS implementation has progressed, some of the key actions are: 1610 accession declarations
and 746 plans were received from central and local public institutions, including public enterprises;
by order of the MoJ no. 1361/C/2017, the Methodology for Monitoring the implementation of NAS
2016-2020 has been approved; 5 thematic evaluation missions were launched in October 2017 at
key central institutions on declaration of gifts, whistle blower protection and sensitive functions.
The Parliament has not answered the MoJ’s invitation to consider the opportunity of signing a joint
statement for supporting the NAS 2016-2020 and the measures necessary to meet CVM
recommendations, following a similar model adopted in 2012. The implementation process has
been delayed due to the slow developments under the OP Administrative Capacity, since some
actions are to be financed from this source, including the setting up of a management
information/statistical system.
With regard to the Group of States Against Corruption (GRECO - Council of Europe), Romania
managed to close the conformity procedure for the third round of evaluation, which focused on
criminalising corruption and transparency of political parties' funding. GRECO reached this
conclusion by noting that Romania implemented three quarters of the recommendations.

12. Ensure that the National Agency for the
Management of Seized Assets is fully and effectively
operational so that it can issue a first annual report
with reliable statistical information on confiscation of

Could not be fully assessed as ANABI did not participate in the study. ANABI is fully operational since
27th of December 2016. However, by that time only 35 out of 50 members of staff were hired.
Considering the Agency’s tasks, it was considered that 50 positions, even fully occupied, are
insufficient. In February 2017, the first annual report was published, for the year 2016. The 3-months

For example
https://www.google.ro/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiC_ueTxLvXAhUC3KQKHcmDAcwQFggxMAI&url=http%3A%2F%2Fwww.mdrap.ro%2Fuserfiles%2FRaport%2520
de%2520monitorizare%2520SNA-APL-2016.doc&usg=AOvVaw0qNeVzeEKbj5w-Ny8I_Otv.
38
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criminal assets. The Agency should put in place a
system to report regularly on development of
administrative capacity, results in confiscation and
managing criminal assets.

ACTIONS TAKEN

reports are not publicly available. The monitoring system including IT platform are prepared under
a project financed through the Swiss contribution to enlargement, started in July 2016, to be
completed in January 2019. It is worth noting however that the latest European Commission
progress report of November 2017 has found this recommendation to be satisfactorily
implemented, subject to practical application.

Legend: Green = great progress; Orange = moderate progress; Red = very little or no progress
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This study takes stock of the Cooperation and Verification Mechanism (CVM)
agreed between the European Commission and Bulgaria and Romania in
2007. It reviews the progress made regarding judicial reform, combatting
corruption, and organised crime (in Bulgaria’s case), looks at the measures
adopted in response to the latest Commission recommendations, and
examines how the CVM has performed overall. The report includes
recommendations on the future of the CVM.
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