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Executive Summary
Economic, social and cultural rights (‘ESC rights’) guarantee the fundamental entitlement of all individuals
to participate with equal status in the social, economic and cultural life of their society. A range of
international human rights treaties affirm the importance of such rights, including the United Nations
International Covenant on Economic Social and Cultural Rights and the European Social Charter – both of
which have been ratified by all EU Member States.
Such ESC rights treaty commitments are sometimes viewed as being less important than other human
rights obligations, in particular those that relate to the enjoyment of civil and political rights. However, it is
widely recognised that all human rights are ‘indivisible’, in the sense that the meaningful enjoyment of
certain fundamental rights is only possible if other fundamental rights are also protected. Furthermore,
ESC rights treaty commitments impose binding, concrete and justiciable legal obligations to take steps to
give ‘progressive realisation’ to ESC rights, which extend to cover external action by states acting
individually or collectively through a supranational organisation such as the EU.
The EU itself is founded on the principle of respect for human rights (Art. 2 TEU) and is committed to
combating social exclusion and poverty as part of its fundamental aims (Art. 3 TEU). Furthermore, Article
21 TEU expressly provides that the EU’s external action ‘shall be guided by the principles which have
inspired its own creation, development and enlargement’, which include ‘the universality and indivisibility
of human rights and fundamental freedoms’. ESC rights are also recognised and made justiciable via the
provisions of the EU Charter of Fundamental Rights and Freedoms, which is itself a legally binding and core
element of the Union’s legal order since the entry into force of the Lisbon Treaty.
The EU is thus committed to respecting ESC rights in every aspect of its functioning, including its external
action. This is reflected in Objective 17 of the second EU Action Plan on Human Rights and Democracy,
which commits the EU institutions to fostering a ‘comprehensive agenda to promote’ ESC rights in every
aspect of its external action. Furthermore, the EU has adopted a range of specific initiatives intended to
promote ESC rights through its external activities.
However, EU policy in this area has often lacked focus and impact. It has struggled to deliver concrete
outcomes, or to sustain coherence with other aspects of EU external action policy. EU action to promote
ESC rights is not given the same prominence as action to promote civil and political rights, and there is no
clear delineation of EU priorities in this regard: for example, none of the existing EU Human Rights
Guidelines specifically address individual ESC rights. Officials interviewed for this paper have highlighted
the need for development of specific Guidelines on ESC rights to clarify EU priorities and make progress on
what has been described internally as the ‘orphan dossier’. However, it appears as if the lack of agreement
among Member States on many fundamental points has made it very difficult if not impossible to develop
an ambitious agenda to promote and protect ESC as an explicit objective of EU external policy.
These structural challenges involved in giving effect to the EU’s ESC rights commitments within its field of
external action, and the need for the further development of practical implementation tools to translate
those commitments into reality, can be illustrated by reference to three specific ESC rights – namely the
right to just and favourable conditions of work, the right to an adequate standard of living and the right to
education. Drawing upon a detailed analysis of existing EU initiatives designed to promote respect for
these rights, a number of specific recommendations are made as to how such initiatives could be
strengthened and extended to secure better respect for these three core ESC rights. Furthermore, a
number of transversal measures are recommended, which have the potential to give greater content,
clarity and coherence to EU measures directed towards promoting respect for ESC rights more generally.
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1

Introduction: methodology and definitions

The objective of this study is to analyse the progress made by the EU in implementing its commitment to
respect, protect and fulfil socio-economic rights in its external action, making specific reference to three
such rights – namely the right to just and favourable conditions of work, the right to an adequate standard
of living and the right to education. This study also sets out to identify structural obstacles that may be
impeding the ability of the EU to promote these rights in an effective manner, and to develop concrete
recommendations as to how to further enhance EU action in this regard.
The research undertaken was primarily desk based, comprising a review of existing academic literature and
official discourse including primary legislation, policy statements and data from the Mid-Term Review of
the current Action Plan on Human Rights and Democracy 1.
Information gathered through desk-based research was also supplemented by a series of semi-structured
telephone interviews with 10 serving European Union and Member State officials that took place between
October 6 and October 31 2017. In addition, each official consulted was supplied with a draft copy of the
study for comment. In order to ensure that the recommendations put forward in the study are of practical
value and not already being implemented, input from serving officials was sought in relation to the
recommendations in the study in particular. To encourage a frank exchange of ideas, all interviews were
conducted on the basis of anonymity and it is not therefore possible to include a list of those consulted in
this report.
This study defines economic, social and cultural rights (hereafter ‘ESC rights’) as those rights and
obligations set out in the International Covenant on Economic Social and Cultural Rights 2 (hereafter
‘ICESCR’). Further analysis of the meaning and scope of ESC rights is provided in the next section of this
paper.

2

International legal context: overview of ESC rights, their
justiciability and relation to civil and political rights

ESC rights help to protect and secure human dignity: they guarantee the fundamental entitlement of all
individuals to participate with equal status in the social, economic and cultural life of their society. These
rights are universal in scope - as affirmed by the 1948 Universal Declaration of Human Rights (hereafter
‘UDHR’), which includes ESC rights such as the right to just and favourable conditions of work and to an
adequate standard of living within its list of fundamental human entitlements3.
Following on from the UDHR, the United Nations ICESCR also affirms the importance of ESC rights. State
parties to this core international human rights treaty are required to ‘take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum of […]
available resources, with a view to achieving progressively the full realization’ of a number of core ESC
rights (Art. 2): these include the right to work (Art. 6); the right to ‘the enjoyment of just and favourable
conditions of work’ (Art. 7); the right to form and join trade unions (Art. 8); the right to social security (Art.
9); the right to family life (Art. 10); the right to an adequate standard of living, including adequate food,
Council of the European Union (2015), Council Conclusion on the Action Plan on Human Rights and Democracy 2015-2019,
10897/15, 2015, 1 Council of the European Union (2015), Council Conclusion on the Action Plan on Human Rights and Democracy
2015-2019,10897/15,2015,https://ec.europa.eu/anti
trafficking/sites/antitrafficking/files/council_conclusions_on_the_action_plan_on_human_rights_and_democracy_2015_
_2019.pdf, last accessed on 28 November 2017. For background information, see Joint Communication to the European Parliament
and the Council: Action Plan on Human Rights and Democracy (2015-2019) ‘Keeping human rights at the heart of the EU agenda’,
JOIN (2015) 16 final, 2015.
2
UN International Covenant on Economic, Social and Cultural Rights, adopted and opened for signature, ratification and accession
by the UN General Assembly resolution 2200A (XXI) of 16 December 1966, entry into force 3 January 1976.
3
See Articles 23 and 24 of the UN Universal Declaration of Human Rights.
1
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clothing and housing (Art. 11); the right to ‘the highest attainable standard of physical and mental health’
(Art. 12); the right to education (Art. 13); and the right to participate in cultural life (Art. 15).
Similarly, state parties to other UN human rights conventions - such as the UN Convention on the
Elimination of Racial Discrimination (hereafter ‘CERD’), the Convention on the Elimination of Discrimination
against Women (hereafter ‘CEDAW’), and the Convention on the Rights of Persons with Disabilities
(hereafter ‘CRPD’) - are also required to take steps to ensure equal enjoyment of ESC rights on a non
discriminatory basis.
These universal human rights standards have been supplemented by a range of more specific and detailed
ESC rights instruments. These include the comprehensive set of labour rights norms generated by the
tripartite mechanisms of the International Labour Organization (hereafter ‘ILO’), in particular the core
labour standards set out in the ILO’s Declaration on Fundamental Principles and Rights at Work 1998.
Within Europe, the European Social Charter (hereafter ‘ESC’) is a Council of Europe treaty instrument that
sets out a comprehensive list of ESC rights commitments that all state parties to the Charter are legally
bound to implement 4.
ESC rights treaty commitments are at times viewed as being less important than other human rights
obligations, in particular those that relate to the enjoyment of civil and political rights such as the right to
free expression or to freedom of religion. However, civil and political rights and economic, social and
cultural rights are ‘indivisible’, in that both sets of rights are interdependent and interlinked: meaningful
enjoyment of one set of rights is only possible if the other set of rights is also meaningfully enjoyed 5. This
concept of the indivisibility of rights has been repeatedly affirmed by a range of international human rights
instruments. Thus, as already mentioned, the UDHR includes both civil and political rights and economic,
social and cultural rights in its list of fundamental human entitlements. The UN Vienna Declaration and
Programme of Action 1993 similarly affirms that: ’All human rights are universal, indivisible and
interdependent and interrelated. The international community must treat human rights globally in a fair
and equal manner, on the same footing, and with the same emphasis […]’6. ESC rights are therefore not
second-class rights. They have equivalent status as civil and political rights, and should be respected
accordingly.
Furthermore, human rights instruments such as ICESCR impose binding obligations upon states to give
‘progressive realisation’ (Art. 2 ICESCR) to ESC rights, just as other instruments impose other binding
obligations upon states to give effect to civil and political rights. These obligations to give effect to ESC
rights differ in content to their civil and political counterparts, because of the manner in which they
generally require states to take ‘progressive’ measures to realise the rights in question instead of securing
their immediate implementation. However, states are required under ICESCR and other ESC rights
instruments to give immediate effect to a ‘minimum core’ of ESC rights obligations 7. In addition, the wider
obligation to take progressive measures to realise ESC rights is not a contentless norm: for example, states
by virtue of Art. 2 ICESCR are required to take steps ‘to the maximum of […] available resources’ to ensure

European Social Charter, ETS 35, adopted and opened for signature 18 October 1961, entered into force 26 February 1965; also
the revised European Social Charter, ETS 163, adopted and opened for signature 3 May 1996, entered into force 1 July 1999.
5
For academic commentary on the idea of ‘indivisibility’, see Donnelly, J., Universal Human Rights in Theory and Practice, Cornell
University Press, Ithaca, 2003, 2nd ed., pp. 27-32; Nickel, J. Zylberman, A., ‘The Indivisibility of Human Rights’, Law and Philosophy No
36(4), Springer, Dordrecht, 2017, p. 389-418.
6
Vienna Declaration and Programme of Action, adopted by the UN World Conference on Human Rights in Vienna on 25 June 1993,
para 5. See also UN General Assembly Res 60/251 establishing the UN Human Rights Council (April 3, 2006), preambular para 3.
7
CESCR, General Comment No. 3: The Nature of States Parties’ Obligations, 14 December 1990, UN Doc No E/1991/23, para. 10.
4
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that these rights are respected, protected and fulfilled, a requirement which has been interpreted by the
relevant expert treaty body as imposing specific and concrete obligations upon state parties 8.
Furthermore, like equivalent civil and political rights obligations, these requirements are ‘justiciable’:
international human rights law provides for compliance with ESC rights to be monitored and assessed by
bodies of experts, whose conclusions in this respect are to be treated as legally authoritative
interpretations of the relevant rights standards. Thus, the UN Committee on Economic, Social and Cultural
Rights (hereafter ‘CESCR’) monitors state compliance with ICESCR, just as the ILO Committee of Experts
does with the core ILO conventions and the European Committee on Social Rights (hereafter ‘ECSR’) does
with the ESC. States are expected to give due consideration to the interpretation given by these expert
bodies to the content of ESC rights when it comes to giving effect to their human rights treaty obligations 9.
Like their civil and political counterparts, ESC rights are also capable of having extraterritorial effect, i.e. of
imposing obligations upon state parties in respect of their activities outside the borders of their national
territory. This has been affirmed by CESCR, in particular in relation to the obligations of states to regulate
the activities of transnational corporations10. The Maastricht Principles on Extraterritorial Obligations of
States in the Area of Economic, Social and Cultural Rights, a statement of relevant legal norms in this area
drawn up in 2011 by a group of international law experts, similarly provide that ESC rights are capable of
having extraterritorial effect 11. The Principles also state that ‘a State that transfers competences to, or
participates in, an international organisation must take all reasonable steps to ensure that the relevant
organisation acts consistently with the international human rights obligations of that State’, reflecting the
general position in this regard in international human rights 12. This means that external action by states
acting collectively as an international organisation (such as the EU) must adhere to ESC rights requirements
and co-operate to secure progressive realisation of such rights in line with the requirements of Article 2
ICESCR, just as they are expected to respect equivalent civil and political rights standards.
All EU Member States have ratified ICESCR. All the Member States are also parties to the ESC, and have
either ratified or indicated their intention to ratify the UN non-discrimination conventions and to give
effect to the ILO core labour standards 13. Furthermore, the national constitutions of most Member States
affirm the importance of ESC rights to varying degrees of emphasis 14. All EU Member States have therefore
committed themselves to respect, protect and fulfil a range of legally binding ESC rights standards –
whether acting by themselves, or in conjunction with other European states within the framework of the
EU. Furthermore these obligations have extraterritorial effect, meaning that Member States are required
to take steps through their co-operative activity within the framework of the EU to secure the progressive
realisation of ESC rights.
The EU itself is founded on the principle of respect for human rights (Art. 2 TEU) and is committed to
combating social exclusion and poverty as part of its fundamental aims (Art. 3 TEU). Furthermore, Article
21 TEU expressly provides that the EU’s external action ‘shall be guided by the principles which have
8
Ibid, paras. 9, 11-14. See also P. Alston, G. Quinn, ‘The Nature and Scope of States Parties' Obligations Under the International
Covenant on Economic, Social and Cultural Rights’, Human Rights Quarterly, Vol. 9, No. 2, 1987, pp. 156-229.
9
M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its Development, Clarendon Press,
1995, pp. 49-51, available at https://eprints.soas.ac.uk/5323/, last accessed on 15 January 2018; K. Tomasevski, ‘Justiciability of
Economic, Social and Cultural Rights’, International Commission of Jurists Review, No 55, 1995, p. 203.
10
CESCR, General Comment No 24, State Obligations under the International Covenant on Economic, Social and Cultural Rights in
the Context of Business Activities, 23 June 2017, UN Doc No E./C.12/GC/24, paras 25-37.
11
The text of the Principles is available at http://www.etoconsortium.org/nc/en/main-navigation/library/maastricht
principles/?tx_drblob_pi1%5BdownloadUid%5D=23, last accessed on 28 November 2017.
12
See Principle 15, ibid.
13
European Commission, ‘EU signs new UN treaty on disability rights’, IP/07/446, 30 March 2007; European Commission, ‘EU ratifies
UN Convention on disability rights’, IP/11/4, 5 January 2011
14
See in general C. Fabre, Social Rights under the Constitution, Oxford University Press, 2000.
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inspired its own creation, development and enlargement’, which include ‘the universality and indivisibility
of human rights and fundamental freedoms’.
The universal, indivisible and justiciable nature of ESC rights is also given legal recognition in the provisions
of the EU Charter of Fundamental Rights and Freedoms (hereafter ’EU Charter’) 15. The Charter protects a
number of ESC rights, including the right to fair and just working conditions (Art. 31), the right to social and
housing assistance so as to ensure a decent existence (Art. 34(3)) and the right to education (Art. 14). These
rights are for the most part justiciable as a ‘principle’ or ‘objective norm’ of EU law. This means that they do
not generate subjective individual entitlements as such, but EU institutions and Member States must
respect these rights in giving effect to EU law 16. The Court of Justice of the EU (CJEU) can thus review how
EU institutions and Member States comply with these rights when implementing EU law or otherwise
giving effect to its requirements.
The EU is thus committed to respecting the universal, indivisible and justiciable nature of ESC rights in
every aspect of its functioning. This commitment has recently been reaffirmed within the sphere of its
internal activities by the establishment of the European Pillar of Social Rights (hereafter ‘EPSR’) and its
endorsement by the Interinstitutional Proclamation on the EPSR on 23 October 2017 17. In the sphere of EU
external action, this commitment has been reaffirmed multiple times, most notably in Objective 17 of the
second EU Action Plan on Human Rights and Democracy, which covers the period 2015-19 and commits
the EU institutions to fostering a ‘comprehensive agenda to promote’ ESC rights in every aspect of its
external action, in a manner that respects the indivisible and interlinked nature of human rights while
clearly recognising the ‘human rights dimension in areas such as social policy, health, education, access to
food and water, or standard of living’ 18.
The EU has also supported a range of UN initiatives that set out guidelines as to how ESC rights and other
fundamental rights should be given effect in areas such as trade, development and business regulation.
Examples include the UN Guiding Principles on Business and Human Rights, the Sustainable Development
Goals (SDGs) and the UN Declaration on the Rights of Indigenous Peoples. The EU institutions have
repeatedly endorsed these initiatives, and emphasised the importance of developing common
frameworks for EU external action in conjunction with Member States which would give substantive effect
to the principles, goals and guidelines set out in these UN instruments 19. These commitments reflect and
reinforce the EU’s endorsement of the indivisible nature of ESC rights, and the need to integrate respect
for such rights into every aspect of EU external action. It also reflects the obligations imposed upon its
15
For a comprehensive analysis of the development of EU social and labour rights before and after the Treaty of Lisbon and the
tensions between EU internal market law and these rights, see D. Schiek et al, EU Social and Labour Rights and EU Internal Market
Law, Study for the EMPL Committee, European Parliament, PE 563.457, 2015.
16
The social rights provisions of the Charter, such as Article 31, are deemed to set out objective norms which may be given effect
through EU ‘legislative or executive acts’ but ‘become significant for the [c]ourts only when such acts are interpreted or reviewed’
and do not ‘give rise to direct claims for positive action by the Union’s institutions or Member States authorities’. See Explanations
Relating to the Charter of Fundamental Rights [2007] OJ C303/32 (prepared by the Praesidium of the drafting Convention). Article
52(7) of the Charter provides that ‘due regard’ should be given to the ‘explanations drawn up as a way of providing guidance’ on
the appropriate interpretation of the Charter.
17
The EPSR was proclaimed jointly by the European Parliament, the Council and the Commission at the Gothenburg Social Summit
on 17 November 2017. Relevant documents are available at https://ec.europa.eu/commission/priorities/deeper-and-fairer
economic-and-monetary-union/european-pillar-social-rights_en, last accessed on 28 November 2017.
18
See Action Plan for Human Rights and Democracy 2015-2019, Annex to Council Conclusion on the Action Plan on Human Rights
and Democracy 2015-2019, 10897/15, 2015.
19
See e.g. European Commission (2015), Implementing the UN Guiding Principles on Business and Human Rights - State of Play,
Commission
Staff
Working
Document
SWD(2015)144
final,
2015,
https://ec.europa.eu/anti
trafficking/sites/antitrafficking/files/swd_2015_144_f1_staff_working_paper_en_v2_p1_818385.pdf, last accessed on 28
November 2017; European Parliament, Resolution on EU standards for European enterprises operating in developing countries:
Towards a European Code of Conduct, EU Doc. A4-0508/98, OCJ 104, 1999, pp.180-184, http://eur-lex.europa.eu/legal
content/EN/TXT/?uri=CELEX%3A51998IP0508, last accessed on 28 November 2017.
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Member States by instruments such as ICESCR to take steps through international co-operation to give
progressive realisation to ESC rights.

3

EU’s actions in the field of ESC rights since 2014

This section will offer a short outline of both the EU’s policy commitments and guidelines adopted since
2014 with respect to the promotion of ESC rights through its external action. Existing literature and data
regarding the implementation of the EU’s policy commitments and guidelines and in particular, the
implementation of the EU’s Action Plan for the period 2015-19, will also be briefly analysed.

3.1

Overview of EU policy commitments and connected literature

Academic literature focusing on the role of the EU as a global promoter of values has regularly highlighted
the challenges ‘with respect to some of the recurrent goals it has set for itself, and in particular its much
repeated mantra to improve the clarity, coherence and effectiveness of the EU’s human rights external
policy’ 20. Among the key factors which have persistently undermined the development of an EU human
rights policy that would meet the goals previously mentioned, one may mention in particular the
fragmentation of human rights-related powers among EU institutions and between the EU itself and its
Member States; the absence of a Treaty provision making clear that respect for human rights is a general
and cross-cutting objective of internal EU policies whereas the protection of human rights is repeatedly
asserted as an overarching objective of EU external action; and more generally speaking, the disconnect
between EU internal and external human rights policies and mechanisms, which has led to repeated
accusation of ‘double standards’ and an inconsistent treatment of third countries.
According to research produced by the FRAME project, the EU faces three main cross-cutting challenges
in realising its commitment to respect, protect and promote human rights in its external action whether
civil and political or economic, social and cultural 21. These are:

•

the challenge of delivery (that is, the difficulties connected to the practical implementation of the EU’s
theoretical commitment);

•

the challenge of coherence (the extent to which EU policies and outcomes are aligned with the EU’s
commitment to human rights); and

•

the challenge of effectiveness (the extent to which the EU’s commitment can be considered a
success) 22.

However, when it comes to the promotion and protection of ESC rights, the EU may also be said to face an
additional significant challenge best described as the ‘challenge of clarity’. In other words, while EU action
in the area of ESC rights faces the same overall challenges as civil and political rights, it is submitted that
the promotion of ESC rights by the EU is additionally rendered structurally more difficult by the lack of
shared understanding or agreed priorities as well as the lack of consensus among EU Member States 23. This

A. Egan and L. Pech, 'Respect for human rights as a general objective of the EU’s external action' in S Douglas-Scott and N Hatzis
(eds), Research Handbook on EU Law and Human Rights , EE Publishing, 2017, p. 264. The EU is, of course, not the only actor which
aims to promote human rights throughout its external action. For a comparative assessment of how human rights are integrated
and mainstreamed into EU and US external action, see J. Wouters et al, A Comparative Study of EU and US Approaches to Human
Rights in External Relations, Study for the European Parliament’s Subcommittee on Human Rights, PE 534.981, November 2014.
21
The EU-funded FRAME research project ran from May 2013 until April 2017 and focused on the contribution of the EU’s internal
and external policies to the promotion of human rights worldwide. FRAME’s publications and outcome documents are available
at: http://www.fp7-frame.eu/frame-archive/,last accessed on 28 November 2017.
22
FRAME project, How to better foster Human Rights among EU Policies, FRAME Final Recommendations, 2017, pp. 8-11.
23
To give a single example, there is a lack of consensus with respect to the justiciability of ESC rights. It is not unusual to see scholars
and judges questioning the extent to which such rights are justiciable, or regretting the fact that their programmatic nature
20
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may for instance explain the rather lukewarm EU support for ESC rights externally which was noted by the
authors of a study dedicated to the EU as a player in the UN Human Rights Council and in which they speak
of the EU’s waning influence and lack of leadership and argue that ‘resolutions pertaining to economic and
social rights put the EU on the defensive most of the time’ with the EU objecting ‘to the premise on which
many such rights are formulated and put forward’ 24. The authors also note the arguably more justifiable
fear that ‘these discussions risk sidetracking’ the Human Rights Council’s focus ‘on what the EU considers
as core human rights, which are essentially political and civil rights’ while ‘most developing countries, in
contrast, rather consider economic and social rights as core priorities’ 25.
Be that as it may, the EU has sought to improve the clarity, coherence and effectiveness of its human rights
external policy primarily through the adoption of its first ever Strategic Framework and Action Plan on
Human Rights and Democracy in 201226. A new Action Plan covering the period 2015-19 has since been
adopted and it is currently the principal document outlining EU policy with regard to the promotion and
protection of human rights as an objective of its external relations policy 27. The Action Plan presents some
34 objectives for EU action under five thematic headings, the second of which, entitled ‘Addressing Human
Rights Challenges’, identifies the actions that will be taken to secure progress on the EU’s priority human
rights concerns (Objectives 11-18).
With regard to ESC rights, as previously noted, Objective 17 of the Action Plan, entitled ‘Fostering a
comprehensive agenda to promote ESC rights’, commits the EU institutions and Member States to the
development of policy and practice to promote these rights in every aspect of EU external action’.
Objective 17 of the Action Plan also states that the capacity of the EU and Member State institutions to
work on ESC rights will be strengthened, that consideration will be given accession to the Optional Protocol
on ICESR, and that efforts to protect human rights defenders working in the area of ESC rights, including in
particular on labour rights and land rights, will be stepped up.
In addition to Objective 17, ESC rights are specifically referred to under Objectives 14 and 15 of the Action
Plan, on ‘Promoting gender equality, women’s rights, empowerment and participation of women and girls’
undermines the concept of subjective rights and the concept of human rights itself. See for example C. Sunstein, ‘Against Positive
Rights’, East European Constitutional Review, Vol. 2, issue 1, 2001, p. 35 for the argument that positive socio-economic rights should
not be constitutionally guaranteed on the grounds that governments should not be compelled to interfere with free markets and
that many positive rights are unenforceable by courts. This view is not however shared by the present authors. It is also not
reflected in the provisions of instruments such as the EU Charter of Fundamental Rights. In a nutshell, some ESC rights are readily
capable of ‘hard’ legal enforcement (for instance, for rights relating to the worker’s status such as the right to strike or the right to
join a union). And while other ESC rights (e.g. right to education, right to engage in work, right to decent working conditions, right
to adequate housing, etc.) may indeed require positive action from public authorities to secure access to the benefits or services
these rights guarantee, this does not mean they cannot be said to be fundamental rights or lack justiciability as they can be taken
into account by courts when they have, for instance, to review legislative acts giving them concretisation – as is required by the
provisions of the ‘Solidarity’ Title of the EU Charter. However, as shown by the political debate surrounding the adoption of the
‘Solidarity’ Title, which eventually resulted in the adoption of a Protocol on the application of the Charter of Fundamental Rights
of the European Union to Poland and to the United Kingdom (OJ C306/156, 2007), no perfect consensus exists among the EU28
regarding the issue of whether ESC rights should be legally binding. For a comparative and comprehensive overview of the issue
of whether social rights can and should be justiciable and which also includes discussions of labour and to a less extent cultural
rights, see M. Langford (ed), Social Rights Jurisprudence, Cambridge University Press, 2009. See also P. O’Connell, Vindicating SocioEconomic Rights: International Standards and Comparative Experiences, Routledge, 2012 for the argument inter alia that ESC rights
continue to be treated as the ‘Cinderella’ of the human rights corpus.
24 G. Macaj, J. Koops, ‘Inconvenient multilateralism: The challenges of the EU as a player in the United Nations Human Rights
Council’, in J.E. Wetzel (ed.) The EU as a ‘Global Player’ in Human Rights?, Routledge, London/New York, 2011, pp 74-75.
25 Ibid.
26
Council of the European Union (2012), Human Rights and Democracy: EU Strategic Framework and EU Action Plan ,11855/12,
2012, http://data.consilium.europa.eu/doc/document/ST-11855-2012-INIT/en/pdf, last accessed on 28 November 2017. For
further details on the background and rationale underlying the first ever EU Strategic Framework and Action Plan on Human Rights
and Democracy, see Joint Communication by the European Commission and EU High Representative for FASP, ‘Human Rights and
Democracy at the Heart of EU External Action – Towards a more Effective Approach’ COM(2011)886, 2011.
27
Council Conclusion on the Action Plan on Human Rights and Democracy 2015-2019, 10897/15, op.cit.
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and on ‘Promoting, protecting and fulfilling children’s rights’ respectively, as well as more obliquely in
Objective 16 on ‘Cultivating an environment of non-discrimination’. Objective 14 highlights the need to
prioritise activities that will protect the ESC rights of women generally, including ’their voice and
participation in social and political fora’ in particular, while Objective 15 also contains a general
commitment to activities that promote and protect children’s ESC rights ‘such as the right to education,
health and nutrition’ as well as the fight against child labour. At the same time, Objective 16 includes a
commitment to ‘improve the social inclusion’ of persons with disabilities as well as tackling racism,
xenophobia, discrimination against Lesbian, Gay, Bisexual, Transgender and Intersex persons (hereafter
’LGBTI’) and protecting the rights of indigenous peoples. Also relevant to the promotion of ESC rights,
Objective 18 on ‘Advancing on Business and Human Rights’ commits the EU institutions and Member
States to ‘develop capacity and knowledge’ to implement the UN Guiding Principles on Business and
Human Rights in particular while Objective 27 on ‘Pursuing a Rights Based Approach to Development’
commits the EU institutions and members states to ‘move towards’ implementation of such an approach.
In recent years, the EU has also strengthened its commitment to the promotion and protection of ESC
rights in other policy statements. For example, paragraph 6 of the 2017 Council Conclusions on EU Priorities
at UN Human Rights Fora explicitly recognises the ‘human rights dimension in areas such as health,
education, food security, housing, water and sanitation, decent work, the development and increased
coverage of social protection floors, and closing the gender gap’ 28. In relation to external relations policy
more broadly, in line with the 2030 Agenda for Sustainable Development, the new European Consensus
on Development recognises the role of ESC rights in achieving sustainable development and places a
particular emphasis on the right to education and the right to health 29. Likewise, while falling short of an
explicit recognition of economic, social and cultural rights, the 2016 Global Strategy on Foreign and
Security Policy specifies the need to invest in ‘state and societal resilience’ by addressing the ‘most acute
cases of’, among other things, economic and societal ‘fragility’ as one of five ‘Priorities for Global Action’ 30.
Moreover, the Strategy also acknowledges the SDGs and the objective of systematically mainstreaming
human rights.
With regard to EU policy on thematic priorities including in particular gender equality, in language
reflective of Objective 14 in the current Action Plan on Human Rights and Democracy, the 2016-2020
Gender Action Plan identifies the promotion of social and economic rights and empowerment of girls and
women as one of three thematic priorities for the period of the Action Plan. Similarly, in relation to action
in the area of the rights of the child, the updated Guidelines on the Promotion and Protection of the Rights
of the Child propose a ‘systems strengthening’ approach coupled with an ongoing emphasis on the child’s
right to development and the need to promote ratification and implementation of ILO Convention No 182
on the worst forms of child labour and ILO Convention No 138 on the minimum age for admission to
employment. At a practical level, the development of the Rights Based Approach Tool-Box by the
Commission in 2014, coupled with ongoing investment in training relevant staff in its use, also represents

Council of the European Union (2017), Council Conclusions on EU Priorities at UN Human Rights Fora in 2017, 5689/17,2017,
http://data.consilium.europa.eu/doc/document/ST-5689-2017-INIT/en/pdf, last accessed on 28 November 2017.
29
Council of the European Union and the representatives of the governments of the Member States meeting within the Council,
the European Parliament and the Commission (2017), Joint Statement: The New European Consensus on Development, OJEU
2017/C 210/01, 2017, http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2017:210:FULL&from=EN, last accessed on 28
November 2017.
30
High Representative of the Union for Foreign Affairs and Security Policy / Vice-President of the Commission (2016), Shared Vision,
Common Action: A Stronger Europe – A Global Strategy for the European Union’s Foreign and Security Policy, 2016, p. 9,
http://eeas.europa.eu/archives/docs/top_stories/pdf/eugs_review_web.pdf, last accessed on 28 November 2017. See also Council
conclusions on the Global Strategy for the European Union’s Foreign and Security Policy, 13202/16, 2016.
28
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an effort to ensure that the principles expressed in these key policy statements can be operationalised,
including in the area of ESC rights 31.
However, while the EU ambition to promote and protect ESC rights now features clearly in EU external
relations policy statements, it is not given the same prominence as civil and political rights and there is no
clear delineation of EU priorities in this regard. For example, Objectives 11, 12 and 13 of the 2015-19 Action
Plan on Human Rights and Democracy clearly identify freedom of expression, freedom of religion and
combatting torture and the death penalty as EU priorities in relation to the promotion and protection of
civil and political rights but no such clear statement of priorities is made in relation to ESC rights. Rather,
the EU commits to promotion of ESC rights in general and incorporates a focus on ESC rights into its
activities in relation to the areas of gender equality, children’s rights and the rights of persons with
disabilities.
This same observation was also made of the 2012 Strategic Framework and related Action Plan in existing
academic research carried out by the EU FRAME project in 2014 and it can be extended to other areas of
EU policy32. For example, none of the existing EU Human Rights Guidelines specifically address individual
ESC rights. By comparison, specific guidelines have been developed on numerous civil and political rights,
including the death penalty, torture, freedom of expression and freedom of religion 33. Likewise, aside from
the right to education, ESC rights were mentioned only in general and primarily in connection with
statements on the rights of women and children in each of the 2014, 2015 and 2016 Council Conclusions
on EU Priorities at the UN Human Rights Fora34. As mentioned above, while the role of human rights in a
range of areas such as health, education and gender equality is explicitly recognised in paragraph 6 of the
2017 Council conclusions on EU Priorities at UN Human Rights Fora, there is no clear indication of planned
EU action in this regard and it is not possible to decipher agreed EU priority concerns from the list of areas
provided 35.
The prioritisation of civil and political rights over ESC rights in EU external action is also evident in the 2016
template and guidance provided by the European Union External Action Service (hereafter ‘EEAS‘) to EU
Delegations for preparation of multiannual Human Rights and Democracy Country Strategies 36. Section II
of the template sets out six suggested headings under which Delegations are to provide a ‘political analysis
and assessment of the human rights situation on the ground’ in the country concerned. Heading 3 of the
template on ‘Civil and Political Rights’ calls for analysis of the following priority issues: freedom of
association, freedom of expression, freedom of religion and belief, women’s rights, and the rights of the
child. The accompanying ‘Further Guidance’ document provides almost six pages of instruction setting out
31
Council of the European Union (2014), Commission Staff Working Document, Toolbox: A Rights-Based Approach, Encompassing
All
Human
Rights
for
EU
Development
Cooperation,
SWD(2014)
152
final,
2014,
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209489%202014%20INIT, last accessed on 28 November 2017.
32
G. Baranowska, et al, EU human rights engagement in UN bodies, Work Package No 5 – Deliverable No 5.1, FRAME Reports, 2014,
p. 82, DOI: https://doi.org/20.500.11825/103, last accessed on 28 November 2017.
33
The full list of EU Human Rights guidelines – 13 have been adopted so far – is available at
https://eeas.europa.eu/headquarters/headquarters-homepage_en/6987/EU%20Human%20rights%20guidelines, last accessed
on 28 November 2017.
34
Council of the European Union (2014), Council Conclusions on EU Priorities at UN Human Rights Fora in 2014, Foreign Affairs
Council meeting, 2014, http://www2.consilium.europa.eu/media/28985/140958.pdf, last accessed on 28 November 2017; Council
of the European Union (2015), Council Conclusions on EU Priorities at UN Human Rights Fora in 2015, Press Release 5927/15, 2015,
http://data.consilium.europa.eu/doc/document/ST-5927-2015-INIT/en/pdf, last accessed on 28 November 2017; Council of the
European Union (2016), Council Conclusions on EU Priorities at UN Human Rights Fora in 2016, Press Release 56/16, 2016,
http://www.consilium.europa.eu/en/press/press-releases/2016/02/15/fac-un-human-rights-fora/pdf, last accessed on 28
November 2017.
35
Council of the European Union, Council Conclusions on EU Priorities at UN Human Rights Fora in 2017, 5689/17, op. cit.
36
‘Template: Human Rights and Country Strategy – Revision 2016’; ‘Human Rights and Democracy Country Strategies Annex:
Further Guidance for the Assessment of Thematic Issues’. These templates and guidelines were shared with the experts by the
EEAS for the purpose of conducting research for this paper and are not publically available.
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the questions that should be addressed with regard to each priority including labour rights, the right to
health and the right to education in relation to the analysis of both women’s rights and the rights of the
child. A further nine priorities largely related to civil and political rights are also set out under Heading 5
‘Rule of Law’ with guidance on how to approach this analysis being provided over an additional six pages37.
By comparison, aside from a mention of labour rights under Heading 4 ‘Economic, Social and Cultural
Rights’ there is no clear delineation of ESC priorities and the practical guidance offered on how to approach
the analysis under this Heading is limited to half a page. Thus, while analysis of ESC rights undeniably forms
part of the overall Country Analysis, it is not intended as the major part and the EU has yet to develop a
methodology that can provide practical guidance to EU Delegations in carrying it out as is the case in
relation to civil and political rights.

3.2

Assessing implementation

In 2017, the EU concluded its first Mid-Term Review of the progress made in implementing the 2015-2019
Action Plan 38. As stated above, with respect to action 17 (‘Fostering a comprehensive agenda to promote
ESC rights’), the Action Plan emphasised the need for an increased focus on ESC rights in EU policies and
the mainstreaming of ESC rights in all development instruments and activities39. However, the 2017 MidTerm Review only offers limited evidence of significant achievements or progress in this regard with only
four brief examples being provided as follows:

•

The adoption of the Communication ‘Towards an EU strategy for international cultural relations'.

•

The financing of capacity-building activities to support partner governments in implementing ILO
Conventions, improving national labour rights enforcement systems, national systems of social
protection, and developing more refined statistical methods, indicators and research in the area of
social protection.

•

The Global Public Goods and Challenges (GPGC) programme of the Development Cooperation
Instrument (hereafter ‘DCI’) which has provided support to partner countries in order inter alia to deal
with child labour and forced labour.

•

The role played by the EU in global initiatives such as the Global Partnership for Universal Social
Protection and the Social Protection Inter-agency Cooperation Board (SPIAC-B).

This positive assessment is echoed by the Council conclusions on the Mid-Term Review which state that
the EU ‘has also increased its focus on efforts to advance economic, social and cultural rights’ 40 without
specifying what this entailed or how it was achieved.
In addition to the concrete examples listed under action 17, the Mid-Term Review refers to ESC rights in
the context of the EU’s actions in the area of business and human rights (Action 18 in the 2015-19 Action

The following nine priorities are set out under the Rule of Law heading: functioning of the justice system, torture, the death
penalty security sector reform, international humanitarian law, International Criminal Court (ICC) accountability, children and
armed conflict, transitional justice, and counter terrorism.
38
European Commission and High Representative of the Union for Foreign Affairs and Security Policy (2017), Joint Staff Working
Document, EU Action Plan on Human Rights and Democracy (2015-2019): Mid-Term Review June 2017, SWD(2017) 254 final,2017,
http://data.consilium.europa.eu/doc/document/ST-11138-2017-INIT/en/pdf, last accessed on 28 November 2017.
39
For further analysis and references on the concept of ‘mainstreaming’ human rights and how it has been implemented in the
context of EU’s external action, see J. Wouters et al, A Comparative Study of EU and US Approaches to Human Rights in External
Relations, op. cit., p. 11.
40
Council of the European Union (2017), Council Conclusions on the Mid-Term Review of the Action Plan on Human Rights and
Democracy, 12815/17, para 7, https://www.consilium.europa.eu/media/21512/st12815en17-cc.pdf last accessed on 28 November
2017.
37
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Plan) where the EU is said to have carried out a number of sector-specific activities to improve inter alia
environmental and labour conditions and human rights 41. ESC rights are also mentioned in relation to trade
and investment policy (Action 25), with the mid-term noting, for instance, that ‘human and labour rights
considerations have been consistently integrated in autonomous preferences, in EU export controls policy
and in EU bilateral free trade agreements’ 42. The EU is also said to have ‘played a determinant role in the
adoption of a resolution and a programme of action on decent work in global supply chains’ at the ILO 43.
The EU’s interventions at the ILO are also highlighted with the Mid-Term Review emphasising the fact for
instance that the EU ‘speaks up with a single voice at the International Labour Conference and ILO
Governing Body against violations of core labour standards and to support rights at work’ and has also
raised ‘cases of murders, threats and discrimination of trade union leaders’ at the ILO 44. The EU’s
contribution to the shaping of international labour norms is also emphasised: for instance, the EU is
presented as actively contributing to the elaboration of ‘a standard setting on employment and decent
work for peace, security and disaster resilience’ and having made ‘a key input to the elaboration of Guiding
principles on the access of refugees and other forcibly displaced persons to the labour market’ 45.
In its concluding section, the Mid-Term Review offers a positive assessment of good progress when it
comes to the implementation of the EU Action Plan since 2015, noting in particular that the EU ‘has worked
to ensure the effective interplay between policies, tools and financing instruments [emphasis in bold
in original] in promoting and protecting human rights’ 46. One additional example of effective
mainstreaming is given to support this claim: human rights policy tools such as dialogues 47 would have
been increasingly ‘linked to relevant provisions in ILO Fundamental Conventions within Generalised
System of Preferences (GSP+) and Free Trade and Investment Agreements, specifically on labour
rights‘ 48. The Mid-Term Review does accept however that ‘an improved and more systematic monitoring
of actions will need to be performed periodically’ 49, and that the Action Plan ‘could be most effective if
fewer actions and commitments were prioritised more selectively’ 50.
By contrast to the internal Mid-Term Review of the EU Action Plan, the external evaluation of the EU External
Financing Instruments (EFI) was extremely comprehensive and accompanied by sufficient data to enable
one to assess for instance the effectiveness, impact and sustainability of these multiple EU instruments 51.
See e.g. Council of the European Union (2017), Council Conclusions on Sustainable Garment Value Chains, 9381/17,
http://www.consilium.europa.eu/media/24008/garment-value-chains-st09381en17.pdf , last accessed on 28 November 2017.
42
Joint Staff Working Document, Mid-Term Review, op. cit., p. 17.
43
Ibid., p. 12.
44
The ILO is referred to more than a dozen time in the Mid-Term Review.
45
Joint Staff Working Document, Mid-Term Review, op. cit., p. 16.
46
Ibid., p. 21.
47
In 1995, the EU committed to the inclusion of a standard human rights clause in all cooperation and association agreements
concluded henceforth. The clause is comprised of two elements. First, it incorporates respect for democratic principles, the rule of
law, and human rights as an essential element of the agreement. Second, it incorporates a non-execution clause, allowing for
consultation and ultimately the suspension or termination of an agreement where violation of an essential element represents a
material breach of its terms. Consultations under the clause have been initiated frequently, particularly under the Cotonou
Agreement with African, Caribbean and Pacific, always on grounds of violations of CP rights. Use of the clause has led to suspension
on only a handful of occasions, again only on grounds of violations of CP rights. See: L. Bartels, Human Rights Conditionality in the
EU’s International Agreements (OUP, 2005). The use of the tool of bilateral human rights dialogue has grown rapidly since the 1990s
despite concerns over its effectiveness. The current EU Guidelines on Human Rights Dialogues with Third Countries includes a brief
discussion of the issues that may be covered therein. The Guidelines allow for the determination of the issues to be covered by
each dialogue on a country-by-country basis. However, it is remarkable that no mention is made of ESC rights as among the list of
issues ‘that should be included on the agenda for every dialogue’.
48
Ibid., p. 21.
49
Ibid., p. 22.
50
Ibid.
51
One of the new features of the 2015-19 Action Plan was the commitment to organise a Mid-Term Review in 2017, which will
coincide with the Mid-Term Review of the EU’s external financing instruments in order to make any required adjustments and
ensure greater coherence between EU policies and financial assistance. More information and final evaluation reports are available
41
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Another point of contrast is that independent evaluations of all the relevant instruments were
commissioned to assist the Commission in this task and a public consultation was organised from 7
February to 3 May 2017. Out of the many EFIs, the EIDHR may be briefly discussed here as while it is not
intended to focus on ESC rights, it is explicitly mentioned in the EU Action Plan. Indeed, it is supposed to
be relied upon to implement some aspects of the 2015-19 Action Plan 52, with the external evaluation of
the EIDHR stressing that ‘the EIDHR remains congruent with and delivers on all relevant objectives and
priorities in the current Action Plan’ 53.
With respect to ESC rights, the external evaluation report emphasises that the EIDHR aims to promote them
via the EIDHR’s second ‘specific objective’ (‘Support to other priorities of the Union in the field of human
rights‘). It also positively notes that in its current version, the EIDHR, on the basis of a more exhaustive
definition of the human rights priorities to be supported, has enabled ‘a more concrete focus on vulnerable
groups and ESCR’ notwithstanding a continuing primary focus on civil and political rights. The report also
offers interesting expenditure data in the area of ESC rights, understood in this context as any EU support
to access to social services (including health, education, justice); cultural rights, environment and land
rights; and labour rights (including modern form of slavery and human trafficking). The report’s key
conclusions regarding ESC rights are that the 2007-13 EIDHR had very little focus on ESC rights and that
the amount expended or committed to ESC rights has increased under the current Multiannual Indicative
Programme (MIP 2014-2017) compared to the period of the previous MIP (2011-13) but this increase has
not been across the board as shown by the graph below outlining expenditure and commitments to ESC
rights in the periods 2011-13 and 2014-1754:

EIDHR expenditure and commitments to ESC rights for the periods 2011-13 and 2014-17

Source: External Evaluation of the EIDHR (2014-Mid 2017)

at https://ec.europa.eu/europeaid/public-consultation-external-financing-instruments-european-union_en, last accessed on 28
November 2017.
52
The EIDHR Regulation (Regulation No 235/2014) makes specific references to the first EU Action Plan on Human Rights and
Democracy adopted by the Council on 25 June 2012, see recitals 7 and 8 as well as the Annex on the specific objectives and
priorities of the EIDHR.
53
European Commission (2017), External Evaluation of the European Instrument for Democracy and Human Rights (2014 - mid
2017), Volume 1 – Main Report, p. 19, https://ec.europa.eu/europeaid/sites/devco/files/eidhr-evaluation-final-report-exec
sum_en.pdf, last accessed on 28 November 2017.
54
Ibid., p. 26.
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Existing academic research, in particular that produced by the FRAME project, has also offered the same
conclusion in relation to EU funded external action on ESC rights more generally. Recommendation No 32
of the FRAME Project entitled ‘Strengthen ESC Rights in EU External Actions’ concludes that EU action on
ESC rights ‘is markedly uneven’ 55 and that ‘despite the welcome upgrade of ESC rights in the 2015 Action
Plan on Human Rights and Democratisation, concrete implementation by the EU of its commitment to ESC
rights has yet to be observed’ 56.
This situation is likely to remain largely unchanged as long as the reluctance of some Member States to
accept that ESC rights are fundamental rights persists. For instance, to give a single but characteristic
example, when the EU Charter of Fundamental Rights was being drafted, the former Irish Attorney-General
and European Commissioner David Byrne was highly critical of the inclusion in the Charter of issues which
he believed could not be described as fundamental rights ‘by any lawyer who understands the term’ 57.
Similarly, according to the French representative to the body in charge of drafting the Charter, his
suggestion to include a set of social rights was initially opposed by the German, Spanish and, in particular,
British representatives who had a more restrictive vision of the notion of justiciability and fought hard not
to give the name of ‘right’ to what French lawyers commonly call ‘droits-créances’, hence the use of the
term ‘principle’ in the Charter as a solution of compromise 58.
Unlike in the area of the death penalty, for example, where the EU represents a powerful and united force
in favour of abolition, the absence of a common understanding of ESC rights at Member State level coupled
with the fact that many Member States do not have an exemplary record in this area themselves imposes
significant constraints on effective EU action, has often silenced the EU and rendered definition of an
ambitious agenda to promote and protect ESC as an explicit objective of EU external policy difficult if not
impossible 59.
With regard to development cooperation in particular, these challenges are made more acute by the
emphasis currently being placed on ‘delegated cooperation’ at EU level. Delegated cooperation places the
EU as a co-financing donor of actions in third countries managed by Member State agencies. It has seen
the EU become the major source of funding for a number of such agencies including, for example, Agence
Française de Developpement which – according to serving officials consulted for this report – now receives
more than 50 % of its operating budget from EU sources. The extent to which delegated cooperation is
currently being pursued as an implementation modality, particularly in crisis situations, is also revealed by
the fact that some 50 % plus of the EU Emergency Trust Fund for Africa is reportedly managed by EU
Member State agencies, representing over €1.7 billion of the total resources made available to the Fund
since its establishment in 2015, with almost €2.7 billion of this total amount being contributed by the EU.
Although project identification remains in the hands of the EU institutions under delegated cooperation,
implementation is the responsibility of Member State agencies. With strong guidance from the EU it is

FRAME project, How to better foster Human Rights among EU Policies, FRAME Final Recommendations, op cit. p. 59.
Ibid.
57
Quoted in G. Jones and A. Evans-Pritchard, ‘Irish commissioner says basic rights charter is badly drafted’, The Daily Telegraph, 6
September 2003.
58
G. Braibant, La Charte des droits fondamentaux de l'Union européenne : témoignages et commentaires, Paris, Seuil, 2001, p. 46.
Unsatisfied, the British Government subsequently pushed for additional amendments to dilute the potential scope of the Charter
once it becomes legally binding with the Charter’s 'principles' to be 'judicially cognisable only' in the interpretation of the EU acts
implementing them and in the eventual ruling on their legality.
59
See J. Wouters and K. Meuwissen, ‘The European Union at the UN Human Rights Council: Multilateral Human Rights Protection
Coming of Age?’, European journal of Human Rights, No 2, 2014, pp. 135-146; J. Wouters and M. Hermez, ‘EU Guidelines on Human
Rights as a Foreign Policy Instrument: An Assessment‘, in S. Poli (ed), Protecting Human Rights in the European Union’s External
Relations, Centre for the Law of EU External Relations, CLEER Papers 2016/5, 2016, p. 79.
55
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therefore possible that delegated cooperation could positively influence practice in Member State
agencies that do not currently apply a rights-based- approach (RBA) to development. However, as the EU
institutions themselves are still in the early stages of rolling out RBA as standard in all development
cooperation, there is also a risk that the involvement of Member State agencies may dilute this effort,
particularly where, as stated above, some of the agencies in question may not necessarily have a strong
RBA tradition or where their understanding of what constitutes best practice with regard to RBA differs
from that now being promoted by the EU. In this regard it should be noted that according to the 2014 RBA
Toolbox developed by the EU, at that time just six EU Member State agencies systematically applied a RBA
to development including Austria, Denmark, Finland, Germany, Sweden and Spain. 60
The European Commission began to consider applying a RBA to development in 2012, some nine years
after the United Nations adopted the Common Understanding on HRBA. The EU’s RBA Toolbox was
developed in 2014 and sets out the core concepts of RBA and describes how to apply RBA to EU funded
development cooperation. According to the 2017 EIDHR midterm evaluation, implementation of the RBA
was ‘slow’, leading to a decision in 2015 to award a service contract under the EIDHR to increase compliance
with RBA through the provision of training and technical assistance for EU Delegations and thematic units
over a 24-month period from December 2015. Interviewees consulted for this study reported that by
October 2017, relevant staff in approximately 40 of the EU’s 140+ Delegations worldwide had received
training and that training had also been offered at headquarters in Brussels.

4

Case-studies

Given the commitment of the EU and its Member States to respecting ESC rights, and the manner in which
the EU has evolved away from its origins as a market-integration mechanism and embraced a wider
outlook directed towards advancing values such as ‘democracy, the rule of law and the universality and
indivisibility of human rights’ (Art. 21 TEU), it is logical that the EU should seek to (i) positively promote
respect for ESC rights beyond its borders and (ii) ensure that such rights are not negatively impacted by
any of its external policies. As discussed in the previous part, the EU has thus issued a range of policy
commitments to promote and protect ESC rights through external action. These initiatives mirror attempts
to also promote and protect ESC rights within the EU’s internal functioning, as represented by the
abovementioned adoption of the EPSR.
Specifically with reference to development cooperation, it should also be noted that, as discussed in the
previous chapter, while the EU is still in the relatively early stages of rolling out training to ensure the
systematic application of a RBA to development, this approach has the potential to transform the role of
ESC rights in EU development cooperation by shifting the focus of programming from assessing and
meeting the needs of target populations to enhancing the capacity of duty bearers to fulfil their obligations
and empowering rights holders to claim their rights 61.
However, as also discussed in the previous part, giving effective protection to these rights can be a
challenging task. There exist certain pre-existing structural factors that pose challenges to the effective
implementation of EU strategies to promote and protect ESC within the sphere of its external action. For
example, ESC rights commitments are often extensive, multi-faceted and many-layered. As a consequence,
they pose complex challenges for policy-makers - not least because the scope and substance of ESC rights
is not always clear. Furthermore, as discussed in the previous chapter, good intentions and abstract policy
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final,p
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http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209489%202014%20INIT , last accessed on 27 November 2017.
61
Further consideration of the potentially transformative role of RBA is beyond the scope of this study. For further information and
resources designed to assist practitioners see the UN Practitioners’ Portal on Human rights Based Approaches to Programming,
available at http://hrbaportal.org/, last accessed on 15 January 2018.
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commitments do not always translate into substantive outcomes. Different actors within the EU
institutions, including the governments of Member States, often have different views as to the status of
these rights and what they entail in practice. Furthermore, other policy considerations can obscure the
requirements of ESC rights, especially in situations where the latter are not identified as priority areas of
concern.
These structural challenges involved in giving effect to the EU’s ESC rights commitments within its field of
external action, and the need for the further development of practical implementation tools to translate
those commitments into reality, can be illustrated by reference to three specific ESC rights – namely the
right to fair and just working conditions, the right to an adequate standard of living and the right to
education.
All three rights feature in the text of the UDHR, all three are protected by ICESCR and the ESC, and all three
are also covered by the provisions of the EU Charter. They also reflect different aspects of ESC rights – with
the right to fair and just working conditions being conventionally classified as an ‘economic’ right, the right
to an adequate standard of living being a ‘social’ right, and the right to education being a ‘cultural’ right 62.
As such, they provide a useful lens through which to examine how the EU can provide further and better
protection for ESC rights through its external action.
This section will also include specific recommendations to the EU in relation to each of the three ESC rights
under examination. General recommendations arising out of our general literature review and the three
case-studies below will subsequently be offered in Section 5.

4.1

An economic right: the right to just and favourable conditions of
work
‘Believing that experience has fully demonstrated the truth of the statement in the Constitution of the
International Labour Organisation that lasting peace can be established only if it is based on social
justice, the Conference affirms that: (a) all human beings, irrespective of race, creed or sex, have the
right to pursue both their material well-being and their spiritual development in conditions of freedom
and dignity, of economic security and equal opportunity’ 63.

Brief legal overview
The right of every worker to enjoy just and favourable conditions of work is a core ESC right, whose
importance has been affirmed by a variety of different human rights instruments. Article 23 UDHR thus
includes the right to ‘just and favourable conditions of work’ among its list of fundamental workers’ rights,
linking its enjoyment to a number of other such rights such as freedom from discrimination, the right to
form and join trade unions, and the more general right to work and engage freely in one’s chosen
profession. The provisions of Article 7 ICESCR delineate the scope of this right with more precision:
The States Parties to the present Covenant recognize the right of everyone to the enjoyment of just and
favourable conditions of work which ensure, in particular:
(a) Remuneration which provides all workers, as a minimum, with:
(i) Fair wages and equal remuneration for work of equal value without distinction of any kind, in
particular women being guaranteed conditions of work not inferior to those enjoyed by men, with
equal pay for equal work;

The right to education may also be classified as an economic or a social right if not as an economic, social and cultural right
simultaneously depending on the feature(s) of the right to education one may focus on or the context against which it is being
assessed. With respect to the EU legal framework, the right to education is to be found in Title II ‘Freedoms’ of the EU Charter of
Fundamental Rights. For the purposes of the present study, the right to education is treated as a cultural right notwithstanding its
multifaceted nature that the present authors recognise.
63
Declaration concerning the Aims and Purposes of the International Labour Organisation, adopted at the 26th session of the ILO,
Philadelphia, 10 May 1944 (The ‘Declaration of Philadelphia'), II.
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(ii) A decent living for themselves and their families in accordance with the provisions of the present
Covenant;
(b) Safe and healthy working conditions;
(c) Equal opportunity for everyone to be promoted in his employment to an appropriate higher level,
subject to no considerations other than those of seniority and competence;
(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well as
remuneration for public holidays.

Article 7 ICESCR thus specifies that the ‘just and favourable conditions of work’ covered by its provisions
include (i) fair and equal remuneration that guarantees a ‘decent living’ for workers and their families; (ii)
‘safe and healthy working conditions’, (iii) ‘equal opportunity’ in employment, and (iv) reasonable working
times and holiday entitlement. An assortment of ILO conventions and recommendations contain similar
provisions 64. Articles 2-4 of the ESC, taken together with Articles 20 and 26 (right to dignity at work) of the
revised ESC of 1996, set out binding obligations which cover the same terrain.
The fundamental character of this right is therefore well established. In its General Comment No 23, the UN
Committee on Economic, Social and Cultural Rights has described it as a ‘right of everyone, without
distinction of any kind. [It] applies to all workers in all settings, regardless of gender, as well as young and
older workers, workers with disabilities, workers in the informal sector, migrant workers, workers from
ethnic and other minorities, domestic workers, self-employed workers, agricultural workers, refugee
workers and unpaid workers […] without discrimination’ 65.
Turning to the material scope of this right, the UN Committee further notes that Article 7 ICESCR ‘identifies
a non-exhaustive list of fundamental elements to guarantee just and favourable conditions of work’, which
by logical extension can extend to cover other factors such as the ‘prohibition of forced labour and social
and economic exploitation of children and young persons; freedom from violence and harassment,
including sexual harassment; and paid maternity, paternity and parental leave’ 66. It also indicates that the
right to just and favourable conditions of work ‘imposes three levels of obligations’ on state parties:
First, State parties have an obligation to respect the right by refraining from interfering directly or
indirectly with its enjoyment […] The obligation to protect requires States parties to take measures to
ensure that third parties, such as private sector employers and enterprises, do not interfere with the
enjoyment of the right to just and favourable conditions of work and comply with their obligations […]
[while] the obligation to fulfil requires States parties to adopt the measures necessary to ensure the full
realization of the right to just and favourable conditions of work. This includes introducing measures to
facilitate, promote and provide that right, including through collective bargaining and social dialogue.

The European Committee on Social Rights has similarly interpreted the provisions of the ESC as setting out
certain minimum obligations with which all state parties should comply, which includes the requirement

See e.g. the Hours of Work (Industry) Convention, 1919 (No 1); Weekly Rest (Industry) Convention, 1921 (No 14); Protection of
Wages Convention, 1949 (No 95); Equal Remuneration Convention, 1951 (No 100); Discrimination (Employment and Occupation)
Convention, 1958 (No 111); Minimum Wage Fixing Convention, 1970 (No 131); Holidays with Pay Convention (Revised), 1970 (No
132); Occupational Safety and Health Convention, 1981 (No 155); Protocol of 2002 to the Occupational Safety and Health
Convention, 1981; Workers with Family Responsibilities Convention, 1981 (No 156); Part-Time Work Convention, 1994 (No 175);
Maternity Protection Convention, 2000 (No 183); and Domestic Workers Convention, 2011 (No 189).
65
UN Committee on Economic, Social and Cultural Rights, General Comment No 23 (2016) on the right to just and favourable
conditions of work (article 7 of the International Covenant on Economic, Social and Cultural Rights), 27 April 2016, E/C.12/GC/23,
[5].
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to fix adequate minimum wages, to fix a sufficient minimum period of paid holiday leave, and to take
positive steps to eliminate health risks to workers67.
Matters falling within the material scope of this right remain primarily within the competence of EU
Member States. However, certain important aspects of the EU’s internal legislative competence do extend
into this territory, especially in relation to combating discrimination under Articles 19 and 157 TFEU and
the protection of worker health and safety under Article 153 of the Treaty on the Functioning of the
European Union (hereafter ʹTFEUʹ). EU legislation such as the ‘Framework Equality Directive’ 68 and the
‘Working Time Directive’ 69 thus helps to give effect to the right to just and fair conditions of work within
the EU. Furthermore, Article 31 (ʹFair and just working conditions ʹ) of the EU Charter protects this right 70:
1. Every worker has the right to working conditions which respect his or her health, safety and dignity.
2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods
and to an annual period of paid leave.

As with other ‘solidarity’ rights protected in the EU Charter, this right is justiciable as a ‘principle’ or
‘objective norm’ of EU law: EU institutions and Member States implementing EU law must respect this right
in giving effect to other elements of the EU legal order 71. EU action in both the internal and external sphere
should therefore conform to the requirements of Article 31. However, what exactly this requires remains
uncertain for now. In the absence of the jurisprudence of the Court of Justice of the European Union
(hereafter ‘CJEU‘), the views of the UN Committee and the ECSR provide authoritative guidance as to the
material scope and content of the right – but, given the multifaceted and wide-ranging ambit of the right,
its exact requirements remain open to some debate. The position is also complicated by the differences
that exist at national level as to how certain aspects of the right, such as minimum wage requirements,
should be protected – even though considerable consensus exists across the EU as to how the general
contours of the right should be secured.

EU external actions with regard to the right to just and favourable conditions of
work
The EU is committed to respecting and promoting ESC rights in its external action, as reflected by its
undertaking in Objective 17 of the previously analysed EU Action Plan on Human Rights and Democracy
2015-2019. This commitment extends to cover the right to just and favourable conditions of work, as
recognised by specific elements of the text of Objective 17 of the Action Plan – which makes particular
reference to the need to (i) strengthen capacity building ‘to ensure that all relevant EU and Member State
staff are informed of the international treaties related to economic, social and cultural rights, in particular
those related to fundamental principles and rights at work (ILO fundamental conventions)’, and (ii) to
‘[st]ep up efforts to protect Human Rights Defenders including social partners, who are working to uphold

67
See e.g. European Committee of Social Rights, Conclusions XX-2, Articles 2-4 (2013); Conclusions 2013, Articles 2-4 (2013);
Collective Complaint 30/2005, Maragopoulous Foundation for Human Rights (MFHR) v Greece, Decision on the Merits of 6 February
2007.
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occupation, O.J. L 303, 02/12/2000, 16-22.
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organisation of working time, O.J. L 299, 18/11/2003, 9-19.
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For further analysis, see Alan Bogg, ‘Article 31’ in S. Peers et al, The EU Charter of Fundamental Rights. A Commentary (Hart, 2014).
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economic, social and cultural rights, with a particular focus on human rights defenders working on labour
rights, land-related human rights issues, and indigenous peoples’ 72.
The Action Plan thus implicitly recognises the importance of the right to just and favourable conditions of
work, while explicitly affirming the need for awareness of the wider framework of labour rights standards
and to protect rights defenders working in this field. 73 However, aside from these specific references, the
right to just and favourable conditions of work is bundled together with other ESC rights: while certain civil
and political rights such as freedom of expression are singled out for special focus within the Action Plan,
ESC rights are in general treated as a single, undifferentiated category.
Other EU initiatives have similarly acknowledged the EU’s general obligations in respect of ESC rights,
without focusing upon specific rights such as the right to just and fair conditions of work. Thus, for example,
Principle 16 of the Joint Declaration on the New European Consensus for Development affirms the EU’s
commitment to respect ESC rights – but no specific reference is made anywhere in the document to the
right to just and favourable conditions of work 74. This risks obscuring the different points of focus of the
different ESC rights, the multifaceted nature of the specific right to just and favourable conditions of work,
and its particular importance in securing the dignity of workers.
This concern about the lack of focus on the protection of specific ESC rights in the EU’s external action
policies is reflected in the FRAME final recommendations, which express reservations about the lack of
concrete implementation of ESC rights within the EU’s external action and call for ‘targeted, strong
initiatives’ to be taken in respect of specific ESC rights ‘in which the EU Member States share a similar stance
and for which the Union can show existing achievements’ 75. Such a specific focus on just and favourable
conditions of work in the EU’s external activities may be particularly desirable, especially given the existing
protection afforded to this right by EU internal measures in the fields of non-discrimination and health and
safety. This is an area where the EU’s internal activities could be mirrored by external action, which has the
potential to enhance the legitimacy and credibility of EU initiatives in this regard.
The EU has already taken certain specific steps to promote respect for certain core labour standards which
protect specific and relatively limited aspects of the wider right to just and favourable conditions of work.
For example, the European Commission in its Mid-Term Review of the Action Plan on Human Rights and
Democracy gives several examples of EU external action initiatives that aim to promote compliance with
basic labour standards as part of the aspiration to give effect to ESC rights in line with Objective 17 of that
Plan. As previously noted in Section 3 of this study, these include (i) the financing of capacity-building
activities to support partner governments in implementing ILO Conventions and to improve national
labour rights enforcement systems, and (ii) the Global Public Goods and Challenges programme of the DCI
which has provided support to partner countries in order inter alia to deal with child labour and forced
labour 76. Furthermore, in relation to Objective 18 of the Plan, relating to promoting business compliance
with human rights standards, the Commission notes that the EU has carried a number of sector-specific
activities to improve inter alia environmental and labour conditions and human rights.
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Other objectives also relevant, including Objective 14 ('gender equality'), Objective 16 ('non-discrimination'), Objective 18
('business and human rights') and Objective 27 on 'Pursuing a Rights Based Approach to Development’.
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The Commission also notes that the EU has played an important role within the ILO structures in helping
to frame new labour rights standards and in speaking up against violations of core labour standards and
the harassment of trade union leaders. Furthermore, initiatives to promote respect for labour rights
standards via the use of human rights policy tools like civil society dialogue forums have been incorporated
to some extent into EU accession and neighbourhood policy programmes. Conditions relating to the
protection and promotion of core ILO labour standards may also be found in a number of EU unilateral
instruments aimed at non-EU states. One may refer in this context to the Generalised System of Preferences
(GSP), a system of preferential trading arrangements developed in the 1970s through which the EU extends
preferential access to its markets to developing countries by offering unilateral and non-reciprocal trade
preferences. 77 Since 1995, the GSP has included a negative conditionality clause, which has developed over
time. According to the regulation currently in force, all GSP countries have to comply with the principles
laid down in core human rights and labour rights conventions listed in an annex to the regulation, and
preferences can be withdrawn in case of 'serious and systematic violations' of the principles enshrined in
the respective conventions. Positive conditionality was first introduced in 2002 and more comprehensively
incorporated into the GSP in 2005 by means of the special incentive scheme GSP+ 78. In a nutshell, the GSP+
scheme provides benefits in the form of duty free access to EU markets for imported goods from countries
with ‘poorly diversified’ economies that are ‘therefore dependent and vulnerable’ and that ratify and
implement the main international conventions relating to human rights, labour rights, environmental
protection and good governance 79. Moving beyond the EU’s use of different types of autonomous trade
regimes, provisions which aim to promote compliance with labour rights are increasingly also inserted in
bilateral free trade agreements (FTAs) as part of the Trade and Sustainable Development (TSD) chapters of
FTAs 80. The TSD chapters usually require the parties to the agreement to respect and implement the core
ILO labour standards, to maintain existing levels of legal protection of workers’ rights; and to establish
institutional mechanisms for both state-to-state and civil society dialogue on labour rights and sustainable
development 81.
These initiatives appear to have ‘incentivised beneficiary countries to adhere to fundamental labour and
human rights’ and to facilitate greater social development and civil society engagement with labour rights
issues 82. However, criticism has also been expressed about a perceived lack of sustained engagement on
the part of both the European Commission and the relevant non-EU state governments. Harrison et al have
suggested that the labour rights dimension of these programmes has been primarily focused on
procedure, and progress in this regard has not been ‘stimulated in any systematic fashion by EU-funded

See e.g. B. Brandtner and A. Rosas, ‘Trade preferences and human rights’, in P. Alston (ed), The EU and Human Rights, Oxford
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projects’ 83. They also suggest that labour rights provisions have been lacking in specific detail and are often
‘ill-suited to dealing with the complexity of labour issues’ at stake in the relevant states in question.
Concern has also been expressed about the underdeveloped nature of the monitoring mechanisms used
to assess progress on improving working conditions, and the existence of considerable uncertainty as to
whether labour rights conditionality ‘bites’ on issues which are not directly related to trade 84.
Existing EU labour rights initiatives may therefore not be fulfilling their potential 85. Indeed, the European
Commission accepts in its Mid-Term Review of the EU Action Plan that ‘an improved and more systematic
monitoring of [ESC rights-related] actions will need to be performed periodically’ 86. This may best be
achieved by the adoption of a more specific and focused approach to the promotion of respect for core
ESC rights such as the right to just and favourable conditions of work, which would also engage with wider
aspects of this right and not just confine itself to promoting compliance with a limited number of basic
labour standards.
As advocated by the International Trade Union Confederation (ITUC), such an approach could make
‘decent work a strategic objective’ of EU trade, accession and development policies, enhance dialogue with
civil society and the social partners, and give greater precision, priority, prominence and weight to core
labour rights 87. In so doing, such a focused approach could build upon the measures undertaken by the EU
to protect just and fair working conditions within the EU, including those initiatives forming part of the
recent development of the EPSR. It would also build on the current EU initiatives undertaken in the external
action sphere to promote compliance with this fundamental human right, by upgrading the status and
significance of labour rights provisions included in trade and development agreements and encouraging
EU institutions to take more active steps to ensure trade and development partners comply with core ILO
standards and with the wider scope of the right to just and favourable conditions of work more generally.

Specific recommendations
Drawing upon this analysis of the achievements and limitations of existing EU initiatives directed towards
promoting the right to just and favourable conditions of work in the sphere of external action, and taking
into account the above-mentioned structural challenges to be overcome in giving effect to ESC rights more
generally, it is possible to identify additional specific measures that could be taken to enhance EU
promotion of this core ESC:

•

Respect for the right to just and favourable conditions of work should be made a strategic objective of
EU trade, accession and development policies, reflecting the measures undertaken by the EU to give
greater protection to this right internally within the EU via the EPSR 88.

•

Such a specific and focused approach directed towards enhancing dignity at work should draw upon
established international and European human rights standards in this regard, including the relevant

J. Harrison, M. Barbu, L. Campling et al, op. cit, p.24. See also S. Kahn-Nisser, Channels of Influence: The EU and Delta Convergence
of Core Labour Standards in the Eastern Neighbourhood, The European Journal of Development Research, 2017, Volume 29, Issue
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provisions of ICESCR, core ILO conventions, the ESC and the EU Charter. It should also be linked to the
sustainable development agenda, and the EU’s development strategy more generally 89.

•

Labour rights conditionality in trade, accession and development agreements should be further
developed, and made more concrete 90, while the scope of such conditionality, the circumstances in
which associated sanctions and/or withdrawal provisions can be triggered, and the monitoring
mechanisms used to assess progress in giving effect to labour right standards, should be extended and
made more detailed 91.

•

Similarly, the EU should aim to make a greater use of ex ante and ex post facto human rights impact
assessments in the context of the operation of the GSP and associated initiatives in particular, along
with consultation with civil society and the social partners 92.

•

The importance of the ‘do no harm’ principle should also be more strongly emphasised so as to avoid
‘unintended negative impacts of development activities contributing to human rights violations’ 93.

•

Labour rights conditionality, when it comes to core labour rights, should also be more specific and
tailored to the particular political, social and economic conditions of the specific state in question 94.
Clearer guidance from EU institutions as to what should constitute a breach of labour rights standards
would also be beneficial, especially if established international human rights standards were used as
benchmarks in this regard 95.

•

Consideration should also be given to extending the use of conditionality measures, along with other
policy tools such as political dialogue or the range of initiatives associated with the 2030 Agenda for
Sustainable Development, to encompass wider elements of the general right to just and favourable
conditions of work, such as fair wages, safe and healthy working conditions, rest and leisure time, which
at present do not feature prominently in EU initiatives in this field.

•

In general, the EU should make more sustained and effective use of the range of policy tools available
to it in the areas of trade and development to secure further and better respect for the right to just and
favourable conditions of work – and also give consideration to how such external action initiatives
might complement any ‘internal’ measures being taken to ensure that EU employers and businesses
more generally also engage with the requirements of this right.

K. Cote, ‘European Union Trade Sustainability Impact Assessments: Developing Coherence between Trade Agreements and
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4.2

A social right: the right to an adequate standard of living
‘No one can fully […] enjoy any right that is fully protected by society if he or she lacks the essentials for
a reasonably healthy and active life’ 96.

Brief legal overview
The right of all persons to an adequate standard of living is another core ESC right, respect for which is an
essential requirement for the maintenance of human dignity. Article 25(1) UDHR affirms this right and
defines its scope as extending to include access to food, housing and social protection:
Everyone has the right to a standard of living adequate for the health and well-being of himself and of
his family, including food, clothing, housing and medical care and necessary social services, and the
right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control.

Article 11 ICESCR provides a more detailed definition of the material scope of this right. It also specifies that
international co-operation is required to give effect to this right, in particular to secure freedom from
hunger:
1. The States Parties to the present Covenant recognize the right of everyone to an adequate standard
of living for himself and his family, including adequate food, clothing and housing, and to the
continuous improvement of living conditions. The States Parties will take appropriate steps to ensure
the realization of this right, recognizing to this effect the essential importance of international co
operation based on free consent.
2. The States Parties to the present Covenant, recognizing the fundamental right of everyone to be free
from hunger, shall take, individually and through international co-operation, the measures, including
specific programmes, which are needed:
(a) To improve methods of production, conservation and distribution of food by making full use of
technical and scientific knowledge, by disseminating knowledge of the principles of nutrition and by
developing or reforming agrarian systems in such a way as to achieve the most efficient development
and utilization of natural resources;
(b) Taking into account the problems of both food-importing and food-exporting countries, to ensure
an equitable distribution of world food supplies in relation to need.

The scope of this right is very extensive: an adequate standard of living is defined as including ‘adequate
food, clothing and housing’. Furthermore, state parties are required to take steps to ensure the ‘continuous
improvement of living conditions’, in tandem with their obligations to co-operate in taking steps to
eliminate hunger. These obligations overlap with others arising under closely related provisions of ICESCR,
such as the right to social security as protected by Article 9: in this respect, Article 11 could be said to set
out a baseline standard of living that state parties are required to treat as a goal of their activity while also
giving effect to a number of concrete steps as required both by Article 11 itself and other, closely inter
related elements of ICESCR.
The CESCR has provided some interpretative guidance as to the nature of these specific obligations arising
under Article 11, via a number of general comments focusing on particular aspects of the right to an
adequate standard of living. Thus, in its General Comment No 12 on the Right to Food, the Committee has
affirmed that ‘the right to adequate food is indivisibly linked to the inherent dignity of the human person
and […] [requires] the adoption of appropriate economic, environmental and social policies, at both the
national and international levels, oriented to the eradication of poverty and the fulfilment of all human
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rights for all’ 97. This entails that access to food must be adequate and sustainable, with the CESCR noting
the crucial importance of international co-operation in securing this98. Similarly, in its General Comment
No 4 in 1991 on the right to housing, the Committee clarified that certain aspects of the right had to be
taking into account in determining whether particular forms of shelter could be deemed to constitute
‘adequate housing’. These include factors such as accessibility, affordability, habitability and sufficient
security of tenure to guarantee legal protection against forced eviction, harassment and other threats 99.
The Committee also emphasised the importance of the principle of non-discrimination in this regard, along
with the link between this right and human dignity. Similar general comments have been produced which
try to define the scope of the obligations imposed both by other aspects of Article 11 and other ICESCR
rights more generally 100.
The European Social Charter has no directly equivalent provision to Article 11 ICESCR. However, various
provisions of the ESC protect different aspects of this overarching right to an adequate standard of living,
including Article 12 (’right to social security’); Article 13 (’right to social and medical assistance’); Article 14
(’right to benefit from social welfare services’); Article 16 (’right of the family to social, legal and economic
protection’); Article 30 of the revised ESC (’right to protection against poverty and social exclusion’); and
Article 31 again of the revised Charter (’right to housing’). The CESR through its conclusions in respect of
national reports and decisions in collective complaints has again clarified what respect for these provisions
of the ESC entails. Thus, for example, it has clarified that the right to social assistance as set out in Article
13 ESC requires that all persons in need should receive ‘the resources needed to live a decent life and meet
basic needs in an adequate manner’ 101. It also requires that such social assistance should last for an
adequate duration, be available as of right to a person in need, and be sufficient to satisfy basic needs, with
the Committee assessing this latter criterion on the basis that the minimum level of assistance offered by
a state to an individual should not be less than the ‘risk-of-poverty threshold value’, usually defined as 40 %
of median equivalised income 102.
The right to an adequate standard of living is also recognised by the EU Charter of Fundamental Rights,
with Article 34(3) providing that:
In order to combat social exclusion and poverty, the Union recognises and respects the right to social
and housing assistance so as to ensure a decent existence for all those who lack sufficient resources, in
accordance with the rules laid down by Community law and national laws and practices.

This is a narrower right than Article 11 ICESCR, or indeed its equivalent provisions in the ESC, as its scope is
confined to ‘social and housing assistance’ rather than extending across all resources necessary to enjoy
an adequate standard of living 103. It is also framed by reference to the rules laid down by EU and national
laws and practices - which by implication may limit its scope in relation to EU external action, which is an
area of EU activity that is not regulated in detail by specific rules. Furthermore, as with the other social
rights contained in Title IV (‘Solidarity’) of the EU Charter, Article 34(3) sets out a ‘principle’ rather than
generating subjective individual entitlements as such. However, when Article 34(4) is read together with
the guarantee of human dignity set out in Article 1 of the EU Charter, it is arguable that EU external action
should be regarded as subject to a general obligation to respect the fundamental entitlement of all persons
to enjoy an adequate standard of living that is compatible with human dignity.

CESCR, General Comment No 12 on the Right to Food (Art. 11 (1) of the Covenant), E/C.12/1999/5, 12 May 1999.
Ibid., [38]- [39].
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General Comment No 7 on the Right to Adequate Housing (Art. 11 (1) of the Covenant): Forced evictions, E/1998/22, annex IV.
100
See e.g. General Comment No 15 on the Right to Water (Art. 11 and 12 of the Covenant), E/C.12/2002/11, 20 January 2003;
General Comment No 12 on the Right to Social Security (Art. 9 of the Covenant), E/C.12/GC/19, 4 February 2008.
101
ECSR, Conclusions XIII-4, Statement of Interpretation on Article 13§1, pp. 54-57.
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Collective Complaint No 48/2008, European Roma Rights Centre (ERRC) v. Bulgaria, Decision on the merits of 18 February 2009.
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For further analysis, see R. White, ‘Article 34’ in S. Peers et al, The EU Charter of Fundamental Rights. A Commentary, op. cit.
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This does not mean that the EU is required to guarantee that the basic needs of every person in the world
are satisfied. Such an obligation cannot be read into Article 11 ICESCR, let alone the much more
circumscribed provisions of the EU Charter. However, in line with the provisions of Article 11 ICESCR
relating to international co-operation, the EU together with its Member States could be viewed as subject
to an overarching obligation to work together with other states to secure a ‘continuous improvement of
living standards’.

EU external action with regard to the right to an adequate standard of living
EU trade and development policy, and in particular the latter, is intimately bound up with the right to an
adequate standard of living. External action strategies and funding instruments such as the Agenda for
Change, the New Consensus on Development, the EU Neighbourhood Policy, the Development
Cooperation Instrument (DCI), the European Development Fund (EDF) and so forth can all be
conceptualised as initiatives for international co-operation designed to secure the ‘continuous
improvement’ of global living standards.
In particular, the EU can be said to engage directly with this right through its participation in specific forms
of transnational co-operation designed to secure a base of minimum living standards for all persons, such
as the Global Partnership for Universal Social Protection and the Social Protection Inter-Agency
Cooperation Board (SPIAC-B). Indeed, the EU’s participation in these initiatives is singled out in the
Commission’s official Mid-Term Review of the EU Action Plan on Human Rights and Democracy (2015
2019) as examples of an increased focus on ESC rights within EU external action policies in line with
Objective 17 of the 2015-19 Action Plan, along with the financing of capacity-building activities to support
partner governments in improving national systems of social protection 104.
Other examples of EU initiatives could also be cited in this regard, including the implementation of the
Food Security Policy Framework since 2010; participation in UN multilateral frameworks such as the 2030
Agenda for Sustainable Development, the Addis Ababa Action Agenda and the Paris Agreement on
Climate Change; and engagement with the New Urban Agenda that emerged out of the 3th UN
Conference on Housing and Sustainable Urban Development (HABITAT III, 17 – 20 October 2016, Quito).
In line with Objective 17 of the EU Action Plan, all of these initiatives are supposed to be underpinned by a
rights-based approach that incorporates respect for ESC rights in line with the EU’s commitment to the
concept of the indivisibility of rights 105. However, as is the case with other elements of the EU’s external
action that impact on ESC rights, there appears to be little specific focus on the requirements of particular
rights as defined in international human rights law. In particular, there appears to be little EU policy
engagement with the particular requirements of the right to an adequate standard of living – or with the
authoritative interpretation given to this right and related standards by bodies such as CESCR.
Civil society organisations have highlighted this lack of focus on ESC rights in the context of EU
development policy. For example, Caritas has called for the ‘right to food’, a specific element of the wider
right to an adequate standard of living, to be mainstreamed within EU food security policy – and for
associated standards, such as the Food Agricultural Organization (FAO) Voluntary Guidelines to Support
the Progressive Realization of the Right to Adequate Food in the Context of National Food Security, to
become key reference points for the ongoing development of EU policy in this context 106. One should note

See Section 3 above.
See e.g. Council of the European Union (2016), Council Conclusions – HABITAT III: The European Union and its Member States’
objectives and priorities for the 3rd UN Conference on Housing and Sustainable Urban Development, 8824/16, 2016, [4],
http://data.consilium.europa.eu/doc/document/ST-8824-2016-INIT/en/pdf, last accessed on 28 November 2017.
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in this context that the right to food is explicitly integrated in the EU policy framework for food security 107.
The FAO Voluntary Guidelines also place considerable emphasis on the need for food security policies to
be structured around the requirements of Article 11 ICESCR, for civil society to be involved in their
development, and for legal mechanisms to be established to ensure vulnerable groups have a way of
challenging a failure to give progressive realisation to the ‘right to food’ 108. The European Parliament (EP)
has similarly emphasised the need for a human rights-based approach to food security and sustainable
agriculture policy more generally 109. Similar arguments have been made in relation to the right to water by
a report prepared for the European Parliament by Inga Winkler in 2015 110.
More recent academic commentary has also expressed concern about the mismatch between the EU’s
professed commitment to the ‘right to food’ within its development policy and the lack of any equivalent
commitment in relation to its internal activities. The argument is made that the lack of an ‘internal’
commitment to ESCR hampers the development of rights-friendly external policies, especially when it
comes to the functioning of the Common Agriculture Policy and the regulation of corporate activity 111.

Specific recommendations
Again, by drawing upon this analysis of existing EU initiatives directed towards promoting the right to an
adequate standard of living in its external activities and taking into account the background structural
challenges to giving effect to ESC rights in general, certain additional measures can be identified which
could enhance EU promotion of this core ESC:

•

Steps should be taken to mainstream the different elements of the right to an adequate standard of
living – the ‘right to food/water’ ‘right to housing/shelter’ and the ‘right to social protection’ – within
the various facets of EU external action.

•

The EU institutions in developing external action policies should engage more closely with the
authoritative interpretation given to ESC rights standards by expert bodies such as the UN Committee
on Economic, Social and Cultural Rights and the European Committee on Social Rights (ESC).

accessed on 28 November 2017. Concord Europe has made similar arguments: Monitoring a moving target: Assessment of the
implementation plan of the EU Food Security Policy Framework, Concord Briefing Paper, 2017, https://concordeurope.org/wp
content/uploads/2017/01/Assessment-of-the-implementation-plan-of-the-EU-Food-Security-Policy
Framework.pdf?c1e422&1fdb40&1fdb40, last accessed on 28 November 2017.
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•

There also needs to be more sustained engagement with relevant standards generated by UN bodies,
such as the FAO Voluntary Guidelines to Support the Progressive Realization of the Right to Adequate
Food in the Context of National Food Security.

•

Lastly, measures need to be taken to ensure that a mismatch does not exist between EU internal and
external action and their respective impact upon ESC rights.

4.3

A cultural right: the right to education
‘Education is a human right with immense power to transform. On its foundation rest the cornerstones
of freedom, democracy and sustainable human development’ 112.

Brief legal overview
As previously noted, from its origins as a primarily economics focused supranational body the EU has
evolved and expanded its outlook to a point where it is now under a Treaty obligation to seek ‘to advance
in the wider world, in particular democracy, the rule of law and the universality and indivisibility of human
rights’ (Article 21 TEU). In this context, it would appear uncontroversial to present the right to education as
a human right indivisible from other human rights and therefore something the EU should undoubtedly
seek to positively promote beyond its borders while also making sure it is not negatively impacted by any
of its external policies.
The effective external promotion of the right to education is however no easy task considering the nature
and range of education rights which the ‘right to education’ may be said to encompass. Furthermore, while
the Preamble to the TFEU mentions the contracting parties’ commitment to ‘promote the development of
the highest possible level of knowledge for their peoples through a wide access to education and through
its continuous updating‘, education does not come within the sphere of the EU’s internal legislative powers
but remains primarily the competence of the EU Member States 113. This means that legally enshrined
education rights within the EU are predominantly to be found within Member States’ domestic legislative
and constitutional frameworks as well as within their application of relevant jurisprudence of the European
Court of Human Rights (hereafter ‘ECHR‘) 114. That said, mainly through its competence to combat
discrimination, the EU has adopted legislation which directly impacts the area of education. One may
mention in this respect the ‘Race Directive’ 115 or the Directive relating to the education of children of
migrant workers 116. Last but not least, the Lisbon Treaty gave legal effect to the EU Charter of Fundamental
Rights whose Article 14 provides:

UNICEF, The State of the World’s Children 1999, foreword by Kofi A. Annan, https://www.unicef.org/sowc99/sowc99a.pdf, last
accessed on 28 November 2017.
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education but must fully respect ‘the responsibility of the Member States for the content of teaching and the organisation of
education systems and their cultural and linguistic diversity’ and cannot adopt measures to harmonise national laws and
regulations. In a worth reading report produced by the UK Government, it is noted that while ‘the fundamental balance of
competence between Member States and the EU has not changed’ in the areas of education, vocational training and youth, ‘there
has been some blurring of the boundaries’: HM Government, Review of the Balance of Competences between the United Kingdom
and the European Union – Education, Vocational Training and Youth, December 2014.
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1. Everyone has the right to education and to have access to vocational and continuing training.
2. This right includes the possibility to receive free compulsory education.
3. The freedom to found educational establishments with due respect for democratic principles and
the right of parents to ensure the education and teaching of their children in conformity with their
religious, philosophical and pedagogical convictions shall be respected, in accordance with the
national laws governing the exercise of such freedom and right.

This provision suggests that the right to education should be broadly understood 117 and may be said to
cover several rights and principles whose justiciability may vary 118. Not unlike the fundamental values on
which the EU is based and a number of other fundamental rights, the precise meaning and scope of the
right to education is not specifically made clear in the EU Treaties. This is also not unprecedented as the
ECHR, for example, does not define education 119, but one may note that the essential features of the right
to education were articulated by the Committee on ESC Rights in its general comment No 13 adopted in
1999 120.
A quick review of the multiple international treaties guaranteeing the right to education confirms the
multi-faceted nature of the right to education and the broad spectrum of sub-rights and principles which
it covers. One may for instance refer to Article 26 of the UDHR which refers inter alia to:

•

the right to free education (at least in the elementary and fundamental stages);

•

the principle of compulsory elementary education;

•

the principle that technical and professional education shall be made generally available;

•

the principle that higher education shall be equally accessible to all on the basis of merit;

•

the principle that education shall be directed to the full development of the human personality and to
the strengthening of respect for human rights and fundamental freedoms.

Article 13 of the ICESCR further provides that public authorities should undertake to have respect for the
liberty of parents ‘to ensure the religious and moral education of their children in conformity with their
own convictions’. This is in line with what Article 2 of Protocol 1 of the ECHR requires: ‘In the exercise of any
functions which it assumes in relation to education and to teaching, the State shall respect the right of
parents to ensure such education and teaching in conformity with their own religions and philosophical
convictions’. One may also briefly mention the United Nations Convention on the Rights of the Child
(hereafter ‘CRC’), adopted by the United Nations General Assembly (hereafter ‘UNGA‘) in 1989, which
recognises inter alia the right of the child to education (Article 28), which includes the principle that higher
education should be ‘accessible to all on the basis of capacity by every appropriate means’.

For further analysis, see G. Gori, ‘Article 14’ in S. Peers et al, The EU Charter of Fundamental Rights. A Commentary (Hart, 2014).
One should also note that the recently ‘proclaimed’ European Pillar of Social Rights includes a provision on education, training
and life-long learning which provides that ‘Everyone has the right to quality and inclusive education, training and life-long learning
in order to maintain and acquire skills that enable them to participate fully in society and manage successfully transitions in the
labour market’. By focusing on quality and inclusiveness, this provision may arguably be said to go further than Article 14 EUCFR.
Equal opportunities regarding inter alia education, the right to continued education and the right to affordable early childhood
education are also mentioned in other provisions.
119
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EU external actions with regard to the right to education
Considering the multi-faceted nature of the right to education, the sensitive and potentially contentious
nature of some aspects of this right as well as the absence of any positive legislative competence conferred
on the EU in the area of education, it is unsurprising to see that the EU, as an external actor, has sought to
promote only specific aspects of the right to education and differently identify the aspects to be promoted
depending on the specific context faced. In other words, the EU has emphasised different aspects of the
right to education when seeking to promote this right at the national level, either in EU candidate countries
or non-EU countries, or at the supranational level.
However, as made clear by the Commission itself, ‘the areas of education, training, youth and culture are
primarily the competence of the Member States’, which means that from an internal point of view, the EU
primarily aims to promote convergence between national policies and the attainment of shared objectives
through an open method of coordination 121. ‘Education and training 2020’ (ET2020) is the name given to
the current EU framework for cooperation in the fields of education and training. In a nutshell, this
framework consists of a limited number of key common EU objectives to be addressed by 2020 (e.g.
promoting equity, social cohesion and active citizenship) which are connected to a number of benchmarks
(e.g. fewer than 15 % of 15-year-olds should be under-skilled in reading, mathematics and science) 122.
Despite education being primarily a national competence within the EU legal framework, EU candidate
countries are nonetheless asked to meet relevant EU acquis in this field 123. In practical terms, this primarily
means working towards achieving relevant benchmarks under the ET2020 strategy, designing policies
related to the EU common objectives in this field; allowing EU citizens to access education on the same
footing as nationals of the candidate country, in accordance with the acquis 124; and having the
administrative and financial framework as well as the necessary implementing capacity in place to ensure
sound management of all decentralised education, training and youth EU programmes 125.
The EU has also sought to promote some key features of the right to education beyond candidate countries
and to do so more effectively, it adopted in 2012 its first ever Strategic Framework on Human Rights and
Democracy alongside an Action Plan to implement this Strategic Framework 126. While the right to
education was not explicitly mentioned in the first edition of the Action Plan, the second edition of the EU
Action Plan, covering the period 2015-2019, does give more prominence to education: Action 7 mentions
the promotion of civic education in the context of the goal to further strengthen the capacity of CSOs to
hold governments accountable; Action 15(b) refers directly to the right to education in the context of the
goal to uphold children’s rights; Action 17(a), which aims to foster a comprehensive agenda to promote
ESC rights, refers to the need to ‘emphasize the clear recognition of the human rights dimension in areas
such as social policy, health, education, access to food and water, or standard of living’; and finally, Action

European Commission, Chapters of the acquis: https://ec.europa.eu/neighbourhood-enlargement/policy/conditions
membership/chapters-of-the-acquis_en, last accessed on 28 November 2017.
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19 which refers to the objective of supporting activities in the fight against hate speech via human rights
education targeting children and youth and reintegration programmes for children affected by armed
conflict.
Another transversal document, while not directly about the right to education, is worth mentioning: The
EU Guidelines for the Promotion and Protection of the Rights of the Child, a revised version of which was
adopted in 2017 127. Taking into account the first explicit Treaty provision dedicated to this issue 128, the EU
reaffirmed through these guidelines its commitment to protect and promote the rights of the child in its
external policy in line with relevant instruments of international law. The Guidelines were revised in 2017
to reflect developments in EU and international policy such as the EU Action Plan on Human Rights and
Democracy and in particular the 2030 Agenda for Sustainable Development. While acknowledging that all
the Sustainable Development Goals (SDGs) are relevant for children the Guidelines refer in particular to
targets that specifically address the rights of the child, in particular, SDG No 4 entitled ‘Quality education’.
The reference to the SDGs in the Guidelines offers a good example of the EU’s commitment to promote
human rights not only at country or regional levels but also at a global level. To put it briefly, the EU is
committed to the realisation of the 2030 Agenda for Sustainable Development, which includes a
commitment to help achieve a list of SDGs such as goal No 4 which aims to ‘ensure inclusive and equitable
quality education and promote lifelong learning opportunities for all’ 129. This goal is further detailed in a
list of more specific objectives such as ensuring that by 2030 ‘all girls and boys complete free, equitable
and quality primary and secondary education leading to relevant and effective learning outcomes’ (Goal
No 4.1) or ‘that all learners acquire the knowledge and skills needed to promote sustainable development,
including, among others, through education for sustainable development and sustainable lifestyles,
human rights, gender equality, promotion of a culture of peace and non-violence, global citizenship and
appreciation of cultural diversity and of culture’s contribution to sustainable development’ (Goal No 4.7).
The EU is claiming to be already implementing the 17 SDGs via its development policy and with respect to
Goal 4, to do so via its support for ‘pre-primary, primary, secondary, vocational and higher education in
over 40 partner countries, with a strong focus on systems strengthening to improve the planning, financing
and management of education’ 130. In this context, four strategic priorities are mentioned: (i) strengthening
inclusion and equity – leaving no one behind; (ii) education in fragile and crisis affected countries; (iii)
strengthening the quality of teaching and learning and (iv) strengthening young peoples’ skills and
employability. Looking beyond the EU’s contribution to the implementation of the 2030 Agenda for
Sustainable Development, one may also mention the financial support provided by the EU since 2008 to
the Global Partnership for Education, which focuses among other things on education in fragile and
conflict-affected countries 131.

Full text is available at: https://eeas.europa.eu/sites/eeas/files/eu_guidelines_rights_of_child_0.pdf, last accessed on 28
November 2017.
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See Article 13 TEU (in its relations with the wider world, the EU shall contribute inter alia to the protection of the rights of the
child).
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To end this brief overview of the EU’s external promotion of the right to education 132, one may finally note
the EU’s prioritisation of a ‘whole sector approach, from early childhood to higher education, including
non-formal education and technical and vocational training, shifting the focus from access to quality and
equity issues in education’ 133.

Specific recommendations
Following on from this analysis of existing EU initiatives relating to the right to education, it is once again
possible to identify additional measures that could be adopted to promote enjoyment of this right:

•

The EU should be wary of being too prescriptive in how it seeks to advance education rights in the
wider world as such rights can legitimately evolve in different ways in different contexts. It should
however continue to prioritise an outcome-based and a rights-based approach, that is, prioritise the
promotion, development and implementation of inclusive policies which encourage and facilitate the
expansion of quality education and lifelong educational opportunity for everyone, and which reflect a
human rights based approach, that is, ‘a conceptual framework for the process of human development
that is normatively based on international human rights standards and operationally directed to
promoting and protecting human rights’ 134.

•

The EU should aim to politically and financially support the gathering of objective, reliable and
comparable data as well as the development of measurement tools to monitor and ascertain effective
progress with respect to the targets connected with SDG No 4135 and the ‘establishment of a research
hub related to global education measurement issues’ 136 as well as possibly the publication of a
document bringing together all of the global, thematic, etc., indicators which have been developed
separately by multiple bodies. As noted in a recent EU report, only 35 % of the global indicators adopted
by the UN to follow up and review the SDGs and connected targets are ‘ready to use’, 26 % ‘are only
available for a limited number of countries worldwide’ and ‘for the remaining part a methodology still
has to be agreed’. 137 This EU report is in itself evidence of already significant progress on this front as it
represents the first edition of a future series of monitoring reports to be produced by Eurostat and
which aim to provide a quantitative overview of the EU towards the achievement of the SDGs. 138 With
respect to education, this report shows mixed progress in the following areas: basic education; tertiary
education and adult education 139.

One should note in passing that not all aid to education is automatically promoting the concept of the ‘right to education’.
European Commission, Education, page visited on 10 November 2017, https://ec.europa.eu/europeaid/sectors/human
development/education_en. For more details, see European Commission, Commission Staff Working Document: More and Better
Education in Developing Countries, SEC(2010)121 final, 2010.
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•

The EU should look into ways of better taking into account the information gathered by the Eurydice
Network on Education Systems and Policies in Europe 140 in the context of its external action, and see
whether there is a case for encouraging the establishment of a similar network in other regions and/or
on a worldwide basis so as facilitate evidence-based cooperation and the rapid identification of best
practices in the field of education by providing reliable information on education systems and policies
of as many countries as possible.

•

The EU should consider whether the Global Partnership for Education 141 may be a potentially fruitful
model for other ESC rights.

5

Taking forward the ESC agenda: transversal
recommendations

In the previous chapter, specific recommendations were made as to how the EU could take additional
measures to promote three specific ESC rights through its external action. However, bearing in mind (i) the
indivisible and interconnected nature of ESC and human rights more generally and (ii) the existence of the
structural factors identified in the previous chapter that pose challenges to EU promotion of ESC rights
across the board - including in particular the absence of agreement among EU Member States with regard
to the scope of the rights in questions and what should constitute EU priorities for external action on ESC
rights - it is clear that measures designed to promote specific rights will need to be complemented and
reinforced by the adoption of transversal measures to promote respect for ESC rights more generally.
First and foremost, the authors would recommend that work should commence on the development of a
new set of EU Guidelines on ESC rights. It is recommended that such an initiative should be underpinned
by an open dialogue with EU Member States, the purpose of which should be to agree EU priorities and
reach a common understanding of where and how the EU can have the greatest positive impact externally.
Specifically, the proposed guidelines should also address how and when the EU should use ‘negative’
measures to highlight violations of ESC rights – including, for example, use of the standard human rights
clause – as well as bilateral human rights diplomacy in the form of dialogue, demarches and declarations,
since any failure to use these tools to highlight violations of ESC rights alongside civil and political rights
(CP rights) will only serve to reinforce the perception that ESC rights are not an EU priority.
Further detail regarding the suggested purpose and content of the proposed Guidelines as well as
numerous other transversal recommendations are listed in bullet points below. Prior to proceeding to this
list however, the authors would like to emphasise their agreement with the conclusions offered by the
FRAME project in April 2017 regarding the place of ESC rights in external EU policy as follows: ‘EU external
policy is traditionally strong on the promotion and protection of civil and political rights as well as the
rights of certain vulnerable groups’ but its action on ESC rights ‘is markedly uneven’ and ‘concrete
implementation by the EU of its commitment to ESC rights has yet to be observed’ notwithstanding ‘the
welcome upgrade of ESC rights in the 2015 Action Plan on Human Rights and Democratisation’ 142.
We also welcome the following key recommendations regarding the external promotion of ESC rights
issued by the FRAME project: i) the adoption of a thematic initiative ‘in at least one of the fields of ESC rights
in which the EU Member States share a similar stance and for which the Union can show existing
achievements’, which could see, for instance, the EU and its Member States ‘tabling a joint resolution in the
The Eurydice Network was established in 1980 by the European Commission and Member States to support cooperation in the
field of education. It now covers the 38 countries participating in the Erasmus+ programme,
https://webgate.ec.europa.eu/fpfis/mwikis/eurydice/index.php/Main_Page, last accessed on 28 November 2017.
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area of ESC rights in the UN Human Rights Council or the UN General Assembly’; and ii) the inclusion of ESC
rights and the human rights impact of external policies in the thematic areas of work undertaken by the
European Union Agency for Fundamental Rights. In line with FRAME we would also draw attention to the
total absence of any reference to the EU Charter in either the 2015-19 Action Plan or the EU’s 2016 Global
Strategy, and suggest that this should be rectified in future versions since a ‘reference to the Charter –
where useful, complemented by pertinent universal and/or regional human rights instruments – would
help clarify the EU’s commitment’ 143. For the sake of its own credibility’s, we also support the suggestions
that the EU should encourage the EU Member States to ratify the collective complaints protocol to the ESC
and the optional protocol of the ICESCR 144.
The recommendations below draw upon the analysis developed in previous sections of this study
regarding the achievements and limitations of EU measures to promote ESC rights. They are transversal in
nature and complement those made previously in relation to each of the self-contained case-studies
included in this study and aim to help take forward the ESC agenda. They are addressed to the EU
institutions in general and in particular to the European Parliament with the view of encouraging them to
promote the proposed initiatives and monitor implementation within the framework of their respective
competences:

•

To bridge the current gap between rhetoric and reality, the EU should aim to give the same prominence
to ESC rights as civil and political rights and more clearly delineate EU priorities in this regard.

•

One way of achieving this would be to adopt EU Guidelines dedicated to ESC rights which ‘would
strengthen the EU’s credibility and underline its commitment to the indivisibility of human rights’ 145.
Although not legally binding, these Guidelines should include the following features:
a. These Guidelines should provide relevant information so as to help citizens and all relevant
stakeholders understand the meaning and scope of these rights, make them possibly more
visible, understandable and explicit 146 as well help understand how the EU seeks to protect and
promote them externally.
b. These Guidelines should also include an ‘operational section’ reflecting what has been done, for
instance, for the revised EU Guidelines for the Promotion and Protection of the Rights of the
Child and which distinguishes between actions that the EU itself should undertake and actions
that the EU encourage partner countries and relevant actors to undertake (e.g. national strategy
on ESC rights; collection of relevant data).
c. These Guidelines should be consistent with and build upon the existing Toolbox on the Rights
Based Approach to Development and should concretely explain how to implement the rightsbased approach advocated by EU institutions in the area of ESC rights following the adoption
in 2012 of the EU Strategic Framework on Human Rights and Democracy as well as explain how
and when to raise ESC through the so-called ‘system-strengthening approach’.
d. These Guidelines should then be used to ensure that ESC rights are given the same prominence
in the development of all EU Human Rights Country Strategies by providing all EU Delegations
with detailed guidance on EU priorities, suggested actions and instruments as is the case in
relation to priority concerns in the area of civil and political rights.
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•

Specific training on how to implement all EU human rights guidelines including the proposed
guidelines on ESC rights should be provided to all EU Delegations as part of the ongoing training
offered on the Rights Based Approach.

•

This training should be properly resourced, including the creation of a permanent staff, and extended
to all officials working in the area of external relations policy (not just those focusing on Development
Cooperation) as well as personnel in Member State agencies receiving funds from the EU through
delegated cooperation.

•

To enable the creation of effective ‘gatekeepers’, implementation of the RBA should be made part of
the job description for all Heads of Mission at EU Delegations as well as all Heads of Development
Cooperation.

•

The existing Guidelines on Human Rights Dialogue with Third Countries should be updated to include
violations of ESC rights pinpointed as EU priorities in the proposed ESC Guidelines as among those
issues that should be included on the agenda for every dialogue.

•

The EU should closely monitor the level of support being offered to HRDs working in the area of ESC
rights and ensure that it is reflective of the enhanced priority now being afforded to this issue in official
policy statements.

•

The importance of the ‘do no harm’ principle should not only be more strongly emphasised at the
implementation level but also at the law and policy making levels so as to avoid ‘unintended negative
impacts’ 147 on human rights not only when it comes to EU development instruments activities but more
generally when it comes to all external aspects of EU policies.

•

Member States should be called upon to report on progress in implementing the Action Plan as part of
any future Mid-Term or Final review since the Action Plan commits not only the EU institutions but also
EU Member States and since the Member States are key to effective implementation of external policy
in this area.

•

The EU should also consider developing and/or regrouping ESC benchmarks which are laid down in
several documents with the view of better linking the EU’s internal strategic objectives, priorities and
the benchmarks and indicators set out to measure progress made towards the different objectives,
with the relevant EU’s external objectives. For instance, EU Member States have agreed a number of
European benchmarks in the context of the EU ‘Education and Training 2020’ work programme which,
although they are not concrete targets for individual countries to achieve, aim to help monitor progress
and identify challenges as well as contribute to evidence-based policy making148.

•

The EU should consider the possible establishment of a scoreboard to report on the implementation
of the 2030 Agenda across all internal and external policies. This scoreboard could complement or build
up on the ‘social scoreboard’ which accompanies the recently proclaimed European Pillar of Social
Rights and which aims to ‘monitor the implementation of the Pillar by tracking trends and
performances across EU countries in 12 areas’ such as education, skills and lifelong learning 149. One
should note also in this respect the recent publication of the first edition of a future series of monitoring
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reports to be produced by Eurostat and which aim to provide a quantitative overview of the EU towards
the achievement of the SDGs. 150 The first report is based on the EU SDG indicator set, which covers ‘the
social, economic, environmental and institutional dimension of sustainability’ and comprises 100
indicators, which, although aligned with the UN list of global indicators, only ‘includes indicators
relevant to the EU’ so as ‘to allow SDGs to be monitored in the context of long-term EU policies’ 151. The
Council’s emphasis on the need for an implementation strategy encompassing ‘all relevant EU internal
and external policies’ 152 should similarly be welcome.

•

The EU should also consider initiating the possible establishment of an ESC forum in cooperation with
the UN and which could be modelled on the existing UN Forum on Business and Human Rights153.
Another possibly fruitful idea would be the setting up a sub-group focusing on ESC rights within the
framework of the multi-stakeholder platform which the EU has recently launched to help with the
delivery of the UN SDGs in the EU and the exchange of best practices in this area 154.

•

Finally, the structure of the EU Action Plan should be reviewed with the view of better outlining how
the EU intends to protect and promote categories of rights for the period 2020 onwards. The EU Action
Plan could for instance distinguish, similarly to the structure of the EU Charter of Human Rights,
between six categories: Dignity; Freedoms; Equality; Solidarity; Citizens’ Rights; Justice, and highlight
what it aims to do and achieve under each of these six headings.
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