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Protecting EU common values within the Member States

Executive summary
Article 2 of the Treaty on European Union (TEU) lays down the founding values of the European
Union, referring to 'human dignity, freedom, democracy, equality, the rule of law and respect for
human rights, including the rights of persons belonging to minorities'. The provision defines the
constitutional core of the European Union through a set of values that are shared by the Member
States. The EU's founding values are binding not only on the EU institutions, but also on the Member
States, as both candidate countries and Member States are required to comply with the EU's
founding values by virtue of the Treaties (Articles 7 and 49 TEU) and certain consequences are
attached to situations where such values are not observed (for example, the impossibility to accede
to the EU or the possibility of sanctions).
EU primary law provides for various mechanisms that can and have been used to monitor, prevent
breaches of, or enforce EU values within the Member States, namely, the two procedures provided
for under Article 7 TEU (preventive and sanctions), infringement procedures (Articles 258-259 of the
Treaty on the Functioning of the European Union − TFEU) and preliminary references (Article 267
TFEU). While the first mechanisms are to be used only in cases of systemic threats or breaches of EU
values and are characterised by the leading role assumed by the Council of the European Union
(Council, hereafter) and the European Council, the two other mechanisms can be described as
judicial tools with regard to which the European Court of Justice assumes a major role.
Although the Treaties already provide for a range of tools that can be deployed to protect EU values
within Member States, since 2007 the EU institutions have established a wide range of other
mechanisms to monitor and prevent breaches of EU values in Member States. Between 2012 and
2014, the EU institutions created three monitoring and preventive tools to that end. The
Commission launched its Justice Scoreboard in 2013, aimed at measuring the efficiency, quality and
independence of the Member States' justice systems, and feeding into the European Semester
process for economic governance. A year later, in 2014, the European Commission established its
rule of law framework, a preventive mechanism aimed at addressing threats to EU values before
Article 7 TEU procedures are launched, and finally the Council decided to set up its annual dialogues
on the rule of law.
However, these new mechanisms have not exhausted the discussion on the adequacy of the EU
toolbox to address Member States' deficiencies regarding EU values. In October 2016, Parliament
called on the Commission to establish an EU pact on democracy, the rule of law and fundamental
rights, to monitor compliance with those values in the Member States. Although the Commission
did not take up the proposal to start with, in 2019, it decided to take stock of experience gained from
applying the existing mechanisms to different Member States and launched a broad debate on how
to strengthen the EU mechanisms to address common values deficiencies in the Member States. As
a result, the Commission decided to establish a Rule of Law Review Cycle (2019), a monitoring tool
that has yet to bear fruit, with the European Commission issuing its first rule of law report in
September 2020. In a similar vein, as part of the 2021-2027 multiannual financial framework (MFF)
legislative package, the Commission put forward a proposal for a regulation establishing rule of law
conditionality, allowing EU institutions to withdraw or suspend EU funds for Member States with
systemic deficiencies in that regard. At the time of writing, the proposal is still being considered by
the co-legislators, although the introduction of rule of law conditionality was announced after the
European Council special meeting of 17-21 July 2020 at which a political agreement was reached on
the 2021-2027 MFF.
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Taking these elements into account, this study aims to analyse the existing and proposed
mechanisms for monitoring, prevention and enforcement of EU values within the Member States.
The focus will be on their scope of application, the main procedural features and their effectiveness
in addressing shortcomings in Member States as regards compliance with the common EU values
enshrined in Article 2 TEU.
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1. Introduction
Article 2 of the Treaty on European Union (TEU)
enshrines the common founding values of the Union,
referring to 'human dignity, freedom, democracy,
equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities'.
Not only does the provision define the Union's identity
through a set of values that comprise its constitutional
core, it also stresses the commonality of those values by
asserting that they are shared by the Member States. EU
founding values are also referred to in Articles 3(1) and
(5) TEU, where it is affirmed that their promotion inside
and outside the EU is one of the Union's objectives.
Article 21 TEU reiterates the EU's commitment to
advance those values in its external relations, stating
that the European Union's external action 'is to seek to advance in the wider world, inter alia, the
rule of law, the universality and indivisibility of human rights and respect for international law'. 1 The
EU is thus founded on common values that express a European constitutional consensus captured
by the Treaty makers, and that both the Union and its Member States undertake to uphold and
promote within and outside its territory.
Although framed as 'values', Article 2 TEU
standards are not deprived of normative EU values as shared values
(legally relevant) character. Some authors The European Court of Justice affirmed in Wightman
have questioned their enforceability and their (Judgment of 10 December 2018, Wightman and
others v Secretary of State for Exiting the European
binding nature as regards the Member States,
Union, Case C-621/18) that:
claiming that the provision itself does not
explicitly say that EU values bind Member 'As is apparent from Article 49 TEU, which provides the
States, that such a reading would not be easily possibility for any European State to apply to become
a member of the European Union, the European Union
reconcilable with some other provisions of the is composed of States which have freely and
Treaties (i.e. Article 51 of the Charter of voluntarily committed themselves to the common
Fundamental Rights of the EU, limiting the values referred to in Article 2 TEU, which respect those
scope of application of the Charter to the values and which undertake to promote them, EU law
Member States when they implement EU law) being based on the fundamental premise that each
Member State shares with all the other Member
and highlighting the difficulties attached to States, and recognises that those Member States share
the delimitation of the scope of each of those with it, those same values' (para. 63).
values. 2 However, other scholars have pointed
out that the values referred to in Article 2 TEU
are not to be considered merely desirable ideals or common ethical convictions, but rather legally
binding norms through which the European Union embraces the postulates of liberal-democratic

1

GC judgment of 22 November 2018, Thabet, T-274/16 and T-275/16, para. 93.

2

Eleonor Spaventa, The interpretation of Article 51 of the EU Charter of Fundamental Rights: the dilemma of stricter or
broader application of the Charter to national measures, European Parliament Policy Department C study, PE 559.930,
2016, p. 30.
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constitutionalism. 3 In this vein, it should be noted that the values of Article 2 TEU are included in the
operative part of the Treaties (and not only in the preamble) and they are referred to both in
Article 49 TEU, as regards candidate countries, and Article 7 TEU, as regards current Member
States. As both candidate countries and Member States are legally required to comply with EU's
founding values by virtue of the Treaties and certain consequences, including those of a legal
nature, are attached to situations where such values are not observed (e.g. impossibility to accede
to the EU or the possibility of sanctions), scholars have affirmed that those values bind, not only the
European Union and its institutions, but also the Member States, even beyond the areas of EU
competence. 4 The rationale behind is clear: if complying with EU values is a pre-condition for full
EU membership, respect for those values extends to any area, including those not covered by EU
competences.
The European Commission has interpreted those provisions
along the same lines. 5 The European Parliament has referred Normative character of EU values
to
the
Commission's
interpretation,
seemingly The Court of Justice affirmed in Celmer
acknowledging that Article 2 TEU values bind Member States (Judgment of 25 July 2018, Case
in all areas of activity. 6 Similarly, the ECJ has acknowledged C-216/18 PPU, Celmer) that:
the normative nature of EU values, affirming that those 'That premiss [that all EU Member States
values must be upheld in all areas of EU action, including in share Article 2 TEU values] implies and
the field of the common foreign and security policy (CFSP). 7 justifies the existence of mutual trust
As regards Members States, the ECJ has referred to those between the Member States that those
values will be recognised, and therefore
values in recent preliminary references and infringement that the EU law that implements them
procedures (See Annex, Table 1), pointing out that EU law is will be respected ...' (para. 35).
based on the fundamental premise that all Member States
share those values, recognise them and uphold the EU law
implementing them, a premise that justifies the existence of mutual trust between the Member
States. 8 Although the ECJ has not grounded any of its decisions exclusively in Article 2 TEU, it has
frequently made reference to that provision together with some other Treaties or EU secondary law
provisions, thus indicating that EU values can be concretised by referring to some other EU law
provisions (i.e. Article 19 TEU and Article 47 of the Charter of Fundamental Rights concretise the 'rule

3

See for instance D. Kochenov, 'The Acquis and Its Principles: the Enforcement of the "Law" Versus the Enforcement of
"Values" in the European Union' in A. Jakab and D. Kochenov (eds.), The Enforcement of EU Law and Values, OUP, 2017,
pp. 9-10; L. Fumagalli, 'Articolo 2' in A. Tizzano (ed.), Trattati dell’Unione Europea, Giuffrè, 2014, p. 13; A. von Bogdandy,
'Founding Principles' in A. von Bogdandy and J. Bast (eds.), Principles of European Constitutional Law, Hart, C.H. Beck
and Nomos, 2010, pp. 20-23.

4

Kochenov, 'The enforcement…'; Fumagalli, 'Articolo 2…'; von Bogdandy, 'Founding Principles…'; A. von Bogdandy,
'Common Principles for a Plurality of Orders: A Study on Public Authority in the European Legal Area', IJCL, Vol. 12(4),
2014, p. 997.

5

Commission communication on Article 7 TEU: Respect for and promotion of the values on which the Union is based,
COM(2003)0606 final, 15 October 2003, p. 5.

6

European Parliament resolution of 12 September 2018 on a proposal calling on the Council to determine, pursuant
to Article 7(1) of the Treaty on European Union, the existence of a clear risk of a serious breach by Hungary of the
values on which the Union is founded, P8_TA(2018)0340, para. C.

7

GC judgment of 27 September 2018, Abdelaziz Ezz, T-288/15, paras. 57-58.

8

See for instance ECJ Opinion 2/13, of 18 December 2014, EU accession to ECHR, paras. 167-168.
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of law' value, 9 Article 10 TEU concretises the value of 'democracy', 10 the provisions of the Charter
concretise the values of 'human dignity, 'freedom' and more generally 'human rights', 11 etc.).
Similarly, the ECJ has not derived from Article 2 TEU any obligations that would be imposed on
Member States in purely domestic areas, but has referred to that provision in cases where a certain
link with EU law could be established, either because the Member State was implementing EU law 12
or because the ECJ had to determine if the Member State ensured effective legal protection 'in the
fields covered by Union law' through the national judiciary, as required under Article 19 (1) TEU. 13
In addition to the legal nature of EU values, the exact means the European Union can use to
ensure those values are upheld and sanction non-compliance in Member States has also been
subject to debate. As the Treaties contain a specific provision (Article 7 TEU) authorising the EU to
respond to value deficiencies identified in a particular Member State, some academics have argued
that Article 7 TEU is the only enforcement mechanism for those values, thus excluding the
application of any other tool that could help achieve the same goal. 14 Such an understanding of
Article 2 TEU would entail that EU institutions would act ultra vires if they adopted a supervision
mechanism for EU values in Member States other than those already provided for under Article 7
TEU, 15 such as, most notably, the budgetary conditionality mechanism (see Section 5.4. below).
However, many academic commentators and EU institutions, including the ECJ, have adopted a
different interpretation of Articles 2 and 7 TEU and their mutual relationship. Highlighting that no
provision in the Treaties limits the enforcement of Article 2 TEU values to the specific procedures
provided for under Article 7 TEU and stressing that the EU treaties do not exclude Article 2 TEU from
the ECJ's jurisdiction or from the European Commission's competence to 'ensure the application of
the Treaties' (Article 17 (1) TEU), various academics maintain that Article 7 TEU cannot be considered
the only tool available for the EU to enforce respect for the founding values vis-à-vis the Member
States. 16 Article 7 TEU mechanisms are to be considered special procedures to deal with breaches
of EU values by Member States, but they do not pre-empt the use of other Treaty instruments to
ensure that Member States respect those values, i.e. infringement proceedings (Articles 258

9

See for instance ECJ (grand chamber) judgments: of 24 June 2019, Commission v Poland (retirement age of Supreme
Court judges), Case C-619/18; of 5 November 2019, Commission v Poland (retirement age of ordinary judges),
Case C-192/18; of 27 February 2018, Associação Sindical dos Juízes Portugueses (ASJP) v Tribunal de Contas,
Case C-64/16.

10

ECJ (grand chamber) judgment of 19 December 2019, Junqueras Vies, Case C-502/19, para. 63.

11

GC judgment of 22 November 2018, Thabet, T-274/16 and T-275/16; ECJ judgment of 21 December 2016, Tele2 Sverige,
Joined Cases-203/15 and C-698/15.

12

ECJ judgments: of 17 January 2019, Dzivev, Case C-310/16; of 25 July 2018, Celmer, Case C-216/18 PPU; of 25 July 2018,
ML, Case C-220/18 PPU.

13

Commission v Poland (retirement age of ordinary judges), paras. 101-104; ASJP, para. 29.

14

Spaventa, The interpretation…, p. 30. In a similar vein, see: Council of the European Union, Opinion of the Legal Service,
Commission's Communication on a new EU Framework to strengthen the Rule of Law: compatibility with the Treaties,
10296/14, 27 May 2014, para. 17. The Council's Legal Service adopted a similar position in relation to the proposal for
a Regulation of the European Parliament and of the Council on the protection of the Union's budget in case of
generalised deficiencies as regards the rule of law in the Member States, presented by the Commission in May 2018.
Although the complete text of the opinion was not published, an analysis can be found in: K. L. Scheppele, L. Pech
and R. D. Kelemen, Never Missing an Opportunity to Miss an Opportunity: The Council Legal Service Opinion on the
Commission's EU budget-related rule of law mechanism', Verfassungsblog, 12 November 2018. For details on the
proposal and controversies concerning its legal basis, see below, Section 5.4.

15

Council of the European Union, Opinion of the Legal Service, Commission's Communication..., para. 24.

16

Editorial comments, 'Safeguarding EU values in the Member States- Is something finally happening?', CMLR 52/2015,
pp. 621-622; Carlos Closa, Dimitry Kochenov and Joseph HH Weiler, 'Reinforcing Rule of Law Oversight in the European
Union', EUI WP, RSCAS 2014/25, pp. 7-13; Scheppele, Pech and Kelemen, 'Never missing…'.

3
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to 260 TFEU) or preliminary references (Article 267 TFEU). Furthermore, there is no lex generalis – lex
specialis relationship between Articles 258 to 260, and 267 TFEU, on one hand, and Article 7 TEU, on
the other, as they regulate fundamentally different types of procedure, namely direct 'legal routes
before' the ECJ as opposed to 'political' ones, as Advocate General Tanchev pointed out in his
opinion in the Polish Supreme Court judges case. 17 In addition, none of the abovementioned
provisions prevent EU institutions from creating new mechanisms strengthening oversight and
scrutiny of Member States' potential breaches of EU values.
On this basis, European Union institutions have created a wide array of mechanisms aiming to
monitor, prevent or enforce EU values within Member States in recent years and, as already
explained, the ECJ itself has referred directly to Article 2 TEU, together with other Treaty provisions,
in various cases (See Annex, Table 1), thus demonstrating different ways of operationalising and
enforcing EU values outside the procedures provided for under Article 7 TEU and reinforcing
the position of those who claim that those mechanisms are not the only ones EU institutions may
use to protect the founding values of the Union.
However, further questions arise relating to scope, i.e. the types of cases of non-compliance with
common values the EU institutions should respond to, and to procedure, i.e. the design of the
mechanisms the EU should use to prevent and/or sanction violations of those values. What types of
breaches of common values should be addressed by the EU institutions – only systemic and
persistent ones (within the meaning of Article 7 TEU) or also individual ones? Which procedures
should be used to address those breaches? When it comes to effectiveness, what type of response
to those breaches works best in terms of achieving its declared objectives – legal or political,
monitoring, or preventive or sanctions action − or should there always be a multi-faceted answer?
With those questions in mind, the present study aims to analyse current and envisaged EU
mechanisms to monitor, prevent and enforce common values as regards Member States (see Table 1
below for an initial overview). After a brief discussion of the content of the different values enshrined
in Article 2 TEU (Section 2), Section 3 focuses on already existing monitoring and preventive
mechanisms, whereas Section 4 pays attention to existing enforcement and sanctions mechanisms
for common values. The scope and the procedural aspects defining the mechanisms are analysed
together with their actual application as regards Member States and their outcomes. Lastly, Section
5 focuses on recent mechanisms or proposals envisaged to reinforce the existing EU tools to
monitor, prevent or impose sanctions on Member States suspected of departing from these EU
values.

17

4

Opinion of AG Tanchev in Case C-619/18, para 50.
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Table 1– EU mechanisms to monitor, prevent and enforce EU values within Member States
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Source: prepared by the authors.
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2. The European Union as a community of values
Any analysis of the various mechanisms established by
the European Union to monitor, prevent and enforce EU
values within the Member States must be preceded by
a discussion on the content of Article 2 TEU, the Treaty
provision laying down the founding values of the
European Union. Adopting the same wording as
Article I(2) of the Treaty establishing a Constitution
for Europe, the provision builds on previous attempts
to identify the constitutional core of the European
Union through a common set of values that applies
both to the European Union and to its Member States. 18
Article F(1) of the Treaty of Maastricht already
required the Member States to have a democratic
system of government, while recognising, at the same
time, that the European Union should respect their national identities. The Treaty of Amsterdam
went a step further incorporating a list of founding 'principles', common to the Member States, that
included 'liberty, democracy, respect for human rights and fundamental freedoms, and the rule of
law' (Article 6 (1) TEU). The Lisbon Treaty re-termed what were previously referred to as EU
founding principles as EU fundamental values and added to their list human dignity, equality and a
specific reference to the rights of persons belonging to minorities (Article 2 TEU). At the same time,
the explicit obligation of the EU to respect Member States 'national identities, inherent in their
fundamental structures, political and constitutional, inclusive of regional and local self-government'
was maintained (Article 4 (2) TEU).
The modification introduced by the Lisbon Treaty, transforming founding 'principles' into
'values', has prompted some discussion as regards the legal significance of such a change. Some
academics claim that the change in the terminology used by the Treaties should not be accorded
any normative content, and the 'values' mentioned in Article 2 TEU should be simply understood as
legally binding principles. 19 Although the use of the notion of 'value' in Article 2 TEU seems to be
deliberate and correspond to the use of the same notion in Article 7 TEU, suggesting that the
drafters of the treaties attached some legal consequences to that modification, it should be noted
that some other Treaty provisions refer to the same core elements as 'principles'. In this vein
and without aiming to be exhaustive, it should be pointed out that the Preamble to the TEU refers
to liberty, democracy, fundamental rights and the rule of law as principles; Article 6 TEU refers to
fundamental rights as principles of EU law; Article 9 TEU to the 'principle' of equality and Article 21
TEU to the 'principles' of democracy, the rule of law, the universality and indivisibility of human
rights and fundamental freedoms, respect for human dignity, equality and solidarity that should
guide the EU's external action. Similarly, the Preamble to the Charter of Fundamental Rights
characterises democracy and the rule of law as 'principles' while referring to human dignity,

18

See for instance Heads of State or Government of the European Community's nine Member States, Declaration on
Europe's Identity, on 14 December 1974, Bulletin of the European Communities No 12, 1973. For more details relating
to the history of this provision, see S. Mangiameli, 'Article 2. The homogeneity clause' in H.-J. Blanke and S. Mangiameli
(eds.), The Treaty on the European Union (TEU). A commentary, Springer, 2013, pp. 109-115.

19

L. Pech, '"A Union Founded on the Rule of Law": Meaning and Reality of the Rule of Law as a Constitutional Principle
of EU Law', ECLR, Vol. 6, 2010, p. 366; D. Kochenov, 'The Acquis and Its Principles: The Enforcement of the "Law" versus
the Enforcement of "Values" in the EU', in A. Jakab and D. Kochenov (eds.), The Enforcement of EU Law...., pp. 9-10.
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freedom, equality and solidarity as 'values'; Article 14 of the Charter refers to 'democratic principles';
Article 23 to the 'principle' of equality and Article 49 to the principle of legality and proportionality
of criminal offences and penalties. In addition, it should be pointed out that the ECJ has yet to
explain what are the possible legal differences between 'principles' and 'values' and refers to the
elements in Article 2 TEU characterising them sometimes as 'principles'20 and sometimes as
'values'. 21 Such a lack of consistency questions whether the treaty drafters, first, and the ECJ, now,
attach some legal significance to the rewording of principles into values introduced by the Lisbon
Treaty.
Table 2 − Main references to values/principles in the Treaties
Treaty of Maastricht

Treaty
Amsterdam

Article F TEU:

Article 6 TEU:

Article 2 TEU:

'1. The Union shall respect the
national identities of its
Member States,
whose
systems of government are
founded on the principles of
democracy.

'1. The Union is
founded on the
principles of liberty,
democracy, respect
for human rights
and fundamental
freedoms, and the
rule
of
law,
principles which are
common to the
Member States.

'The Union is founded on the values of respect for human
dignity, freedom, democracy, equality, the rule of law and
respect for human rights, including the rights of persons
belonging to minorities. These values are common to the
Member States in a society in which pluralism, nondiscrimination, tolerance, justice, solidarity and equality
between women and men prevail.'

2. The Union shall respect
fundamental rights, as
guaranteed by the European
Convention for the Protection
of Human Rights and
Fundamental
Freedoms
signed in Rome on 4
November 1950 and as they
result from the constitutional
traditions common to the
Member States, as general
principles of Community
law.'

of Treaty of Lisbon

(...) 3. The Union
shall respect the
national identities
of its Member
States.'

Article 4 TEU:
'(...) 2. The Union shall respect the equality of Member States
before the Treaties as well as their national identities,
inherent in their fundamental structures, political and
constitutional, inclusive of regional and local self-government.
It shall respect their essential State functions, including
ensuring the territorial integrity of the State, maintaining law
and order and safeguarding national security. In particular,
national security remains the sole responsibility of each
Member State.
3. Pursuant to the principle of sincere cooperation, the
Union and the Member States shall, in full mutual respect,
assist each other in carrying out tasks which flow from the
Treaties. (...)'.
(Similar to Articles I-2 and I-5 of the Treaty establishing a
Constitution for Europe)

In a similar vein, it should be pointed out that the understanding and legal consequences attached
to the concept of values and to that of principles is not an unproblematic issue. Some academics
define values as extra-legal concepts, aspirational ideals pertaining more to the moral or ethical

20

See for instance GC judgment of 26 November 2018, Schindler, T-458/17, para. 70, referring to the principle of
democracy: 'Regarding the allegations of infringement of the principle of democracy, which is set out, inter alia, in the
preamble to the EU Treaty, in Article 2 TEU and in the preamble to the [CFR], it cannot validly be argued that the action
should be found to be admissible on the basis that the contested decision was made in breach of the principle of
democracy'.

21

See for instance Junqueras Vies, para. 63, referring to the value of democracy: 'As regards the context, it should be
borne in mind, first, that Article 10(1) TEU provides that the functioning of the Union is to be founded on the principle
of representative democracy, which gives concrete form to the value of democracy referred to in Article 2 TEU'.
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world than to the legal one, whereas principles would be characterised by their normative nature. 22
Some others question such a clear difference, showing how both terms are sometimes used
interchangeably and, therefore, do not deprive values of all possible legal effects. 23 Although the
limited scope of the present study prevents us from engaging into an in-depth discussion on
differences between the two terms in law and from extracting definitive conclusions on whether the
founding elements in Article 2 TEU are to be considered principles or values and what legal
consequences should be attached to such characterisation, it is relevant to highlight again that the
ECJ considers those elements to be legally binding and has concretised their scope referring to
some other Treaty and/or secondary law provisions (see Introduction). However, it is to be noted
that those values seem to operate in a different way from some other Treaty provisions, in line with
the differences pointed out by academics between 'black-letter rules' 24 and principles. The core
elements in Article 2 TEU do not seem to be applicable 'in an all-or-nothing fashion', 25 but require a
weighting and balancing exercise, sometimes between conflicting or interacting elements, as the
ECJ case law seems to indicate (e.g. conflicts between different fundamental rights 26 or between
fundamental rights and the fight against corruption, one of the core elements of the rule of law, as
indicated by the ECJ). 27
In this sense, the question that arises is how to determine the scope of the obligations that Article 2
TEU imposes on Member States. Some academics assimilate Article 2 TEU to the 'homogeneity
clauses' through which federal constitutions 28 assert their supremacy over those of federal entities
and delimit their content through common overarching principles. 29 According to this reading,
Article 2 TEU would not require uniformity as regards the Member States' constitutional structures,
but it would impose a common set of standards that would apply both vertically, between the EU
level and the Member States level, and horizontally, among the Member States themselves. Other
academics contend the possible characterisation of Article 2 TEU as a 'homogeneity clause', pointing
out that Member States' constitutional structures differ substantially and that Article 4(2) TEU
recognises this diversity, imposing on the EU the obligation to respect the Member States' identities

22

Mangiameli, 'Article 2…', p. 115-119; W. Schroeder, 'The European Union and the Rule of Law − State of Affairs and
Ways of Strengthening', in W. Schroeder (ed.), Strengthening the Rule of Law in Europe: From a Common Concept to
Mechanisms of Implementation, Hart, 2016, pp. 12-14.

23

G. J. Jacobsohn, 'Constitutional Values and Principles' in M. Rosenfeld and A. Sajó (eds.), The Oxford Handbook of
Comparative Constitutional Law, OUP, 2012, pp. 777-791.

24

R. Dworkin, Taking Rights Seriously, Harvard University Press, 1978, p. 46. Dworkin famously distinguished rules from
principles indicating that 'rules are applicable in an all-or-nothing fashion', whereas principles 'state a reason that
argue in one direction, but do not necessitate a particular decision' (ibid., p. 25-26). Furthermore, he explained that
principles 'conflict and interact with one another, so that each principle that is relevant to a particular legal problem
provides a reason arguing in favour of, but does not stipulate, a particular solution', a judge applying principles to a
case must 'assess all of the competing and conflicting principles that bear upon it, and to make a resolution of these
principles rather than identifying one among other as a 'valid' (ibid., p. 72). R. Alexy (A Theory of Constitutional Rights,
OUP 2002) has also famously distinguished rules from principles: contesting Dworkin's distinguishing criterion, Alexy
considered rules as norms that can only be either fulfilled or not fulfilled, whereas principles would be considered
'optimisation commands', that can be fulfilled to varying degrees and would require that their content be realised to
the highest degree possible.

25

Dworkin, Taking…, p. 25-26.

26

See for instance Tele2 Sverige, especially paras. 92-94, on a conflict between freedom of expression and the right to
privacy and the protection of personal data.

27

See for instance GC judgment of 15 September 2016, Yanukovych, T-346/14, on a conflict between the fight against
corruption and several fundamental rights of the persons affected by the measures adopted to fight it (mainly, rights
of the defence, right to property, and right to effective judicial protection).

28

See Article 28 of the German Basic Law or Article 51 of the Swiss Constitution.

29

Mangiameli, 'Article 2…', pp. 139-145.
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as expressed in their fundamental political and constitutional structures. 30 In this reading,
Article 2 TEU would allow Member States to organise themselves through rather heterogeneous
constitutional designs, while requiring them to comply with common minimum standards, 31
with 'red lines' that they would not be allowed to cross. 32 Without dwelling on those interpretations
of Article 2 TEU, the ECJ has defined EU law as a '(...) structured network of principles, rules and
mutually interdependent legal relations linking the EU and its Member States, and its Member States
with each other (...)', stressing that this legal structure is based on the premise that Member States
share Article 2 TEU values. 33 Those values do not seem to impose concrete constitutional or
institutional structures on Member States in their areas of competence, as it can be inferred from
the ECJ case law, 34 but require Member States to comply with certain standards in relation to each
of them. Although the specific meaning and scope of each of the values enshrined in Article 2 TEU
and the obligations they impose on Member States is not an unproblematic issue, the ECJ case law
has sometimes helped to concretise and operationalise them, as we will see below.
Human dignity is the first foundational value of the EU under current Article 2 TEU, although it was
not originally on the list of EU foundational principles set out in the Treaty of Amsterdam. Even if
there is general agreement on the relevance of human dignity for modern constitutionalism and
theories on human rights, this concept is also considered elusive, as its exact meaning depends on
our conception of human beings and their relationship to society. Inspired by different moral,
philosophical and religious traditions, 35 the concept of human dignity leans on the uniqueness of
every human being and emphasises the intrinsic worth of all individuals regardless of whether
they belong to specific societal groups or possess certain characteristics. It places human beings at
the very centre of societal life and public decisions and requires other individuals and public
authorities to acknowledge their inherent worth. 36 On this basis, some conceptions of human
dignity have drawn a clear line between human dignity and the capacity of men and women for
rational thinking, thus stressing the link between dignity and autonomy. In this vein, human beings
should be recognised a space for self-determination and self-fulfilment free from any interference.
Other conceptions of human dignity have adopted a more communitarian approach, focusing on
the material or social conditions that are required to be able to make autonomous choices and that
would dignify human existence. And, some others seem to stress the relational component of
human dignity associating it with recognition and respect from others and the State, irrespective of
the particularities of each human being. 37

30

von Bogdandy, 'Founding Principles…', pp. 40-42; Schroeder, 'The European Union…' , pp. 9-11.

31

Schroeder, 'The European Union…', pp. 9-11.

32

A. von Bogdandy, Fundamentals on Defending European Values, Verfassungsblog, 12 November 2019. For a critique
see R. D. Kelemen, T. Pavone and C. Emmons, The Perils of Passivity in the Rule of Law Crisis: A Response to von
Bogdandy, Verfassungsblog, 26 November 2019.

33

Opinion 2/13, para. 167.

34

Commission v Poland (retirement age of ordinary judges), para. 52: ' (...) as the Republic of Poland and Hungary point
out, the organisation of justice in the Member States falls within the competence of those Member States, the fact
remains that, when exercising that competence, the Member States are required to comply with their obligations
deriving from EU law. (...)'.

35

C. McCrudden, 'Human dignity and judicial interpretation of human rights', EJIL, Vol.19(4), 2008, pp. 656-665.

36

See C. Dupré, 'Human dignity in Europe: A Foundational Constitutional Principle', European Public Law, Vol. 19(2), 2013,
pp. 319-340; C. O'Mahoney, 'There is no such a thing as a right to dignity', IJCL, Vol. 10(2), 2012, p. 555; McCrudden,
'Human dignity…', pp. 675-681.

37

For a discussion on the different conceptions of human dignity, see C. McCrudden (ed), Understanding Human Dignity,
British Academy, 2014; N. Rao, 'Three concepts of dignity in Constitutional Law', Notre Dame Law Review, Vol. 86, 2011,
p. 183-272; McCrudden, 'Human dignity…', pp. 681-710.
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As far as EU law is concerned, human dignity is to be understood as a value of foundational
importance for the EU, but also as a fundamental right and the cornerstone of all rights enshrined
in the Charter of fundamental Rights of the EU ('CFR' or 'Charter'), 38 as derived from Article 2 TEU,
and the Preamble and Article 1 of the Charter (including the explanations to that provision of the
Charter). 39 The wording of Article 1 of the Charter does not help much to determine the conception
of human dignity that EU law embraces, as it limits itself to recognising the inviolability of human
dignity and to acknowledging that it shall be respected and protected. Other references to human
dignity in the Charter, namely in relation to the rights of elderly people (Article 25) and to fair and
just working conditions (Article 31), seem to draw upon a conception of human dignity that attaches
relevance to the material or social conditions that dignify human existence, making autonomous
choices possible. Similarly, the case law of the ECJ that links human dignity to decent reception
conditions for asylum seekers, 40 to the material conditions of detention in Member States, 41 to
benefits covering minimum subsistence costs 42 or that justifies the restriction of certain
fundamental rights to address individual behaviours that are understood as detrimental to human
dignity (sexual harassment), 43 lean on the same conception of human dignity. However, the case
law of the ECJ also provides examples of the use of human dignity in the context of biotechnological
innovations44 and, therefore, with the aim to protect individuals from being instrumentalised, and
in the context of cases of discrimination, 45 thus drawing upon conceptions of dignity that attach
relevance to recognition and respect for every individual regardless of his or her personal
characteristics and choices. Even if the ECJ seems to have a wide understanding of human dignity,
it has implicitly acknowledged that Member States do not share the same conception of dignity as
regards the exact way in which it has to be protected, 46 thus posing the question of the standard of
protection of human dignity that the EU imposes upon the Member States under Article 2 TEU.
Freedom is the second EU foundational principle enshrined in Article 2 TEU. Again, a thorough
analysis of the content of the concept of freedom is far beyond the scope of this paper, as differing
conceptions of freedom have been put forward by philosophers, 47 with some accounts being

38

OJ C 326, 26.10.2012, p. 391–407.

39

C. Dupré, 'Article 1' in S. Peers, T. Hervey, J. Kenner (eds.), EU Charter of Fundamental Rights: A Commentary, Bloomsbury,
2014, pp. 6-8.

40

ECJ (grand chamber) judgment of 12 November 2019, Haqbin, C-233/18, para. 46 (unaccompanied minor); ECJ (grand
chamber) judgment of 19 March 2019, Bashar Ibrahim, Joined Cases C-297/17, C-318/17, C-319/17 and C-438/17,
para. 90; ECJ (grand chamber) judgment of 19 March 2019, Abubacarr Jawo, C-163/17, para. 90.

41

ECJ judgment of 25 July 2018, ML, C-220/18 PPU, para. 90; ECJ judgment of 15 October 2018, Dorobantu, C-128/18,
paras. 60-62; ECJ (grand chamber) judgment of 5 April 2016, Aranyosi and Căldăraru, Joined Cases C-404/15 and
C-659/15 PPU, paras. 85-90.

42

ECJ (grand chamber) judgment of 15 September 2015, Alimanović, C-67/14, para. 45.

43

ECJ judgment of 4 April 2019, OZ v European Investment Bank, Case C-558/17 P, para. 66.

44

ECJ judgment of 9 October 2001, Netherlands v Parliament and Council, Case C-377/98, paras. 69-81; ECJ (grand
chamber) judgment of 18 October 2011, Brüstle, Case C-34/10, paras. 32-34.

45

ECJ judgment of 30 April 1996, P v S and Cornwall County Council, Case C-13/94, para. 22 (sexual identity); ECJ
judgment of 2 December 2014, A., B. and C. v Staatssecretaris van Veiligheid en Justitië, Joined Cases C-148/13 to
C-150/13, para. 65 (sexual orientation). References to human dignity can also be found in the Advocate General's
Opinion concerning cases of gender discrimination: Joined Opinion of Advocate General Cosmas, 8 October 1998,
Deutsche Telekom v Schröder, Case C-50/96, par. 80.

46

ECJ judgment of 14 October 2004, Omega, Case C-36/02, para. 37.

47

For a wider understanding of this concept, see for instance P. Pettit, 'The Instability of Freedom as Non-interference:
The Case of Isaiah Berlin', Ethics, Vol. 121, 2011, pp. 693-716; Q. Skinner, 'A Third Concept of Liberty', Proceedings of the
British Academy, Vol. 117, 2002, pp. 237–268; M. Kramer, The Quality of Freedom, OUP, 2003; I. Carter, A Measure of
Freedom, OUP, 1999.
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particularly influential in political theory. That would be the case of the well-known Benjamin
Constant's dual characterisation of freedom as 'that of the moderns', linked to the recognition of
certain fundamental rights (freedom of thought, conscience, religion, rights to property and
privacy), and 'that of the ancients', identified with the active and constant participation of
individuals in the government of their community. 48 The also well-known Rousseauian
differentiation between 'natural liberty', understood as the unlimited right of individuals to take
anything they want to and they can attain, and 'moral liberty', understood as obedience to a law
that one prescribes to one-self. 49 Or the differentiation between negative and positive freedom
made famous by Isaiah Berlin, who linked negative liberty to non-interference and the protection of
a private sphere from external interferences for every individual, and positive liberty to self-mastery
and self-governance. 50
As far as EU law is concerned, the principle of freedom enshrined in Article 2 TEU could be
operationalised by referring to the content of the various freedoms enshrined in the Charter, in
particular those recognised under Title II (Freedoms). The scope of those freedoms has, in some
cases, been widely elaborated by the ECJ, 51 which has sometimes referred to some of them in
relation to Article 2 TEU values. 52 However, the scarce references made by the ECJ to the concept of
'freedom' as such suggest a possible broader meaning. References to 'freedom' together with the
value of human dignity in cases on gender reassignment seem to lean on a concept of 'freedom'
linked to every individual's autonomy or free personal development. 53 As these cases focus on
discrimination based on gender identity, they also seem to reinforce the link between freedom and
equality, stressing how the EU understanding of freedom requires its equal recognition for all
individuals. 54 Similarly, references to this concept together with democracy seem to draw on
conceptions of freedom as self-governance. 55 However, taking into account the scarcity of ECJ case
law relating to this value alone, more clarifications would be needed in order to ascertain whether
its content can be distinguished from the content of the various 'freedoms' recognised in the EU
Charter.
If human dignity and freedom are complex concepts, the third foundational principle enshrined in
Article 2 TEU, democracy, also lacks a concrete definition in the Treaties, although the Treaty of
Maastricht already indicated that Member States' systems of government had to be democratic
(Article F(1) TEU). Democratic institutional designs are constantly evolving and it seems difficult to
identify all the possible components of the concept of democracy, apart from the general ideal
identifying democratic institutional designs with the rule of the people, that is to say, with a form
of government in which the supreme power is vested in the people. The origins of democracy
are usually traced back to the form of government of the ancient polis of Athens, in which citizens
participated directly in the public decision-making process giving life to the democratic ideal of 'rule

48

B. Constant, 'De la liberté des anciens comparée à celle des modernes' in idem, Écrits Politiques, Gallimard, 1997
(speech given in 1819).

49

J.-J. Rousseau, Du contrat social ou Principes du droit politique, GF Flammarion, 2001 (first published in 1762).

50

I. Berlin, Two Concepts of Liberty, in Four Essays on Liberty, OUP, 1969.

51

See for instance commentaries on Articles 6 to 19 of the Charter of Fundamental Rights in Peers, Hervey, and Kenner
(eds.), EU Charter…, op. cit.

52

See for instance Tele2 Sverige, para. 93, linking freedom of expression to the concept of democracy.

53

P v S and Cornwall County Council, para. 22.

54

In a similar vein, von Bogdandy, 'Founding Principles…', pp. 43-44.

55

ECJ (full court) judgment of 10 December 2018, Wightman, C-621/18, para. 62.
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by the people'. 56 Current forms of representative
democracies draw upon republican ideals of Democratic principles under Title II TEU
moderate and stable forms of government, Title II TEU is dedicated to the democratic principles on
producing democratic institutional designs that which the EU is based. Article 10 TEU, included in that
Title, affirms:
are legitimised through people's consent as
expressed in regular, fair and free elections.57 '1. The functioning of the Union shall be founded on
Representative democracies can adopt many representative democracy.
institutional designs, but the substitution of the 2. Citizens are directly represented at Union level in
people by their elected representatives for the the European Parliament.
adoption of everyday public decisions and the
Member States are represented in the European
existence of a series of checks that preserve Council by their Heads of State or Government and in
pluralism and guarantee the interplay between the Council by their governments, themselves
majority and minorities, thus allowing citizens to democratically accountable either to their national
make a truly free choice when electing those Parliaments, or to their citizens.
representatives, are features common to all of 3. Every citizen shall have the right to participate in the
them. 58 Apart from the existence of different democratic life of the Union. Decisions shall be taken as
models of representative democracies, it is openly and as closely as possible to the citizen.
important to highlight that new theories on 4. Political parties at European level contribute to
democracy are proposing a critical reading of the forming European political awareness and to
assumptions on which representative democracy expressing the will of citizens of the Union.'
is based, thus suggesting different ways to
improve representative institutions. Without
attempting to be exhaustive, the present study posits that participatory democracy has advocated
for extending citizens' participation beyond elections and offering them other possibilities to
determine the content of public decisions. 59 On a different strand, theories of deliberative
democracy focus on the process that leads to the adoption of public decisions and suggest giving
deliberation a central place in that process in order to revitalise democracy. 60
As far as EU law is concerned and setting aside discussions on the Union's so-called 'democratic
deficit', 61 it is to be noted that the European Union has clearly adopted a model of representative
democracy, as recognised under Article 10 (2) TEU and acknowledged by the ECJ. 62 The Union also
recognises a series of democratic principles under Title II TEU as well as relevant fundamental rights
that guarantee the EU citizen's right to participate in the democratic life of the Union through
various means, including European elections, municipal elections in their place of residence and
European citizens' initiatives, for instance (Title V CFR, in particular Articles 39 and 40, and Part II
TFEU, in particular Articles 22 and 24). The European Parliament legitimises the exercise of public
power by the EU, embodying the ideal of a 'government with the consent of the people', as it is

56

B. Manin, The principles of representative government, CUP, 1997, pp. 8-42.

57

Ibid., pp. 42-93.

58

G. Frankenberg, 'Democracy' in M. Rosenfeld and A. Sajó (eds.), The Oxford Handbook of Comparative Constitutional
Law, OUP, 2012, pp. 254-255.

59

See for instance B. de Sousa Santos (ed.), Democratizar la democracia. Los caminos de la democracia participativa,
Fondo de Cultura Económica, 2005.

60

See for instance J. Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy,
Polity Press, 1997.

61

See for instance K. Laenaerts, 'The principle of democracy in the case law of the European Court of Justice', ICLQ,
Vol. 62, 2013, pp. 271–315.

62

Junqueras Vies, para. 63.
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elected by the citizens of the EU in regular elections based on universal, free, secret and direct
suffrage (Article 1 of the Act concerning the election of the members of the European Parliament by
direct universal suffrage).
However, the European Union is based on a dual legitimacy that draws not only upon the consent
of EU citizens, as expressed in European elections, but also on the will of its democratic Member
States, as expressed mainly in the Council and the European Council. 63 In this vein, Article 10 (2) TEU
also refers to the European Council, prescribing that their component members, that is to say, the
Heads of State or Government of each Member States, are 'democratically accountable either to
their national Parliaments, or to their citizens.' This assertion gives a concrete meaning to the general
pledge to uphold democracy contained in Article 2 TEU as far as Member States' institutional
structures are concerned. Although Member States may make different choices as regards the
model of government they implement in the national arena, it seems that the periodic holding of
free and fair elections to appoint those who are to hold public office is a minimum requirement
that they need to comply with. However, it is to be noted that the EU Treaties and the ECJ case law
link the concept of democracy to some other requirements, at least as regards the Union's
institutional choices (including, for example, respect for the European Parliament's prerogatives and
independence, for MEPs' prerogatives and immunities, for direct means of participation of citizens
in the public arena, or the principle of transparency). 64 Thus, the question that arises is whether those
components (or some of them) would also apply to the Member States under Article 2 TEU.
Equality is one of the EU values that were absent from the list of founding principles enshrined in
former Article 6 TEU (Treaty of Amsterdam) and that were introduced in current Article 2 TEU by the
Treaty of Lisbon. Considered as a complex and dynamic concept, the philosophical foundations of
equality can be also traced back to ancient Greece, where Aristotle famously provided a definition
of the concept by affirming that 'things that are alike should be treated alike'. 65 Modern accounts of
equality tend to distinguish between formal equality, forbidding any arbitrary differential treatment
among those in a comparable situation (equality of treatment), and more substantive approaches
that focus on existent inequalities and propose to overcome them by guaranteeing equality of
results or equality of opportunities among different societal groups. 66 Many international treaties
on human rights enshrine the rights to equality and non-discrimination, often including a nonexhaustive list of prohibited grounds of discrimination linked to well-known causes of social and
historical stigmatisation (e.g. sex, race, language, religion, political or other opinion, national or
social origin, property or birth). 67
The principle of equality and the prohibition of discrimination is deeply rooted in EU law, both
primary and secondary, and in ECJ case law. The founding Treaties already prohibited

63

A. von Bogdandy, The European Lesson for International Democracy. The Significance of Articles 9 to 12 EU Treaty for
International Organizations, NYU School of Law JMWP, Vol. 2(11), especially pp. 9-12.

64

For a detailed analysis of the ECJ case law, see Lanaerts, 'The principle…', pp. 271–315.

65

Aristotle, The Politics, Book III, CUP, 1988.

66

S. Fredman, Discrimination Law, OUP, 2011, pp. 4-33; J. Clifford, 'Equality' in D. Shelton (ed), The Oxford Handbook of
International Human Rights Law, OUP, 2013, pp. 420-445.

67

See for instance Article 7 of the Universal Declaration of Human Rights, Article 26 of the International Covenant on
Civil and Political Rights, Article 2 (2) of the International Covenant on Economic, Social and Cultural Rights, Article 14
of the European Convention on Human Rights, and Protocol 12 to the European Convention on Human Rights. For an
analysis of these provisions see, for instance, D. Shiek, L. Waddington and M. Bell, Cases, Materials and Texts on
National, Supranational and International Non- discrimination Law, Hart, 2007; O. M. Arnardòttir, Equality and nondiscrimination under the European Convention on Human Rights, Martinus Nijhoff, 2003.
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discrimination on the basis of nationality (Article 7 TEEC) and among male and female workers as
regards remunerations and employment (Article 119 TEEC). Subsequent Treaty amendments and
EU secondary law have enriched the corpus of EU law dedicated to equality and nondiscrimination, 68 while the ECJ has made the principle of equality one of the fundamental
principles of EU law 69 and developed a substantial case law proscribing direct and indirect
discrimination 70 and allowing differential treatments if intended to eliminate or reduce actual
instances of inequality that may exist in society. 71 The current Treaties consider equality not only
to be an EU value (Article 2 TEU), but also an objective of the Union (Article 3 TEU) and a
fundamental right. In this vein, the CFR dedicates its Title III (Equality) to the right to equality before
the law (Article 20), non-discrimination (Article 21), respect for cultural, religious and linguistic
diversity (Article 22), equality between men and women (Article 23), and the rights of children
(Article 24), the elderly (Article 25) and persons with disabilities (Article 26). Although it is far beyond
the scope of this study to analyse in depth the extensive ECJ case law on equality and nondiscrimination and the abovementioned EU law provisions, it should be noted that they are said to
go beyond formal conceptions of equality, also embracing substantive equality dimensions, 72
and that they can certainly serve as a basis to determine the obligations imposed on Member States
under Article 2 TEU.
Article 2 TEU also enshrines the rule of law as one of the EU's foundational values. Commonly
identified as an ideal seeking to eradicate arbitrariness by imposing legal limits upon
governmental discretion, the rule of law is not an uncontentious legal concept. Formal or 'thin'
notions of the rule of law tend to identify it with systems in which public power is exercised by
legal means and in which law effectively constrains public authorities' discretion. Lon Luvois Fuller
famously identified the different elements required for the law to constrain the exercise of public
powers effectively: norms should be general, public, prospective and not retroactive, clear, noncontradictory, not requiring the impossible, stable over time, and applied congruently. 73 Joseph Raz
made a similar account of the qualities norms should have in a legal system based on the rule of law,
although he emphasised the need for independent judicial review of every act adopted by public
authorities as one of the necessary features of a legal system based on the rule of law. 74 Substantive
or 'thick' accounts add to formal and procedural elements other qualities identifying a legal order
as based on the rule of law. Criticising formal conceptions for moral agnosticism that would permit
authoritarian regimes to define themselves as systems based on the rule of law, thick conceptions
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Springer, 2017; E. Ellis, EU Anti-Discrimination Law, OUP, 2005; M. Bell, Anti-discrimination Law and the European Union,
OUP, 2002.
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See for instance ECJ judgments: of 19 November 1998, SFI, C-85/97; of 20 October 2005, Commission v Portugal,
Case C-334/03. On this case law see, for instance, T. Tridimas, The general principles of EU law, OUP, 2006. pp. 59-136.
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See authors in note 67. Among others, see ECJ judgment of 17 July 2008, S. Coleman v Attridge Law and Steve Law,
Case C-303/06 (direct discrimination); ECJ judgment of 23 May 1996, O'Flynn v Adjudication Officer, Case C-237/94
(indirect discrimination).
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See authors in note 67. Among others, see ECJ judgment of 30 September 2010, Roca Álvarez v Sesa Start España ETT
SA, Case C-104/09.
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See, for instance, M. de Vos, 'The European Court of Justice and the march towards substantive equality in European
Union anti-discrimination law', International Journal of Discrimination and the Law, Vol. 20(1), 2020, pp. 62–87;
E. C. Cuenca, 'La Igualdad De Género en el Tribunal Europeo de Derechos Humanos: Un reconocimiento tardío con
relación al Tribunal de Justicia de la Unión Europea', Revista Española de Derecho Constitucional, Vol. 104, 2015,
pp. 297-328; C. McCrudden, 'The New Concept of Equality', ERA-Forum, Vol. 4(3), 2003, pp. 9-29.
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of the rule of law tend to focus on the content of the law and incorporate elements of
substantive justice, linking the rule of law with democratic requirements and respect for
fundamental rights. 75 However, as pointed out by several authors, a clear-cut distinction between
both conceptions can seem difficult, as formal accounts of the rule of law usually have substantive
connotations (e.g. requiring independent and effective judicial review of acts of authorities) and
thick accounts do incorporate formal requirements. 76
As far as the European Union is concerned, some academics have pointed out that the fact that
Article 2 TEU distinguishes the rule of law from some other foundational principles, such as
democracy and respect for human rights, might lead to the conclusion that the EU has adopted a
thin/formal conception of the rule of law. 77 Other academics contend that a correct reading of that
provision and an analysis of ECJ case law strongly emphasises the interdependency of all EU
foundational values, thus suggesting that all EU values should 'be construed in the light of each
other'. 78 In this vein, it is to be noted that the ECJ has expressly featured the EU as a 'community
based on the rule of law' 79 and has operationalised this concept through its case law 80 identifying
it with the principles of legality, 81 legal certainty, 82 prohibition of arbitrary exercise of power by
the executive, 83 effective judicial review by independent and impartial judges, 84 including in
the light of fundamental rights 85 and the principle of equality before the law. 86 In identifying
these core components of the rule of law, the ECJ seems to have paid particular attention to
European Court of Human Rights case law and the work of the European Commission for Democracy
through Law of the Council of Europe (Venice Commission), the latter having identified a nonexhaustive list of core components of the rule of law in a report on the rule of law adopted in 201187
and in its 2016 rule of law checklist. 88 The elements listed in the Venice Commission's report and
checklist are virtually identical to those identified by the ECJ in its case law and do not seem to differ
much from the definitions of the 'rule of law' adopted by the European Commission in its
communications on the topic, although the communication adopted by the Commission in

75

R. Dworkin, A Matter of Principle, Harvard University Press, 1985, pp. 11-18; E. Díaz García, Estado de Derecho y sociedad
democrática, Taurus, 2010.
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April 2019 included a specific reference (not included in prior communications) to the principle of
separation of powers. 89 Although neither the ECJ's case law not the Venice Commission have
identified the principle of separation of powers as one of the core elements of the rule of law, this
principle can be partially identified with the requirement that judges be independent, which is to
be found in the ECJ and Venice Commission accounts on the rule of law.

Table 3 − Non-exhaustive core elements of the rule of law
ECJ

Venice Commission

The case law of the Court of Justice
and of the European Court of
Human Rights, and the work of the
Council of Europe, through the
European
Commission
for
Democracy through Law, provide a
non-exhaustive list of principles and
standards that may fall within the
concept of the rule of law. That list
includes the principles of: legality,
legal certainty and the prohibition on
arbitrary exercise of power by the
executive; independent and impartial
courts; effective judicial review,
extending
to
respect
for
fundamental rights, and equality
before the law (see, in that regard,
the rule of law checklist adopted by
the European Commission for
Democracy through Law at its
106th plenary session (Venice,
11-12 March 2016).

A consensus can now be found for
the necessary elements of the rule
of law as well as those of the
Rechtsstaat which are not only
formal but also substantial or
material
(materieller
Rechtsstaatsbegriff). These are: (1)
Legality, including a transparent,
accountable and democratic
process for enacting law (2) Legal
certainty
(3)
Prohibition of
arbitrariness (4) Access to justice
before independent and impartial
courts, including judicial review of
administrative acts (5) Respect for
human
rights
(6)
Nondiscrimination and equality before
the law.

European Commission

The rule of law is enshrined in Article 2
of the Treaty on European Union as one
of the founding values of the Union.
Under the rule of law, all public powers
always act within the constraints set
out by law, in accordance with the
values of democracy and fundamental
rights, and under the control of
independent and impartial courts. The
rule of law includes, among others,
principles such as legality, implying a
transparent, accountable, democratic
and pluralistic process for enacting
laws; legal certainty; prohibiting the
arbitrary exercise of executive power;
effective
judicial
protection
by
independent and impartial courts,
effective judicial review including
Venice Commission, Report on the respect for fundamental rights;
rule of law, adopted by the Venice separation of powers; and equality
Commission at its 86th plenary before the law (...).
session (Venice, 25-26 March Communication from the Commission
to the European Parliament, the
General
Court,
Judgment 2011), para. 41.
European Council and the Council
15 September 2016, Yanukovych v
Further strengthening the rule of law
Council, T-348/14, para. 99
within the Union – State of play and
possible next steps (COM(2019)163
final), p. 1

Finally, Article 2 TEU recognises respect for fundamental rights, including the rights of persons
belonging to minorities, as one of the founding values of the EU. Considering that fundamental
rights have been recognised as general principles of EU law by the ECJ since the late 1960s 90 and
that they acquired further visibility with the drafting of the CFR and its inclusion in the EU legal order
with the same legal value as the Treaties (Article 6 (1) TEU), it comes as no surprise that the EU gives
such a prominent role in its constitutional structure to the protection of fundamental rights. In this
vein, the reference to fundamental rights made by Article 2 TEU can certainly be operationalised by
reference to the provisions of the Charter. However, it should be noted that Article 2 TEU is
commonly interpreted as imposing obligations on Member States even in purely domestic

89

Commission communication: Further strengthening the rule of law within the Union – State of play and possible next
steps (COM(2019)163 final), p. 1, and compare to Commission communication: A new EU Framework to strengthen
the Rule of Law, COM/2014/0158 final, p. 4
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matters, whereas Articles 51 and 53 CFR were carefully drafted to limit the scope of application of
the Charter to Member States when 'they are implementing EU law' (Article 51 CFR) and to ensure
that nothing in the Charter restricted or adversely affected fundamental rights as enshrined in 'the
Member States' constitutions', among other instruments (Article 53). The implications of those
provisions as regards the balance between the EU and Member States' legal orders on fundamental
rights issues is still a very much debated issue, 91 and the case law of the ECJ on the two provisions
has not ended the controversies surrounding their interpretation. 92 Notwithstanding, the ECJ has
indicated that the fundamental rights recognised by the Charter bind Member States 'in all
situations governed by EU law', 93 but not in purely internal situations. 94 Therefore, the question that
arises is whether the reference to fundamental rights included in Article 2 TEU would impose specific
obligations on Member States even in situations purely governed by national law. In this vein, some
authors have suggested interpreting Article 2 TEU as imposing on Member States an obligation
to respect the 'essence of the fundamental rights' enshrined in the Charter, in line with the
concept already used by Article 52 (1) CFR and several Member States' constitutions to differentiate
between the essential content of a right and additional or peripheral content. 95 This possibility has
not yet been addressed by the ECJ, but the case law of the Court has frequently made references to
the Charter together with Article 2 TEU (See Annex, Table 1), thus showing how the Charter
concretises and operationalises the general reference to fundamental rights included in that
provision.

91
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'The meaning of "implementing" EU law under Article 51(1) of the Charter: Åkerberg Fransson', CMLR, Vol. 50(5), 2013,
pp. 1411–1431; J.H. Reestman and L. Besselink, 'After Åkerberg Fransson and Melloni', ECLR, Vol. 9(2), 2013,
pp 169-175.
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ECJ (grand chamber) judgment of 19 November 2019, A.K. v Krajowa Rada Sądownictwa, Joined Cases C-585/18,
C-624/18 and C-625/18, para. 78; ECJ (grand chamber) judgment of 26 February 2013, Åkerberg Fransson, Case
C-617/10, especially para. 19.
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ECJ order of 15 May 2019, AQ and ZQ v Corte dei Conti and Others, Joined Cases C-789/18 and C-790/18, especially
paras. 27-30.
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A. von Bogdandy, C. Antpöhler, J. Dickschen, S. Hentrei, M. Kottmann and M. Smrkolj, 'A European response to
domestic constitutional crisis: Advancing the Reverse-Solange Doctrine' in A. von Bogdandy and P. Sonnevend,
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3. Monitoring and preventive mechanisms
Moving on from the above discussion of the
interpretation of Article 2 TEU and the values enshrined
therein, this section analyses the mechanisms available
to protect those values, starting with monitoring and
prevention, aiming either to assess the situation in
Member States as regards compliance with EU values or
address possible threats to EU values before they
become a reality. As is well known, Article 7 (1) TEU is
the only mechanism provided for by the EU Treaties
explicitly aiming to prevent serious breaches of EU
values and was only introduced by the Treaty of Nice
in 2001. However, since the provision's inclusion in the
Treaties, the EU institutions have created a wide array of
mechanisms to monitor and prevent breaches of EU
values. 96 The first of those tools, the cooperation and verification mechanism, was established in
2007 to assess the progress made by Bulgaria and Romania since their accession to the EU in
specific areas linked to the rule of law (judicial reform, corruption and − for Bulgaria only − organised
crime). With a very limited scope − only applicable to two Member States and specific areas − this
was probably the first mechanism created by the EU institutions to monitor EU values in the Member
States. However, as concerns surrounding shortcomings as regards compliance with EU values in
certain Member States grew 97 and the existing mechanisms to address deficiencies regarding those
values (i.e. Article 7 TEU and infringement procedures) were considered either unusable or
ineffective, the Commission and the Council decided to add to this first tool other mechanisms, to
be applicable to any Member State. 98
Before the creation of a series of new mechanisms between 2012 and 2014, the European
Parliament, 99 various Member States 100 and the Council 101 had been calling on the Commission to
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set up a new and more effective mechanism to protect EU values within Member States.
Parliament expressed its preference for a monitoring tool that would apply to all Member States, to
be developed with the expertise of independent high-level experts, to involve all EU institutions,
and to include an early warning tool. 102 The Council was more vague and called generally on the
Commission to take forward the debate on the possible need for 'a collaborative and systematic
method' 103 to address rule of law shortcomings in Member States. With this discussion ongoing, the
European Commission decided to launch its Justice Scoreboard in 2013, monitoring the national
judiciaries and feeding into the European Semester, a tool that at first was envisaged purely for
economic policy coordination, but has since also addressed issues related to corruption and the
functioning of justice systems, in recognition of their impact on economic performance. A year later,
in 2014, the European Commission established its rule of law framework, a preventive
mechanism designed to fill the gap between political persuasion and the possible application of
what the President of the Commission described as the 'nuclear option' of Article 7 TEU
procedures. 104 A couple of months after the Commission set up its rule of law framework, the
Council decided to create its own tool and engage in annual dialogues on the rule of law.
The creation of all those new mechanisms to monitor and prevent EU values deficiencies in Member
States did not exhaust the discussion about the adequacy of the EU toolbox to address EU
values deficiencies in Member States, as new proposals have been put forward since 2016 in order
to reinforce the existing mechanisms. Although the scope and main features of these recent
proposals are analysed below (in Section 5), an assessment of the existing mechanisms and how
they have been used to address concerns regarding EU values in Member States seems necessary
before analysing the adequacy of possible future tools.

3.1. The European Semester: An EU values monitoring tool?
In response to the 2008 financial and economic crisis, and as a means to secure macro-economic
stability, the European Union introduced the so-called 'European semester', codified in Regulation
No 1175/2011. 105 The European Semester is a monitoring and enforcement mechanism that
entails a process of socio-economic policy coordination that lasts from November until July each
year. During this period, Member States discuss their economic reforms and budget plans before
adopting them, while the European institutions monitor progress and address recommendations at
specific times throughout the year. 106 The Semester consists of three main elements: fiscal
surveillance (stability and growth pact) 107, surveillance of macroeconomic policies (macroeconomic

and its contours was further debated in a number of Council meetings, see Council, 3251st Council meeting, General
Affairs, Brussels, 25 June 2013.
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imbalance procedure) 108 and coordination of economic and employment policies. 109 While there are
elements of 'hard' coordination in the stability and growth pact and macroeconomic imbalance
procedures, which can lead to sanctions, substantial parts are no more than a 'soft governance'
tool. 110 Although the Semester focuses mainly on socio-economic policies, it has been increasingly
used by the Commission as a means to comment on rule of law developments from the
perspective of how they impact upon macro-economic stability and growth, as it will be discussed
further below.

3.1.1. The scope of application: When has the European Semester process
been used for ensuring compliance with EU values?
As indicated above, the European Semester process has been used by the Commission to comment
on relevant rule of law developments in a number of EU Member States. In its 2020 country reports,
the Commission commented on specific concerns regarding the independence and integrity of the
justice system in Slovakia, 111 the risk of a serious breach of the rule of law, with potentially negative
consequences for investors' trust in Poland, 112 persistent concerns over judicial independence that
may impact the business environment and corruption in Hungary 113 and the Maltese citizenship
and residence schemes and related risk of corruption. 114 This development is not new, as the
Commission integrated concerns relating to the functioning of Member States' justice systems and
the quality and transparency of Member States' administrations in its monitoring exercise under the
European Semester long before. In its 2013 annual growth survey, launching the European Semester
for 2013, the Commission clearly identified the quality, independence and efficiency of national
judicial systems and the modernisation of the national administrations as one of the priorities of the
Semester. 115 Some months later, the Commission's first annual Justice Scoreboard (see Section 3.2),
feeding into the European Semester for 2013, was published 116 and 10 of the Commission's
proposals for country specific recommendations, presented to the Council that year, highlighted
specific concerns relating to national judiciaries and/or national administrations. 117
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Rule of law related aspects incorporated in the
European Semester
In its 2020 European Semester: Assessment of progress on
structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth
reviews under Regulation (EU) No 1176(2011) (COM
(2020) 150 final), p. 4, the Commission affirmed:
'Good
governance,
effective
institutions,
independent and efficient justice systems, quality
public
administrations,
effective
insolvency
frameworks, are important determinants of a Member
State's business environment and can have an impact on
Robust
anticorruption
investment
decisions.
frameworks can also help to preserve the proper
functioning of the internal market. Insights into the
institutional and administrative performance of the
Member States, including those related to the rule of law,
which could create macroeconomic risks if unresolved,
will therefore continue feeding into the European
Semester and inform the macroeconomic assessment.'

Though weakening the language, the
country-specific recommendations adopted
by the Council on the basis of the
Commission's monitoring exercise generally
take up the concerns expressed by the
Commission in its country reports. 118 In this
regard, Pech suggests 'the European
Semester's untapped potential for a more
critical
assessment
of
national
developments in the light of Article 2 TEU
values'. 119

Indeed, the Commission appears keen to
explore this potential further. In its 2020
chapeau communication accompanying the
country reports, it explicitly refers to the risks
that rule of law deficits may pose to the
business environment, investment, and
the functioning of the single market,
thereby justifying the continued inclusion of
rule of law monitoring as part of the
European Semester, even if the Commission is now engaged in a broader monitoring exercise under
its annual rule of law report (see Section 5.2.1). 120 In any case, the Commission does not seem to
be willing to extend the scope of its monitoring exercise under the European Semester to all EU
values, but to focus on specific components of the rule of law, namely 'good governance, effective
institutions, independent and efficient justice systems, quality public administrations, effective
insolvency frameworks' and the Member States' anticorruption frameworks.

3.1.2. The procedure: How does the European Semester work?
As already indicated, the European Semester is a monitoring and enforcement mechanism in which
the European Commission and the Council play a major role in assessing Member States' social and
economic policies, possibly imposing sanctions on non-compliant Member States. The Semester
officially begins every November with the publication of the annual growth survey, recently
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renamed the annual sustainable growth strategy. 121 This is the Commission's main tool for
expressing which, in its view, should be the economic and social priorities for the EU for the year
ahead. 122 On the same day, the alert mechanism report is issued. The alert mechanism report uses
a scoreboard of selected social and economic indicators, 123 plus a wider set of auxiliary indicators
and additional relevant information, to screen Member State signs of potential economic
imbalances. It identifies those Member States for which an analysis in the form of an in-depth review
may be useful. 124
Another 'milestone' of the European Semester is in February, when the Commission publishes
country reports and (when required) in depth reviews for the Member States. These country
reports cover all areas of macroeconomic or social importance and take stock of each country's
budgetary situation. This includes rule of law developments, notably the effectiveness of the
justice system and the fight against corruption in the Member States. Country reports also assess
the progress made by each EU country in assessing the issues identified in the previous year's EU
country-specific recommendation.125 Failure to implement the recommendations can result in
further procedural steps under the relevant EU law and ultimately in sanctions, including fines, 126
under the stability and growth pact 127 and macroeconomic imbalance procedure. 128
In April, the Member States publish their stability or convergence programmes detailing the specific
policies each country will implement to boost jobs and growth and prevent/correct imbalances, and
their concrete plans to ensure compliance with the EU's outstanding country-specific
recommendation and fiscal rules. 129 In view of the coronavirus pandemic, for 2020 these
programmes have been streamlined and called national reform programmes. 130
In May comes another milestone, with the publication of the country-specific recommendations
prepared by the European Commission. 131 The recommendations are discussed by the
governments in Council, endorsed by EU leaders at a summit in June and formally adopted by the
Council in its economic and financial affairs configuration in July. 132 The 'European' Semester, is then
followed by a 'National' Semester, where Member States incorporate what has been discussed and
recommended at European level into their national draft budgets, which are then debated and
adopted during the autumn. 133
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3.1.3. The European Semester: Does it help ensure effective compliance with
EU values?
In answering the question whether the European Semester helps ensure effective compliance with
EU values, a number of considerations have to be taken into account. First, in line with the general
context of the Semester, the Commission's methodology for drafting country reports and countryspecific recommendations generally has business interests in mind. 134 Second, there is a lack of
inter-institutional balance in the Semester process given the minor role of the European
Parliament and the limited capacity of national parliaments to get involved in the discussion.135
Third, the Council can adopt country-specific recommendations by qualified majority in
accordance with Article 121(6) TFEU and Article 9(2) of the stability and growth pact
Regulation No 1175/2011. 136 Therefore, it is easier to adopt such recommendations than it is, for
instance, to address recommendations under Article 7(1) TEU and/or establish 'a clear risk of a
serious breach' by a Member State of EU values under the same Treaty provision. In this latter
situation, a majority of four fifths of the Member States as well as the prior consent of the European
Parliament by 2/3 of votes cast, representing the majority of Members of Parliament, are required.
Yet, there have been multiple instances where the Council's country-specific recommendations
have watered down the Commission's recommendations, which is in line with an
intergovernmental mind set in which Member States hesitate to criticise their peers. 137 And fourth,
the mere fact of having an inter-institutional monitoring process in place is not sufficient per se to
ensure implementation of the country-specific recommendations, particularly in areas related to
public administration, such as the justice system and the fight against corruption, as testified by a
study looking at the implementation of the 2018 country-specific recommendations and the followup in the 2019 country-specific recommendations. 138 In general, there are indications that the
degree of implementation has worsened in recent years. 139

3.2. The EU justice scoreboard: Monitoring the national judiciaries
As indicated above, since the European Semester 2013, the performance of national judicial
systems constitutes one of the priorities in the European Semester. 140 This has taken the form of a
'Justice Scoreboard', a monitoring tool of the Member States' judiciaries that allows the European
Commission to assess yearly the effectiveness of the national judicial systems since 2013, when the
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first EU Justice Scoreboard was published. 141 The Justice Scoreboard focuses on the efficiency,
quality and independence of the national judiciaries and limits its scope to civil, commercial and
administrative justice. The aim is to achieve more effective justice systems leading to a more
investment-, business- and citizen-friendly environment. 142

3.2.1. The EU Justice Scoreboard: Scope of application and procedure
The Justice Scoreboard provides an annual assessment of Member States' justice systems based
on three types of parameters (benchmarks) that are understood − by the European Commission −
to define the effectiveness of a given judicial system. In the 2020 Justice Scoreboard, the
benchmarks analysed were the following:
1
2
3

efficiency (caseload, length of proceedings, clearance rate − number of resolved
cases over number of incoming cases, pending cases);
quality (accessibility of courts, resources of the judiciary, existence of tools to assess
courts' activities and of quality standards for court activities); and
independence (perceived judicial independence and structural independence,
relating for example to the appointment and selection of judges, the power of the
bodies tasked with safeguarding the independence of the judiciary, etc.).

In developing the Justice Scoreboard, particularly in the areas of efficiency and quality, the EU has
built primarily on work done by the Council of Europe's Commission for the Efficiency of Justice
(CEPEJ). 143 The Justice Scoreboard does not provide for any coercive action or sanctions for poor
performance against the parameters. Rather, reforms are incentivised through EU funding. 144
The Justice Scoreboard has close connections with the monitoring of EU values. Although
criminal justice and fundamental rights are not formally within the scope of the Justice Scoreboard,
in recent years it has discussed relevant indicators on money laundering, 145 the organisation of
prosecution services, 146 the use of structural funds for justice reforms, 147 the appointment and
dismissal of national prosecutors 148 and the authorities involved in disciplinary proceedings
regarding judges. 149 In any case, most of the elements assessed can be linked to one of the core
elements of the rule of law, effective judicial review by independent and impartial judges, making
the Justice Scoreboard a monitoring tool of at least one of the EU values enshrined in Article 2 TEU.
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3.2.2. The EU Justice Scoreboard: Does it help ensure effective compliance
with EU values?
In assessing the contribution of the Justice Scoreboard towards ensuring effective compliance with
EU values, the following points deserve consideration. First, it is to be noted that some authors have
criticised its methodology, notably the lack of a qualitative contextual assessment of compliance
with specific indicators. In particular, they point out that the Scoreboard is 'incapable of catching
the most atrocious violations: it does not sufficiently detect internal linkages, thus it examines
individual elements but fails to supply a qualitative assessment of the whole'. 150 Also, as Strelkov
indicates 'it has not helped engage actors in the debate about the optimal solutions for judicial
reform within the EU'. 151 Similarly, the lack of possible sanctions for poor performance with the
Justice Scoreboard's indicators casts doubt on its effectiveness in protecting EU values.
However, the development of new indicators, notably regarding judicial independence, has made
the Justice Scoreboard increasingly relevant to what are growing threats to the rule of law in
certain Member States. 152 In this vein, it is to be noted that, in 2019, the Justice Scoreboard data
regarding the appointment of judges-members of councils for the judiciary (see table below, as
updated in the 2020 Justice Scoreboard) were cited for the first time by an Advocate General to the
ECJ in the A.K. case regarding judicial independence in Poland, thus showing the potential of this
tool to contribute to more effective compliance with EU values by Member States and how different
mechanisms to protect EU values intersect with each other. 153 Similarly, it can be argued that the
potential of this monitoring tool could be strengthened if it were to be placed in the context of
other monitoring and enforcement mechanisms encompassing democracy and fundamental
rights, including their outcomes as regards all Member States. In this vein, the European Commission
initiative aiming to incorporate the Justice Scoreboard in its annual report on the rule of law is to be
welcomed. 154 Similarly, the European Parliament's calls to expand the scope of the Justice
Scoreboard to criminal justice, in the form of a separate Justice Scoreboard in criminal matters, 155
and for it to be included in an overall monitoring mechanism on democracy, the rule of law and
fundamental rights, could also enhance the effectiveness of this monitoring tool. 156
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Figure 1 − Appointment of judges-members of councils for the judiciary: involvement of the
judiciary

Data source: European Commission, The 2020 EU Justice Scoreboard, p. 47.

3.3. The European Commission's rule of law framework
The European Commission established its rule of law framework at nearly the same time as it
developed the two monitoring tools already analysed, the European Semester and the EU Justice
Scoreboard. Although the proposed purpose of this mechanism was not to monitor the situation as
regards compliance with EU values − or certain EU values − in the Member States, but to address
systemic threats to those values before they materialise. Following this logic, the framework was
created by a communication adopted on 11 March 2014 157 as a preventive mechanism. Thus, the
rule of law framework was created to be triggered only if and when a generalised threat to the
rule of law in a particular Member State needed to be addressed. The mechanism is also
characterised by the leading role assumed by the Commission and by the inexistent role played by
the ECJ, as no annulment actions can be initiated against the Commission's Rule of Law opinions
and/or recommendations by the Member State concerned. Instead, the whole procedure seems to
be designed to try to secure cooperation with the national authorities via a structured
dialogue.158 As will be further analysed below, the Commission's rule of law framework was
activated for the first − and only − time with regard to Poland on 13 January 2016, following the
crisis that ensued after disputed judicial appointments to the Polish Constitutional Court in 2015.
The Commission adopted its first recommendation addressed to Poland on the basis of that
procedure on 27 July 2016. 159 Parliament has called on the Commission to launch the procedure
with regard to Hungary 160 and Malta. 161 However, the framework has not been triggered in relation
to any other country.
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3.3.1. The scope of application: What threats to EU values trigger the
mechanism?
From its inception, the Commission's
Box 1 − The Polish case: activating the rule of law
rule of law framework was clearly shaped
framework
as a preventive mechanism aiming to
address systemic situations threatening
Under the rule of law framework, the Commission engaged
in an exchange of views with the Polish government and
one of the EU values enshrined in
issued four recommendations: 2016/1374, 2016/146,
Article 2 TEU, the rule of law. Because of
2017/1520, and 2018/103.
its preventive nature, the framework was
1) Recommendation 2016/1374 focused on: a) alleged
designed to act prior to and complement
irregularities concerning the appointment of certain judges
both Article 7 TEU procedures, thus
of the Polish Constitutional Court (PCC) and the lack of
preventing the emergence of a systemic
implementation of PCC judgments of 3 and 9 December
threat to the rule of law in a 'Member
2015; b) the lack of official publication or implementation of
State that could develop into a "clear risk
the PCC judgment of 9 March 2016; c) the effective
of a serious breach" within the meaning
functioning of the PCC and the alleged lack of effectiveness
of constitutional review of new legislation, in view of the
of Article 7 TEU'. The framework was
Constitutional Court Act of 22 July 2016.
designed to be a 'pre-Article 7 TEU
tool', a new preventive step prior to the
2) Recommendation 2016/146 focused on all the concerns
pointed out in the prior recommendation, plus the rules
possible application of the preventive
applicable to the selection of candidates for the post of PCC
arm of Article 7 TEU. The decision made
President and Vice-President and the potentially unlawful
by Commission to activate this
appointment of an acting PCC President.
mechanism as regards Poland on
3) Recommendation 2017/1520 focused on the alleged lack
13 January 2016, just some months after
of an independent and legitimate constitutional review
the controversies regarding some
(based on the concerns pointed out in the previous
appointments
to
the
Polish
recommendations) and on modifications introduced by a
Constitutional Court and changes to its
number of laws (mainly, the law on the National School of
functioning had occurred, reinforce the
Judiciary and Public Prosecution, the law on Ordinary Courts
Organisation, the law on the National Council of the Judiciary
establishment of this tool as a pre-Article
and the law on the Supreme Court) possibly affecting the
7 TEU tool. In January 2016, it would
independence of the Polish judiciary.
probably have been difficult to affirm
4) Recommendation 2018/103 focused on the Supreme
that the conditions for triggering Article
Court law of 8 December 2017 and the law amending the law
7 (1) TEU were met in the case of Poland,
on the National Council for the Judiciary of 8 December 2017,
at least in the light of the rule of law
which sparked concerns in relation to the independence of
threat that would evolve substantially
the Polish judiciary.
later on, as indicated by the Commission
in its four recommendations on Poland
(see Box1). Nevertheless, the Commission activated the framework aiming to prevent the situation
that would later justify its decision to trigger Article 7 (1) TEU against that Member State.
As regards the EU values protected under the mechanism, the Commission has emphasised from
the outset that the framework aims to address rule of law threats and not threats involving any
other of the EU values enshrined in Article 2 TEU. Although the 2014 Commission's communication
pointed out the interrelation between democracy, fundamental rights and the rule of law, it justified
its option to focus only on the rule of law by highlighting its relevance to the effective application
of EU law: respect for the rule of law was defined as a prerequisite for the protection of all EU values
and all rights derived from EU law. The Commission even identified the principles that would be
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included in its definition of the rule of law, as already explained under Section 2 of this study. 162
However, the framework can only be triggered in relation to threats to the rule of law of a systemic
nature and not as regards individual breaches of fundamental rights. In addition to that, for the
Commission to activate the framework, national authorities must be incapable or unwilling to
address the threats to the rule of law. Therefore, the role of the Commission was framed from the
beginning as subsidiary and always dependent on the Member State authorities' willingness and
capacity to address the shortcomings. Again, the only example that there is of application of the
Commission's rule of law framework sheds some light on the understanding of the commented
substantive requirements by the Commission. In its four recommendations regarding Poland, the
Commission decided to focus on changes introduced by the legislative branch with regard to the
functioning of the national judiciary, including the Constitutional Court, and that can be
characterised as having been intentionally introduced by the national authorities, as the
Commission itself has recognised. 163 Similarly, it is clear that the Commission maintains a narrow
understanding of the substantive scope of the framework, focusing its attention mainly on rule of
law shortcomings, especially those linked to the independence and impartiality of the judiciary (see
Box 1), although they can also be linked to some other EU values (i.e. the fundamental right to an
effective remedy and the principle of the separation of powers).

3.3.2. The procedure: What type of mechanism is the Commission's rule of
law framework?
From a procedural point of view, the Commission's rule of law framework was designed as a tool to
address threats to the rule of law through a 'structured dialogue' that allows the Commission to
address recommendations to the Member State failing to uphold EU values after an assessment of
the situation. The flexibility of the tool and the wide margin for manoeuvre left to the
Commission are defining features of the framework.
As indicated above, the only EU institution formally engaging in a possible dialogue with the
Member State concerned under the framework is the Commission itself, although it is committed to
updating the Council and Parliament regularly on progress made and to relying when needed on
the external expertise of other EU bodies, such as the EU Agency on Fundamental Rights, or non-EU
bodies, such as the Council of Europe/Venice Commission or European judicial networks. In this vein,
the mechanism differs from other EU rule of law mechanisms of a preventive nature, notably
Article 7 (1) TEU, which may have similar outcomes (i.e. the possibility to address recommendations
to a Member State), but require the participation of the Council and the Parliament in the decisionmaking process. Within the framework, the Commission can autonomously decide to activate the
procedure, pursue or stop the procedure at any point in time and engage with the national
authorities through a variety of means, in line with the wide margin for manoeuvre that the
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Commission enjoys under the administrative part of infringement procedures, as will later be
explained under Section 4.2 of this study. The fact that the Court of Justice has no jurisdiction to
control how and when the procedure is applied adds to that wide margin of manoeuvre left to the
Commission. In this vein, the framework seems to be based on the idea that flexible mechanisms
allowing the Commission to engage with and persuade non-compliant Member States secure better
compliance compared with the use of coercive enforcement mechanisms. 164
As outlined in the Commission's 2014 communication, structured dialogue within the framework
consists of three possible stages (see Figure 2 below): a) an assessment stage, in which the
Commission collects information and evaluates it in order to determine whether there is a threat to
the rule of law in a Member State and, in the case of a positive answer, decides to send a 'rule of law
opinion' to the Member State concerned and give it the possibility to respond; b) a second stage in
which the Commission might address a 'rule of law recommendation' with specific indications on
how to resolve the situation within a prescribed deadline to the Member State concerned if it has
not properly redressed the situation before; and c) a follow-up stage, in which the implementation
of the recommendation is monitored by the Commission. This stage may potentially be followed by
the activation of Article 7 TEU and/or Article 258 TFEU infringement actions if the Commission
considers that the Member State has not properly remedied the situation.
However, the Commission remains always the master of the procedure: there is no obligation for it
to follow through all the stages of the procedure even if the Member State concerned has done
nothing to redress the situation; there are no clear time-limits for the different stages of the
procedure (the Commission may impose deadlines on the Member State, but no time constraints
are imposed on the Commission's actions/decisions) and, therefore, the Commission seems to be
free to extend any of the stages, for example, by sending several recommendations (as opposed
to just one) to the Member State; and most of the communication between the Member State
concerned and the Commission remains non-public, as the Commission announces only the launch
of the procedure and the sending of its 'rule of law opinion' (the content is released only at the
request of an EU citizen), 165 publishing just the recommendations addressed to the Member State.
The Commission's application of the rule of law framework to Poland shows the flexibility of the tool:
the Commission announced its decision to launch the procedure on 13 January 2016 only, 166 and its
adoption of a rule of law opinion on 1 June 2016. 167 It published its first recommendation addressed
to Poland with a detailed account of all the shortcomings identified on 27 July 2016 (see Box 1).
Although the Commission invited the Polish authorities to address its recommendations within
three months from the notification of that first recommendation, once that deadline expired the
Commission did not take any immediate decision under Article 7 TEU, but instead addressed three
new recommendations to the Polish authorities on 21 December 2016, 26 July 2017 and
20 December 2017 (see Box 1). In these recommendations new problems were identified in addition
to those already identified in the first one and new deadlines to address the situation were set
(2 months in the 21 December 2016 recommendation, 1 month in the 26 July 2017 recommendation
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and, 3 months in the 20 December 2017 recommendation). The Commission only decided to trigger
an Article 7 (1) TEU procedure when publishing its fourth rule of law recommendation on
20 December 2017. In addition, the continuous exchange of views between the national authorities
and the Commission during the application of the framework was never published, although the
Commission's recommendations make a detailed account of those exchanges (see all the
recommendations cited in Box 1).
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Figure 2 − The Commission's rule of law framework

Source: EPRS.
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3.3.3. Application of the rule of law framework: The effectiveness question
As indicated above, the Commission's rule of law framework has been applied only in relation to
Poland, following the measures adopted by Polish authorities at the end of 2015 as regards the
Constitutional Court, although the Commission later expanded its concerns to other measures
affecting the Ordinary Courts, the Supreme Courts and the National Council of the Judiciary.
Application of the framework enabled the Commission and the Polish authorities to exchange their
points of view on different questions. However, the effectiveness of the process is not obvious. In
the Commission's view, the Polish authorities showed through various means their unwillingness to
engage in a true dialogue. 168 In addition, according to the Commission, the Polish authorities
persistently refused to implement the changes recommended in its first, second, and third
recommendations. 169 As explained in more detail under Section 3.6.3, the situation does not differ
in relation to the fourth recommendation, issued at the same time as the Commission decided to
trigger Article 7 (1) TEU in relation to Poland. Similarly, according to the Parliamentary Assembly of
the Council of Europe, Poland has not implemented recommendations of the European Commission
for Democracy through Law (Venice Commission) and other bodies of the Council of Europe raising
substantially the same concerns as the Commission highlights in its recommendations. 170 In fact, the
Commission has recognised that Polish authorities disagree with its assessment of the measures
adopted 171 and the Polish government has expressed this disagreement, not least in an extensive
white paper 172 in which it justified the measures adopted and explained the reasons behind them,
including its willingness to reinforce the independence of the Polish judiciary.
Although it is difficult to assess the effectiveness of the Commission's rule of law framework on the
basis of the Polish case only, the apparent ineffectiveness of this mechanism may be seen as a
consequence of the limits of discursive tools that rely exclusively on voluntary compliance
when it comes to addressing systemic deficiencies relating to the rule of law in Member States. In
this vein, it should be noted that some authors have argued that dialogic tools based on voluntary
compliance may not produce the desired outcomes in relation to shortcomings that are
characterised by a non-collaborative attitude of the authorities with whom the EU institutions are
seeking to embark in a constructive dialogue, at least if they are not to be followed by the use of
credible enforcement tools. 173

3.4. The Council's dialogues on the rule of law
In addition to the development of the European Justice Scoreboard, feeding into the European
Semester, and the creation of the Commission's rule of law framework, the early 2010s saw the
development of yet another EU tool to protect Article 2 TEU values, although in this case the leading
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role was assumed by the Council. On 16 December 2014, the Council established an annual
dialogue among all Member States to promote and safeguard the rule of law in the Treaties'
framework. The mechanism, put in place some months after the adoption by the Commission of its
rule of law framework, has been seen by some authors as a reaction to the Commission's move. 174
Following the opinion of the Council's Legal Service, that had criticised the Commission's
Framework for an alleged lack of legal basis in the Treaties and had proposed that the Member
States adopt a peer-review mechanism through an intergovernmental agreement supplementing
the existing Treaty framework, 175 the Council decided to establish an annual dialogue on the rule of
law that would take place in the General Affairs Council with the participation of all the Member
States and in respect of certain principles: objectivity, non-discrimination and equal treatment
of all Member States; a non-partisan and evidence-based approach; respect for the principle of
conferred competences and of national identities of Member States; and complementarity in
relation to the existing mechanisms to protect EU values in Member States. 176 Although the
conclusions establishing this mechanism were vague and left many questions open (for instance,
scope of the exercise, procedure to be followed, possible outcomes and ways to coordinate with
existing mechanisms), it was clear that the dialogue would involve only the Member States (peer to
peer) and that it would not be considered a monitoring exercise, as nothing in the conclusions
adopted by the Council suggested that the Member States would get involved in any sort of review
procedure. 177 The conclusions of the Council stressed on several occasions the need to promote a
culture of respect for the rule of law, suggesting that 'promotion of EU values' was the main aim of
this mechanism. On those premises, there have been four annual dialogues on the rule of law since
this tool began to be used by the Council and two different evaluations of the mechanism, one in
2016, 178 under the Slovak presidency, and the other one in 2019, 179 under the Finnish presidency. As
it will be discussed under Section 5.3, the Finnish presidency suggested some changes to improve
the dialogues' current format.
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C. Closa, 'The politics...', pp. 28-35. See also Council, Summary on the evaluation of the rule of law dialogue among all
Member States within the Council, 14565/16, 17 November 2016, suggesting that the Member States would be willing
to consider the possibility of turning the dialogue into an annual peer review exercise by the end of 2019.
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Verfassungsblog, 24 January 2016.
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Council's General Affairs meeting of 19 November 2019, 14270/1/19 REV 1.
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3.4.1. The scope of the dialogues: What EU values does this mechanism
promote?
The first distinguishing feature of the Council's annual rule of law dialogue is that it is not meant to
be a mechanism that can be triggered under a specific set of limited circumstances as is the case for
the preventive mechanisms analysed in this Section − the Commission's rule of law framework and
Article 7 (1) TEU). On the contrary, the Council's annual rule of law dialogue was framed from the
outset as a permanent promoting tool to be used every year, without the need for a concrete event
triggering the procedure. Although the
Box 2 − Council's annual rule of law dialogues:
Council's conclusions establishing the
scope
dialogues pointed to the possibility of having
thematic debates, thus suggesting that each
Under its annual rule of law dialogues, Council has
focused on the following topics:
annual dialogue could also be further reaching,
the four past annual debates have focused on
- 17 November 2015, under the Luxembourg Presidency
specific
topics and have not tried to engage in
− Preventing and combating anti-Semitic and antiMuslim hatred/ rule of law in the digital era (with a focus
an overall discussion on the rule of law situation
on freedom of expression, internet governance, data
in the Member States. In fact, no distinctions
protection and cybersecurity);
seem to have drawn between Member States
on the basis of their situation as regards
- 24 May 2016, under the Netherlands presidency −
Migratory flows and EU fundamental values (with a focus
compliance with EU values.
on migrant integration and EU fundamental values);

The initial conclusions setting up the tool
suggested that only rule of law-related
questions would be dealt by in the Council's
- 17 October 2017, under the Estonian presidency −
dialogues, discarding some other matters
Media pluralism and the rule of law in the digital era
linked to the other EU values enshrined in
(focusing on how to ensure pluralistic, independent and
Article 2 TEU. However, annual rule of law
quality information);
dialogues have embraced a wider scope,
- 12 November 2018, under the Austrian presidency −
including questions that can be linked to some
Trust in public institutions and the rule of law (with a
other EU values, especially respect for
focus on the reasons for low levels of trust and
fundamental rights and democracy. In this
developing strategies to promote citizens' trust);
vein, different dialogues have focused on
- 19 November 2019 under the Finnish presidency −
freedom of expression and information,
second evaluation of the dialogues.
fundamental rights that are essential in a wellfunctioning democracy (2015, 2017), and some
other fundamental rights issues, e.g. migrant integration or religious communities' rights (2015,
2016), as specified in Box 2. The choice of themes seems to follow a random pattern with every
presidency of the Council organising the dialogue on the basis of its own priorities and preferences,
although the summary of the 2016 evaluation of the dialogues suggested that presidencies should
chose the topics on the basis of a report made by the Commission or the EU Agency for Fundamental
Rights. 180
- 17 November 2016 under the Slovak presidency − first
evaluation of the dialogues;

180

Presidency summary, Summary on the evaluation of the rule of law dialogue among all Member States within the
Council, 17 November 2016, 14565/16, p. 3.
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3.4.2. Procedures and outcomes: How effective have the Council's dialogues
been?
Although publicly available information on the procedure followed by the Council in its annual
dialogues on the rule of law is scarce, the few documents accessible provide some interesting
insights. Annual rule of law dialogues are prepared by the presidency of the Council, which has a
leading role in choosing the topic and ensuring that all the principles established by the Council are
respected throughout the procedure. The annual dialogues tend to take place at the end of the year
and they are preceded by the choice of the topic by the presidency; the holding of accompanying
events, usually organised by the presidency; the drafting of a discussion paper or a non-paper by
the presidency on the selected topic that is sent to all national delegations for the preparation of
the dialogue; 181 and a COREPER session preparing the final discussion at Council level. 182 The
Commission and the Director of the EU Agency for Fundamental Rights do participate in the
Council's annual dialogues, with either one or the other introducing the debate before the national
delegations take the floor. To animate the discussion, some presidencies have decided to send
specific questions linked to the topic chosen to the national delegations before the dialogue,183
while some others have encouraged national delegations to share examples of best practice and
challenges encountered at the national level in relation to respect for the rule of law, as well as the
approach taken to respond to such challenges. 184 Therefore, the dialogues have been framed as a
very flexible tool, permitting all Member States to participate in thematic discussions and they are
clearly dependent on each presidency's capacity and ability to organise them.
After the annual dialogue, the presidency draws up conclusions 185that are forwarded to the
relevant Council's preparatory bodies for further consideration. However, it is unclear if there is any
follow up. Both the 2016 and the 2019 reviews of the annual dialogues have pointed out the
importance of strengthening the follow up, 186 thus suggesting that the dialogues are not sufficiently
results-oriented. In fact, the conclusions drafted by the presidencies do not indicate possible
deficiencies/challenges encountered in particular Member States, as they are drafted in a very
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See: Presidency, Ensuring the respect for the rule of law − Dialogue and exchange of views, 9 November 2015,
13744/15; Presidency, Presidency non-paper for the Council (General Affairs) on 24 May 2016 − Rule of law dialogue,
13 May 2017, 8774/16; Presidency, Presidency non-paper for the Council (General Affairs) on 17 October 2017 −
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(General Affairs) on 24 May 2016 − Rule of law dialogue, 13 May 2017, 8774/16).
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general way, limiting themselves to taking account of the general discussions and common
conclusions, without mentioning any specific Member State.
Therefore, it is very difficult to assess the effectiveness of the annual dialogues in fostering the
modification of the measures adopted by Member States that may disrespect EU values and in
aligning them to the best practices possibly presented by other Member States during the
dialogues. To answer this question, a detailed analysis of the content of the dialogues and the
measures adopted afterwards by Member States disrespecting EU values would be needed. As the
exact content of the dialogues has never been published, any thorough examination is currently
impossible. The Council itself considered the dialogues a useful tool during the 2019 review of the
mechanism, without explaining the reasons behind such a conclusion. 187 Apart from that, it can be
highlighted that as the Council's annual dialogues are not linked to any enforcement tool, not
even to Article 7 TEU procedures, their capacity to prevent or remedy possible shortcomings
seems completely dependent on national authorities' willingness and good faith. Such a conclusion
leads back to the debates on the effectiveness of mechanisms based on voluntary compliance for
addressing systemic situations that have been deliberately created by the same authorities that are
asked to reverse the situation, as discussed under Sections 3.1. and 3.4 of this study. Nevertheless,
this tool could be made more constructive if designed as a genuine peer-review exercise, as
suggested by some authors, 188 as discussed by the Council itself in the 2019 evaluation of the
mechanism, and as will be further analysed under Section 5.3 of this study.

3.5. Article 7(1) TEU: The preventive arm
Positioned alongside the monitoring and preventive mechanisms established by EU institutions to
address EU values deficiencies in the Member States in the early 2010s, Article 7(1) TEU is the only
preventive mechanism aiming to address systemic threats to EU values provided for by the Treaties.
In fact, Article 7 TEU provides for two different mechanisms, preventive and sanctions, to protect
EU founding values in cases of qualified violations by a Member State. The current wording of the
provision is quite recent, as it was not until the Amsterdam Treaty that the Member States decided
to introduce the sanctions mechanism (Article F(1) TEU), with the preventive mechanism being
added with the Treaty of Nice (Article 7 (1) TEU), following the Haider Affair. 189 As discussed below,
the mechanism provided for under Article 7(1) TEU can be triggered only in cases of qualified risks of
breaches of EU founding values. This mechanism differs from other EU tools designed to protect
those values, not only on account of its preventive and political nature, but also owing to the fact
that it aims to address situations of a systemic nature and not merely individual situations. As regards
its application to specific Member States, it should be noted that to date the mechanism has been
triggered twice; the first time in respect of Poland, by the European Commission, and the second
time, in respect of Hungary, by the European Parliament (see more details in Section 3.5.4 below).
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Box 3 − Scope of the European Commission's reasoned proposal on Poland
The European Commission's reasoned proposal on the determination of a clear risk of a serious breach by the Republic of
Poland of the rule of law (COM/2017/0835 final − 2017/0360 (NLE)) specified five issues raising concern:
(1) the lack of an independent and legitimate constitutional review;
(2) the adoption by the Polish Parliament of new legislation relating to the Polish judiciary which raises grave concerns as
regards judicial independence and increases significantly the systemic threat to the rule of law in Poland:
(a) the law on the Supreme Court; approved by the Senate on 15 December 2017.
(b) the law amending the 'Law on Ordinary Courts Organisation', published in the Polish Official Journal on 28 July 2017
and in force since 12 August 2017;
(c) the law amending the law on the National Council for the Judiciary and certain other laws ('Law on the National Council
for the Judiciary'); approved by the Senate on 15 December 2017; and
(d) the law amending the law on the National School of Judiciary and Public Prosecution, the law on Ordinary Courts
Organisation and certain other laws ('law on the National School of Judiciary'); published in the Polish Official Journal on
13 June 2017 and in force since 20 June 2017.

3.5.1. Scope of application of Article 7(1) TEU: What risks of breaches of EU
values are required to cross the activation threshold?
The mechanism provided for under Article 7(1) TEU can be activated when there is a 'clear risk of a
serious breach' of the founding values enshrined in Article 2 TEU by a Member State. From a
substantive point of view, the first element of note is that this mechanism and its sanctions
counterpart (see Section 4.3 below) are commonly described as horizontal mechanisms that apply
to all areas of activity of Member States, including those in the purely domestic realm. The European
Commission 190 has adopted this interpretation of Article 7 TEU and a number of experts 191 support
it in the understanding that the provision must be blind with regard to the usual distribution of
competences between the EU and its Member States, as it seeks to protect the common
constitutional core of the EU and the shared values underlying its whole legal order. In this sense, it
has been pointed out that it would make no sense and would probably be untenable for a Member
State to respect the founding values in areas of EU competence and act contrary to those values in
the purely domestic realm. 192 This reading of Article 7 TEU was adopted in the two on-going
procedures against Poland and Hungary, as the European Commission did not comment on this
question in its reasoned proposal triggering the mechanism in relation to Poland, 193 and the
European Parliament expressly highlighted that 'the Union can assess the existence of a clear risk of
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COM(2017) 835 final, 20 December 2017.
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a serious breach of the common values in areas falling under Member States' competences' under
Article 7 TEU in its resolution activating the mechanism in relation to Hungary. 194
As it has already been highlighted, Article 7(1) TEU provides for a mechanism of a preventive
nature. The drafting process of the provision clearly supports that conclusion, as the mechanism
was designed to supplement the sanctions mechanism provided for under Article 7(2) TEU. This
followed suggestions voiced ahead of the 2000 inter-governmental conference, at which the Treaty
of Nice was drafted, 195 and it was agreed by a majority of the national delegations within the intergovernmental conference. 196 As a result, the procedure can be activated when there is a 'clear risk'
of breach − not an actual breach − of one or more of the EU's founding values by a Member State.
From a substantive point of view that would, in principle, mean that the mechanism is to be used
before the actual breach of founding values occurs, the aim being to prevent such a violation. 197
As the Commission put it in 2003, the mechanism should remain in the 'realm of the potential',
'sending a warning signal to the offending Member State before the risk materialises'. 198 However,
as the risk needs to be clear, 'purely contingent risks' would not be enough to trigger the
procedure. 199
Again, the two on-going procedures initiated against Poland and Hungary provide useful
information as regards the understanding of the preventive nature of Article 7(1) TEU by EU
institutions. Both procedures were triggered in relation to a series of acts, decisions and/or legal and
constitutional changes that had already occurred or were already in force when Article 7(1) TEU was
triggered. However, both the European Parliament and the Commission indicated that, taken
together, all those facts and legal changes showed a 'pattern'200 or a 'trend'201 that represented a
systemic threat either to all EU values or to some of them. Focusing on 13 legislative changes
affecting the Polish judiciary adopted over a period of two years, the Commission was especially
clear in stating that: 'The legislative changes and their combined effects put at serious risk the
independence of the judiciary and the separation of powers in Poland which are key components
of the rule of law'. 202
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Box 4− Scope of the European Parliament's reasoned proposal on Hungary
Parliament's resolution of 12 September 2018 on a proposal calling on the Council to determine, pursuant to Article 7(1)
of the Treaty on European Union, the existence of a clear risk of a serious breach by Hungary of the values on which the
Union is founded, contains a detailed annex divided into twelve different headings and building on different sources.
The annex highlights Parliament’s concerns as regards:
-

-

-

-

-

the endangerment of the principle of separation of powers as a result of the adoption of the current constitution;
the constitutional and legal changes affecting the competences and the election of judges of the Constitutional
Court; the extensive use of direct democracy instruments by the Hungarian government, including consultations
allegedly containing incorrect or misleading information, inducing hatred against migrants or targeting the EU;
the conduct of the national elections and electoral reforms, especially as regards the delimitation of constituencies;
the constitutional and legal reforms allegedly endangering the independence of the judiciary and the prosecution
service (e.g. the establishment of new rules relating to the retirement of judges or the allegedly extensive powers
granted to the President of the National Judicial Office);
the shortcomings of national rules dealing with conflicts of interest by the Members of the national Parliament; the
Hungarian government's poor record in relation to government effectiveness and corruption;
the legal framework relating to secret surveillance for national security purposes allegedly allowing for mass
interception of communications and containing insufficient safeguards against arbitrary interference with the right
to privacy;
changes introduced in media legislation allegedly hindering freedom of expression and information;
legal changes affecting foreign universities and academic freedom;
legal reforms modifying the criteria for the recognition of churches and allegedly affecting freedom of religion;
the political discourse stigmatising NGOs and the legal changes adversely affecting their activities (e.g. imposing
restrictions to those perceiving foreign funding or imposing criminal penalties for those facilitating illegal
immigration);
deficiencies concerning the protection of women's and LGBTI persons rights in a national context characterised by
Parliament as embracing a conservative form of family and gender and LGBTI people stereotypes;
widespread discrimination of Roma people and the recrudescence of xenophobia and racism;
disrespect of fundamental rights of migrants and asylum seekers (e.g. arbitrary deprivation of liberty, violent
pushbacks, inadequate treatment of migrant children).
Hungary's poor record in relation to socio-economic rights (e.g. criminalisation of homelessness, limitations
imposed on the right to strike, poor social assistance and social security benefits).

In this vein, the positions of the European Parliament and the Commission seem to suggest that a
'clear risk' of breach of EU values might come, in some cases, not from a single event clearly putting
those values at risk, but from a series of events that, read together, may reach that threshold.
However, considering that all the concerns highlighted by the Parliament and the Commission
regarding Poland and Hungary had already occurred in the past (see Boxes 3 and 4), it could be
argued that the situation on the ground in both countries had already reached the threshold for
activating Article 7(2) TEU − 'serious and persistent breach' − and could no longer be considered
a mere threat to EU values. 203
This matter leads on to the final element characterising Article 7(1) TEU procedures from a
substantive point of view. According to the Treaties, the risk that allows those procedures to be
triggered must be of a 'serious breach' of EU values. This requirement is common to both the
preventive and the sanctions procedures under Article 7 TEU, although in the latter case there
should be a breach of EU values − not a risk of breach − and the breach should be both serious and
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persistent, as will be explored further in Section 4.3.1. The requirement that breaches of EU values
are 'serious' raises questions relating to the degree of gravity of the breaches − or risk of breaches
− that Article 7 TEU procedures aim to address. It is apparent that 'simple breaches' of EU values
would not attain the minimum level of gravity needed to trigger the procedure. The European
Commission pointed out in its 2003cCommunication on Article 7 TEU that the procedures contained
in that provision were not designed to remedy individual breaches of EU values, but are to be
considered 'last resort' tools aiming to address 'systematic' violations. 204 Similarly, the Commission
proposed to determine the seriousness of the breach − or risk of breach − taking into account two
other criteria: the purpose and the results of the breach. The Commission gave several examples,
explaining that the seriousness of the breach − or risk of breach − could be measured taking into
account whether it affected vulnerable groups (purpose) or several EU values (results). 205
Although in a completely different area, the ECJ (General Court) case law provides some insight into
how the criterion referring to the seriousness of the breach of EU values, which allows the triggering
of Article 7 TEU procedures, could be interpreted. In a series of cases concerning the annulment of
Council decisions freezing the funds and/or assets of persons subject to investigations in third
countries for misappropriation of public funds, the General Court indicated that any act classifiable
as misappropriation of public funds committed in a third country could not justify EU action with
the objective of consolidating and supporting the rule of law in that country under common foreign
and security policy. 206 EU action would be justified only in qualified situations, in those that are
serious enough 'to undermine the legal and institutional foundations' of that country. 207
Although this case law focuses on EU action to protect the rule of law in third countries, it might be
an interesting avenue to explore for the application of Article 7 TEU procedures to Member States,
as it seems to point to the structural nature of the breaches that would justify EU action. On this
note, it should be noted that academics have long discussed the criteria that should be taken into
account when defining the seriousness of the breach of EU values needed to trigger Article 7 TEU
procedures. Although various positions have been put forward, a consensus seems to have been
reached around the idea of limiting the activation of Article 7 TEU to shortcomings of a structural
nature that have implications so profound that national institutions themselves are either
unable or unwilling to address the situation.208 However worrying a situation might be, if a given
Member State's institutional framework is able to respond to the threat, the EU should refrain from
taking action.
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The two on-going procedures triggered against Poland and Hungary are an example of how the
Commission and the Parliament understand the 'seriousness' of a risk of breach of EU values that
can trigger Article 7(1) TEU procedures. The Parliament resolution on Hungary points out
deficiencies that concern several EU founding values, namely democracy, the rule of law, equality
and respect for fundamental rights, including the rights of minorities (see Box 4). By contrast, the
Commission's reasoned proposal on Poland focuses only on measures concerning the
independence of the judiciary, thus singling out the rule of law as a key founding value of the
EU (see Box 3). The European Parliament has however called several times for the scope of the
assessment in relation to Poland to be extended to alleged violations of fundamental rights − for
instance, in its 2020 resolution on the proposal for a Council decision on the determination of a clear
risk of a serious breach by the Republic of Poland of the rule of law, approved by the Plenary on 17
September 2020. 209 In both cases, the EU institutions seem to take the position that the Article 7(1)
TEU procedure is meant to be activated only when structural deficiencies affecting one or several
EU founding values can be detected in a context where national authorities are either responsible
for these deficiencies and unwilling to address them or unable to do so. In the cases of Poland and
Hungary, the issues identified by the Commission and the Parliament arguably reflect the deliberate
intent of national authorities rather than an inability to address them, as the Commission expressly
suggested in relation to Poland.

3.5.2. The procedure: What type of mechanism does Article 7(1) TEU provide
for?
As indicated above, Article 7(1) TEU contains a preventive mechanism that is meant to be applied
when there is a 'clear risk of a serious breach' of EU values by a Member State. However, this
mechanism is not only characterised by its preventive nature, but it has also been described as a
highly political tool, taking into account the prevalent role assumed by the Council and the
limited jurisdiction of the ECJ over its application (see Figure 3). 210 This specific feature of the
mechanism, that is common to its sanctions counterpart (Article 7(2)-(3) TEU), has been criticised by
some authors for giving decision-making powers to partisan actors rather than to impartial
institutions. 211
From a procedural point of view, the preventive mechanism under Article 7(1) TEU is not as
burdensome as its sanctions counterpart, making this instrument more moderate and realistic. 212
Nevertheless, the procedure is highly political in terms of its main actors: the mechanism can be
triggered by one-third of the Member States, the European Parliament or the Commission. In
order to initiate it, those actors need to submit a reasoned proposal to the Council, a requirement
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that implies monitoring the situation in the
concerned Member State and presenting the
Council with all the relevant data needed to
ascertain whether the situation deserves EU's
action. Although this requirement limits the
discretion of the actor triggering the procedure,
there is clearly no obligation to initiate an Article
7(1) TEU procedure when there is a 'clear risk of a
serious breach' of EU values by a Member State,
leaving a wide margin of appreciation to the
political actors competent to activate the
mechanism. 213

Figure 3 − Article 7(1) TEU mechanism
(preventive arm)

After hearing the Member State concerned, the
Council − with the consent of Parliament, as will
be explained below − may decide on the possible
adoption of a decision determining whether there
is a 'clear risk of a serious breach' of EU values.
The Council may also issue recommendations
following the same procedure, although the
effectiveness of the mechanism has been
questioned on account of the absence of any
enforcement instrument in relation to possible
Council recommendations. 214 Again, there seems
to be no legal obligation for the Council to
determine that there is a 'clear risk of a serious
breach' of EU values by a Member State when
certain conditions are met. Neither Article 7(1) TEU,
nor the Council's Rules of Procedure or the
standard modalities for Article 7(1) TEU
hearings, 215 adopted on 9 July 2019 by the Council,
specify any deadline for the Council to discuss or
vote the proposal triggering an Article 7(1) TEU
procedure or to hold the required hearing with the
concerned Member State. The timing of the
procedure is, therefore, left to the political
discretion of the Council.
Similarly, it is interesting to point out that
meetings in the Council to deliberate and decide
on proposals triggering Article 7(1) TEU
procedures are not public (Articles 7 and 8 of
Council's Rules of Procedure), 216 as the Presidency

Source: EPRS.
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commits only to present procedural conclusions, but not a substantive assessment of the issues
discussed (paras. 10-11, 16-17, 22-23 of the Standard modalities for Article 7 (1) TEU hearings).
Moreover, the participation of the European Parliament in Article 7(1) TEU hearings before the
Council is not envisaged, not even when it is the actor triggering the procedure. The Standard
modalities for Article 7 (1) TEU hearings do provide for those hearings to start with a presentation of
the proposal to apply that mechanism to a Member State during a maximum of 20 minutes by the
actor triggering the procedure, but only if it is either one-third of the Member States (one Member
State will represent all the Member States triggering the procedure) or the Commission. If
Parliament has activated the procedure, as was indeed the case in relation to Hungary, the hearing
will start with a report presented by the Presidency of its contacts with the European Parliament in
relation to the procedure (para. 11, Standard modalities for Article 7(1) TEU hearings). This difference
might be explained by the position presented orally by the Council's Legal Service on the matter,
according to which Parliament could not be heard in Council's meetings before Hungary's Article
7(1) TEU procedure first hearing. 217 Parliament has already criticised what it perceives to be a
procedural deficiency, also raising doubts in relation to what it describes as the irregular, nonstructured and non-transparent nature of the hearings on Hungary and Poland under the on-going
Article 7(1) TEU procedures. 218 In any case, it seems clear that the Council has been granted wide
discretion in relation to the procedural rules to respect when deciding on an Article 7(1) TEU
procedure.
As far as majorities are concerned, the Council decides by a qualified majority of four-fifths of its
members in relation to the determination of the existence of a 'clear risk of a serious breach' of EU
values and the possible recommendations to be addressed to the Member State. As the Member
State concerned cannot vote and is not counted in the calculations to determine whether the
threshold has been attained (Article 354(1) TFEU), the question that arises is how to apply this rule
if different Article 7(1) TEU procedures have been initiated in relation to several Member States.
Although the answer to this question is clearly more relevant under the sanctions mechanism,
where unanimity is required at European Council level, some authors have already pointed out that
a strict interpretation of this rule would deprive Article 7 TEU – especially the sanctions mechanism
– of its effet utile, as Member States suspected of failing to adhere to EU values would be given the
right to block the application of the provision to other Member States. 219 Therefore, scholars have
suggested an interpretation according to which the Treaties implicitly authorise the exclusion of
several Member States from voting in the context of Article 7 TEU procedures and especially in the
context of the sanctions mechanism. 220
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Before deciding, the Council needs to receive consent from Parliament by a qualified majority of
two-thirds of the votes cast, representing an absolute majority of all Members (Article 354(4)
TFEU). Again, as it has happened in relation to the threshold to be attained in the Council, the
interpretation of this voting requirement has been fraught with uncertainty due to doubts
concerning how to count
abstentions. Ahead of the Box 5 − On-going Article 7(1) TEU procedures: stages in the
European Parliament's vote on procedure
the resolution initiating Article Article 7(1) TEU has only been triggered on two occasions, against Poland
7(1) TEU procedure against and against Hungary, and both procedures are currently on-going.
Hungary, the Parliament's Legal
Poland: On 20 December 2017, the Commission triggered the Article
Service took the view that 7(1) TEU procedure for the first time, submitting a reasoned proposal for
abstentions should not prevent a decision of the Council on the determination of a clear risk of a serious
Parliament from reaching the breach of the rule of law by Poland (procedure 2017/0360 (NLE)),
required majority of two-thirds simultaneously issuing detailed recommendations to Poland
of the votes cast as the Treaties (Commission Recommendation (EU) 2018/103). The triggering of the
procedure was preceded by three detailed recommendations adopted
are silent in relation to the by the Commission under its Rule of Law Framework (2016/1374,
question and Parliament's Rules 2016/146 and 2017/1520). The Council has analysed the Polish situation
of
Procedure 221
generally in a number of meetings, holding three formal hearings on 26 June 2018,
exclude
abstentions
when 18 September 2018 and 11 December 2018. The Council is due to analyse
determining whether a certain the situation in Poland again during its 22 September 2020 meeting.
majority has been met. 222 The Hungary: On 12 September 2018, the European Parliament triggered the
ECJ may soon clarify the same procedure against Hungary (rapporteur: Judith Sargentini, the
interpretation of the voting Netherlands, Greens/EFA, procedure 2017/2131(INL)). Parliament's
requirement
within
the resolution on Hungary was adopted with 448 to 197 out of 693 MEPs
votes in favour and 48 abstentions and it was preceded by numerous
European Parliament as Hungary others adopted by the European Parliament between March 2011 and
brought an action against May 2017 (10 March 2011; 16 February 2012; 3 July 2013; 10 June 2015;
Parliament taking the view that 16 December 2015; 17 May 2017). However it was not preceded by any
abstentions should be counted assessment of the situation or recommendations made by the
and
explaining that
the Commission under the rule of law framework. The Council has analysed
the Hungarian situation in various meetings, holding two formal
threshold required by the
hearings on 16 September 2019 and 10 December 2019. The Council is
Treaties would have not been due to analyse the situation in Hungary at its 22 September 2020
met if they had been taken into meeting.
account. 223
The primarily political nature of the mechanism in Article 7(1) TEU is clearly derived from the central
role attributed to the Council and the limited jurisdiction of the ECJ. During the inter-governmental
conference that introduced the sanctions mechanism in the Treaties, the involvement of the ECJ in
Article 7 TEU procedures establishing that a breach of EU values had taken place was discussed.224
The proposal was ultimately rejected and the Member States, acting through the Council or the
European Council, remained the masters of the decisions taken under Article 7 TEU procedures. As
a result, decisions adopted under both Article 7 TEU procedures can be submitted to the scrutiny of
the Court only at the request of the Member State concerned and only in relation to the
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procedural – but not the substantive – requirements set out in Article 7 TEU (Article 269 TFEU),
thus clearly limiting the capacity of the Court to review decisions adopted under both procedures.

3.5.3. Application of Article 7(1) TEU: The effectiveness question
Although the procedures against Poland and Hungary were launched respectively in
December 2017 and September 2018, no decision has yet been made in relation to either country
and the effects of triggering of this mechanism have been, to date, rather doubtful with regard to
the situation on the ground. The Council has discussed the Polish situation several times and three
hearings were held on 26 June 2018, 18 September 2018 and more recently on 11 December 2018,
the latest one focusing on seven major topics: 225 the early retirement of Supreme Court judges; the
replacement of the members of the National Council of Judiciary by members elected by judges
from among themselves and by members elected by the Parliament from among judges put
forward by 25 judges or a group of 2 000 citizens; the impact of the retirement regime upon the
independence of ordinary judges; the new disciplinary regime and the newly created Disciplinary
Chamber of the Supreme Court; the 'extraordinary appeal' procedure allowing a new Extraordinary
Control Chamber to undo final judicial decisions even after many years in cases of serious breaches
of fundamental rights; the situation of court presidents as affected by the dismissal and
appointment regime; the question of regularising the composition of the Constitutional Court and
publishing the judgments from 2016. The Council has discussed the situation in Hungary in several
meetings and the Hungarian government has been heard by the Council also on several occasions:
it presented a written contribution to the procedure in the General Affairs Council meeting of
12 November 2018; a first formal hearing took place in the General Affairs Council meeting of
16 September 2019 226 and a second one in the General Affairs Council meeting of
10 December 2019. 227 However, the Council has not yet adopted any substantive decision in relation
to the procedures and no decision is expected in the near future, thus raising the question of the
effectiveness of this tool.
As regards the situation in both countries, it is difficult to ascertain whether the triggering of the
Article 7(1) TEU procedure has had any discernible effect in relation to the most controversial
measures adopted by both Member States. The Commission has been updating the Council
regularly on the situation in Poland, noting that key concerns identified in the Commission's
reasoned proposal have remained unaddressed. 228 None of the major Polish laws listed in the
Commission's reasoned proposal has been repealed or significantly amended to address the
concerns highlighted by the Commission, except for the measures adopted to implement the
decisions made by the ECJ in the context of specific infringement procedures initiated against
Poland (see Section 4.2.3). The European Parliament229 and also non-EU institutions, such as the
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Parliamentary Assembly of the Council of Europe 230 or the Venice Commission 231 have recently
referred to the situation in Poland, raising concerns similar to those raised in the Commission's initial
reasoned proposal triggering Article 7(1) TEU in relation to Poland. As regards Hungary, the
assessment is even more challenging, as the Hungarian authorities have implemented ECJ
judgments in infringement procedures linked to EU values violations, although in a way that gave
rise to controversy (see Section 4.2.3) and have also taken a step back in relation to some of the
measures they intended to adopt, as it has been highlighted by the European Parliament itself232
and the Venice Commission. 233 However, the situation in the country remains cause for concern for
the European Parliament, 234 which has recently indicated that the situation is continuing to
deteriorate on the ground. Similarly, the situation In Hungary is been closely monitored by the EU
institutions, 235 other international organisations 236 and experts, 237 especially due to the measures
adopted by Hungarian authorities to deal with the Covid-19 pandemic in the country, 238 once again
raising the question of the effectiveness of the Article 7(1) TEU procedure as a preventive tool to
safeguard EU values.
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4. Enforcement mechanisms
Having analysed the existing monitoring and
preventive tools available to address EU values
deficiencies in Member States, this section turns to the
enforcement tools EU institutions may resort to in order
to address violations of those values. At first sight,
Article 7(2) and (3) TEU provides for the only tool
available under the Treaties to enforce EU values as
regards Member States. However, general EU law
enforcement tools, such as infringement procedures
and preliminary references, have been used to
address specific instances of non-compliance with
EU values by Member States, especially since the ECJ
began to refer to Article 2 TEU in its case law,
demonstrating different ways to operationalise the
values enshrined therein (see Annex, Table 1). As will be explained further below, these enforcement
tools do not aim to tackle the same type of EU values shortcomings, as Article 7(2)-(3) TEU only apply
in cases of 'serious and persistent' breaches of EU values by a Member State, and preliminary
references and infringement procedures do not seem to be applicable, at least in principle, to
violations of such a systemic nature.

4.1 Preliminary references
The origins of the preliminary reference procedure can be traced back to Article 41 of the Treaty
establishing the European Coal and Steel Community, (the Treaty of Paris) 239 which provided for a
narrowly defined scope of jurisdiction: regarding only the validity of acts of the High Authority and
Council if raised before national courts, and it did not yet entail an interpretation of EU law, not to
mention judicial review of national measures. When the Treaty of Rome was being prepared, Michel
Gaudet, one of the drafters of that Treaty and head of the High Authority's legal service, wished to
frame the preliminary reference as a 'true system of judicial review' giving the ECJ 'exclusive
competence to interpret European law in all cases where it played a role before national courts.' 240
However, this option was rejected and the current model, initially enshrined in Article 177 TEEC, was
eventually chosen. 241
The wording of Article 177 TEEC has been essentially taken over by the current Article 267 TFEU,
with an extension of the acts subject to the control of the ECJ, as the Court can now rule on the
validity and interpretation of acts of 'bodies, office or agencies of the EU' − and not only of the EU
institutions. In this vein, the main aim of the preliminary rulings procedure, as indicated in the official
recommendations issued by the ECJ, is to 'ensure the uniform interpretation and application of
[EU] law within the European Union, by offering the courts and tribunals of the Member States a
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means of bringing before the [ECJ] (…) questions concerning the interpretation of EU law or the
validity of acts adopted by the institutions, bodies, offices or agencies of the Union.'242 This section
will enquire whether, as part of the task of ensuring that 'uniform interpretation and application' of
EU law, the ECJ can also contribute to the enforcement of EU values, as enshrined in Article 2 TEU,
vis-à-vis the Member States of the Union, and if so how. In this context it should be underlined that
in contrast to the action for failure to fulfil Union obligations (infringement procedure), provided for
in Articles 258-260 TFEU (and discussed in Section 4.2 below), the procedure provided for in Article
267 TFEU is not designed as an enforcement procedure but, as indicated above, as a mechanism
ensuring the homogeneity of legal interpretation as regards the norms of EU law in its judicial
application by national courts. It is about ensuring that courts and other bodies in the Member
States have the same understanding of the norms of EU law, both primary and secondary.
However, preliminary references have been often used by the ECJ to rule on the conformity of
national law with EU law, since the landmark case of Van Gend en Loos, 243 in which the majority of
the ECJ decided to rule on the compatibility of Dutch law with the Treaties on the understanding
that such a question pertained to the interpretation of Community law, rather than its application,244
thus expanding the scope of the procedure as envisaged by the drafters of the Treaty and the
Member States. 245 Koen Lenaerts, now President of the ECJ, wrote explicitly that in that judgment
the ECJ 'widened the scope of the preliminary reference procedure' reaching the 'practical
outcome as the one that would be obtained through a direct invalidation of Member State law.'246
As a result, preliminary references are currently used by the ECJ not only to ensure uniform
interpretation and application of EU law, including Article 2 TEU values, but also to point out
possible discrepancies between national and EU law, including in relation to those values, as will
be explained below.

4.1.1. Scope of application: When may national courts resort to Article 267
TFEU in the context of breaches of Article 2 TEU values?
The preliminary reference procedure has a very strictly determined scope of application. It is not
sufficient for a national court that considers that one or more of the values enshrined in Article 2 TEU
has been breached by the national authorities (e.g. government, parliament, public administration)
to trigger Article 267 TFEU. This point can be illustrated by the recent ECJ judgment in the
Miasto Łowicz case, 247 in which two Polish courts submitted references asking for interpretation of
Article 19(1) TEU in the context of disciplinary proceedings triggered on the basis of the new
national legal framework on the disciplinary regime applicable to judges established by Polish
authorities (i.e. in the context of the value – 'rule of law', as enshrined in Article 2 TEU). The ECJ
rejected the reference as lying outside the scope of Article 267 TFEU and reiterated the conditions
for bringing such a reference by a national Court in the following terms:
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'the question referred for a preliminary ruling must be 'necessary' to enable the
referring court to 'give judgment' in the case before it' (para. 45);
the procedure does not serve to give 'advisory opinions on general or hypothetical
questions to be delivered but rather that it is necessary for the effective resolution of a
dispute' pending before the national court (para. 44);
the national judge 'is not empowered to bring a matter before the Court by way of a
request for a preliminary ruling unless a case is pending before it in which it is called
upon to give a decision which is capable of taking account of the preliminary ruling'
(para. 46);
the preliminary reference procedure must be differentiated from the action for failure
to fulfil obligations (Articles 258-260 TFEU) –as in the latter the ECJ 'must ascertain
whether the national measure or practice challenged by the Commission or another
Member State, contravenes EU law in general, without there being any need for there
to be a relevant dispute before the national courts, the Court's function in proceedings
for a preliminary ruling is, by contrast, to help the referring court to resolve the specific
dispute pending before that court' (para. 47);
as a consequence, there must be 'a connecting factor between that dispute and the
provisions of EU law whose interpretation is sought, by virtue of which that
interpretation is objectively required for the decision to be taken by the referring court'
(para. 48).
Box 6 − Examples of cases in which the ECJ has referred
explicitly to Article 2 TEU in preliminary references concerning
the application of the European arrest warrant:
-

-

-

-

-

Judgment of 15 November 2019, Dorobantu, C-128/18,
referring court from Germany − Detention conditions in the
issuing Member State of a European Arrest Warrant (Hungary).
Judgment of 6 December 2018, IK, C-551/18 PPU, referring court
from Belgium − Effects of the failure of the judicial authority
issuing a European arrest warrant (Belgium authorities ) to
communicate to the executing judicial authority (the Netherlands
authorities) the existence of an additional sentence imposed on
the person concerned.
Judgment of 19 September 2019, RO, C-327/18 PPU, referring
court from Ireland − Effects of the notification by a Member State
of its intention to withdraw from the European Union (UK) as
regards the European arrest warrants issued by the authorities of
that Member State.
Judgment of 25 July 2018, ML, C-220/18 PPU, referring court
from Germany −- Detention conditions in the issuing Member
State of a European arrest warrant (Hungary).
Judgment of 25 July 2018, Celmer, C-216/18 PPU, referring court
from Ireland − Independence and impartiality of the judiciary in
the issuing Member State of a European arrest warrant (Poland).
Judgment of 5 April 2016, Aranyosi and Căldăraru, C-404/15
and C-659/15 PPU − Detention conditions in the issuing Member
State of an European arrest warrant (Hungary and Romania).

In the case at hand, the ECJ
found that there was no
substantive
connection
between the cases pending
before the national judges,
on one hand, and EU law, in
particular Article 19(1) TEU,
on the other (para. 49).
Although it was true that
disciplinary proceedings had
been opened against the
referring judges on account
of allegedly improper use of
Article 267 TFEU, the Court
noted that the proceedings
had been closed and no
misconduct
was
found
(para. 54).

Even if the admissibility
criteria
of
preliminary
references restrict the use of
this mechanism as a tool to
enforce EU values, it is to be
noted that the values
enshrined in Article 2 TEU
have been the object of preliminary references in various cases (see Annex, Tables 1 and 2). In
many of these cases, the ECJ finds norms of national law or their judicial application as being in
breach of EU law. In some of these cases, the ECJ has expressly referred to Article 2 TEU, together
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with some other Treaty or secondary EU law provisions, to ground its decision (see Annex, Table 1),
whereas in some others, the ECJ does not explicitly mention Article 2 TEU, although a clear link to
one or several of the values mentioned therein can be established (see Annex, Table 2, for a nonexhaustive list of relevant cases). The ECJ thereby grants legal protection to the common values of
the Union.
These cases originated from many EU Member States, which clearly shows that the preliminary
reference procedure can be used to address EU values deficiencies that are not necessarily
'systemic' (as required by Article 7 TEU), but can arise in individual, sometimes even isolated cases.
For instance, in the Tele2 Sverige case the ECJ upheld the value of human rights (right to privacy) in
Sweden, 248 and in the Achatzi case the value of human rights (religious freedom) in Austria, where
only Christians could enjoy a holiday on Good Friday. 249 A large proportion of values-related caselaw is concerned with asylum law. For instance, in the recent Jawo case, 250 the ECJ interpreted the
Dublin III regulation to the effect that Article 4 of the Charter of Fundamental Rights precludes the
transfer of an applicant for international protection to the Member State which, in accordance with
Dublin III, is normally responsible for examining his application for international protection, where,
in the event of such protection being granted in that Member State, the applicant would be exposed
to a substantial risk of suffering inhuman or degrading treatment on account of the living conditions
that he or she could be expected to encounter. The reference was brought by a German court, which
had doubts about the living conditions for refugees in Italy where Mr Jawo was to be deported.
The Jawo case illustrates the cross-border aspect of the preliminary ruling mechanism as an
instrument for upholding Article 2 TEU values: national courts, whenever facing a cross-border
situation involving the duty to deport or extradite a person to another EU Member State may
enquire about the state of EU values, such as human rights or the rule of law, in that specific Member
State. The German-Italian case of Jawo is not isolated, mention can be made of the GermanRomanian case of Dorobantu, 251 where a German court, requested to surrender Mr Dorobantu to
Romania, had doubts about the compatibility of prison conditions in the latter Member State with
the Charter of Fundamental Rights, or the well-known Celmer case concerning an Irish court's doubts
as to whether a Polish citizen would be judged by an independent and impartial tribunal, which is a
prerequisite for a fair trial, if surrendered to Poland in the context of the Commission's investigation
into the alleged rule of law deficiencies in that country. 252

4.1.2. The procedure: How do preliminary references work?
The mechanism of the preliminary reference procedure involves, as its main actors, two courts – the
national court referring the question, and the ECJ providing an answer. Therefore, this mechanism
can be featured as an exclusively judicial tool, through which only courts (national and European)
cooperate to ensure correct interpretation and application of EU law, including Article 2 TEU values.
In addition, Member States and the EU institutions are entitled to submit their observations
regarding the interpretation of EU law that is to be provided to the national court.
The response provided by the ECJ is binding on the national court with regard to the
interpretation of EU law contained in it. However, as Takis Tridimas has noted, the formulation of
248
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the ECJ's response can actually leave the national court with more or less discretion: he distinguishes
between 'outcome cases', where the national court has no margin for manoeuvre, 'guidance cases',
where the national court receives guidelines on how to decide the case, and 'deference cases', where
the guidance is so vague that in fact it remains at the discretion of the national court how to apply
EU law to the case at hand. 253

4.1.3. The effectiveness of the preliminary reference procedure as a
mechanism for upholding EU values
Against the backdrop of the various mechanisms discussed in the present study, the preliminary
reference procedure seems to be a highly effective mechanism for upholding the EU values
enshrined in Article 2 TEU, thanks to the legally binding effects of the ECJ judgment, which actually
go beyond the case at hand. As indicated by Morten Broberg, ECJ rulings in preliminary references
are declaratory in nature, as they explain the correct interpretation of existing EU law, but they do
bind Member States and not only the Member State from which the preliminary reference came,
but all Member States, as they are given general validity and binding force throughout the EU. 254
According to the same author, this erga omnes effect
of preliminary rulings means 'that when interpreting Binding nature of ECJ rulings in preliminary
EU law, all national courts are obliged to apply not references
only the operative part of a preliminary ruling, but As indicated by the ECJ (judgment of 21.6.2007,
also its ratio. This obligation applies to all national Joined Cases C-231/06 to C-233/06, Emilienne
courts regardless of whether they sit as courts of last Jonkman, para 41), national authorities need to
comply with ECJ rulings in preliminary references:
instance'. 255 Therefore, the legal force of a judgment
given under Article 267 TFEU, from the perspective of Following a judgment given by the Court on an order
the Member State's duty to implement it, is no for reference from which it is apparent that the
national legislation is incompatible with Community
different from the force of a judgment given under law, it is for the authorities of the Member State
Article 258 TFEU.
concerned to take the general or particular measures
necessary to ensure that Community law is complied

In terms of legal effects, the effectiveness of the with, by ensuring in particular that national law is
preliminary reference procedure is therefore changed so as to comply with Community law as
comparable to that of infringement proceedings or soon as possible and that the rights which individuals
other mechanisms producing legally binding effects. derive from Community law are given full effect.
On the other hand, even if the interpretation of EU
law given in an infringement case is considered
authoritative across the Union, its operative part mentions only the Member State concerned,
whereas the preliminary ruling judgment, in its operative part, provides for an abstract and
general interpretation of EU law. This could be considered per se an additional strength of the
Article 267 TFEU procedure in terms of addressing EU values in a global manner. It could also
however contribute to reducing the mechanism's immediate effectiveness, especially if the
operative part is formulated in an open-ended manner.
The overview of recent cases concerning EU values in which the ECJ provided binding guidance to
national courts (see Annex , Tables 1 and 2) indicates that the mechanism can be deployed in order
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to uphold a broad array of EU values, including human dignity, human rights, non-discrimination,
rights of minorities, and the rule of law. In order to assess the effectiveness of Article 267 TFEU in
comparison to other mechanisms aimed at safeguarding EU values within the Member States it is
necessary to point out the main differences between the preliminary ruling mechanism and the
other mechanisms discussed in this study. They are as follows:
1

2

3
4

5

The preliminary ruling mechanism produces binding legal effects on the national
court that asked the question, on all courts and bodies of that Member State and, as
far as it contains a general and abstract interpretation of EU law – upon all courts
and authorities across the EU; this is similar to infringement proceedings, but
different from the monitoring and preventive mechanisms discussed in Section 3
above.
Although the non-implementation of a judgment rendered under Article 267 TFEU
is not sanctionable directly within that procedure, it can be sanctioned through
the infringement procedure (see Section 4.2 below); this is similar to the
infringement procedure, but in contrast with the monitoring and preventive
mechanisms discussed above.;
The mechanism can be triggered only by a national court, but not by the EU
institutions – in contrast to Article 7 TEU or Article 258 TEU.
The mechanism can be deployed to safeguard the observance of EU values only in
areas covered by EU law, as its aim is to provide an interpretation of EU law; it
cannot, therefore, address all questions that can be addressed through Article 7 TEU
or the monitoring and preventive procedures analysed.
For the mechanism to be triggered there must be a concrete case pending, in
contrast to other mechanisms discussed in this study, which can be triggered in the
abstract.
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Box 7 – The AK v Krajowa Rada Sądownictwa judgment and national follow-up
The question of independence and impartiality of the Polish Supreme Court's Disciplinary Chamber (IDSN) can serve
as a case study concerning the effectiveness of the preliminary ruling as a mechanism to police observance of EU
values within Member States. Doubts concerning the independence of the IDSN arose owing to the fact that it was
formed from scratch in 2018 and its judges were appointed by the new National Council of the Judiciary (KRS), whose
judicial members had been elected by the Polish Parliament from among judges, but not, as before, by other judges.
The question of the independence and impartiality of the IDSN has been addressed through various mechanisms
(rule of law framework, Article 7(1) TEU procedure, infringement procedures), and through a preliminary reference
procedure (Joined Cases C‑585/18, C‑624/18 and C‑625/18 AK v Krajowa Rada Sądownictwa), which was initiated by
a number of Polish judges questioning the legality of the new KRS, and the independence of the IDSN. In its judgment
of 19 November 2019 in AK, the ECJ left it to the referring court – the Polish Supreme Court's Labour Chamber – to
decide whether judges appointed by the reformed KRS, including the judges of the newly created Disciplinary
Chamber of the Supreme Court, are independent. The ECJ did not decide by itself whether the Polish Supreme
Court's Disciplinary Chamber is independent, but gave the national courts the following guidance, indicating that a
court is not independent if: 'the objective circumstances in which that court was formed, its characteristics and the
means by which its members have been appointed are capable of giving rise to legitimate doubts, in the minds of
subjects of the law, as to the imperviousness of that court to external factors, in particular, as to the direct or
indirect influence of the legislature and the executive and its neutrality with respect to the interests before it and,
thus, may lead to that court not being seen to be independent or impartial with the consequence of prejudicing
the trust which justice in a democratic society must inspire in subjects of the law'. The ECJ made explicit reference to
the European Court of Human Rights case law on the independence and impartiality of the judiciary (see paras. 127151 of the ECJ judgment) which provides for a combined, objective and subjective test.
The national follow-up to the AK judgment includes a number of decisions by various courts, painting a complex
picture. The referring court (Labour Chamber), upon receiving the ECJ's answer, ruled on 5 December 2019 that the
IDSN 'is not a court within the meaning of Article 47 CFR and Article 6 of the Convention and Article 45(1) of the
Constitution'. On 8 January 2020 the Supreme Court Extraordinary Review and Public Affairs Chamber ruled that the
AK judgment should be applied as requiring proof of the lack of independence with regard to individual judges
(rather than to a chamber in its entirety). On 23 January 2020, three chambers of the Supreme Court (civil, criminal,
labour) ruled that if a judge appointed by the reformed KRS sits on a Supreme Court panel, that panel is ipso facto
inappropriately formed', allowing the judgment to be quashed; if such a judge sits on a common court panel, such
a panel may be unduly formed 'if the defective appointment causes, under specific circumstances, a breach of the
standards of independence'. The resolution of 23 January 2020 was challenged by the prime minister before the
Polish Constitutional Court (PCC). On 20 April 2020 the PCC found that the resolution is a general and abstract
normative act, and therefore subject to constitutional review, ruling that it is unconstitutional as it infringes upon
the presidential prerogative to appoint judges. On 21 April 2020 the PCC ruled that the Supreme Court is not entitled
to modify the rules on the structure of the judiciary through a creative interpretation of the legislation, and may not
question the validity of judicial appointments made by the president. As regards administrative courts, the Supreme
Administrative Court ruled on 5 February 2020 that the mere fact that a judge was appointed upon recommendation
of the reformed KRS is not sufficient to exclude him from a panel if there are no doubts as to his independence.
The Disciplinary Chamber has also been the subject of an infringement case brought by the Commission against
Poland (Case C-791/19, action brought on 25 October 2019). In that case, the ECJ granted interim measures requiring
that the Chamber suspend its activity as regards the disciplinary responsibility of judges. The operation of the
Disciplinary Chamber has been suspended as regards the disciplinary responsibility of judges, but it apparently
continues to operate as regards other types of case (waiver of judicial immunity, disciplinary responsibility of the
members of other legal professions).

4.2 Infringement procedures
If preliminary references were not (initially) designed as actions allowing the ECJ to assess the
compatibility of national law with EU obligations, that is clearly one of the goals of infringement
procedures. Articles 258-259 TFEU empower the Commission and Member States to initiate an
infringement procedure against a Member State that has failed to fulfil a legal obligation
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under the Treaties, although the possible triggering of that procedure by a Member State has rarely
been used. 256 Infringement procedures exist since the dawn of the European Communities and were
visibly strengthened with the possible imposition of financial sanctions by the ECJ under Article 260
TFEU since the Maastricht Treaty. They figure high among the best known and tested enforcement
mechanisms of EU law. As a legal procedure, in which the ECJ steps in at the last stage to determine
whether a Member State is violating EU law, infringement procedures may help to depoliticise
current debates on the shortcomings relating to EU values in certain Member States. They may also
bolster compliance, as the ECJ decisions adopted throughout the proceeding are legally binding
on the Member State concerned, similar to preliminary references rulings, and any refusal to
implement the Court's judgement or a possible order indicating interim measures can be followed
by the imposition of a financial sanction under Article 260 TFEU or Article 279 TFEU257 respectively.
This latter is a clear deterrent for any non-compliant Member State.
Although infringement procedures
are a useful tool for ensuring Member Generalised and persistent infringements of EU law can be
States' compliance with EU law, the addressed through Articles 258-260 TFEU
Commission has frequently taken the As Advocate General Geelhoed opined in Commission v Ireland
view that they are not the best tools (Opinion of 23 September 2004, C-494/01, para. 55), several
elements need to be proved by the Commission to establish a
to address systemic deficiencies general infringement of EU law, according to ECJ case law:
relating to EU values. In its 2014
'In order to be able to establish a general infringement of the
communication establishing the rule
(...)directive on the basis of the factual situations raised in
of law framework, the Commission
complaints to the Commission, (...) it would be necessary to
affirmed
that
infringement
discern elements common to these complaints which are
procedures could be used to address
indicative of a persistent underlying practice. It would have to
'certain rule of law concerns', but
be demonstrated that the existence of the factual situations
which are the subject of the various complaints, given their
could be used 'only where these
number and nature, can only be explained by a pattern of
concerns constitute, at the same
non-observance of Community law obligations on a larger
time, a breach of an specific provision
scale. In such a situation, taken together and seen in context, the
of EU law', thus suggesting that
various instances complained of cannot be regarded as mere
infringement procedures were not
isolated incidents, they are symptomatic of a policy or
suitable for addressing systemic
(administrative) practice which does not comply with the
obligations resting on the Member States.'
deficiencies relating to EU values in a
Member State, even less if the Thus, Advocate General Geelhoed summarised that (para. 115):
shortcomings felt outside the scope
of EU competences. The Commission 'In discussing the notion of a general and structural infringement
(...) there are three dimensions to such an infringement:
seems to have moved partially from
dimensions of scale, time and seriousness.'
that position, as will later be
explained, but there are still ongoing discussions relating to the usability and adequacy of such a tool to enforce Article 2 TEU
values.
In this vein, some authors have questioned the Commission's capacity to swiftly detect and
establish the cases of infringement and to take the Member States concerned to the ECJ
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through infringement procedures, either for lack of resources or for a deliberate policy of
prosecuting infringements selectively. 258 Other authors point out that infringement procedures may
not be an effective tool to address systemic deficiencies relating to EU values as they may be too
slow, due to the overall design of Articles 258-260 TFEU, 259 and they may only address the situation
partially, focusing on individual violations of EU law and disregarding the pattern of generalised
shortcomings lying underneath. 260 In this vein, possible recourse to ECJ case law on 'general and
persistent' or 'structural and general' infringements has been proposed as a way of departing
from particular infringements of specific EU law provisions with a EU values dimension and
addressing the 'big picture', that is to say, the structural deficiencies relating to those values in a
Member State. 261 Similarly, a more targeted use of the possibility to request the ECJ to determine
the case under the expedited procedure provided for in Article 23a of the Statute of the ECJ and
Article 133 of the Rules of Procedure of the Court has been proposed to avoid excessive delays in
deciding on infringement procedures addressing shortcomings linked to Article 2 TEU values. 262 A
more frequent use of the possibility to request the ECJ to order interim measures to the concerned
Member State under Article 279 TFEU has also been proposed to avoid possible serious and
irreparable harm while the ECJ is deciding on the substance of the case. 263 Although the Commission
is frequently criticised for not using all these possibilities to their full potential, 264 it has already
resorted to infringement procedures to address shortcomings as regards EU values in Member
States, as will be seen in the following sections.

4.2.1. Scope of application: Are infringement procedures an adequate tool to
address systemic breaches of EU values?
Article 258 TFEU empowers the Commission to initiate an infringement procedure against a
Member State when it has failed 'to fulfil an obligation under the Treaties'. Thus, infringement
procedures do not aim to prevent violations of EU law as they can only intervene once a violation
has taken place (ex post). The subject matter of infringement procedures has been widely defined
by the Treaties and ECJ case law: as such, any infringement of a EU law provision (primary or
secondary law) allows the Commission to initiate the procedure, no matter whether it is caused by
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Box 8 − Infringement procedures against Hungary on
violations relating to Article 2 TEU values (completed and
on-going)
The ECJ has already decided several infringement procedures
against Hungary:
-

-

-

-

Judgment 6 November 2012, Case C-286/12 − National
legislation lowering the age-limit for compulsory
retirement applicable to judges, prosecutors and notaries
Judgment 8 April 2014, Case C-288/12 − National legislation
prematurely bringing to an end the term served by the Data
Protection Commissioner
Judgment 2 April 2020, Case C-718/17 − Failure to indicate the
number of asylum applicants who can be relocated to its
territory
Judgment 18 June 2020, Case C-78/18 − National legislation
imposing specific obligations on civil organisations
receiving foreign financial support

Several other infringement procedures against that Hungary are
still pending before the ECJ:
-

-

Case C-66/18, action brought on 1 February 2018 − National
legislation on higher education
Case C-808/18, action brought on 21 December 2018 −
Asylum procedure and detention of asylum seekers in
transit zones
Case C-821/19, action brought on 8 November 2019 −
Criminalisation of support to asylum applicants and
limitation of the right to access asylum procedures.

Infringement procedures in the pre-litigation stage against that
Member State:
-

20192193 − Non-provision of food to persons held in transit
zones − Reasoned opinion of 10 October 2019.

action or inaction of a Member State, no
matter what the reasons (if any) behind
the Member States' action/ inaction, no
matter whether there is fault, guilt or
liability of the concerned Member State
or whether the infringement is
relatively irrelevant or limited in its
scope. 265
Similarly,
the
author
of
the
infringement has also been defined
broadly by the ECJ, therefore allowing
the Commission to initiate proceedings
against a Member State independently
of the nature of the public entity
breaching EU law: a Member State will
respond for actions or inactions
contradicting EU law no matter if the
author of the infringement is the
executive, 266 the legislature, 267 the
judiciary − including High or Supreme
Courts 268 − or an autonomous body,269
and regardless of whether the authority
that committed the alleged breach
belongs to the central government, or
regional
or
local
entities
in
270
decentralised states.
The ECJ has
even ruled against a Member State in
cases of infringement by private
entities when their actions can be
imputed to the Member State. 271

Under this wide understanding of the
scope of infringement procedures, the
Commission can decide to initiate them
272
not only when a Member State enacts a national legal act or decides not to repeal a legal act that
contradicts EU law, 273 but also when national authorities breach EU law at the implementation stage,

(For further details on the cases, see Annex, Table 2)
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either in individual cases or in a more generalised fashion, i.e. through general and consistent
administrative practices. 274 Therefore, the Commission can pursue not only individual, but also
'generalised and persistent', 275 infringements of EU law under Article 258 TFEU, although it has
been frequently criticised for focusing too much on individual and concrete incidents instead of
building larger cases of infringement that could potentially prove the existence of more structural
violations of EU law. 276
In fact, that seems to have been the approach taken by the Commission, for example, as regards the
infringement procedures opened against Hungary and Poland for the shortcomings identified by
the European Parliament and the Commission itself in their respective Article 7(1) TEU reasoned
proposals (see Section 3.5.2). As such, in 2012, the European Commission decided to refer Hungary
to the ECJ through two different actions in relation to the national legislation lowering the
retirement age of judges, prosecutors and notaries and the legislation prematurely bringing to an
end the term in office of the National Data Protection Commissioner (see Box 8). More recently, the
Commission has decided to initiate four different infringement procedures against Hungary in
relation to alleged violations of EU migration and asylum law; another procedure concerning the
national legislation imposing obligations of registration, declaration, transparency and publicity on
NGOs receiving foreign financial support;
and a final one relating to the national Box 9 − Infringement procedures against Poland on
legislation imposing on foreign higher violations relating to Article 2 TEU values (completed
education institutions certain obligations and on-going)
to carry on teaching activities in the The ECJ has already decided several infringement
territory of Hungary (see Box 8). These procedures against Poland:
infringement procedures are at different
Judgment of 24 June 2019, Case C-619/18 − Lowering of
stages with two of them having already
the retirement age of Supreme Court judges and
been decided by the ECJ (C-718/17, Cgranting the power to extend, at his discretion, the period
in office of those judges to the President of Poland
78/18), three still pending in front of the ECJ
(C-66/18, C-808/18 and C-821/19) and the - Judgment 5 November 2019, Case C-192/18 −
Differentiated pension ages for male and female judges
one relating to the non-provision of food to
and discretionary power of the Minister of Justice to
persons held in the Hungarian transit zones
extend the length of service for individual judges
at the border with Serbia still in the preAnother infringement procedure against Poland is still
litigation stage (see Box 8).
Similarly, the Commission has also
decided to initiate different procedures
in relation to some of the threats to judicial
independence that were identified in its
own reasoned proposal triggering Article
7(1) TEU in relation to Poland instead of
trying to show a more generalised pattern
through a single procedure. Therefore, it
has initiated four different actions in
relation to multiple acts modifying the
legal framework applicable to the Polish

pending:
-

Case C-791/19, action brought on 25 October 2019 − New
disciplinary regime for judges (interim measures
introduced by ECJ order of 8 April 2020)

Infringement procedure in the pre-litigation stage against
Poland:
-

20202182 - Act amending the Law on the common
judiciary of 20 December 2019 − Letter of Formal Notice
of 29 April 2020.

(For further details on the cases, see Annex, Table 1)
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judiciary which, in its view, threaten its independence as confirmed for the moment by two different
ECJ judgments (see Box 9). The third of those cases, concerning the disciplinary regime for judges
established in 2018, is still pending before the Court. 277 And, a fourth procedure has recently been
initiated in relation to the new Polish law on the judiciary, adopted on 20 December 2019 and
expanding the disciplinary offences that can be imposed on Polish judges to include, among others,
assessing the power to adjudicate cases by other national judges and referring cases to the ECJ on
those questions. This procedure is still in the administrative (pre-litigation) stage and has not yet
reached the Court.
Even if the Commission seems reluctant to bundle related complaints of infringement connected to
EU values, thus trying to build up a single case that could show a possible generalised pattern, as
proposed by some scholars, 278 it is to be noted that the ECJ is already using infringement
procedures to enforce Article 2 TEU values. Although the Commission has not relied only on
Article 2 TEU to found an infringement action against a Member State and the ECJ has not decided
any action for failure to act against a Member State based only on that same provision, the ECJ has
already decided several infringement procedures against Member States making an express
reference to Article 2 TEU, together with
some other Treaties or secondary EU law
Box 10 − Associação Sindical dos Juízes Portugueses case
provisions. Following its line of reasoning
In the landmark Associação Sindical dos Juízes Portugueses
in the Associação Sindical dos Juízes
case (Case C-64/16), a professional association of Portuguese
Portugueses case (see Box 10), the ECJ
judges brought an administrative action before the Supreme
has already decided two infringement
Administrative Court of Portugal seeking annulment of
actions against Poland, namely, the case
administrative measures reducing judicial salaries at the Court
concerning the lowering of the
of Auditors. The claimants argued that the salary-reduction
measures infringed the principle of judicial independence
retirement age of the Supreme Court
enshrined in Article 19(1) TEU and Article 47 of the Charter of
judges (C-619/18) and the case relating to
fundamental rights. The Supreme Administrative Court
the establishment of differentiated
submitted a preliminary reference to the ECJ seeking to
pension ages for male and female
ascertain whether Article 19(1) TEU and Article 47 of the Charter
ordinary judges (C-192/18) making a
precluded measures to reduce remuneration that are applied to
the judiciary in Portugal, where they are imposed unilaterally
clear link between the second
and on an ongoing basis by other constitutional authorities and
subparagraph of Article 19(1) TEU and
bodies. In its Judgment of 27 February 2018, the ECJ pointed out
Article 2 TEU. According to the ECJ,
that:
Article 19(1) TEU gives 'concrete
‘Article 19 TEU (…) gives concrete expression to the value of
expression to the value of the rule of law
the rule of law stated in Article 2 TEU’ (para. 32) adding that
stated' in Article 2 TEU, as it imposes on
‘The guarantee of independence, which is inherent in the task
Member States the obligation to 'provide
of adjudication (…), is required not only at EU level (…), but
remedies sufficient to ensure effective
also at the level of the Member States as regards national
legal protection in the fields covered by
courts' (para. 42).
Union law' and the rule of law requires the
However, because salary reduction measures were not targeted
existence of effective judicial review. For
at judges, but applied horizontally to public officials, the ECJ
the ECJ, the independent and impartiality
considered that they did not impair the independence of the
members of the Tribunal de Contas (Court of Auditors)
of the judiciary is an essential element of
(para. 51).
the right to fair trial and is key to
guarantee effective judicial protection in
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the fields covered by EU law. Thus, both ECJ judgments derive from Article 19 (1) TEU, read in
connection with Article 2 TEU, certain obligations to ensure the independence and impartiality of
the national judiciaries that are imposed on Member States. Similarly, the ECJ also referred to
Article 2 TEU and the value of respect for the rule of law enshrined therein to ground its judgment
on the infringement action initiated by the Commission against Germany for its decision to vote
against the European Union position − laid down in Council Decision 2014/699/EU − at the 25th
session of the Intergovernmental Organisation for International Carriage by Rail (OTIF) Revision
Committee. In this case, the ECJ linked the value of the rule of law with the effective
implementation of Council decisions, and justified its ruling concerning the admissibility of the
action pointing out that deciding otherwise would be detrimental to the binding nature of those
decisions.
In addition to the infringement cases in which the ECJ has expressly referred to Article 2 TEU, the
subject matter of certain infringement procedures can be linked to one or several EU values even if
the Commission or the ECJ do not expressly refer to that provision in their decisions on the matter,
thus showing an indirect way through which infringement procedures can help enforce EU
values. For example, in none of the infringement procedures decided against Hungary for the
shortcomings identified by the European Parliament in its resolution triggering Article 7 TEU, has
the ECJ made an express reference to Article 2 TEU (see Annex, Table 3). In some of these cases, the
Commission grounded the action (C-66/18, C-808/18) on several Treaty or Charter provisions (see
Annex, Table 3), and the ECJ itself has recently decided the case concerning the Hungarian law
imposing certain obligations on civil organisations (NGOs) receiving foreign financial support
(C-78/18) on the free movement of capital (Article 63 TFEU), and on the rights to respect for private
life, protection of personal data and freedom of association (Articles 7, 8 and 12 of the Charter).
Although the link to the human rights referred to in Article 2 TEU as one of the EU values can be
easily made, that provision is not expressly mentioned, neither by the Commission nor by the ECJ.
Similarly, infringement procedures initiated against other Member State can be linked to one or
more EU values even if no express recourse to those provisions is made. Infringement procedures
concerning the inadequate (or non-) implementation of EU law provisions on migration, asylum or
equality can be sometimes framed as violations of human rights and infringement procedures
concerning the non- or inadequate transposition of EU law on anti-money laundering can be linked
to respect for the rule of law, just to give some examples (see Annex, Table 3, for a non-exhaustive
list of other examples). Therefore, it is clear that infringement procedures can and have been used
by the Commission and the ECJ to enforce Article 2 TEU values, though sometimes in the absence
of express reference to that provision.

4.2.2. Procedure: How does the mechanism provided for under
Articles 258-260 TFEU work?
From a formal point of view, infringement procedures can be described as a multi-stage
enforcement tool, in which the Commission assumes a major role in the first, pre-judicial stage,
before the procedure enters the second, judicial stage, in which the ECJ determines whether the
Member State has failed to fulfil its obligations under the Treaties. The first administrative stage and,
before it, the informal contacts between the Commission and Member States, provide ample space
for interaction between national authorities and the Commission with the aim of discussing and
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possibly finding a way to address the infringement before the action is filed. 279 If voluntary
compliance is not achieved at the informal stage and the Commission is not convinced by the
arguments brought forward by the Member State to justify its conduct, the Commission may decide
to launch the administrative phase of the procedure by sending a letter of formal notice to the
Member State concerned. If the Commission considers the Member State's reply to be
unsatisfactory, it may issue a reasoned opinion. The latter frames the subject matter of a possible
judicial action before the ECJ. However, before the case reaches the judicial stage, the Member State
is again allowed to reply to the reasoned opinion and, if it agrees with the Commission, comply with
its demands within the deadline set in the reasoned opinion.
The Commission is not legally obliged to initiate an infringement procedure, nor to continue it to its
final stages, thus enjoying a great deal of discretion in the management of infringement procedures
until there is an ECJ decision on the case. 280 In fact, some actions are even withdrawn by the
Commission during the judicial stage. 281 The same discretion applies to the delimitation of the
subject-matter of a possible infringement procedure: as long as the Commission seeks to establish
a failure to fulfil an obligation under the Treaties, it can strategically decide the type of infringements
to which it will dedicate more time and resources and how it will try to frame the case legally. 282 In
this vein, in 2017 the Commission expressed its intention to make a more strategic use of
infringement procedures, prioritising the cases 'that reveal systemic weaknesses which undermine
the functioning of the EU's institutional framework', 283 an intention that was reiterated more
recently in the July 2019 communication on strengthening the rule of law within the Union. 284
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Similarly, the Treaties do not establish clear deadlines for each step of the administrative procedure,
giving the Commission ample discretion to adjust those deadlines to possible negotiations ongoing with the Member State. Thus, the Commission enjoys a wide margin of manoeuvre to
determine the deadlines to be respected by national authorities for replying to the letter of formal
notice and the reasoned opinion and for putting an end to the alleged breach of EU law, although
the ECJ has required the Commission
to be reasonable in its dealings with A more strategic use of infringement procedures by the
national administrations, taking into Commission
account the circumstances of the The Commission has expressed its intention to make strategic use of
case, when determining those infringement procedures (Commission, communication on EU law:
deadlines. 285
Furthermore,
the Better results through better application, 2017/C 18/02,
Commission is free to decide when to 19 January 2017, para. 3.). In this vein:
send the letter of formal notice and 'The Commission will therefore give high priority to infringements that
the reasoned opinion to the Member reveal systemic weaknesses which undermine the functioning of the
State, as well as when to refer the case EU's institutional framework. This applies in particular to
to the Court, thus being able to speed infringements which affect the capacity of national judicial systems to
up or slow down the procedure as it contribute to the effective enforcement of EU law. The Commission will
therefore pursue rigorously all cases of national rules or general
sees fit. Although again, the ECJ has practices which impede the procedure for preliminary rulings by the
tried to put some limits on the Court of Justice, or where national law prevents the national courts from
Commission's discretion to extend acknowledging the primacy of EU law. It will also pursue cases in which
the pre-litigation stage of the national law provides no effective redress procedures for a breach of EU
procedure stating that an action law or otherwise prevents national judicial systems from ensuring that
EU law is applied effectively in accordance with the requirements of the
brought under Article 258 TFEU can
rule of law and Article 47 of the Charter on Fundamental Rights of
be declared inadmissible if the the EU.
unreasonably short duration of the
administrative stage made it more 'Beyond these cases, the Commission attaches importance to ensuring
that national legislation complies with EU law since incorrect national
difficult for the Member State to legislation systematically undermines citizens' ability to assert their
refute the Commission's arguments, rights including their fundamental rights, and to draw fully the
thus infringing the state's rights of benefits from EU legislation. The Commission will also pay particular
attention to cases showing a persistent failure by a Member State to
defence. 286
apply EU law correctly.'

The Treaties frame the first prejudicial stage of infringement
procedures very broadly, giving the Commission a wide margin of manoeuvre to try to convince the
Member State concerned to comply with its demands voluntarily. In fact, the Commission has itself
pointed out that 'statistics confirm that Member States make serious efforts to settle their
infringements' before the ECJ hands down its ruling. 287 As such, for example, in 2019, the
Commission closed 604 infringement procedures after sending a letter of formal notice, 160
procedures after sending reasoned opinions and 13 after deciding to refer the case to the ECJ. In
that same year, only 31 infringement actions were submitted by the Commission to the ECJ under
Article 258 TFEU, although a total of 1 564 infringement procedures remained opened at the end of
the year. 288
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If many infringement procedures seem to be settled during the pre-litigation state, it is to be noted
that the analysis of this stage provides only half of the picture of what infringement procedures truly
are, as if the pre-litigation stage does not lead to the Member State's voluntary compliance with the
Commission's demands, the latter may decide to refer the case to the ECJ under Article 258 TFEU.
In that case, it would be for the Court to decide whether the Member State has failed to fulfil its
obligations under the Treaties, with such a conclusion being binding on the Member State
concerned. As the EU had no means to enforce the ECJ's decisions directly and had to rely on
compliance by national authorities, infringement procedures were strengthened with the
Maastricht Treaty reform. The reform introduced the threat of possible financial sanctions for
those Member States that did not implement a judgment of the Court, declaring that they had failed
to fulfil an obligation imposed by EU law (Article 260 TFEU).
Sanctions can be imposed only after a second judicial procedure, that is to say, once the Court
has rendered a first judgment declaring that a failure to fulfil obligations has occurred, the
Commission must issue a second reasoned opinion explaining how the Member State has not
complied with the first judgment of the Court, and allow the Member State a reasonable period of
time to comply with it (Article 260 (2) TFEU).289 Only after all those steps, is the Commission allowed
to refer the issue back to the Court, specifying the lump sum or penalty payment it considers
appropriate to be paid by the Member State concerned under the circumstances. A fast-track
procedure to be applied in cases where the Member State concerned has failed to fulfil its obligation
to notify measures transposing a directive was introduced by the Lisbon Treaty (Article 260 (3) TFEU),
thus adding to the possible deterrent effect of financial sanctions. This provision can be relevant for
the enforcement of EU values if they are given effect in a directive.
If the Court finds that the infringement persists and that it is appropriate to impose a financial
sanction, it will do so using several criteria to determine the amount of the sum due, including the
seriousness of the infringement, 290 a criterion that could be especially relevant in cases of breaches
of EU values. 291 Financial sanctions can take the form of periodic penalties, imposed if the
infringement still persists when the Court examines the case and aiming to ensure compliance,
and/or lump sums, imposed regardless of whether the infringement still persists and aiming to
prevent future similar infringements. 292 The amounts imposed by the Court can be high, therefore
acting as an effective deterrent for non-compliant Member States. 293 However, some scholars have
pointed out that they are often not paid, because Member States tend to comply with EU obligations
before financial sanctions are due. 294 Although this paper cannot analyse all infringement
procedures linked to EU values and determine whether the Commission has made effective use of
the possibility offered by Article 260 (2) TFEU, it is to be noted that the Commission has not yet used
this possibility against Poland or Hungary in the context of the infringement procedures initiated
against those Member States on various counts treated by the Commission itself and the European
Parliament as breaches of EU values in the two on-going Article 7 (1) TEU procedures. This may be
289
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seen as a first sign of the effectiveness of this tool in ensuring compliance with EU values by Member
States, although a more thorough analysis would be needed.

4.2.3. Application of Articles 258-260 TFEU: The effectiveness question
Although a complete overview of the effectiveness of infringement procedures to handle breaches
of EU law is far beyond the scope of this study, some aspects of this mechanism indicate that it can
be a valuable tool to address EU values shortcomings in Member States. In this vein, it is to be noted
that the Commission has generally been successful in convincing the ECJ of the existence of a
violation of EU law in infringement actions (see Table 4) and this success also translates into
infringement cases linked to EU values, as the results of the infringement procedures listed in the
Annex (Tables 1 and 3) show. In some of these cases, namely the two already decided against Poland,
the Court has even highlighted the specific dimension of the infringement, touching upon one of
the values enshrined in Article 2 TEU.
Table 4 − Judgments concerning infringement procedures: outcome (2015-2019)

Source: ECJ, Annual Report 2019. Judicial Activity, Luxembourg, 2020, p. 170.
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In addition, some of the infringement procedures linked to EU values show how the expedited
procedure, provided for in Article 23a of the Statute of the ECJ and Article 133 of the Rules of
Procedure of the Court, can be used to avoid excessive delays in deciding on the substance of the
case, and how more frequent use of the possibility to ask the ECJ to order interim measures under
Article 279 TFEU can also be used to prevent possible serious and irreparable harm while the ECJ
lays down its judgment. Although requests for the application of the expedited procedure in
infringement actions are quite rare and the ECJ does not grant them often (for example, in 2019,
only three requests were made for the use of the expedited procedure in direct actions before the
ECJ, including infringement procedures), 295 the Court did make use of the possibility to speed up
the judicial stage of the procedure by using the expedited procedure in the cases opened against
Hungary for lowering the retirement age applicable to national judges (C-286/12) and for certain
restrictions limiting the rights of asylum seekers (C-808/18), and in the case concerning the lowering
of the retirement age of the judges of the Polish Supreme Court (C-619/18) (see Annex, Tables 1 and
3, for further details). 296 While the average duration of direct actions, including infringement actions,
before the ECJ has ranged from 17 to 20 months in recent years (2015-2019), 297 use of the expedited
procedure enabled the ECJ to decide the abovementioned cases against Poland and Hungary in five
to eight months, thus speeding up the procedure substantially. Similarly, although applications for
interim measures are rare and the ECJ does not always grant them (see Table 5), the ECJ has
granted interim measures in two of the infringement cases initiated against Poland in cases
concerning judicial independence (lowering of the retirement age of Supreme Court judges −
C-619/18 − and new disciplinary regime for judges − C-791/19, thus trying to prevent possible
irreparable prejudice (see Annex, Tables 1 and 3 for further details).
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Table 5 − Proceedings for interim measures (2015–2019)

Source: ECJ, Annual Report 2019. Judicial Activity, Luxembourg, 2020, p. 177.

Although interim measures and the expedited procedure have been used in some infringement
cases linked to violation of EU values, it is to be noted that delays in taking the cases to the ECJ
and limited use of the abovementioned tools have rendered or might render some of the
judgments of the Court declaring a failure to fulfil a Member State's obligations moot, as they
are given after the contested national measures are no longer in force, or after the initial reasons for
bringing the case have disappeared. That is certainly the case, for example, of the infringement
actions brought on December 2017 against Hungary, Poland and the Czech Republic for their failure
to indicate the number of asylum applicants who could be relocated to their territory under the
temporary relocation scheme created to help Greece and Italy to deal with the increasing numbers
of asylum seekers arriving on their shores from 2015 to 2017 (Council Decision (EU) 2015/1523 and
Council Decision (EU) 2015/1601). Although the ECJ indicated in its ruling of 2 April 2020 that the
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three Member States had not complied with their obligations under EU law, 298 it is not certain that
the judgment will help to reverse the situation created by the Hungarian, Polish and Czech
governments, as the decisions they did not comply with have not been in force since September
2017. A similar assertion can probably be made in relation to some other infringement procedures
cited in the Annex (Tables 1 and 3) of this study, as for example, the one initiated against Hungary
for the national law imposing on foreign higher education institutions the obligation to comply with
certain obligations to carry on teaching activities on Hungarian territory. As Advocate General
Kokott explained in her opinion in the case, the national law challenged by the infringement
procedure had a clear impact only on the activities of the Central European University (CEU), which
was the only foreign higher education carrying out activities in Hungary that could not meet the
requirements imposed by the Hungarian Law on higher education, and had to cease its activities in
the country, opening a new campus in Vienna. 299 Considering the current situation, the future
judgment of the ECJ might not change the situation on the ground substantially even if it
concludes that Hungary did not comply with its obligations under EU law.
Finally, measuring the effectiveness of infringement procedures for addressing EU values
shortcomings in Member States by trying to evaluate if they were able to reverse the original
situation created by the infringement seems a difficult task. Taking the Polish and Hungarian cases
as examples once more, it is to be noted that both the Hungarian and the Polish authorities reacted
to the Court's rulings in the infringement procedures initiated against them for EU values-related
breaches, although some experts have expressed doubts as to whether they have complied (or will
comply) fully with the ECJ's decisions. 300 For example, following the ECJ's judgment in the early
retirement case (C-286/12), the Hungarian legislature adopted Act XX of 2013 on Legal
Amendments Concerning the Upper Age Limit to be Applied in Certain Justice Related Legal
Relationships, providing for a gradual reduction of the judicial retirement age over 10 years to 65
years and setting up the criteria for reinstatement or compensation of the judges affected by the
initial measure. However, as the compensation was beneficial for many judges and most of their
positions had already been filled in the meantime, most judges did not ask for reinstatement, but to
be compensated, and the International Bar Association reported that 173 of the 229 judges did not
return, and only 4 of the 17 court presidents removed returned to their prior positions. Although the
Commission praised the Hungarian government for implementing the Court of Justice's decision,
some scholars301 and the European Parliament itself criticised the measures as they were far from
returning the approximately 10 % of the most senior Hungarian judges affected to their prior posts.
In the Data Protection Commissioner case (Case C-288/12), the situation was similar, as Hungary
paid the agreed sum of compensation, but the Commissioner was not reinstated to his previous
post, which had disappeared with the creation of the National Authority for Data Protection and
Freedom of Information. 302
As concerns Poland, for example, when the ECJ introduced interim measures in the case relating to
the lowering of the retirement age of Polish Supreme Court judges (Case C-619/18), 303 the Polish
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legislature adopted an act of Parliament on 21 November 2018, 304 reinstating the judges in
question, but it did so on the authority of the Polish legislature. The ECJ delivered its judgment on
24 June 2019, in which it found that by lowering the retirement age of the judges of the Supreme
Court for judges in posts appointed to that court before 3 April 2018 and, by granting the President
of the Republic the discretion to extend the period of judicial activity of judges of that court beyond
the newly fixed retirement age, the Republic of Poland had failed to fulfil its obligations under the
second subparagraph of Article 19(1) TEU. However, by that time, the old system had already been
reinstated.
Another example relating Poland can be found in the ECJ's judgment relating to the lowering of the
retirement age of ordinary Polish judges (C-192/18), which was concerned with regulations existing
in Polish law between 2017 and 2018. Regarding those regulations, the Court held that Poland had
failed to fulfil its obligations under EU law by establishing a different retirement age for men and
women who were judges or public prosecutors and, by lowering the retirement age of judges of the
ordinary courts while conferring on the Minister for Justice the power to extend the period of active
service of those judges. Following the judgment, the Polish Ministry of Foreign Affairs indicated in
an official statement 305 that the judgment was concerned with legislation no longer in force, as
Poland had addressed the Commission's demands by adopting Act of 12 April 2018, repealing the
distinctions between men and women relating to the retirement age of judges of the ordinary Polish
courts and public prosecutors in Poland. Furthermore, following the amendments introduced by
the Act of 12 April 2018, Article 69(1b) of the Law on the ordinary courts henceforth provides that it
falls to the National Council of the Judiciary (KRS) and no longer to the Minister for Justice to
authorise judges of the ordinary Polish courts to continue to carry out their duties beyond the age
of 65. By virtue of those amendments, the KRS is also called upon to adopt its decisions in that regard
in the light of criteria that differ from those that applied hitherto as regards decisions of the Minister
for Justice (judgment, paras. 42-44). Nonetheless, the Commission maintained its action and the
Court ruled against Poland, indicating however that its judgment did not refer to the amendments
introduced by the Act of 12 April 2018 (para. 45). As a result, the ECJ's judgment was based on the
state of Polish law at the moment when the period laid down by the Commission in its reasoned
opinion expired (para. 46), showing how an infringement action can lead to legal changes in the
Member State concerned even earlier than the actual judgment of the ECJ is issued.
The examples presented above indicate that infringement procedures are a highly effective tool in
the hands of the European Commission, as they seem to suggest that national governments are
cautious when deciding on how to react to an ECJ ruling concluding that they failed to fulfil their
obligations under EU law. The question that remains is whether infringement procedures could
be used in a more effective way to address EU values breaches by prioritising that sort of
infringement, exploring the possibility to launch systemic infringement procedures against noncompliant Member States on the basis of Article 2 TEU or related Treaty provisions (for example,
Article 4 (3) TEU or Article 19 TEU), and by making more targeted use of the possibility to ask the ECJ
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to order interim measures and apply the expedited procedure, as various academics have already
proposed. 306

4.3 Article 7(2) and (3) TEU: The sanctions arm
Article 7(2)-(3) TEU provides for the only enforcement tool clearly designed by the Treaties to deal
with systemic breaches of EU values in Member States. This sanctions mechanism was introduced
by the Amsterdam Treaty, some years before the Nice Treaty introduced its preventive
counterpart (current Article 7(1) TEU). Although the Treaties already mentioned the European
project's attachment to the rule of law, democracy and fundamental rights 307 and proposals to
include a sanctions mechanism for Member States disrespectful of those core principles had already
been made, 308 it was not until the mid-1990s that discussions on the need to establish a mechanism
that would allow the EU to respond to undemocratic actions by Member States materialised in a
reform of the Treaties arising from the move of the EU project towards a more political entity and
the prospect of the EU's enlargement towards the East. 309
As a result, the Reflection Group established by the European Council to pave the way for the 1996
inter-governmental conference proposed including in the Treaties the express obligation upon
current and future Member States to uphold fundamental rights and a mechanism that would allow
the EU to impose sanctions on any Member State that committed a serious breach of fundamental
rights or basic democratic principles. 310 The Reflection Group's suggestion was transformed into a
more concrete proposal by the Austrian and Italian delegations during the 1996 inter-governmental
conference 311 and Articles F and F.1 were ultimately introduced in the modified Treaty on European
Union. Those provisions envisaged a sanctions mechanism that already contained the main features
of the tool provided for under current Article 7(2)-(3) TEU: a mechanism that would only apply under
the most extraordinary circumstances ('serious and persistent breach' of EU values) and with a
clear political cut, as all important decisions were left to Member States, either through the Council
or the European Council, with little participation from other EU institutions, especially the ECJ.
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4.3.1. Scope of the mechanism: What breaches of EU values may be
addressed through Article 7(2) and (3) TEU?
As already explained under Section 3.6.1 of this study, the two arms of Article 7 TEU share some
common features as regards the types of breach of EU values that allow the triggering of both
procedures: a) they are horizontal mechanisms that apply in all areas of Member States' activity,
including those beyond the EU's competences; and, b) only 'serious' breaches of EU values allow
for the activation of both mechanisms. However, the sanctions mechanism may only be triggered if
the breach is persistent and is, therefore, qualified by its prolongation in time. In addition,
Article 7(2)-(3) TEU provides for a mechanism that is no longer preventive and therefore
presupposes the materialisation, the actual existence,
of a qualified breach of EU values. This mechanism
Figure 4 − Article 7(2) and (3) TEU
has never been used and therefore it is difficult to
mechanism (sanctions arm)
ascertain how the EU institutions understand the
substantive requirements for opening up this
procedure. However, the use of the preventive
mechanism in Article 7(1) TEU suggests that the
sanctions mechanism would not be triggered easily
and, that the EU institutions might try to resort to that
preventive mechanism and exhaust all possibilities of
political dialogue with a recalcitrant Member State
before considering making use of the sanctions
mechanism provided for in Article 7(2)-(3) TEU.

4.3.2. Procedure: How does the
Article 7(2)-(3) TEU mechanism work?
The mechanism provided for in Article 7(2)-(3) TEU is
characterised by its political and enforcement nature.
The political character of the mechanism draws on the
prevalent role assumed by the Council and the
European Council, even clearer than under the
Article 7 (1) TEU preventive mechanism, and on the
limited role that the other EU institutions, including the
ECJ, have in its application.

Source: EPRS.
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simultaneously subject to the same procedure or to an Article 7(1) TEU procedure (Article 354(1)
TFEU), raising the same concerns already highlighted in the analysis of the preventive mechanism.
Abstentions do not prevent unanimity from being reached in the European Council. In this first
phase, involvement of the Commission is limited to triggering the procedure, and involvement of
Parliament is limited to giving its consent to the decision made by the European Council by the
same majority as for the preventive mechanism (Article 7(2) TFEU). Although during the intergovernmental conference leading to the adoption of the Amsterdam Treaty the possibility of giving
Parliament the prerogative to trigger the procedure was discussed, 312 it was ultimately rejected with
the Commission and one-third of the Member States being the only actors that can currently
activate this mechanism.
The adoption of a decision by the European Council opens up the second phase of the procedure
(Article 7(3)TEU), in which the Member State concerned may have certain membership rights
suspended, including its voting rights in Council, by way of sanction. In this phase, the Council
is the only institution to intervene, as neither the Commission nor the European Parliament
participate in the procedure. Again, during the intergovernmental conference leading to the
adoption of the Amsterdam Treaty, it was proposed to give Parliament and the Commission a more
prominent role in this second stage of the procedure, with the Council deciding on the possible
imposition of sanctions on a recommendation from the Commission and after Parliament's
consent. 313 However, the proposal was discarded and Council was given a wide discretion as it has
to determine on its own if and what sanctions should be imposed. The Council decides by a qualified
majority, excluding the Member State concerned from the adoption of the decision. However, the
reinforced qualified majority is applicable to this procedure, thus requiring the support of at least
72 % of the Member States representing at least 65 % of the EU's population (Article 354, in
conjunction with Article 238(3)(b) TFEU). If the situation in the Member State changes, the Council
may decide by the same majority to alter or revoke its previous decision (Article 7(4) TEU).
The political nature of this mechanism also derives from the limited role assumed by the ECJ,
which can only scrutinise decisions adopted under Article 7(2)-(3) TEU at the request of the Member
State concerned and only in relation to the procedural – but not the substantive – requirements set
out in those provisions (Article 269 TFEU), as already explained under Section 3.6.2 of this study.
The mechanism analysed can also be described as an enforcement tool, as the Member States to
which it is applied may have a sanction imposed upon them. The Treaties do not include an
exhaustive list of possible sanctions to be imposed, referring explicitly only to the possible
suspension of the voting rights of the Member State in the Council. The expulsion of the Member
State from the Union is excluded as a possible sanction as it is commonly understood that a
Member State can only leave the Union through the procedure provided for under Article 50 TEU.314
Similarly, complete suspension of membership rights amounting to a de facto expulsion of the
Member State has also been excluded by some academics, taking the view that Article 7(3) TEU only
refers to the suspension of 'certain' – and thus not all – membership rights. 315 The sanctions to be
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imposed can be of an economic or a non-economic nature, 316 permitting the EU to isolate the
backsliding Member State, 317 but not a direct intervention in national affairs in the way 'federal
execution' or 'federal coercion' clauses do in some decentralised States' constitutions. 318 When
deciding on the possible suspension of rights of a Member State, 'the Council shall take into account
the possible consequences of such a suspension on the rights and obligations of natural and legal
persons', a requirement that seeks to avoid the possible consequences of sanctions under Article 7
(3) TEU for EU citizens and businesses 319. In any case, the decision taken by the Council would affect
only the rights of the Member State, as its obligations under EU law would not be altered.

4.3.3. Possible application of Article 7(2) and (3) TEU: The effectiveness
question
The sanctions mechanism under Articles 7(2) and (3) TEU has never yet been used, making it very
difficult to determine its effectiveness. However, some lessons might be learnt from the current
application of Article 7(1) TEU to Poland and Hungary. The triggering of Article 7(1) TEU procedures
in relation to those two countries has not yet led to the adoption of any decision on the matter by
the Council. Taking into account that the procedural requirements under Article 7(2)-(3) TEU are
more burdensome than under Article 7(1) TEU, with the European Council being required to decide
by unanimity in the first stage of the procedure, it might be concluded that it would probably be
more difficult for the European Council to decide on the possible application of Article 7(2) TEU − a
necessary step that opens up the possibility to impose sanctions on a Member State under
Article 7(3) TEU − thus questioning the usability of this mechanism. This conclusion is even more
clear if two Member States are subject to the same procedure at the same time and decide to veto
any possible decision under Article 7(2) TEU concerning the other Member State, as it would be
impossible to match the unanimity requirement. 320 However, it should be pointed out that if
unanimity in the European Council could be reached, this tool could be more powerful and thus
have a greater impact on the situation in the Member State concerned. In this vein, it should be
noted that Article 7(1) TEU provides for a preventive mechanism only, giving the Council the option
to address recommendations to the Member State in question. On the contrary, Article 7(3) TEU
enables the Council to impose major sanctions on the Member State concerned and those
sanctions could be a powerful tool, helping to reverse the situation on the ground.

316

Kochenov, 'Busting the myths nuclear...', p.10.

317

Bonelli, 'A Federal turn? ...', pp. 55-56: Müller, 'Should the EU Protect...', p. 144.

318

For instance, see Article 37 of the Basic Law for the Federal Republic of Germany, or Article 155 of the Spanish
Constitution.

319

Bonelli, op. cit., p. 55-56.

320

See, Pech and Scheppele, op. cit, p. 35.

72

Protecting EU common values within the Member States

5. Way forward: New mechanisms to reinforce the EU toolbox
to protect EU values?
All the currently existing EU mechanisms to monitor
or prevent violations of EU values and/or remedy them
have their relative strengths and weaknesses. The
institutional designs of Article 7 TEU procedures and the
lack of willingness among Member States to actively
confront one of their peers has so far rendered them
ineffective, a conclusion that can also be applied to the
Council's annual dialogues on the rule of law. Similarly,
the Commission's rule of law framework has shown its
limits when it comes to addressing systemic deficiencies
relating to the rule of law in Member States, a
conclusion that can also be extended to the EU Justice
Scoreboard, as it is a tool based on dialogue and
voluntary compliance, which seems insufficient to
address shortcoming in relation to EU values in Member States unwilling to upheld them. The
European Semester may result in sanctions and fines based on non-compliance with certain
country-specific recommendations. However, recommendations relating to corruption and the
state of the justice system are not backed up by such sanctions and fines. Among enforcement tools,
infringement proceedings have so far been used to address specific violations of EU values, but have
yet to show their effectiveness in addressing more systemic situations. A similar conclusion can also
be reached as regards preliminary references, although in the case of this procedure effectiveness
is also dependant on the capacity, knowledge and actual independence of national judges, who are
the only ones competent to refer them to the ECJ.
Taking stock of the weaknesses and strengths of these tools and their effectiveness, EU institutions
have proposed new mechanisms in recent years aiming to monitor and prevent violations of EU
values or enforce them. Since 2016, Parliament has called repeatedly for an EU 'pact' on democracy,
the rule of law and fundamental rights (DRF) that would entail the preparation of an annual DRF
report by a panel of independent experts, to be adopted by the Commission, and then culminating
in a DRF policy cycle involving the European Parliament, national parliaments and the Council. It
would be based on an interinstitutional agreement among EU institutions. Although the
Commission did not follow the proposal initially, it began a consultation process in April 2019
aiming to evaluate the EU's current mechanisms to monitor and enforce EU values and reinforce
them. As a result, it has proposed to establish a narrower annual rule of law review cycle culminating
in an annual rule of law report. In2019, the Council also reviewed its annual dialogues on the rule of
law and the Presidency proposed to reframe them and coordinate them with the newly established
rule of law review cycle created by the Commission. Apart from those initiatives, it should be noted
that, in 2018, the European Commission put forward a proposal for a regulation on the protection
of the EU's budget in case of generalised deficiencies as regards the rule of law in Member States,
that is still to be adopted by the co-legislators. The following sections will analyse in depth all these
initiatives, highlighting the differences among them and their added value compared with the
currently existing tools.
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5.1. European Parliament pact on democracy, the rule of law and
fundamental rights
Parliament has called repeatedly 321 for an EU 'pact' on DRF, most recently in January 2020. 322 A
further legislative own-initiative building on the approach proposed by Parliament's 2016 legislative
own-initiative resolution is currently being considered and due to be voted upon during the plenary
session of 5-8 October 2020 (rapporteur: Michal Šimečka, Renew/Slovakia). 323 Its impacts and
European added value will be discussed in a forthcoming EPRS publication. 324
The pact originally proposed by Parliament's 2016 legislative own-initiative resolution 325 would
entail the establishment of a comprehensive EU mechanism for DRF, integrating, aligning and
complementing existing mechanisms, including the European Semester aimed at coordinating
the economic policies of the Member States (discussed in Section 3.1), the EU Justice Scoreboard
(discussed in Section 3.2) and the cooperation and verification mechanism, applicable only to
Bulgaria and Romania, the Commission's rule of law framework (discussed in Section 3.3.) and the
Council's annual dialogues on the rule of law (discussed in Section 3.4.).
As regards the legal basis, an interinstitutional agreement based on Article 295 TFEU is
Parliament's preferred option, acknowledging that the institutions have to act within the limits of
the powers conferred on them by the Treaties. 326 Here it should be underlined that the Parliament
has its own competences to monitor compliance with EU values, in order for it to effectively
exercise its right to trigger the Article 7(1) TEU procedure, when necessary. 327 Initially, the European
Commission rejected most of Parliament's recommendations, doubting their technical and legal
feasibility. 328 However, in 2019 the Commission published a consultation, 329 followed by
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communication proposing a 'blueprint for action', 330 entailing a 'rule of law review cycle'331
culminating in an 'annual rule of law report' 332 covering all Member States. Subsequently,
Commission President Ursula von der Leyen has tasked Věra Jourová, Vice-President for Values and
Transparency, and Didier Reynders, Commissioner for Justice, with the development of a
'comprehensive European rule of law mechanism', including an 'annual rule of law report
monitoring the situation in every Member State'. The Commission intends to publish its first report
in September 2020. 333
This chapter and the following one compare the monitoring mechanism proposed by
Parliament with the one on which the Commission has begun work, 334 taking a close look at
scope and procedure. The chapter first discusses Parliament's 2016 legislative own-initiative
resolution and pact on DRF 335 and the accompanying European added value assessment. 336 Second,
it looks at the Commission's annual rule of law report. Subsequently, four key differences between
the Parliament and Commission approaches are unpacked. As neither the Commission's review
cycle, nor Parliament's DRF proposal have resulted in a monitoring report so far, only tentative
conclusions will be drawn as regards their relative effectiveness in achieving compliance with
EU values.

5.1.1. Scope of application: Which breaches of EU values would be covered by
Parliament's DRF pact?
As indicated in Parliament's resolution calling on the Commission to establish an EU pact on
democracy, the rule of law and fundamental rights, the monitoring exercise under the pact should
focus on the following aspects covering democracy, the rule of law and fundamental rights, thus
clearly extending the areas of evaluation analysed by the Commission under the EU Justice
Scoreboard, the European Semester and the envisaged rule of law annual report (focusing mainly
on rule of law related issues and excluding human rights and democracy):
'the separation of powers; the impartial nature of the State; the reversibility of political decisions after
elections; the existence of institutional checks and balances which ensure that the impartiality of the
State is not called into question; the permanence of the State and institutions, based on the
immutability of the constitution; the freedom and pluralism of the media; freedom of expression and
freedom of assembly; promotion of civic space and effective mechanisms for civil dialogue; the right
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332

COM (2019) 343, p. 11.

333

European Commission, adjusted Commission work programme 2020, COM (2020) 440, 27 May 2020; Annex I, p. 5.
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to active and passive democratic participation in elections and participatory democracy; integrity
and absence of corruption; transparency and accountability; legality; legal certainty; the prevention
of abuse or misuse of powers; equality before the law and non-discrimination; access to justice:
independence and impartiality, fair trial, constitutional justice, where applicable, an independent
legal profession; particular challenges to the rule of law: corruption, conflict of interest, collection of
personal data and surveillance; Titles I to VI of the Charter of Fundamental Rights of the European
Union; and the ECHR and the protocols thereto.' 337

It should be noted that, as discussed in Section 2, the specific meaning and scope of these values
and the obligations they impose on Member States is not easy to define. Furthermore, a list of
objective indicators is not readily available for all the values mentioned in Article 2 TEU.
However, a number of (international) benchmarks have been provided, including by the Venice
Commission rule of law checklist. 338 At the same time it should be pointed out that these values
are in a triangular relationship, 339 reinforcing each other and together safeguarding the
constitutional core of the EU and its Member States. As the European Network of National
Human Rights Institutions points out 'a strong regime of rule of law is vital to the protection of
human rights, and the rule of law can only be fully realised in an environment that protects human
rights'. 340

5.1.2. DRF pact procedure
The pact (depicted in Figure 5 below) has been clearly designed as a monitoring tool and therefore,
it seeks to intervene even before a (threat of) a serious breach of EU values occurs, proposing
the systematic and annual evaluation of the situation in all Member States independently of
whether or not there are concerns regarding possible breaches of those values in any Member State.
It is therefore designed to detect such situations. In addition, it covers potential follow up,
covering a wide range of options from enhanced monitoring to triggering the Article 7 TEU
procedures. It has two core elements:
1
2

an annual European report on the DRF situation in Member States (annual DRF
report), with country-specific recommendations drawn up by the Commission in
consultation with a panel of independent experts; and
an EU DRF policy cycle, involving EU institutions and national parliaments,
including a DRF policy cycle within the institutions of the Union. 341

The European Parliament's proposal envisages the preparation of an annual report on the DRF
situation in all Member States, with country-specific recommendations. However, in terms of
sources and methods for this annual DRF report, beyond the lack of comprehensive data of sufficient
quality, there are clearly differences in standards, sources, data-handling methods and
interpretation of the various international and EU tools to be covered. They are so different in nature
and fundamentals that they require a tedious methodological exercise in order to make them
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comparable, and to allow for meaningful conclusions and findings. 342 Here Parliament's legislative
own-initiative proposal points to the contribution of the EU Fundamental Rights Information System
(EFRIS) developed by the Fundamental Rights Agency. This tool is based on existing sources of
information and evaluations of instruments already in place in this field and it could help in
conducting this exercise. 343 The annual DRF report should however also be based on a contextual
analysis, through a combination of dialogue, monitoring, benchmarking and evaluation exercises
with various actors and methods. 344 In this regard, Parliament calls for the Commission to draw up
the annual DRF report including the country-specific recommendations in consultation with a panel
of independent experts. 345 This idea is inspired by the EU Network of Independent Experts on
Fundamental Rights, active between 2002 and 2006, 346 and the Council of Europe's Venice
Commission. 347 Such a panel has also been referred to as a 'Copenhagen Commission', with
reference to the criteria to judge whether a country is democratic enough to begin the process of
accession to the EU. 348
Parliament envisages each Member State's national parliament nominating an independent
expert, who would be a qualified constitutional court or supreme court judge not currently in active
service. Ten further experts would be appointed by the European Parliament based on a list of
individuals nominated by relevant international organisations, civil society and professional
associations. 349 However, some authors have discussed an alternative proposal in accordance with
which the DRF expert panel would be directly responsible for drafting the annual DRF report. 350 The
Fundamental Rights Agency could potentially also play a larger role in DRF monitoring, either within
its current mandate, 351 or subject to a revision of its mandate in accordance with Article 352 TFEU,
which does however require unanimity among Member States. 352
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Figure 5 – EU pact on democracy, the rule of law and fundamental rights (DRF)

Source: EPRS.
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Box 11 − Parliament's further activities in the area of EU values
In addition to making proposals to establish an EU pact on
democracy, the rule of law and fundamental rights, Parliament has
used its competences to develop a broad range of activities in the
area of EU values. Without aiming to be exhaustive, it should be
pointed out that Parliament has made use of its power to trigger
Article 7(1) TEU in the case of Hungary (European Parliament
resolution of 12 September 2018, 2017/2131(INL), see Section 3.5 for
more detail), and has raised concerns as regards compliance with
fundamental rights in certain Member States and the Union in its
annual reports on the situation of fundamental rights in the
European Union (most recently from 2017 and 2016). Similarly,
Parliament has adopted several resolutions pointing out concerns
as regards compliance with EU values in different Member States,
most recently:
-

-

-

-

-

Czech Republic: Resolution of 19 June 2020 on the reopening of
the investigation against the Prime Minister of the Czech
Republic on the misuse of EU funds and potential conflicts of
interest (2019/2987(RSP)); Resolution of 13 December 2018 on
conflicts of interest and the protection of the EU budget in the
Czech Republic (2018/2975(RSP))
Hungary: Resolution of 16 January 2020 on ongoing hearings
under Article 7(1) of the TEU regarding Poland and Hungary
(2020/2513(RSP))
Malta: Resolution of 18 December 2019 on the rule of law in
Malta following the recent revelations surrounding the murder of
Daphne Caruana Galizia (2019/2954(RSP)); Resolution of 28
March 2019 on the Situation of the rule of law and the fight
against corruption in the EU, specifically in Malta and Slovakia
(2018/2965(RSP)).
Poland: Resolution of 16 January 2020 on ongoing hearings
under Article 7(1) of the TEU regarding Poland and Hungary
(2020/2513(RSP)); Resolution of 14 November 2019 on the
criminalisation of sexual education in Poland (2019/2891(RSP))
Romania: Resolution of 13 November 2018 on the rule of law in
Romania (2018/2844(RSP))
Slovakia: Resolution of 28 March 2019 on the Situation of the
rule of law and the fight against corruption in the EU, specifically
in Malta and Slovakia (2018/2965(RSP)); Resolution of 19 April
2018 on protection of investigative journalists in Europe: the case
of Slovak journalist Ján Kuciak and Martina Kušnírová
(2018/2628(RSP))

According to Parliament's proposal, the
adoption of the annual DRF report by the
Commission would initiate an interparliamentary debate and a debate in
Council aimed at addressing the result of
the report and the country specific
recommendations.
The
interparliamentary debate would result in the
adoption of a resolution by Parliament,
whereas the Council debate would
result in conclusions. 353 The debate
should be part of a multi-annual
structured dialogue between the
European
Parliament,
national
parliaments, the Commission and the
Council. It would involve civil society, the
EU's Fundamental Rights Agency and the
Council of Europe. 354 The Council debate,
building on its rule of law dialogue (see
Section 5.3.), would result in conclusions,
inviting national parliaments to provide a
response to the DRF European report,
proposals or reforms. 355 Based on the
annual DRF report, the Commission
could decide to launch a 'systemic
infringement' action under Article 2
TEU and Article 258 TFEU, (as explained
under Section 4.2 of this study) or could
also decide to submit a proposal for a
peer evaluation of the implementation
by Member States of Union policies in
the area of freedom, security and justice,
under Article 70 TFEU. 356
The Parliament resolution envisages four
scenarios for action based on the annual
DRF report:
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1
2

3

4

If a Member State is compliant with all the aspects related to democracy, the rule of
law and fundamental rights, no further action will be necessary. 357
If a Member State falls short on one or more DRF aspects listed in article 7 of
Parliament's recommendations, the Commission will start a dialogue with that
Member State without delay, taking into account the country specific
recommendations. 358
If the country specific recommendations on a Member State include the assessment
by the expert panel that there is a clear risk of a serious breach of the values
referred to in Article 2 TEU and that there are sufficient grounds for invocation of
Article 7(1) TEU, the Commission, the Council and the European Parliament will
each discuss the matter and take a reasoned decision, which will be made public. 359
If the country specific recommendations on a Member State include the assessment
by the DRF expert panel that there is a serious and persistent breach of the values
referred to in Article 2 TEU and that there are sufficient grounds for the invocation
of Article 7(2), TEU, the Commission, the Council and the European Parliament will
each discuss the matter without delay and take a reasoned decision, which will be
made public. 360

5.2. European Commission's rule of law review cycle
The European Commission initially rejected Parliament's proposal to establish a new monitoring
tool of all Member States as regards compliance with EU values. 361 However, in 2019, it launched a
more limited monitoring tool, that would include a yearly assessment of all Member States, but
limited to certain components of the rule of law; the first edition is due in September 2020. 362

5.2.1. Scope of application: What EU values are evaluated under the
Commission's rule of law review cycle?
As indicated in the Commission's communication on strengthening the rule of law within the Union,
its rule of law review cycle is aimed at identifying threats to the rule of law before adopting
any formal response to those threats. Those possible responses would include the triggering of
the rule of law framework, infringement procedures and/or Article 7 TEU, thus featuring this new
tool as a monitoring tool to be applied before any preventive or enforcement tool of EU values in
order to obtain the information needed to decide on how to proceed. As the Commission itself
indicated:
'the EU has a legitimate role to play in supporting national authorities and ensuring that negative
developments are addressed at an early stage. The role of the EU institutions should be to facilitate
cooperation and dialogue in order to prevent problems from reaching the point where a formal
response is required under the rule of law framework, by infringement procedures or by actions under
Article 7 of the Treaty on European Union'. 363
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In terms of its scope, the first edition of the Commission's rule of law report will cover 'significant
developments' in Member States, both positive and negative, within four areas. Its scope is limited
to the 'rule of law', thereby excluding elements of democracy and fundamental rights covered by
Parliament's proposed monitoring tool. It is not clear at the moment what the term 'significant
developments' means, though major legislative reforms and practical challenges will certainly be
covered.
The four areas that would be covered by the Commission's report are: 364
Justice systems, and in particular their independence, quality and efficiency 365
Independence includes: the appointment and selection of judges and prosecutors; the
irremovability of judges, including transfers of judges and dismissal; the promotion of
judges and prosecutors; the allocation of cases in courts; independence (including
composition and nomination of members), and powers of the body tasked with
safeguarding the independence of the judiciary; accountability of judges and prosecutors,
including the disciplinary regime and ethical rules; remuneration or bonuses for judges and
prosecutors; independence or autonomy of the prosecution service; independence of the bar
(chamber/association of lawyers); and significant developments capable of affecting the
perception that the general public has of the independence of the judiciary.
Quality of justice includes: accessibility of courts (e.g. court fees, legal aid); resources of the
judiciary (human and financial); use of assessment tools and standards (e.g. ICT systems for
case management, court statistics, monitoring, evaluation and surveys among court users or
legal professionals).
Efficiency of the justice system includes the length of proceedings and the enforcement of
judgments.
The anti-corruption framework
This refers to: the institutional framework's capacity to fight corruption (prevention,
investigation and prosecution), notably that of authorities (e.g. national agencies, bodies) in
charge of prevention, detection, investigation and prosecution of corruption; resources
allocated (human, financial, legal, and practical resources as relevant); prevention; the
integrity framework: asset disclosure rules, lobbying, revolving doors and general
transparency of public decision-making (including public access to information); rules on
preventing conflicts of interests in the public sector; measures in place to ensure whistleblower protection and encourage reporting of corruption; sectors with a high risk of
corruption in a Member State and relevant measures taken or envisaged to prevent
corruption in these sectors (e.g. public procurement, healthcare, other); any other relevant
measures to prevent corruption in public and private sectors; repressive measures;
criminalisation of corruption and related offences; application of sanctions (criminal and
non-criminal) for corruption offences (including for legal persons); potential obstacles to
investigation and prosecution of high-level and complex corruption cases (e.g. political
immunity regulation).

364

European Commission, Annual Rule of Law Report-Stakeholder consultation.

365

This goes beyond the Justice Scoreboard discussed in Section 3.2., as it relies on more sources and will lead to a
qualitative assessment.
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Certain issues relating to media pluralism
These issues refer to media regulatory authorities and bodies; independence, enforcement
powers and adequacy of resources of media authorities and bodies; conditions and
procedures for the appointment and dismissal of the head or members of the collegiate body
of media authorities and bodies; transparency of media ownership and government
interference; the transparent allocation of state advertising (including any rules regulating
the matter); public information campaigns on rule of law issues (e.g. on judges and
prosecutors, journalists, civil society); rules governing transparency of media ownership
framework for journalists' protection; rules and practices guaranteeing journalist's
independence and safety and protecting journalistic and other media activity from
interference by state authorities; law enforcement capacity to ensure journalists' safety
and to investigate attacks on journalists; access to information and public documents.
Other institutional issues relating to checks and balances
This area covers the process for preparing and enacting laws; stakeholders or public
consultations (in particular consultation of the judiciary on judicial reforms), transparency of
the legislative process, rules and use of fast-track procedures and emergency procedures
(for example, the percentage of decisions adopted through emergency/urgent procedure
compared to the total number of decisions adopted); regime for constitutional review of
laws; independent authorities; independence, capacity and powers of national human
rights institutions, ombudsman institutions and equality bodies; accessibility and judicial
review of administrative decisions; modalities of publication of administrative decisions and
scope of judicial review; implementation by the public administration and state
institutions of final court decisions.

5.2.2. Procedure: How is the rule of law review cycle applied?
The Commission's rule of law review cycle is a yearly monitoring tool in which the Commission is
the main actor assessing the situation in the Member States as regards the above-mentioned
criteria. In terms of standards to be applied, the assessment will be based on requirements and wellestablished European standards, including relevant obligations under EU law and ECJ case law,
European Court of Human Rights case law and Council of Europe standards. 366 The report will
provide a qualitative assessment in the light of these standards and it will focus on a synthesis of
significant developments introduced by a brief factual description of the legal and institutional
framework relevant for each pillar. Furthermore, it will present both challenges and positive
aspects, including good practices. Moreover, the Commission indicates that there will be a
qualitative assessment of all Member States, 'while remaining proportionate to the situation and
developments in full respect of the principle of equality of Member States'. 367 In practice, this means
that reports on Member States facing several rule of law challenges might be longer. Finally, it will
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be based on a close dialogue with Member States, country visits, on stakeholders' contributions and
on all other relevant sources. The reports and materials used will be referenced in the report. 368
Beyond sources of information such as EFRIS, during the preparation of its rule of law report the
Commission has consulted international organisations and professional associations. 369 It has
furthermore relied on a network of contact points on the rule of law nominated by their Member
States for exchange of information and dialogue. 370 The input received from Member States on the
state of play in the four focus areas will be published on the Commission's website, with the
agreement of the Member States. In addition to that, the Commission relies on a targeted
stakeholder consultation, which was open for contributions until 4 May 2020. Stakeholders were
asked to highlight significant developments horizontally at EU level (concerning several or all EU
Member States), and/or at Member State level, focusing primarily on developments since January
2019. The inputs received by stakeholders will be published on the Commission website, for those
stakeholders who agree to such publication. The Commission has also conducted virtual country
visits. Prior to the publication of the rule of law report in September, Member States will be given
the opportunity to comment on the analytical parts of the report concerning their country-specific
assessment.
Although the Commission has not gone into extensive detail as regards the exact response
Parliament and Council should give to the annual rule of law report, 371 both institutions are
encouraged to follow up on the rule of law report in their discussions. The European Parliament
and national parliaments are also encouraged to develop inter-parliamentary cooperation and
dialogue on rule of law issues, an element also included in Parliament's legislative own-initiative
resolution. 372 As explained in Section 5.3, the Presidency of the Council has proposed to base the
Council's annual dialogues on the rule of law on the Commission's annual report, although it is still
unclear what could be the scope, outcomes and possible follow-ups of those discussions in the
Council. 373

5.2.3. Four key differences between the Parliament and Commission
initiatives and their impact on effectiveness in achieving compliance with EU
values
The four key differences between the Parliament and the Commission initiatives relate to the legal
basis chosen to found the monitoring exercise envisaged, the scope of that monitoring exercise,
the actors involved, and possible follow-up action.
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Table 6 – Monitoring EU values: Four key differences between the mechanism proposed by the
Parliament and the mechanism adopted by the Commission
European Parliament

European Commission

Legal basis

Article 295 – Treaty on the Functioning of the
European Union (TFEU) (interinstitutional
agreement)

Commission monitoring as 'Guardian
of the Treaties' as per Article 17(1)
TEU

What is assessed?

Democracy, rule of law, fundamental rights

Rule of law (separate reports on
democracy and fundamental rights)

Who assesses?

Panel of independent experts

Commission

What follow-up?

EU policy cycle for DRF; Commission to undertake
further monitoring and/or activate additional
procedures (e.g. Article 7(1) TEU procedure or
Article 258 TFEU procedure)

Interparliamentary debates within
the European Parliament and
discussions within Council

Source: Author's own summary.

First, there is no interinstitutional agreement underpinning the Commission exercise. Such an
agreement would be an appropriate way to ensure legal certainty 374 and coordination between the
Commission, Parliament and Council, notably as regards the scope, methodology and follow-up
to their monitoring exercises. In particular, within the context of an interinstitutional agreement,
cooperation could be organised in terms of programming and regular exchanges with the aim of
achieving a common understanding among the EU institutions on the methodologies used to
assess compliance with democracy, the rule of law and fundamental rights. At the same time,
the model chosen by the European Commission resembles the Economic Semester, in which
Parliament plays a minor role and Council is criticised for watering down many of the Commission's
recommendations, 375 though in the Semester it is the Council that has the final say, whereas it will
be the Commission writing the rule of law report.
Second, Parliament envisaged a broader scope for the monitoring exercise, also taking on board
possible threats to democracy and fundamental rights, whereas the Commission envisages focusing
only on certain components of the rule of law. However the Commission produces an annual report
on the application of the Charter of Fundamental Rights. 376 The Commission's 2020 work
programme, meanwhile, announces a European democracy action plan, the aim of which will be to
counter disinformation and to adapt to evolving threats and manipulations, as well as to support
free and independent media. 377 These therefore remain, stand-alone publications that only partially
cover the aspects identified by Parliament. Also Parliament's approach takes into account the link
between all EU values, as illustrated by two examples concerning the Roma and mass surveillance
(see Box 12). What they show is that democracy, the rule of law and fundamental rights need to be
deployed together.
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Third, the Commission remains
opposed to the involvement of a
1: Protection of minorities – the situation of the Roma
panel of independent experts as
proposed by the European
The Roma community is still subject to anti-Gypsyism, including
Parliament in 2016, citing concerns
institutional forms of discrimination and forced evictions and
expulsions. As a recent European implementation assessment on
relating to 'legitimacy, balance of
national Roma integration strategies (NRIS) concludes: 'to succeed,
inputs and the accountability of
Roma inclusion actions in all policy areas must be linked to common
results'. 378 The main point seems to
values and include awareness raising among the general public'. A
be that the Commission deems the
CEPS study conducted for Parliament's policy department
involvement of such a panel to be
challenges the premise that the situation of Roma should be
addressed as an 'integration' challenge to be tackled via socioincompatible with its role as
economic policies, and not as historically-rooted 'antigypsyism' to
'Guardian of the Treaties'. 379 On the
be tackled via rule of law and transitional justice measures. It
other hand, the strong involvement
therefore calls for a 'mechanism that could capture and prevent or
of national contact points has been
remedy institutional forms of discrimination, such as for example,
criticised by Pech et al. This partially
high-level politicians spreading hate-speech towards Roma and
other ethnic, linguistic and religious minorities, or the misuse of EU
raises the risk that 'rule of lawfunds allocated for Roma integration'.
deficient Member States designate
a contact point that has been
2: Mass surveillance
politically
captured'. 380
An
The mass surveillance of EU-citizens by intelligence services has
important
question
to
be
been extensively discussed in a number of Parliament resolutions
considered
here
is
not
only
who
following the LIBE committee inquiry into the matter. Concerns in
should
contribute
to
the
this respect relate not only to lack of control and effective oversight
over intelligence services, but also to threats to the rule of law, not
monitoring. Rather it is also about
least by the violation of the professional confidentiality of lawyers
how monitoring is done. In
and a number of fundamental rights infringements, including of the
particular the analysis needs to be
freedom of expression and the rights to privacy and data
scientifically robust and provide
protection. As a 2014 Parliament resolution stated: 'privacy is not a
an
independent, impartial and
luxury right, but is the foundation stone of a free and democratic
society'.
holistic assessment, in the sense
that information is triangulated to
provide a proper context of
individual violations, both within the Member State concerned and as regards transnational
connections and implications. The involvement of academic experts, in particular in devising the
methodology and providing a contextual analysis, could ensure that these criteria are met.
Box 12 − Examples showing how EU values are interlinked

Fourth, Parliament envisaged the publication of the full report, including contributions by
Member States and country-specific recommendations, and for it to form the basis for Council
conclusions and the adoption of a Parliament resolution following an interparliamentary debate.
This could then lead to a call on the Commission to take action ranging from enhanced monitoring
and the launch of infringement proceedings, to triggering a DRF dialogue or procedures to enforce
EU values under Articles 7(1) and 7(2) TEU. However, as has been learned from the lack of compliance
with country-specific recommendations made in the context of the European Semester in relation
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to corruption and the functioning of the justice systems, 381 recommendations that are not backed
up by the threat of sanctions are not going to lead to a more effective enforcement of EU
values. The Commission's approach, bearing in mind its prerogatives, does not take up Parliament's
recommendations. It rather encourages interparliamentary debates within Parliament and Council.
However, this stance does raise questions as to how coherence between the various elements of
the EU toolbox to monitor and enforce compliance with EU values will be ensured. In particular,
it is not clear what, if anything, will be done with the outcome of the discussions in the Council,
European Parliament and national parliaments. It is not clear how these discussions will influence
the drafting of the second annual rule of law report, the launch of specific evaluations, such as the
one provided for under Article 70 TFEU, or specific funding, including in the parallel proposal on the
protection of the Union's budget in case of generalised deficiencies as regards the rule of law,
discussed in Section 5.4. below.
A final assessment of the comparative effectiveness of the two mechanisms can only be made once
the Commission's report is out, taking into account the recommendations made in Parliament's new
legislative own-initiative report. The 2016 European added value assessment (EAVA) supporting
Parliament's legislative own-initiative proposal concluded that the DRF pact proposed by
Parliament would clarify the scope for EU action and the division of labour among the EU institutions
in the area of monitoring of compliance with and the subsequent enforcement of EU values. It
argued that this could be done at relatively low cost, particularly if the right synergies were found
with international organisations. At the same time, it would have significant benefits: notably it
would foster mutual trust, put the material conditions in place for the effective exercise of
fundamental rights, attract more investment and provide for higher welfare standards. 382

5.3. Council's reviewed dialogues on the rule of law: A periodic
peer review exercise?
While the Commission embarked on the exercise of reviewing its rule of law framework, as explained
under Section 5.2, the Council also began a review of its annual dialogues on the rule of law. The
reviewing exercise started during the 2019 Finnish Presidency on the basis of a discussion paper and
a questionnaire sent to the national delegations on 27 September 2019383 and ended with the
adoption of Presidency conclusions 384 that were only supported (or not objected to) by 26 Member
States. Adopted in the middle of discussions among Member States on setting up a periodic peer
review mechanism on the rule of law based on the proposal presented by Belgium, Germany and
the Netherlands on the margins of the 29 March 2019 meeting of the General Affairs Council, 385 the
Finnish Presidency conclusions proposed to strengthen the Council's annual dialogues by
transforming them into a 'yearly stocktaking exercise concerning the state of play and key
developments as regards the rule of law' in the Member States and the Union as a whole. Along
similar lines, the current German Presidency of the Council has proposed to coordinate the
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Council's annual rule of law dialogues with the Commission's rule of law report, holding two
separate discussions on the content of the report within the Council. 386

5.3.1. Scope of the new dialogues: What EU values would be monitored
through this mechanism?
According to the Finnish Presidency conclusions and the programme presented by the German
Presidency, the Council's annual dialogues would take place every autumn and would make use of
the Commission's annual rule of law report, thus creating synergies between the Commission's
annual monitoring exercise and the dialogues among Member States. The dialogues would then
move from the thematic debates on specific topics that they currently are to a more
comprehensive debate on the actual situation of the Member States and the EU as regards
compliance with EU values. However, if Council's dialogues limit their scope to the issues analysed
by the Commission in its annual rule of law report, the picture may be a limited one, as the
Commission plans to focus its annual report only on rule of law-related questions, as explained
under Section 5.2.1. In principle, the Council could decide to widen the scope of its dialogues to
elements not analysed in the Commission's annual dialogue or could also decide to hold an annual
dialogue to discuss the Commission's report in addition to thematic dialogues to discuss some other
topics. The Finnish Presidency conclusions encourage specialised Council configurations to
organise more in-depth debates on specific issues. However, it has still to be seen if future Council
presidencies decide to hold those thematic debates or extend the scope of the Council's dialogues
to topics not analysed by the Commission in its report through other possible means.

5.3.2. Procedure and possible outcomes of the Council's future annual
dialogues
As regards the procedure to be followed by the Council, there are many questions that have not yet
been answered. The Finnish Presidency proposed that the Council would meet every autumn in its
General Affairs configuration after the presentation of the Commission's annual report and that the
Commission's report would be used to frame the debate. 387 The German Presidency has concretised
this further, indicating that two discussions will be held: an annual one on the report as a whole
and its horizontal aspects and, a half-yearly one on the first country-specific chapters of the report,
so that all Member States in turn will be covered. 388 Preparations for the annual dialogue would not
only be based on the Commission's report, as the Finnish Presidency conclusions also encouraged
the Council's presidency in charge of the dialogue to organise more interactive exchanges (for
example, seminars with stakeholders). The Finnish Presidency conclusions and the German
Presidency programme have also indicated that the dialogue should be constructive and
inclusive, at the same time as comprehensive, genuine and interactive, thus allowing exchanges
on positive, but also negative, trends among national delegations.
However, many questions remain unanswered: we do not know how the discussions will actually
take place, on which issues they will focus, what possibilities will be offered to Member States to
expose their points of view or ask questions to other Member States, whether the discussions will
be made available to the public or what will be the outcomes of the exercise, especially in terms of
follow-up to possible conclusions relating to specific Member States and deficiencies. All these

386

Programme for Germany's Presidency of the Council of the European Union, Together for Europe's recovery, p. 18.

387

Presidency conclusions, Evaluation..., p. 2.

388

Programme for Germany's Presidency...., p. 18.

87

EPRS | European Parliamentary Research Service

questions are relevant and might transform the current Council's dialogues into a proper peerreview mechanism, especially if the debate is structured in a way that allows national delegations
to review the situation in every country, conclusions on the state of play and possible shortcomings
are made public and a proper follow-up to those conclusions is provided. As these questions are still
to be decided, a proper assessment of these renewed Council's annual dialogues will have to wait.

5.4. The proposed rule-of-law budgetary conditionality (financial
sanctions mechanism)
As analysed in the previous subsections, most of the new mechanisms proposed by EU institutions
to strengthen the EU toolbox to address EU values shortcomings in the Member States are of a
monitoring nature, aimed at improving assessment of the situation on the ground. However, as part
of the preparation of the 2021-2027 multiannual financial framework, 389 the European Commission
proposed to strengthen current mechanisms with a new enforcement tool that would link EU
funding with respect for the rule of law. To this end, on 3 May 2018, the Commission presented a
proposal for a regulation that would introduce a general rule-of-law conditionality into the
body of EU financial rules and that would apply in case of systemic breaches of that EU values. 390 The
Commission based its proposal on Article 322(1)(a) TFEU and Article 106a of the Treaty establishing
the European Atomic Energy Community, although some authors 391 and the Council's Legal
Service 392 have raised concerns regarding the link between the proposed mechanism and
Article 7 TEU.
Conditionalities are not a new mechanism in EU law, 393 and are present especially with regard to
accession and to membership in the European monetary union (EMU), being even 'a defining
element of the European integration and enlargement process.' 394 In fact, as Maria José Rangel de
Mesquita noted, 'the new mechanism proposed as part of the 2021-2027 MFF is not as innovative
as it may seem at first sight, since it copies a concept adopted within the previous MFF (2014-2020)
according to which a proposal of similar measures – linking the effectiveness of European structural
and investment (ESI) funds to sound economic governance – was included in the 2013 Regulation
on common provisions on structural funds in order to suspend, totally or partially, payments of
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structural funds towards Member States who violated the limits of the 3 % deficit (excessive
budgetary deficits)'. 395
Existing regulations concerning the EU budget include rules known as 'spending
conditionalities'. 396 The rules originated in the 1980s and were first used in the EU's external
policies, before being applied to cohesion policy. They are generally defined as a 'condition attached
to EU financial benefits with the aim of advancing broader EU policy objectives at the Member State
level'. 397 The conditions are enshrined in fund-specific regulations and can concern the Member
States or final beneficiaries. Some of the conditionalities must be fulfilled before funds are disbursed
(ex ante conditionalities), others apply in the later stages of the implementation process or are
focused on outputs and, if not fulfilled, may lead to a halt in payments (interim and ex post
conditionalities). 398 It is pointed out that 'the existing ex-ante conditionalities applied to European
structural and investment funds have already increased the administrative burden on national
managing authorities and the Commission itself.'399
So far, rule of law deficiencies have not been addressed explicitly in the framework of spending
conditionalities, although some academics claim that Article 142(a) of the Common Provisions
Regulation, 400 which provides that payments of European structural and investment funds may be
suspended if, 'there is a serious deficiency in the effective functioning of the management and
control system of the operational programme, which has put at risk the Union contribution to the
operational programme and for which corrective measures have not been taken', could allegedly
be triggered in the case of rule of law deficiencies because, as these authors claim 'a country without
the rule of law cannot generate effective management and control systems'. 401
The 2014-2020 programming period saw a clear shift towards governance by conditionality,
linked to a new results-based approach to EU finances. 402 Currently, conditionality rules are most
present in EU spending on cohesion (European Regional Development Fund, European Social Fund
and Cohesion Fund), agriculture and fisheries (European Agricultural Fund for Rural Development
and European Maritime and Fisheries Fund) and home affairs (Asylum, Migration and Integration
Fund and Internal Security Fund (ISF)). 403 However, the use of available provisions and tools has so
far been conservative, their design has been criticised by the European Court of Auditors404 and

395

M. Rangel de Mesquita, 'European Union values...', pp. 290-291.

396

R. Mańko and M. Sapała, Protecting the EU budget against generalised rule of law deficiencies, EPRS briefing,
PE 630.299, 2nd ed., June 2020, p. 3.

397

V. Viţă, 'Revisiting the Dominant Discourse on Conditionality in the EU: The Case of EU Spending Conditionality',
Cambridge Yearbook of European Legal Studies, Vol.19, 2017, pp. 116-143.

398

Mańko and Sapała, 'Protecting…', ibid.

399

J. Šelih, I. Bond and C. Dolan, Can EU funds promote the rule of law in Europe?, Centre for European Reform, 2017,
p. 13.

400

Regulation (EU) No 1303/2013 of the European Parliament and of the Council of 17 December 2013 laying down
common provisions on the European Regional Development Fund, the European Social Fund, the Cohesion Fund, the
European Agricultural Fund for Rural Development and the European Maritime and Fisheries Fund and laying down
general provisions on the European Regional Development Fund, the European Social Fund, the Cohesion Fund and
the European Maritime and Fisheries Fund and repealing Council Regulation (EC) No 1083/2006.

401

Halmai, 'The Possibility…', p. 187; R. D. Kelemen and K. L. Scheppele, blog post on the Verfassungsblog (10 September
2018).

402

Mańko and Sapała, 'Protecting…', ibid.

403

See for instance Article 19 of Regulation 1303/2013.

404

ECA Special report No 15/2017: Ex ante conditionalities and performance reserve in Cohesion: innovative but not yet
effective instruments.

89

EPRS | European Parliamentary Research Service

according to a study for the European Parliament their impact is considered uncertain. 405 Against
this background, the proposed regulation undoubtedly 'is financially − the most powerful, legally −
the most challenging, politically − the most important, and constitutionally − by far the most
significant EU conditionality ever proposed in EU internal policies'. 406
Notwithstanding this, it is to be noted that, at present (September 2020), the proposal presented by
the Commission is still being considered by the co-legislators, Parliament has substantively
amended the Commission's proposal (see the table below for a first overview) and interinstitutional
negotiations have not started, 407 making it extremely difficult to analyse the rule-of-law
conditionality as regards the three questions addressed in the present study (the scope of
application, the procedure, and the effectiveness). In particular, given the fact that the measure in
question is, practically speaking, without precedent and, additionally, it is not known how it will be
shaped at the outcome of the interinstitutional negotiations, the question of effectiveness of the tool
(Section 5.1.4 below) can be addressed only hypothetically.
The hypothetical nature of the discussions below is strengthened by the fact that in contrast to the
other measures discussed in this study, the mechanism addressed in this chapter has not yet been
deployed. It is not known, therefore, when and how it could be triggered. The rules, as proposed
by the Commission, even including the amendments proposed by the Parliament, provide for an
extremely broad scope of discretion when implementing them. 408 As will be shown later in this
chapter, there is no mechanism to allow an automatic calculation of what share of funds
allocated to a given Member State would be affected, neither is the protection of endbeneficiaries automatic. Therefore, it is with this general caveat of hypotheticality that the sections
that follow should be read.
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Table 7 − Overview of the Commission's original proposal and Parliament's legislative resolution
(selected aspects)
Subject-matter

Commission original proposal

Parliament's legislative resolution

Decision-making bodies

Commission and Council

Commission, Parliament and Council

Advisory bodies

---

Panel of independent experts appointed
by national parliaments and European
Parliament

Commission adopts proposal that can be
vetoed by Council by reversed qualified
majority voting (QMV)

Commission adopts proposal that can be
vetoed by Parliament (majority of votes
cast) or by Council; Parliament additionally
stressed the need to retain the reversed
QMV in its resolution on the MFF of 23 July
2020

Obligations vis-à-vis end beneficiaries
taken over by Member States

Obligatory transfer of funds to budgetary
reserve; possibility of additional sanctions
(off-setting of funds) against Member State
in case of non-compliance; Parliament
stressed the need to protect end
beneficiaries in its resolution on the MFF of
23 July 2020

Decision-making procedure

Protection
beneficiaries

of

end

Source: prepared by the author.

5.4.1. Scope of application: When can this mechanism be activated?
The Commission's original proposal limits the scope of application of the mechanism to cases of
generalised deficiencies as regards the rule of law in Member States, defining the rule of law in
article 2(a) as:
'the Union value enshrined in Article 2 [TEU] which includes the principles of legality, implying
a transparent, accountable, democratic and pluralistic process for enacting laws; legal certainty;
prohibition of arbitrariness of the executive power; effective judicial protection by independent
courts, including fundamental rights; separation of powers and equality before the law'.

A general deficiency of the rule of law occurs, according to article 2(b) of the proposal, when there
is a 'widespread or recurrent practice or omission, or measure by public authorities which affects the rule
of law'. Article 3(2) lists three examples of situations where a generalised deficiency may be
found: (a) endangering the independence of judiciary; (b) failing to prevent, correct and sanction
arbitrary or unlawful decisions of law enforcement authorities; (c) limiting the availability of legal
remedies, non-implementation of judgments, and limiting the effective investigation and
prosecution of, and sanctions on breaches of law.
For the sanctions mechanism to be triggered, the generalised deficiency must 'affect or risk affecting
the principles of sound financial management or the protection of the financial interests of the
Union' (article 3(1)). Examples of such situations include: the proper functioning of the Member
State's authorities implementing the Union budget in the context of public procurement, grants,
monitoring and controls; the proper functioning of investigation and prosecution services with
regard to fraud, corruption and other breaches of EU law relating to the implementation of the
budget, effective judicial review with regard to the above actions or omissions by the national
authorities; the prevention of and sanctions on fraud, corruption or other budget-related breaches
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of EU law; the recovery of funds unduly paid; and effective and timely cooperation with the
European Anti-Fraud Office (OLAF) and the European Public Prosecutor Office (EPPO).
In its legislative resolution from April 2019, Parliament amended article 2(a), where the rule of law
is defined, by including not only reference to Article 2 TEU, but also Article 49 TEU, which lays down
the criteria of membership. The list of key elements of the rule of law is also expanded to include
the principle of non-discrimination, access to justice, and impartiality of courts. A reference to the
Charter of Fundamental Rights and international human rights treaties is also added. The notion of
a 'generalised deficiency' is defined both in article 2(b) and in the newly added article 2a. The
definition in article 2(b) is expanded by adding explicitly reference to the 'principles of sound
financial management or the protection of the financial interests of the Union'. A new, detailed
definition of 'generalised deficiencies' is placed in the newly added article 2a. Drawing on
article 3(2)(a)-(c) in the Commission's proposal, it refers to five elements:
1

2

3
4
5

endangering the independence of judiciary, including setting any limitations on
the ability to exercise judicial functions autonomously by intervening externally in
guarantees of independence, by constraining judgment under external order, by
arbitrarily revising rules on the appointment or terms of service of judicial personnel,
by influencing judicial staff in any way that jeopardises their impartiality or by
interfering with the independence of attorneyship;
failing to prevent, correct and sanction arbitrary or unlawful decisions by
public authorities, including by law enforcement authorities, withholding financial
and human resources affecting their proper functioning or failing to ensure the
absence of conflicts of interest;
limiting the availability and effectiveness of legal remedies, including through
restrictive procedural rules, lack of implementation of judgments, or limiting the
effective investigation, prosecution of or sanctions on breaches of law;
endangering the administrative capacity of a Member State to respect the
obligations of Union membership, including the capacity to effectively implement
the rules, standards and policies that make up the body of Union law;
measures that weaken the protection of the confidential communication
between lawyer and client.

The concept of the risks for the financial interests of the Union (article 3) is expanded. New elements
are added to the definition, and in particular 'the proper functioning of the market economy',
including 'respecting competition and market forces' (article 3(1)(aa)), as well as 'the proper
functioning of the authorities carrying out financial control' (article 3(1)(ab). Tax fraud is added to
article 3(1))(b) and (d), and a separate point addresses 'the prevention and sanctioning of tax evasion
and tax competition' (article 3(1)(ea)).

5.4.2. Procedure: The type of mechanism provided for under the proposal
The proposal envisages the creation of a new enforcement tool that would only apply once − and
if − a generalised deficiency regarding the rule of law had already occurred in a Member State,
thus making it possible to impose sanctions. From the procedural point of view, there are significant
differences between the Commission's initial proposal and Parliament's amendments.
The Commission's original proposal envisages only two institutions involved in the procedure: the
Commission itself and the Council. No role is proposed for the European Parliament, and there
is no panel of experts to be consulted. The procedure is triggered by the Commission, which sends
a written notification to the Member State concerned (article 5(1)). The Commission should take into

92

Protecting EU common values within the Member States

account decisions of the ECJ, reports of the European Court of Auditors, as well as conclusions and
recommendation of 'relevant international organisations' (article 5(2)), presumably the Council of
Europe and the Venice Commission, but that is not spelled out explicitly. There is no duty to take
into account resolutions of the European Parliament, or opinions prepared by networks, such as the
European Judicial Network. The Commission may also request additional information from the
Member State concerned (article 5(3)), which the latter is obliged to provide (article 5(4)). The
Member State may submit observations, which the Commission must take into consideration
(article 5(5)).
Following these preliminary stages of the procedure, the Commission submits a proposal for an
implementing act, providing for sanctions, to the Council (article 5(6)). The Council may reject
the Commission proposal by qualified majority (so-called reverse qualified majority) within a
month of its adoption by the Commission (article 5(7)). If it is not rejected within that deadline, the
decision is deemed to have been adopted. Furthermore, the Council may, by qualified majority,
amend the Commission's proposal and adopt the amended text as a decision (article 5(8)). No role,
not even consultative, is envisaged for the European Parliament or any other EU institution at this
stage.
Despite the lack of transparency in the Council's proceedings, academics predict that this part of
the proposal might become 'highly contentious among Member State governments during
legislative negotiations, in particular given the great substantive discretion the Commission would
enjoy'. 409 Likewise, the 'reverse qualified majority', 410 which provides for a lower threshold that in
ordinary legislative procedure, is likely to be seen as controversial by the Council as it
'circumvents the 4/5 and unanimity requirements of Article 7(1) and (2) respectively', 411 as Gabor
Halmai underlines. Armin von Bogdandy and Justyna Łacny point out that there is no provision for
'reverse QMV' in the Treaties, which, in their view, 'inevitably raises questions about the legality of
the provisions in the draft Regulation.'412
In relation to this question, it is worth drawing attention to the draft conclusions of the Council,
presented on 14 February 2020. 413 In point 24 of that document, it is proposed that the
Commission's proposed sanctions would be 'approved by the Council by qualified majority' (no
mention is made of the Parliament and reverse qualified majority is excluded), and in point 25, it is
stated that the rule of law conditionality would be 'separate and autonomous from the procedures
provided for in the Treaties and complementary to any peer review mechanism decided for the
future'. Even though that proposal was not adopted (as there has been no agreement on the MFF at
the time of writing), it does give an idea of the direction in which the Council might go.
Finally, it is to be noted that the Commission's initial proposal also provides for a procedure for
lifting the sanctions (article 6). The sanctioned Member State may submit evidence to the
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Commission, showing that the general deficiency has been remedied or ceased to exist (Article 6(1)).
The Commission then assesses the situation and if indeed it finds that the deficiencies have been
removed partially or fully, it submits a decision to the Council lifting the sanctions, partially or fully.
No role is envisaged for the European Parliament in this procedure. The only rule that mentions the
European Parliament is in article 7, which states that the Commission must inform Parliament of the
imposition and lifting of sanctions, but beyond being informed, Parliament has no role to play under
the proposal.
Under Parliament's legislative resolution, the institution assumes a greater role in the
procedure and a panel of independent experts is created to advise and assist the Commission. As
regards Parliament's role, it is to be noted that Parliament has proposed to introduce a new rule
(article 5(6a)) providing that at the same time that the Commission adopts a decision, it will have to
simultaneously submit to the Parliament and Council a proposal to transfer to a budgetary reserve
the amount equivalent to the proposed sanctions. This proposal will be considered approved
within four weeks from its submission unless Parliament, acting by a majority of votes cast, or
Council, acting by qualified majority, decide to amend or reject it (article 5(6b)). The decision
imposing sanctions will enter into force if neither the Parliament nor Council reject the transfer
proposal within a period of four weeks (article 5(6c)). These new procedural arrangements are a
significant modification of the Commission's original proposal. First of all, the Parliament is treated
on an equal footing with Council and can veto the decision on sanctions acting by majority of
votes cast. Secondly, the decision on sanctions is now closely linked, in procedural terms, with the
proposal to transfer the value of the sanctions to a budgetary Union reserve (one of the flexibility
mechanisms proposed in the 2021-2027 MFF Regulation). In other words, an amount equivalent to
the value of the measures adopted would be set aside (similarly to de-committed appropriations,
unused margins, unexecuted commitments), considered as a margin left available and could be
mobilised for the benefit of final recipients or beneficiaries.
A second major innovation in the Parliament's amendments is the creation of a panel of
independent experts, written into the newly added article 3a and building on similar proposals
made in the context of the DRF pact discussed in Section 5.1. The experts would be drawn from
specialists in constitutional law, financial matters and budgetary matters (article 3a(1)). The panel
would number a total of 32 members, with 27 members appointed, one each, by national
parliaments, and five additional experts appointed by the European Parliament. The
Commission, Council or other EU institutions would not appoint any experts. The panel could also
invite observers from 'relevant organisations and networks', including: the European Federation of
Academies of Sciences and Humanities, the European Network of National Human Rights
Institutions, the bodies of the Council of Europe, the European Commission for the efficiency of
justice, the Council of Bars and Law Societies of Europe, the Tax Justice Network, the United Nations,
the Organization for Security and Co-operation in Europe and the Organisation for Economic Cooperation and Development (article 3(a)(1) second subparagraph). The panel would have an
advisory role and would 'assist the Commission in identifying generalised deficiencies' as defined
in the regulation (article 3(a)(2) first sub-paragraph). The panel would work on an annual basis, and
would rely both on quantitative as well as qualitative data (article 3(a)(2) second sub-paragraph).
The panel would have the power to issue an opinion on the state of the rule of law in a given Member
State (article 3(a)(4)).
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The Commission would have to take into account any opinions of the Panel (article 3a(5)), though
it seems that it could depart from them as these opinions are not defined as being legally binding.414
It would also have to inform the Parliament and Council of any notification sent to a Member State.
When assessing whether the conditions for triggering the sanctions had been met, the Commission
would be under a duty to take into account the opinions of the panel, resolutions of the Parliament
and other elements (in the original proposal the Commission was not obliged to take them into
account). Furthermore, the Commission would also have to take into account the criteria used in
accession negotiations, in particular the chapters on the judiciary, fundamental rights, freedom of
security, financial control and taxation, as well as guidelines used in the context of the cooperation
and verification mechanism.
Finally, Parliament's amendment to article 6(1) requires that the sanctioned Member State's request
to lift the sanctions must be a 'formal notification'. Upon request of the sanctioned Member State or
on its own initiative, the Commission may reassess the situation in that Member State (Article 6(2));
the Parliament's amendments make it clear that the Member State's request must trigger that
procedure; the Commission must take into account any opinions of the panel, and should, within
the indicative deadline of one month, come up with a reassessment. If the Commission's findings
are favourable to the Member State in question, it adopts a decision lifting the sanctions, and at the
same time submits to the Parliament and Council a proposal to lift the budgetary reserve (both in
full or in part). The same procedure as in article 5 applies, meaning that both the Parliament and the
Council may block the Commission's decision by a majority of votes cast (Parliament) or qualified
majority (Council).
Once the procedure is followed and if a decision is adopted, the Member States concerned can be
sanctioned. Article 4 of the Commission's proposal provides for a series of sanctions including:
suspension of payments or the implementation of the legal commitment or termination of the legal
commitment; prohibition on entering into new legal commitments; suspension of the approval of
one or more programmes or amendment of such programmes; suspension of commitments;
reduction commitments, including through financial corrections or transfers to other − spending
programmes; reduction of pre-financing; interruption of payment deadlines; and suspension of
payments. Armin von Bogdandy and Justyna Łacny point out that the proposal 'does not establish
what these measures should look like or how they would operate in practice', 415 thereby leaving a
legal gap to be filled in the future. Furthermore, in their view the rule concerning sanctions is not
clear and precise, and would not pass the ECJ case-law test for precision of rules imposing
sanctions. 416
It should be pointed out that the list of sanctions is formulated in such a way as to give a great
deal of discretion to the Commission. 417 It can choose which of the sanctions listed in Article 4 to
deploy, and to what extent. In its legislative resolution from April 2019, Parliament has not proposed
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to modify the list of sanctions. Victoria Viţă in her study for the European Parliament asserts that:
'the proposal has significant shortcomings in terms of legal clarity and foreseeability −
essential rule of law components − which mandate that any law providing for penalties (including
administrative penalties) must have a sufficient degree of clarity regarding the conduct to be
followed and clearly specify the scope of the potential penalty'. 418 Armin von Bogdandy and Justyna
Łacny argue that the definition of the rule of deficiency is formulated 'extremely broadly' 419 which
could have adverse consequences on legal certainty. 420 They comment that the definition 'might be
attacked for not being sufficiently clear and precise' adding that 'In taking actions against Member
States for breaching the rule of law, EU institutions must be careful not to frustrate the rule of
law' 421 themselves.
Another question is the temporary or durable character of the sanctions, i.e. what happens with the
suspended funding if the Member State complies with the Commission's demands at a given time
or not. Armin von Bogdandy and Justyna Łacny draw attention, in this context, to the draft MFF
Regulation and point out that if the sanctions persist for more than two years, the Member State in
question will definitely lose the allocated funding, which will be redistributed among other Member
States. 422 They point out that addressing rule of law deficiencies may be time consuming and
difficult to accomplish within a two-year timeframe, with the result that the 'application of the rule
of law conditionality may relatively easily result in the permanent loss of EU funds.' 423
A final contentious issue under this proposal has been the protection of end beneficiaries of EU
funds. In the Commission's original proposal, according to Article 4(2), unless the decision imposing
sanctions provides otherwise, the final recipients or beneficiaries of programmes or funds should
not be affected. The government entities or Member State in question must make the payments to
them, despite the imposition of sanctions. In effect, therefore, the duty to make payments would be
transferred from the EU budget to the national budget. However, the proposal does not provide for
any mechanisms to actually guarantee the payments to the end beneficiaries should the Member
State fail to make them. 424 Furthermore, the expression 'Unless the decision adopting the measures
provides otherwise' at the beginning of Article 4(2) means that the sanctions decision may state that
end beneficiaries will not be protected at all and will lose the funding, becoming effectively
penalised for the breaches of the rule of law committed by the Member State. The protection of end
beneficiaries is, therefore, conditional (on the Council decision) and limited (no enforcement
mechanism provided).
Under Parliament's amendments the protection of end beneficiaries would be stepped up and
made more realistic through the imposition, upon the Commission, of concrete duties vis-a-vis the
end beneficiaries or final recipients, including information duties and provision of guidance. Under
Article 4(3b), the Commission will have a legal duty to 'ensure that any amount due by government
entities or Member States ... is effectively paid to final recipients or beneficiaries'. This is backed by
effective additional sanctions against the non-compliant Member State, including the recovery of
payments made to governmental bodies that have not made payments to the end beneficiaries or

418

Viţă, op. cit., p. 55.

419

von Bogdandy and Łacny,

420

Ibid., p. 14.

421

Ibid.

422

Ibid., pp. 17-18.

423

Ibid., p. 18.

424

Ibid., p. 18-19.

96

Protecting EU common values within the Member States

the transfer of an amount equivalent to that which was not paid to the end beneficiaries to the
Union reserve; this money could then 'be mobilised ... for the benefit, to the possible extent, of the
final recipients or beneficiaries'. A newly inserted article 7a requires the Commission to report to the
Parliament and Council on the application and effectiveness of the regulation, at the latest five years
after its entry into force. A newly inserted article 8a requires that the content of the proposed
regulation be 'inserted into the Financial Regulation upon its next revision'. Quite apart from the
legal rules of the regulation aimed at protecting beneficiaries, Armin von Bogdandy and
Justyna Łacny suggest that if an end beneficiary suffers damage as a result of the funds withdrawal,
they could claim compensation before national courts on the basis of the ECJ's Francovich doctrine
on Member State civil liability vis-à-vis individuals for breaches of EU law. 425

5.4.3. Potential effectiveness of the rule of law conditionality
Given that the mechanism described in this section is still in statu nascendi, and its exact scope and
content remain unknown, it is very difficult to make specific predictions as to its effectiveness. To
begin with, it is worth referring to the theoretical model describing EU conditionalities, known as
the 'external incentives model' or 'EIM', 426 developed some 15 years ago by political scientists
Frank Schimmelfennig and Ulrich Sedelmeier. According to this model, EU conditionalities are
described as a 'strategy of reinforcement by reward' under which 'the EU pays the reward if the
target government complies with the conditions and withholds the reward if it fails to comply'. 427
The model Schimmelfennig and Sedelmeier developed deals, therefore, with so-called 'positive
conditionality', as opposed to the 'negative conditionality' 428 in the Commission's proposal.
Nonetheless, it seems that some elements of the EIM model put forward by Schimmelfennig and
Sedelmeier could be of interest in the context of predicting the potential effectiveness of the ruleof-law conditionality. In particular, the analytical framework of the EIM model could be inspiring in
this context. According to the framework, the following elements are taken into account: 429
rewards – 'Conditionality is more likely to be effective the more sizeable the rewards,
and the more they are tangible rather than distant'.
determinacy – 'Target governments must know what exactly they need to do to meet
the conditions and get the reward. The EU enhances determinacy by specifying the
conditions clearly and by giving regular feedback. In addition, determinacy depends on
the salience of specific conditions for the EU'.
credibility – 'Credibility refers to both the credibility of the EU's threat to withhold the
reward if conditions are not met and the credibility of the EU's promise to pay the
reward once they are met. (…) Credibility also depends on the EU's coherence and
consistency in applying conditionality'.
costs – This refers to 'the domestic costs of adopting EU rules. For any given size and
speed of rewards, determinacy of conditions, and credibility of conditionality, it is the
size of domestic adoption costs that determines whether target governments will meet
the EU's conditions'.
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Schimmelfennig and Sedelmeier point out that the 'the credibility of the threat of sanctions (…)
depends largely on the autonomy of EU institutions in the imposition of sanctions', 430 which
varies depending on the type of mechanism. (They give the example of the high autonomy of the
Commission with regard to infringement proceedings, as opposed to the lack of autonomy of EU
institutions in the case of the breach of values procedure). Concerning the procedural arrangements
of the proposed mechanism, Blauberger and van Hüllen compare it to the breach of values
procedure and note that it 'poses much lower decision-making hurdles and, therefore, increases
significantly the chances of application of EU measures against violations of EU fundamental
values'. 431 In fact, as they note, the 'reverse-majority rule would set the decision-making threshold
even lower than in the ordinary legislative procedure'. 432
Extending the elements to be taken into account in order to assess the effectiveness of the proposed
rule of law conditionality, Victoria Viţă indicates that it could become an effective tool only if the
following conditions are met:
the financial leverage of the EU budget in a given Member State is significant;
the state concerned has no alternative financial resources to substitute for the loss;
appropriate guarantees are adopted to ensure that a suspension does not punish
innocent EU citizens;
there is sufficient ideological justification and public support in favour of suspension;
the political costs at the EU level are not higher than the expected benefits of spending
withdrawal; and,
the potential counter-reaction to spending cut-off would not go against the very
objective of withdrawal. 433
In this perspective, the question of the protection of end-beneficiaries becomes crucial. The
proposed rule under article 4(2), which provides that the sanctioned government is obliged to make
out payments to end-beneficiaries despite the lack of EU funding (which is withdrawn or suspended
as a sanction), as the European Court of Auditors observed, does not contain a provision on how this
would be ensured. In practice, this would require the Member State concerned to step in and pay
for or otherwise ensure the financing of the projects or programmes. 434 As Blauberger and van
Hüllen point out, there 'may not be sufficient domestic budgetary resources to replace EU funding.
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More importantly, one can easily
imagine a situation in which the
concerned government would even
stop payments entirely and shift the
blame to the EU level'. 435 This is
consistent with the opinion of the
European Court of Auditors, which
noted that 'payments of national and EU
funds may be conditional on the
availability of budgetary funding'. 436
Similarly, it is important to note that the
severity of sanctions would depend
on the degree to which a given
country is dependent on EU funds.
Blauberger and van Hüllen point out
that the proposal 'may be perceived as
discriminatory
and,
therefore,
illegitimate as not all EU member states
are equally vulnerable, i.e. they depend
on EU funds to different degrees.' 437 This
is because the potential force of the
sanctions would 'mainly affect countries
which are net beneficiaries and which
receive significant sums from European
structural and investment funds. By
contrast, countries which depend on EU
money to a lower degree and mainly in
areas such as research and innovation
would be less vulnerable since these
EU funds are largely exempted from the
Commission's proposal'. 438 In this
context, it is worth recalling the words
of former Commission President, JeanClaude Juncker who, speaking in
January 2017 (1.5 years before the
proposal was tabled) warned against
financial sanctions potentially 'dividing'
the EU which 'would be poison for the
continent'. 439 Jasna Šelih, Ian Bond and
Carl Dolan warn that: 'Threatening

Box 13 – The proposed rule of law conditionality: A
mechanism still in statu nascendi
On 3 May 2018, the Commission presented a proposal for a
regulation that would introduce a general rule-of-law
conditionality into the body of EU financial rules, linking EU
funding for Member States to respect for the rule of law. The
proposal is still being analysed by the co-legislators.
Within Parliament, the proposal is being dealt with by two
committees – the Committee on Budgets (BUDG) and the
Committee on Budgetary Control (CONT). On 3 October 2018, the
co-rapporteurs from the two committees presented their draft
report on the proposal (C8-0178/2018) and, on 17 December 2018,
the committees submitted their joint report (PE 628.374, A80469/2018). On 17 January 2019, Parliament adopted a number of
amendments to the proposal in plenary, (COM(2018)0324 – C80178/2018 – 2018/0136(COD)), 17 January 2019, P8_TA(2019)0038,
A8-0469/2018) and referred the matter back to the committees. On
4 April 2019, Parliament then adopted, its first-reading position on
the proposal in plenary, (COM(2018)0324 – C8-0178/2018 –
2018/0136(COD)). On 12 November 2019, the BUDG and CONT
committees adopted a decision to open interinstitutional
negotiations after 1st reading in Parliament, and on 13 November
2019 that decision was announced in plenary (in line with Rule 72).
However, given limited access to the state of play within the
Council, as of now (September 2020) it is not yet clear when the
trilogues will actually start. In December 2019, the European
Parliament political group leaders decided to freeze negotiations
on legislation related to the new MFF, including the regulation on
linking the EU budget and the rule of law, until Council agrees on a
full negotiating mandate. On 21 July, EU Heads of State or
Government gathered at the European Council, reached a political
agreement on the 2021-2027 MFF, opening the way to
negotiations between Parliament, whose consent is required for
the adoption of the MFF, and Council. The introduction of the rule
of law conditionality was announced, although commentators
point out that the formulation adopted by the Heads of State or
Government is open to interpretation. In its resolution of 23 July
2020, Parliament stated that it did not accept the political
agreement on the 2021-2027 MFF as it stood and was 'ready to
engage immediately in constructive negotiations with the Council
to improve the proposal'. Concerning the conditionality in
question, Parliament is demanding that the reversed qualified
majority mechanism be retained for its triggering, while also
insisting on the need to protect end beneficiaries.
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sanctions in the form of reduced structural and investment funding from the EU for countries that
are turning their back on European values would be a blunt economic instrument'. 440 They also
draw attention to the fact that, on one hand, suspending EU funding 'may inadvertently harm
specific groups of citizens in the target country, particularly those already living in regions
significantly poorer than the EU average' which, in their view, 'could lead to heightened levels of
euroscepticism and increase support for governments even when they violate rule of law
standards', although 'if the Commission communicated the reasons and justification for potential
suspension to the citizens carefully, such sanctions could also lead to increased popular pressure
for positive democratic reforms'. 441
Likewise, the question of which level of government is penalised (central v regional) is equally
important, as Iain Begg points out. 442 The European Court of Auditors expressly recommends 'that
the legislative bodies set clear and specific criteria (…) for determining the extent of measures,
either in the proposed regulation or in possible implementing rules'. 443 In the latter context of crucial
importance is the role of the Council and the exact majority it will need to block the Commission's
proposal. Under the Commission's original proposal the Council could block the Commission's
decision imposing sanctions by qualified majority within a month of its adoption by the Commission
(article 5(7)), whereas under the Parliament's legislative resolution the Commission's proposal is to
be considered approved within four weeks from its submission unless the Parliament, acting by
majority of votes cast, or Council, acting by qualified majority, decide to amend or reject it (article
5(6b)). This means that the decision imposing sanctions will enter into force if neither the Parliament
nor Council reject the transfer proposal within the period of four weeks (article 5(6c)). The
Parliament's amendments, by involving additionally the Parliament itself as a decision-maker, and
by introducing the panel of independent experts, seem to go into the direction of strengthening
the factor of autonomy. Nonetheless, the element of indeterminacy (lack of precise rules on which
sanctions should be imposed and in what amount) could, under the Schimmelfennig-Sedelmeier
model, contribute to a weakening of the mechanism's effectiveness. This is because the Member
State government not complying with EU's rule-of-law requirements would not be able to assess
the actual gravity of the sanctions until they were actually tabled.
Friedrich Heinemann believes that the mechanism would be more effective if the Commission were
not made responsible for its deployment, arguing that the Commission is too much a politicised
institution to be trustworthy as the body administering the sanctions, especially given that it has 'a
notoriously poor performance in applying conditionality both to the Cohesion Fund and the
Stability and Growth Pact'. 444 As a consequence, Heinemann proposed that 'a less politicised and
more neutral institution than the Commission would be highly desirable as the arbiter of rule-of-law
conditionality. 445 In this vein, Blauberger and van Hüllen point out that the proposed regulation
'promises little improvement regarding procedural legitimacy, overall coherence and targetedness
(…)'. 446
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All in all, the proposed rule-of-law conditionality, if adopted, would be a complex legal tool, whose
deployment in practice would undoubtedly be challenging. It is not known how the tool will be
eventually shaped, and whether it will be ever deployed, nonetheless some preliminary conclusions
can be drawn on the basis of the existing texts (Commission proposal and Parliament's legislative
resolution). First of all, a characteristic feature of the mechanism is the broad discretion of the
Commission, which can hardly be said to be mitigated by the proposed panel of independent
experts or the veto powers vested in the Council and Parliament. Ultimately, given the reverse
qualified majority mechanism present in the texts that are currently on the table (and that enjoys
Parliament's support), 447 means that the Commission will enjoy a considerably greater power in
adopting the measures than is the case with ordinary legislative proceedings. Secondly, a key issue
is the protection of end beneficiaries, which is closely connected to the identity of the ultimate
addressees of the sanctions (government accused of flouting the rule of law, or citizens at large).
The importance of this aspect was emphasised by Parliament in its resolution of 23 July 2020. 448
Thirdly, the effectiveness of the mechanism will, most probably, also depend on its legitimacy,
which can be perceived from various angles – the procedure in which the sanctions are adopted,
the perceived fairness of the measures (countries more dependent on EU funding would be more
affected), and the democratic factor (involvement of the European Parliament as real decisionmaker on an equal footing with the Council). At this stage it is not known how this new mechanism
will be shaped, and the political agreement reached by European Council on 21 July 2020 'may be
open to interpretation'. 449 However, it seems that its effectiveness will depend largely not only on
its intrinsic features, such as the mechanism ensuring its democratic and juridical legitimacy, or the
protection of end beneficiaries, but also on its perception in the Member State(s) affected by the
sanctions. As Victoria Viţă warns in her study for the European Parliament, 'it is critical that its future
legal framework translate in an effective and workable instrument on the ground. A badly designed
or unworkable rule of law conditionality risks having tremendous legal, constitutional, political and
reputational repercussions for the EU, that would be infinitely corrosive for the EU's commitment to
the rule of law principles and should be avoided at all cost, in the current state of the Union'.
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Resolution of 23 July 2020, para. 9.
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A. D'Alfonso, Future financing of the Union: MFF, Own Resources and Next Generation EU, EPRS, European Parliament,
p. 1.
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6. Conclusions
Article 2 TEU lays down the founding values of the European Union, referring inter alia to the rule of
law, democracy and respect for fundamental rights. Although the normative character of EU values
and the scope of the obligations imposed upon the Member States by virtue of Article 2 has been
subject to discussion, recent ECJ judgments confirm that those values bind the Union, its institutions
as well as the Member States. Stressing the binding nature and enforceability of EU founding
values, Article 7 TEU provides for two specific mechanisms (preventive and sanctions) to enforce
those values in cases of systemic violations by a Member State. In addition to those well-known
tools, preliminary rulings and infringement procedures have also been used in recent years to
address concerns regarding compliance with EU values in the Member States and the European
institutions have created a wide array of mechanisms to monitor, prevent and enforce those values.
Between 2012 and 2014, EU institutions created several monitoring and preventive mechanisms to
protect common values within Member States, namely, the Justice Scoreboard, feeding into the
European Semester, the rule of law framework and the annual dialogues on the rule of law.
However, the application of those tools to different Member States has shown their weaknesses and
strengths and has encouraged European institutions to embark on a process of evaluation, leading
to the proposal of new tools to reinforce the EU toolbox to monitor, prevent and enforce common
values. In line with prior proposals, the European Parliament has suggested establishing an EU pact
on democracy, the rule of law and fundamental rights (2016), while the Commission has
launched a more narrow monitoring exercise of all Member States through its new rule of law
policy cycle (2019), and the Council has decided to reframe its annual dialogues on the rule of
law (2019). Together with all these new (or renewed) mechanisms, the Commission presented a
proposal to cut EU funding to Member States in cases of generalised deficiencies as regards the rule
of law (2018).
For the time being, the EU institutions have created only two tools to monitor EU values, the
European Semester and the EU Justice Scoreboard, to which will soon be added the new annual
rule of law report, recently launched by the Commission (2019) and expected to produce its first
outcomes in September this year with the publication of the first rule of law report prepared by the
Commission. Although with significant differences among them, this study shows that all these
monitoring tools are characterised by the willingness to understand what is the situation on the
ground in all Member States, and whether possible further measures are needed; by the strong
role assumed by the Commission; and by their limited scope, as they focus on certain
components only of the rule of law.
First, the European Semester (in place since 2011) is a monitoring (but also an enforcement)
mechanism that entails a process of socio-economic policy coordination. It has also been used by
the Commission to comment on rule of law developments in the Member States. It has been
affirmed that there is 'untapped potential' for a more critical assessment of national
developments in the light of Article 2 EU values, especially taking into account that the Council,
when adopting country-specific recommendations, votes by qualified majority. However, the
limited scope (focusing only on specific questions linked to the rule of law, corruption and the
functioning of justice systems) and business approach of the Semester should not be overlooked,
making this mechanism of limited value in detecting EU values-related shortcomings in Member
States. Since 2013, the functioning of the national judiciaries constitutes one of the priorities in the
European Semester, taking the form of a 'Justice Scoreboard'. The Justice Scoreboard's indicators
have become increasingly relevant to rule of law-related concerns in certain Member States.
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However, this tool falls short of giving a comprehensive picture of the situation in the Member
States as regards compliance with EU values, as it focuses only on selected indicators relating to the
independence, quality and efficacy of the judiciary and it has been criticised because it does not do
enough to detect internal linkages between the elements assessed, failing to supply a
qualitative assessment of the whole picture. Furthermore, it is currently limited to civil,
commercial and administrative justice and the possible inclusion of criminal law is hampered due
to an apparent lack of available comparative data.
Taking stock of the limited scope and weakness of these tools, the European Parliament has called
repeatedly since 2016 for an EU pact on democracy, the rule of law and fundamental rights on
the basis of an interinstitutional agreement, that would include a yearly assessment of the
situation in Member States as regards all EU values, involving a panel of independent experts and
with a follow-up in which all EU institutions would be involved. However, this proposal has yet to
be taken up in full and the European Commission has proposed instead to engage in a more narrow
rule of law review cycle, through which an annual rule of law report analysing the situation in all
Member States will be elaborated. Although the first rule of law report is expected in September
and it is therefore too soon to draw conclusions on the initiative adopted by the Commission, it is
to be noted that the Commission has engaged in a monitoring exercise that would again give a
partial picture of the situation in Member States as regards compliance with EU values, as it will
focus on four specific issues only (independence, quality and efficiency of the judiciary, the anticorruption framework, certain issues related to media pluralism and some institutional issues
related to checks and balances). Similarly, it is to be noted that the Commission does not attribute
a clear role to other EU institutions in its rule of law review cycle, does not clearly identify any
possible follow-up measures, and does not plan to involve a panel of independent experts in
the process, thus running the risk of overlooking the wider context within which threats to the
rule of law may occur. In this vein, the question that arises is whether this new partial monitoring
tool would give EU institutions a clearer picture of the situation in Member States as regards
compliance with EU values, and if it would allow possible violations to be addressed in a more
systematic fashion, for instance through infringement proceedings and/or the triggering of the
Article 7 TEU procedures.
In addition to the abovementioned monitoring tools, the EU institutions have access to two
preventive tools, the one provided for under Article 7(1) TEU and the rule of law framework,
created by the Commission in 2014. Although the scope of application and procedure to be
followed when applying these two mechanisms differ, both mechanisms aim to address threats to
Article 2 TEU values before they materialise. As is well-known, Article 7(1) TEU can be triggered in
cases of a 'clear risk of serious breaches' of EU values and the procedure designed by the Treaties is
primarily political in nature, as the ECJ's jurisdiction is limited to procedural issues only, and it is for
the Council to decide, by a qualified majority of four-fifths of its members, whether there is a 'clear
risk of a serious breach' of EU values by a Member State and whether there is a need to issue
recommendations to that country. For its part, the Commission's rule of law framework was
designed to address systemic threats to the rule of law in the Member States before they reach the
level of gravity that would trigger the Article 7(1) TEU procedure. The framework is shaped as a
structured dialogue between the Member State concerned and the Commission, with no formal
intervention of the other EU institutions. It allows the Commission to address recommendations to
the Member State in question after an assessment of the situation (rule of law opinion, rule of law
recommendation, follow-up), and the procedure to be followed is very flexible thus giving the
Commission ample room for manoeuvre to adapt it to the circumstances at it sees fit.
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Both mechanisms have been triggered in recent years as regards certain Member States.
Article 7 (1) TEU has been triggered in relation to Poland and Hungary, whereas the framework has
only been launched as regards Poland. However, these tools have yet to yield tangible results. The
Council has not yet adopted any decisions in relation to the two on-going Article 7(1) TEU
procedures, raising questions as to the effectiveness of this mechanism, especially given the setting
in which decisions would have to be taken (by peers). In a similar vein, the effectiveness of this
mechanism can also be questioned considering that the only possible outcomes, even if the Council
decided to act, is the determination that there is a 'clear risk of a serious breach' of EU values in a
Member State and the possible issuing of recommendations addressed to the Member State in
question. Therefore, the question that arises is whether the Member State concerned would act to
address the concerns raised by its peers (in the Council), especially if there is no clear threat of the
subsequent use of enforcement tools in case of non-compliance. Similarly, the Commission
addressed four recommendations to Poland under the rule of law framework, but decided to
trigger Article 7(1) TEU in December 2017 due to the apparent unwillingness of the Polish authorities
to comply with its recommendations, thus showing the limits of a dialogue-based mechanism based
on voluntary compliance to address EU values concerns, at least when the Member State is unwilling
to comply and there is no clear threat of the subsequent use of enforcement tools for cases of noncompliance.
Alongside the monitoring and preventive tools already discussed, the Treaties provide for various
tools that can be used to enforce EU values as regards Member States. The best known is provided
for in Article 7(2)-(3) TEU, which establishes a sanctions mechanism to enforce EU values in Member
States that was designed from the outset as a last resort tool only applicable to cases of 'serious and
persistent breaches' of EU values by Member States. Taking into account the extraordinary situations
to which the procedure applies, the first question is whether the tool aims at all at addressing the
situation in the Member State concerned or rather at 'alienating' that Member State, thus avoiding
the possible undesirable effects of having a Member State disrespectful of the founding values for
the rest of the EU. Apart from that major question, it is to be noted that the procedure provided for
under Article 7(2)-(3) TEU is extremely onerous, far more than the one provided for under Article 7(1)
TEU, thus raising the question of whether it is usable in practice, especially taking into account that a
unanimous decision of the European Council declaring that a Member State has seriously and
persistently breached EU values is needed to effectively impose sanctions on that Member State.
In addition to the last resort tool provided for under Article 7(2)-(3) TEU, the EU Treaties also provide
for judicial mechanisms that can be used to uphold EU values. The preliminary reference
procedure, provided for under Article 267 TFEU, has been used by the ECJ as an instrument to
enforce EU values as regards Member States, and the Court has not hesitated in analysing possible
contradictions between national legislation and those EU values through preliminary references,
although not always referring directly to Article 2 TEU but to other Treaties or secondary law
provisions concretising those values. This mechanism is highly juridical, as it is triggered by a
national court that suspects a breach of EU values in the relevant national legislation or regulation
and seeks an interpretation of norms of EU law enshrining those values (e.g. Article 19 TEU, Article 47
CFR) in a way allowing the national rules to be evaluated in the light of those norms (and therefore,
in the light of those values). For the procedure to be triggered, the national court must need this
interpretation in order to decide a real dispute before it: abstract and hypothetical analyses of EU
law cannot be pursued under Article 267 TFEU. Once the ECJ provides an interpretation of EU law, it
is up to the national court to make a final evaluation and deduce the appropriate legal
consequences, as well as for all national authorities, including the legislature and executive, to
comply with the ECJ judgment. Concerning effectiveness, it should be underlined that the ECJ's
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preliminary references are considered as legally binding erga omnes, i.e. also outside the scope of
the proceedings in which they were sought in the first place. However, the effectiveness of the
procedure ultimately depends on the national follow-up which includes not only the specific court
which posed the question, but also other courts, the legislature, and the executive.
Infringement procedures, provided for under Articles 258-260 TFEU, are a general enforcement
tool for EU law, but have also been used to enforce EU values. Featured as a multi-stage mechanism,
with an initial, administrative stage, and a second, judicial stage, infringement procedures only
move to the judicial stage if the administrative stage has not been successful, and the Commission
(or, possibly, a Member State under Article 259 TFEU) decides to refer the case to the ECJ. If that is
the case, the ECJ will decide on the matter, declaring whether indeed the Member State in
question has failed to fulfil its obligations arising from Union law. Although the first stage of
the procedure is not of a judicial nature, as there is no intervention from the ECJ, and the
Commission may decide on the case taking into account many different considerations, including
political ones, the final stage of the procedure takes place before the ECJ, which will ultimately
decide if the Member State has infringed EU law. Therefore, the final outcome binds the Member
State in question and provides, at the same time, a generally binding interpretation of EU law.
Furthermore, if the Member State concerned does not implement the ECJ's decisions,
Article 260 TFEU can be activated and the ECJ can itself impose financial sanctions on the Member
State in question, thus incentivising compliance. Although infringement procedures can be
burdensome and lengthy, and the ECJ has not yet found a Member State to be failing to fulfil its
obligations on the sole basis of Article 2 TEU, the mechanism can be deployed to uphold EU
values such as the rule of law, as the ECJ has clearly indicated, for example, in the recent rulings
concerning the independence of the judiciary in Poland.
In addition to those enforcement tools, it is to be noted that in 2018 the Commission proposed to
include a new enforcement tool in the EU toolbox to address EU values shortcomings in Member
States, known as rule of law budgetary conditionality. If Parliament’s amendments to the
Commission proposal are taken on board, this mechanism would be triggered by the European
Commission, upon recommendation of a panel of experts, with the consent of the European
Parliament and of the Council (the Commission's original version surprisingly excluded the
Parliament and experts from the process). The breaches of EU values covered by this mechanism
would include only the rule of law, and only insofar as the breach would have a direct or indirect
impact upon EU finances and their management at Member State level. The sanctions envisaged by
the mechanism would affect both existing and future EU funding for a given Member State,
especially structural funds. They would hit not only the Member State concerned, but also, at least
to an extent, the end-beneficiaries, as the mechanisms proposed to protect them do not seem to be
bullet-proof and absolute. It is difficult to make an a priori evaluation of the effectiveness of a
proposed mechanism. Although the financial implications could be a powerful deterrent for
Member States disregarding the rule of law, academics have already raised concerns, especially as
regards the way sanctions would be perceived by the public in the Member State in question. The
fear has been voiced that citizens could perceive such sanctions as an external pressure or even a
penalty, aimed at forcing them to change their political preferences and vote for other parties,
ultimately having the opposite to the desired effect.
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Figure 6– EU mechanisms to monitor, prevent and enforce EU values

Source: EPRS.

106

Protecting EU common values within the Member States

This overview of all existing and proposed EU mechanisms to uphold Article 2 TEU values in Member
States shows a clear tendency of EU institutions to invest in monitoring and preventive tools
rather than in enforcement mechanisms, at least when it comes to addressing systemic deficiencies
as regards those values. Most of the existing and proposed mechanisms can be considered
monitoring or preventive tools, aimed at either evaluating the situation in Member States or at
addressing threats before they become a systemic reality. Although those mechanisms seem
necessary, as they may provide the information needed to ground further action and may bolster
voluntary compliance, their effectiveness depends on many different factors, including the
existence of a credible threat of triggering enforcement tools in cases of non-compliance. In this
respect, it is to be noted that apart from the possibility of resorting to infringement procedures and
preliminary references, the only tool for enforcing EU values currently provided for in EU law for
cases of systemic shortcomings in relation to EU values is the sanctions arm in Article 7(2)-(3) TEU.
Taking into account the harsh substantive and procedural requirements attached to the procedure,
the question is whether it can be used as a credible enforcement tool to bolster voluntary
compliance under all the other mechanisms. On this note, the rule of law budgetary conditionality
may be a solution, especially if it is ultimately drafted as a less burdensome enforcement tool that
could incentivise compliance with one Article 2 TEU value at least, namely, the rule of law.
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Art. 9(1) Dir. 2000/78

Fundamental
rights

Rule of law

Rule of law

Democracy

Democracy

Rule of law

Article 2 TEU
founding EU
value
referred to
Rule of law

No/no

No/no

No/2018.11.26

No/2019.7.19

No/no

2020.4.8/Requested
by Commission, but
denied
No/no

Interim measures
and/or expedited or
urgent procedure

Up to date as of 20 September 2020.
The table only includes cases in which the ECJ has made express reference to Art. 2 TEU. References to other Treaty provisions or to former Art. 6 TEU (Treaty of Amsterdam) are not
included.

Differentiated pension ages for male and female
judges and discretionary power of the Minister
of Justice to extend the length of service for
individual judges
Detention conditions in the issuing MS of a
European Arrest Warrant (Hungary) that may be
contrary to the prohibition of inhuman and
degrading treatment and grounds for nonexecution.

Immunities enjoyed by MEPs (EU elections)

Art. 10(1) TEU

Protection of natural persons with regard to the
processing of personal data and characteristics
of a body making a reference under Art. 267
TFEU, especially as regards its independence
Communication from Commission setting out
its conclusions and the reasons for not taking
the action requested in a European citizens'
initiative

New disciplinary regime for judges

Topic

Annex

1

Preliminary reference
(Spain)
Preliminary reference
(Poland)

2019.12.19; Case C-502/19
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2018.11.26 T-458/17
Shindler v Council

2018.11.8
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the EU judicature in the field of the CFSP
(effective judicial review)

Freezing of funds and economic resources of
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for misappropriation of Egyptian State funds
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Validity of the Council Decision authorising the
opening of negotiations with the United
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the withdrawal referendum and the national
legislative elections (right to vote in national
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Art. 41, 47 CFR, Art. 10 TEU,
Art. 296 TFEU, Art. 2, 25 EP
Rules of Procedure, Art. 5
(1), 9 (4), 10 (2), 11 (4), reg.
no 883/2013, Art. 2, 9, 12
ter (1), 17 (1), 20, 21, 60
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Preliminary reference
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2018.07.25
C-216/18 PPU
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2018.06.19
T-86/17
Le Pen v Parliament

2018.05.16
T-626/16
Troszczynski v Parliament

Art. 47 CFR; Art. 7 (1) TEU;
Art. 1(3) FD 2002/584/JHA

Preliminary reference
(Germany)

2018.07.25
C-220/18 PPU
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Art. 4 CFR; Art. 1(3), Art. 5
and Art. 6(1) FD
2002/584/JHA

Preliminary reference
(Ireland)

2018.09.19
C-327/18 PPU
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Art. 47, 48 CFR; Art. 3 (5), 6,
21, 23, 24, 215 TEU; Art. 29,
114 TFEU; Art. 2(1) of
Regulation No 270/2011;
Art. 1(1), 2 (3), 5 of Decision
2011/172
Art. 50 TEU

Action for annulment

2018.09.27
T-288/15
Abdelaziz Ezz et al. v
Council

Allowances and expenses of MEPs, especially
those for hiring accredited assistants, and
recovery of amounts unduly paid (financial
independence and exercise of the
parliamentary mandate of MEPs)

Freezing of funds of people designated as
subject to judicial proceedings by the Egyptian
authorities in respect of the misappropriation of
state funds and respect for their fundamental
rights (right to a fair trial, presumption of
innocence and right of defence)
Effects of the notification by a MS of its
intention to withdraw from the European Union
(UK) as regards the European Arrest Warrants
issued by the authorities of that MS (right to
liberty and security)
Detention conditions in the issuing MS of a
European Arrest Warrant (Hungary) that may be
contrary to the prohibition of inhuman or
degrading treatment and grounds for nonexecution.
Independence and impartiality of the judiciary
in the issuing MS of a European Arrest Warrant
(Poland) and grounds for non-execution
Allowances and expenses of MEPs, especially
those for hiring accredited assistants, and
recovery of amounts unduly paid (financial
independence and exercise of the
parliamentary mandate of MEPs)

Democracy

Democracy

Rule of law

Fundamental
rights

Fundamental
rights

Fundamental
rights

Interim measures
rejected in
2017.02.16

Interim measures
rejected in 2017.04.6/
no

No/2018.4.12

No/2018.4.17

No/no

No/no
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Preliminary reference
(Belgium)

Action for annulment

Action for annulment

Action for annulment

Action for annulment

Action for annulment

2018.05.2
C-331/16 and C-366/16
K. v Staatssecretaris van
Veiligheid en Justitie

2018.04.23
T-561/14
European Citizens' Initiative
One of Us, v Commission

6

2018.03.22
T-242/16
Stavytskyi v Council

2018.03.7
T-624/16
Gollnisch v Parliament

2018.02.21
T-731/15
Klyuyev v Council

2018.03.15
T-1/17 La Mafia Franchises
v EUIPO

Art. 41, 47 CFR; Art. 10 TEU;
Art. 296 TFEU; Art. 2, 25 EP
RoP; Art. 5 (1), 9 (4), 10 (2),
11 (4), Reg. no 883/2013'
Art. 2, 9, 12 ter (1), 17 (1),
20, 21, 60 MEP Statute; Art.
127, 131 RAA; Art. 33, 43
(a), 62 (1), 68, 72 MEP
Statute Impl. Dec.
Art. 17, 41 (2) (c), 47, 51 (1),
52 (1) CFR and Preamble;
Art. 6 (1), 21, 29, 49 TEU
and Preamble; Art. 215, ,
277, 280, 288, 296 TFEU;
Art. 2(2) and (3), 5 (3) of
Decision 2014/119;
Art. 14(2)-(4) reg 208/2014
Arts. 2, 3, 6 CFR; Art. 83
TFEU; Art. 7(1)(f), 52(1)(a)
reg. 207/2009

Art. 44 CFR; Art. 11(4), 17
TEU; Art. 24, 225, 227, 241,
289, 296 TFEU; Art. 4-11 of
Regulation (EU)
No 211/2011; Art. 6(2)(c)
dir. 98/44
Arts. 41 (2) (c), 47, 48 (1), 49
(1), 51 (1) CFR and
Preamble; Arts. 6 (1), 21, 29,
40, 49 TEU and Preamble;
Art. 3-6, 215, , 277, 296
TFEU

Art. 3 TEU; Arts. 16, 27(2),
28 (1), 28 (2) 28(3)(a) dir.
2004/38/EC; Art. 12(2) dir.
2011/95/EU

Registering of a EU trademark evoking a
criminal organisation known worldwide

Freezing of funds of person subject to criminal
proceedings in Ukraine for involvement in the
misappropriation of public funds or assets (fight
against corruption)

Right to move and reside freely within the
territory of the MSs and expulsion from a MS of
a European Union citizen or a third-country
national family member of such a citizen who
was excluded from the refugee status under
Art. 1 F of the Geneva Convention.
Decision of the Commission not to take the
actions requested by a European Citizens'
Initiative focusing on the protection of the
dignity, the right to life and of the integrity of
every human being from conception and
conditions for registration
Freezing of funds and economic resources of
the former Minister for Energy and the Coal
Industry of Ukraine for being subject to
investigation in Ukraine for involvement in
crimes in connection with the embezzlement of
Ukrainian State funds and their illegal transfer
outside Ukraine (fight against corruption)
Allowances and expenses of MEPs, especially
those for hiring accredited assistants, and
recovery of amounts unduly paid (financial
independence and exercise of the
parliamentary mandate of MEPs)

Human
dignity,
freedom

Rule of law

Democracy

Rule of law

All EU values

All EU values

No/no

No/no

Interim measures
rejected in
2017.02.16

No/no

No/no

No/no
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Action for annulment
and damages

Action for annulment

Action for annulment

Preliminary reference
(England & Wales)

2017.11.8
T-245/15
Klymenko v Council

2017.05.10
T-754/14
Efler v Commission

2017.3.28
Case C-72/15
Rosneft v HM Treasury

Art. 47 CFR; Arts. 19, 24 and
40 TEU; Art. 267, 275 TFEU;
rticles 3 and 3a, Art. 4(3)
and (4), Art. 5(2)(b) to (d)
and (3), 8(1) and Art. 11 of,

Art. 48 CFR; Art. 10 TEU;
Art. 296 TFEU; Art. 2, 25,
222 EP RoP; Art. 71 (3) reg.
1605/2002; Art. 2, 9, 21
MEP Statute; Art. 33, 38, 43,
62 (1), 67, 68, 72 MEP
Statute impl. Dec.
Art. 48 CFR; Art. 10 TEU;
Art. 296 TFEU; Art. 2, 25,
222 EP RoP; Art. 71 (3) reg.
1605/2002; Art. 2, 9, 21
MEP Statute; Art. 33, 38, 43,
62 (1), 67, 68, 72 MEP
Statute impl.dec.
Art. 17, 41 (2) (c), 47, 48 (1),
49 (1), and 51, 52 CFR and
Preamble; Art. 6 (1), 21 (2)
(b), 29, and 49 TEU and
Preamble; Art. 215, 296
TFEU; Art. 14 reg.
208/2014; Art. 4(3) dir.
2017/1371; Art. 1(1), 2(2)
and (3), 5 dec. 2014/119
Art. 11(4) TEU; Arts. 207,
218, 288-292 TFEU;
Art. 2(1), 4(2)(b), 10(1)(c),
11 reg. 211/2011

Action for annulment
and damages

2017.11.29
T-633/16
Bilde v Parliament

Art. 19(1) TEU

Preliminary reference
(Portugal)

2018.02.27 C-64/16
Associação Sindical dos
Juízes Portugueses v
Tribunal de Contas
2017.11.29
T-634/16
Montel v Parliament

Arts. 267 and 344 TFEU

Preliminary reference
(Germany)

2018.03.6 C-284/16
Slovakia v Achmea

Refusal of the European Commission to register
a European citizen's initiative asking the
Commission to recommend that the Council
cancel the negotiating mandate for the TTIP
with the USA and not conclude CETA
Validity of certain provisions of Council Decision
2014/512/CFSP and validity and interpretation
of Council Regulation No 833/2014- jurisdiction
of the ECJ over acts adopted in the field of CFSP
(effective judicial protection) and respect of the

Freezing of funds of the former Minister of
Revenues and Charges as a person subject to
investigation in Ukraine for involvement in
crimes in connection with the embezzlement of
Ukrainian State funds and their illegal transfer
outside Ukraine (fight against corruption)

Allowances and expenses of MEPs, especially
those for hiring accredited assistants, and
recovery of amounts unduly paid (financial
independence and exercise of the
parliamentary mandate of MEPs)

Bilateral investment treaties between two MS
(autonomy and effectiveness of EU law and
judicial protection of rights of individuals under
EU law)
Reduction of remuneration in the national
public administration, including the judiciary, as
a consequence of budgetary austerity measures
(Independence of the judiciary)
Allowances and expenses of MEPs, especially
those for hiring accredited assistants, and
recovery of amounts unduly paid (financial
independence and exercise of the
parliamentary mandate of MEPs)

Rule of law

Democracy

Rule of law

Democracy

Democracy

Rule of law

Rule of law

Interim measures
rejected on
2016.05.23 and in
appeal on
2016.09.29/ no
No/no

No/ no

No/ no

No/ no

No/no

No/no
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Preliminary reference
(Sweden)

Action for annulment

Action for annulment

Action for annulment

Actions for
annulment and
damages (appeal)

Action for annulment

2016.12.21 C-203/15 and
C-698/15
Tele2 Sverige

2016.09.15
T-340/14
Klyuyev v Council

2016.09.15
T-348/14
Yanukovych v Council

2016.09.15
T-346/14
Yanukovych v Council

2016.7.19
C-455/14 P
H. v Council, Commission,
and EUPM

2016.05.10
T-529/13
Izsák et al. v Commission

Art. 41 (2) (c), 47 CFR and
Preamble; Art. 21 (2) (b),
29, 49 TEU and Preamble;
Art. 215, 263, 275, 296
TFEU; Art. 1(1), 5 of
Decision 2014/119
Art. 41 (2) (c), 47 CFR and
Preamble; Art. 21, 29, 49
TEU and Preamble; Art.
215, 263, 275, 296 TFEU;
Art. 1(1), 5 of Decision
2014/119
Art. 19, 21, 23, 24, 28, 43 (2)
TEU; Art. 270, 275 TFEU;
Art. 92 Staff Regulations;
Art. 5, 6, 7, 8 (2), 9
dec. 2009/906
Art. 21 (1), 22, 41 (1), 51 (1)
CFR; Art. 3, 6 (1) TEU; Art. 4
(2), 6 (c), 19, 167, 174-178

Art. 41, 47 CFR and
Preamble; Art. 21, 29, 49
TEU and Preamble; Art.
215, 296 TFEU; Art. 1(1), 5
of Decision 2014/119

and Annexes II and VI to,
Council Regulation (EU)
No 833/2014
Art. 1(2)(b) to (d) and (3),
and Art. 7 of, and Annex III
to, Decision 2014/512
Arts. 7, 8 and 11 and
Art. 52(1) CFR; Article 15(1)
dir. 2002/58/EC
National legislation providing for general and
indiscriminate retention of all traffic and
location data of all subscribers and registered
users relating to all means of electronic
communication for the purpose of fighting
crime and respect for fundamental rights,
including respect for private life, protection of
personal data and freedom of expression
Freezing of funds of the former Head of
Administration of President of Ukraine as a
person subject to investigation in Ukraine for
involvement in crimes in connection with the
embezzlement of Ukrainian State funds and
their illegal transfer outside Ukraine (fight
against corruption)
Freezing of funds of the former President of
Ukraine as a person subject to investigation in
Ukraine for involvement in crimes in connection
with the embezzlement of Ukrainian State funds
and their illegal transfer outside Ukraine (fight
against corruption)
Freezing of funds of the former President of
Ukraine as a person subject to investigation in
Ukraine for involvement in crimes in connection
with the embezzlement of Ukrainian State funds
and their illegal transfer outside Ukraine (fight
against corruption)
Decision to redeploy an individual from the
EUPM in Sarajevo to the Banja Luka regional
office in the same mission - jurisdiction of the
ECJ in the field of CFSP (effective judicial
protection)
Decision of the Commission refusing the
registration of a European Citizen's Initiative

principles of legal certainty and nulla poena sine
lege certa

Fundamental
rights

Equality and
rule of law

Rule of law

Rule of law

Rule of law

Human rights

No/no

No/no

No/no

No/no

No/no

No/no
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Action for annulment

Action for annulment

Preliminary reference
(Germany)

Action for annulment

Opinion pursuant to
Art. 218(11) TFEU

Action for annulment
and compensation

Preliminary reference
(Italy)

2016.05.3
T-68/14
Post Bank Iran v Council

2016.05.3
T-63/14
Iran Insurance Company v
Council

2016.04.5
C-404/15 and
C-659/15 PPU
Aranyosi and Căldăraru

2015.09.4
T-577/12
National Iranian Oil
Company v Council

2014.12.18
Opinion 2/13
EU Accession to ECHR

2013.02.17
T-346/11 and T-347/11
Gollnisch v Parliament

2011.09.6
C-163/10
Patriciello

Art. 17, 47, 52 CFR; Art. 21,
23, 24, 26, 29, 31, 40 TEU;
Art. 215, 275, 291, 296
TFEU; Art. 23(2), 45, 46(2)
reg. 267/2012;
art. 20(1) dec. 2010/413
Art. 6 (2) TEU; Art. 53 CFR,
Art. 267, 344 TFEU;
Protocol (No 8) on EU
accession to ECHR
Art. 11, 41(2)(a) CFR; Art. 6
TEU; Art. 296 TFEU; Art. 8-9
Protocol on EU Privileges
and Immunities
Art. 8 Protocol on EU
Privileges and Immunities

TFEU; Art. 4, 10(1)(c) reg.
211/2011 and Annex II; Art.
3 reg. 1059/2003; Art.
121(4) reg.1303/2013
Art. 17, 47, 52 CFR; Art. 21,
23, 24, 26, 29, 31 TEU; Art.
215, 275, 291 TFEU; Art.
23(2) and 46(2), 291(2) reg.
267/2012; Art. 20(1) dec.
2010/413
Art. 17, 47, 52 CFR; Art. 21,
23, 24, 26, 29, 31 TEU; Art.
215, 275, 291 TFEU;
Art. 23(2) and 46(2), 291(2)
reg. 267/2012; Art. 20(1)
dec. 2010/413
Art. 4 CFR; Art. 1(3), 5, 6(1)
and 7 of Council
Framework Decision
2002/584/JHA

Decision to waive an MEP's immunity and not to
defend it in relation to a complaint alleging
incitement to racial hatred (freedom of
expression of MEPs)
Decision of the EP to defend the immunity of
MEP subject to criminal proceeding in MS for
wrongfully accusing of illegal conduct an officer
of the municipal police of that MS; scope of
MEPs' parliamentary immunity

Freezing of funds of an Iranian insurance
company that had insured the purchase of
various items that could be used in nuclear
programmes and respect of EU values and
fundamental rights (principle of legal certainty,
right to property and freedom to trade)
Grounds for refusal to execute a European
Arrest Warrant if detention conditions in the
issuing MS (Hungary and Romania) are
incompatible with prohibition of inhuman and
degrading treatment.
Freezing of funds of several Iranian oil
companies supporting the Iranian government
and legal basis for adopting the decision,
principle of legal certainty, rule of law and
fundamental rights (right to property, fair trial,
right to defence and good administration)
Compatibility of draft international agreement
providing for EU accession to ECHR with EU
Treaties

Freezing of funds of an Iranian bank facilitating
nuclear proliferation-related business and
respect of EU values and fundamental rights
(principle of legal certainty, right to property
and freedom to trade)

aimed to ensure that the cohesion policy of the
EU paid special attention to minorities' rights.

Fundamental
rights;
democracy

Fundamental
rights

Fundamental
rights, rule of
law

Rule of law,
fundamental
rights

Human rights

Rule of law
and
fundamental
rights

Rule of law
and
fundamental
rights

Interim measures
rejected on
2011.09.30 and in
appeal on 2012. 3.29.
No/no

No/no

No/no

No/ Urgent
procedure in
2015.08.04

No/no

No/no
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5

4

3

Art. 18 CFR
Art. 47 CFR
Art. 47 CFR

Art. 6, 47, 52(1)
CFR

HU

HU

DE

2020.05.14 (Grand Chamber)
C-924/19 PPU, C-925/19 PPU
Országos Idegenrendészeti
Főigazgatóság
2020.03.19 (1st Chamber)
C-564/18
Bevándorlási és Menekültügyi
Hivatal
2019.12.19 (Grand Chamber)
C-725/18
Deutsche Umwelthilfe
Regional authorities
persistently refused to comply
with judicial decision enjoining
them to perform a clear,
precise and unconditional
obligation flowing from EU law

International protection

Asylum procedure

Paid annual leave (fair and just
working conditions)

Data protection, privacy and
effective remedy

Subject matter

Rule of law and
fundamental rights

Rule of law

Fundamental rights
and rule of law

Fundamental rights

Fundamental rights

EU value at stake

National court may impose coercive detention on
recalcitrant officials if there is legal basis in national law.

Incompatibility of Hungarian asylum law with EU law

Data subjects whose personal data are transferred to a
third country pursuant to standard data protection
clauses must be afforded a level of protection
essentially equivalent to that guaranteed by the GDPR,
read in the light of the CFR; the Privacy Shield Decision
(Commission Implementing Decision (EU) 2016/1250) is
invalid
National case-law limiting the right to paid annual leave
(Bulgaria) or compensation in lieu of such leave (Italy) in
the case of persons unlawfully dismissed and later
reinstated violates Article 31 CFR and the Working Time
Directive (2003/88)
Incompatibility of Hungarian asylum law with EU law

ECJ's findings 5

Up to date as of 20 September 2020. The cases were selected as follows: all cases decided between 1.1.2016 and 20.9.2020, for which the ECJ decided to publish a press release (thereby
highlighting their importance) were analysed with regard to their subject-matter in order to detect cases that were concerned with the protection of EU values, as enshrined in Article 2
TEU, and specifically defined in the Charter of Fundamental Rights and the Treaties. The cases in which Article 2 TEU was explicitly invoked are to be found in Table 1 above.
'MS' = Member State of the court that submitted the preliminary reference.
The incompatibility of a specific rule of national law is explicit in the motives of the case, and implicit in the operative part where the content of the national law is referred to generically
('national law' without specifying a concrete law). However, the national court is, in such a case, obviously bound to set aside the concrete national law that would have been otherwise
applicable.

Art. 31 CFR

BG & IT

2020.06.25 (1st Chamber)
C‑762/18 and C‑37/19
Varhoven Kasatsionen Sad and
Iccrea Banca

Primary EU
law
interpreted
Art. 7, 8, 47 CFR

IE

MS 4

2020.07.16 (Grand Chamber)
C-311/18 Schrems

Date of judgment, case
number, case name

ANNEX TABLE 2 − RECENT EXAMPLES OF RELEVANT PRELIMINARY REFERENCE PROCEDURES WITH AN EU VALUES COMPONENT, BUT WITH NO EXPLICIT
REFERENCE TO ARTICLE 2 TEU 3
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2018.11.06
C‑619/16
Kreuziger v Berlin

DE

AT

NL

Art. 21 CFR

AT

2019.03.12 (Grand Chamber)
C-221/17; Tjebbes
2019.01.22
Case C-193/17
Cresco Investigation v Achatzi

Art. 31(2) CFR

ES

Art. 31(2) CFR;
Art. 7 dir.
2003/88/

Art. 7, 24 CFR
Art. 20 TFEU
Art. 21 CFR

Art. 7 CFR

Art. 18 CFR

CZ

NL

Art. 47 CFR

Art. 1, 24 CFR

BE

HU

CFR (no Art.
mentioned)

HU

2019.03.19 (4th Chamber)
C-557/17; Staatssecretaris van
Veiligheid en Justitie v YZ, ZZ
and YY

2019.07.29 (Grand Chamber)
C-556/17
Torubarov
2019.05.14 (Grand Chamber)
C-391/16 C-77/17
C-78/17
Ministerstvo vnitra
2019.05.14 (Grand Chamber)
C-55/18
Federación de Servicios de
Comisiones Obreras
2019.05.08 (1st Chamber)
C-24/17 Österreichischer
Gewerkschaftsbund

2019.12.12 (5th Chamber)
C-519/18
Bevándorlási és Menekültügyi
Hivatal
2019.11.12 (Grand Chamber)
C‑233/18
Haqbin

Discrimination in the field of
public sector employment
(principle of nondiscrimination)
Withdrawal of residence
permit of a member of the
family of a third-country
national due to fraud (right to
family life)
Loss of MS nationality and EU
citizenship by operation of law
MS legislation grating certain
employees a day's holiday on
Good Friday (religious freedom
and principle of nondiscrimination)
Loss of annual leave

Refusal to grant or revocation
of refugee status in the event
of danger to the security or the
community of the host MS
Maximum weekly working
time

Prerequisites for exercising the
right to family reunification in
the case of refugees (right to
family life)
Serious breach of the rules of
the accommodation centres as
well as seriously violent
behaviour of an applicant for
international protection
International protection

Fundamental rights

Fundamental rights

Fundamental rights

Fundamental rights

Fundamental rights

Fundamental rights

Fundamental rights

Rule of law

Human dignity

Fundamental rights

German law incompatible with EU law

Austrian law discriminates on account of religion

Dutch law in conformity with EU law

Dutch law in conformity with EU law

Austrian legislation incompatible with EU law

Spanish law that does not require employers to set up a
system enabling the duration of time worked each day
by each worker to be measured violates EU law

National court must set aside national law which allows
to overrule court decision by decision of administrative
or quasi-judicial body
Directive 2011/95 is compatible with Art. 18 CFR

Belgian law allowing to withdraw housing, clothing or
food as a sanction is incompatible with EU law if it
would deprive applicant of his basic needs

National law in principle compatible with EU law
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Art. 47 CFR
Dir. 89/665
Art. 7 CFR

Art. 3(3) reg.
604/2013; Art.
18(2) reg.
604/2013

HU

HU

HU

2018.08.07
C-300/17
Hochtief
2018.01.25
C-473/16
Bevándorlási és
Állampolgársági Hivatal
2016.03.17 (4th Chamber)
C-695/15 PPU Mirza

Art. 17(1)(b) dir.
2011/95

HU

2018.09.13 (2nd Chamber)
C-369/17
Ahmed

12
Asylum

Asylum law (nondiscrimination; minority rights)

Public procurement, action for
damages

Asylum

Fundamental rights

Fundamental rights

Rule of law

Fundamental rights

Hungarian law mandating psychological tests to verify
if person claiming to be persecuted on account of
sexual orientation is really a homosexual incompatible
with EU law
The right to send an applicant for international
protection to a safe third country may also be exercised
by a MS after that MS has accepted that it is responsible

Hungarian law pursuant to which applicant for
subsidiary protection is deemed to have 'committed a
serious crime' which may exclude him from protection,
where sole criterion is penalty provided for that crime
Hungarian rules on action for damages in public
procurement conform with EU law
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National law on higher
education (CEU University)

Asylum procedure and
detention of asylum
seekers in transit zones

Subject-matter

Fundamental
rights

Fundamental
rights

EU value at
stake

No/ no

No/
Expedited
procedure
applied

Temporary
measures
and/or
expedited
procedure

Pending: It is questioned whether a national law
imposing on asylum seekers the obligation to apply for
asylum in person before the competent asylum
authority, and exclusively in the transit zones,
excessively limits access to asylum; whether a national
law requiring asylum applicants to remain in the transit
zones until their application for international protection
is dealt with violates the right to liberty; whether the
practice of moving irregularly staying third- country
nationals to a third country without any procedure
respects Directive 2008/115; and whether the national
law does correctly implement the EU law provisions
requiring certain legal proceedings against decisions
refusing international protection to have suspensive
effects.
It is questioned whether a national law imposing on
foreign higher education institutions having their seat
outside the EEA the obligation to comply with certain
obligations to carry on teaching activities leading to a
qualification in the territory of Hungary violates Art.
XVII of the GATS (prohibition of a less favourable
treatment to national providers), the freedoms of
establishment and to provide services (namely, Arts. 49
and 56 TFEU and Art. 16 of Directive 2006/123/EC); and
some of the fundamental rights enshrined in the CFR
(academic freedom, the right to education and the
freedom to conduct a business).

Ruling

Up to date as of 20 September 2020. The cases were selected as follows: all cases decided between 1.1.2012 and 18.8.2020, for which the ECJ decided to publish a press release (thereby
highlighting their importance) were analysed with regard to their subject-matter in order to detect cases that were concerned with the protection of EU values, as enshrined in Art. 2
TEU, and specifically defined in the Charter of Fundamental Rights and the Treaties. The cases in which Art. 2 TEU was explicitly invoked are to be found in Table 1 above.

Art. 16 of Directive
2006/123/EC

Art. XVII of the General
Agreement on Trade in
Services (GATS)

Arts. 49, 54, 216(2) TFEU

Arts. 13 and 14(3), 16 CFR

2017.7.14/
2018.6.1

On-going
C-66/18
Commission v
Hungary

On- going
C-808/18
Commission v
Hungary

Date of
Norms of EU law
reasoned
interpreted
opinion of
Commission/
Date of referral
to the ECJ
2017.12.8/
Arts. 6, 18 and 47 CFR
2018.12.1

Date of
judgment,
case number,
case name

ANNEX TABLE 3 − EXAMPLES OF RELEVANT INFRINGEMENT PROCEDURES WITH AN EU VALUES COMPONENT, BUT WITH NO EXPLICIT REFERENCE TO
ARTICLE 2 TEU (completed and on-going) 6
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14

2013.10.18/
2014.12.22

2011.9.29/
2014.6.27

2012.3.26/
2014.11.14

2016.10.11
C-601/14
Commission v
Italy

2016.6.14
C-308/14
Commission v
United Kingdom

2016.1.21
C-515/14
Commission v
Cyprus

Arts. 7, 8 and 12 of the CFR;
Art. 63 TFEU

2017.10.5/
2018.2.6

Arts. 45, 48 TFEU

Art. 7, 14 of Directive
2004/38
Art. 4(3) TEU

Art. 1, 3, 4, 11, 70 of
Regulation (EC)
No 883/2004

Art. 5(2), 5 (4) to (11) of
Decision 2015/1601
(Hungary)
Art. 12(2) of Council
Directive 2004/80/EC

Art. 5(2), 5 (4) to (11) of
Decisions 2015/1523 and
2015/1601 (Poland and
Czech Republic)

Art. 67(1) Directive
2015/849

2017.12.7/
2018.8.27

2017.7.26/
2017.12.22 and
21

Art. 67(1) Directive
2015/849

2018.3.8/
2018.7.19

2020.4.2
C-718/17,
C-715/17
C-719/17
Commission v
Poland,
Hungary, and
Czech Republic

2020.7.16
C-550/18
Commission v
Ireland
2020.7.16
C-549/18
Commission v
Romania
2020.6.18
C-78/18
Commission v
Hungary

National legislation under
which child benefit and
child tax credit are not
granted to nationals of
other MS who do not have
a right of lawful residence
National legislation
establishing a differential
treatment in relation to
their pension rights for
workers leaving Cyprus in
order to work in another

Non- transposition of
Directive concerning
damages to crime victims

Temporary relocation
scheme of asylum seekers
from Italy and Greece

National law imposing
certain obligations on civil
society organisations
(NGOs) receiving foreign
financial support

Non transposition of
Directive on anti-money
laundering

Non transposition of
Directive on anti-money
laundering

Fundamental
rights

Fundamental
rights

Fundamental
rights

Fundamental
rights

Fundamental
rights

Rule of law

Rule of law

No/ no

No/ no

No/ no

No/ no

No/ no

No/no

No/no

MS has infringed Art. 4(3) TEU and Arts. 45, 48 TFEU by
failing to repeal the national legislation producing the
differential treatment.

MS has violated Art. 12(2) of Council Directive
2004/80/EC by failing to adopt all measures needed to
guarantee the existence of a damages scheme for
victims of all violent intentional crimes in cross border
situations.
Action is dismissed

MS has failed to comply with EU law by adopting
certain provisions imposing obligations of registration,
declaration and publication of certain information on
civil society organisations (NGOs) directly or indirectly
receiving support from abroad over a certain threshold
(free movement of capital, right to private life,
protection of personal data and the freedom of
association).
MSs has failed to comply with EU law (Council Decision
(EU) 2015/1523 and Council Decision (EU) 2015/1601)
by failing to indicate at regular intervals an appropriate
number of applicants for international protection who
could be relocated from Greece and Italy to their
countries(see Joined Cases C-643/15 and C-647/15, on
the legality of both Council Decisions).

MS has violated Art. 67(1) of Directive 2015/849 by
failing to transpose most of its provisions in due time. A
lump sum is imposed on the MS under Art. 260(3) TFEU.

MS has violated Art. 67(1) of Directive 2015/849 by
failing to transpose most of its provisions in due time. A
lump sum is imposed on the MS under Art. 260(3) TFEU.
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2012.11.22/
2013.6.26

2012.3.7/
2012.6.8

2009.10.29/
2011.6.20

2012.3.7/
2012.6.7

2009.4.15/
2009.12.18

2015.9.16
C-361/13
Commission v
Slovak Republic

2014.4.8
C-288/12
Commission v
Hungary

2013.7.4
C-312/11
Commission v
Italy

2012.11.6
C-286/12
Commission v
Hungary

2012.6.14
C-542/09
Commission v
The Netherlands

Art. 24 of
Directive 2004/38/EC

Art. 7(2), 12 of Regulation
(EEC) No 1612/68

Art. 21, 45 TFEU

Arts. 2 and 6(1) of Council
Directive 2000/78/EC of
27 November 2000

Art. 5 Directive 2000/78/CE

Art. 28(1) Directive
95/46/EC

Art. 3, 7 of Regulation (EC)
No 883/2004

MS, or in an EU institution,
or in another international
organisation and those
deciding to
work in Cyprus
National legislation
refusing to grant the
Christmas bonus
recognised to certain
beneficiaries of pensions to
beneficiaries residing in a
MS other than the Slovak
Republic
National legislation
prematurely bringing to an
end the term served by the
Data Protection
Commissioner
No transposition of the
Directive establishing a
general framework for
equal treatment in
employment and
occupation as regards
persons with disabilities
National legislation
lowering the age-limit for
compulsory retirement
applicable to judges,
prosecutors and notaries
from 70 to 62
National legislation
requiring that migrant
workers and their family
members comply with a
residence requirement to
be eligible to receive
funding for higher
educational studies
pursued outside the
Netherlands
Fundamental
rights

Rule of law

Fundamental
rights

Fundamental
rights

Fundamental
rights

No/ No

No/ Yes
(2012.7.13)

No/ no

No/ no

No/ no

National scheme providing for the compulsory
retirement of judges, prosecutors and notaries when
they reach the age of 62 introduces a difference in
treatment on grounds of age which is not
proportionate as regards the objectives pursued, thus
violating EU law
MS has failed to fulfil its obligations under Art. 45 TFEU
and Art. 7(2) of Regulation (EEC) No 1612/68 by
requiring that migrant workers and their dependent
family members comply with a residence
requirement to be eligible to receive funding for higher
educational studies pursued outside the MS.

National legislation does not provide for an obligation
of all employers to make reasonable adjustments for
persons with disabilities in the working place, thus
violating Art. 5 of Directive 2000/78/CE.

MS contravened the safeguards established to protect
the independence of the national supervisory authority
for the protection of personal data by prematurely
ending its term of office.

Action dismissed
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2012.4.26
C-508/10
Commission v
The Netherlands

2009.3.23/
2010.10.25

Arts. 4,5,7, 8,14,16 of
Directive 2003/109

National legislation
requiring third-country
nationals and their family
members applying for
long-term resident status
to pay high fees

Fundamental
rights

No/ No

MS has failed to fulfil its obligations under Directive
2003/109/EC by requiring third-country nationals and
their family members applying for long-term resident
status to pay high administrative charges.
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This study analyses the existing and proposed
mechanisms available to the institutions of the EU that
may be deployed in order to monitor and enforce the
observance of EU values by the Member States. More
specifically, the study addresses the status and meaning
of EU values (Article 2 TEU) and also discusses existing
monitoring and preventive mechanisms (European
Semester, EU Justice Scoreboard, Commission's rule of
law framework, the Council's dialogues on the rule of
law, and the preventive arm of Article 7 TEU) and
enforcement mechanisms (preliminary reference
rulings, infringement procedures and the sanctions arm
of Article 7 TEU)). It also analyses a number of proposed
mechanisms: the pact on democracy, the rule of law and
fundamental rights; rule of law review cycle; reviewed
Council dialogues on the rule of law; and the rule of law
budgetary conditionality.

