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Challenges facing sports event organisers in the digital environment

Executive summary
The main purpose of this European added value assessment (EAVA) is to quantify the European
added value of an EU legislative initiative that addresses the challenges facing organisers of
sports events in the digital environment, with particular attention to the phenomenon of online
piracy.
The study investigates whether the current EU legal regime provides sports events organisers and
their licensees with an adequate level of protection against piracy of online sports events, or, rather,
if higher standards of protection are needed. The main challenge posed for sports events is that, just
like all other forms of 'premium' content, they have a highly perishable nature: their economic
value is substantially exhausted by the end of the event (and its live coverage). Hence, the
commercial value of intellectual property rights protection closely hinges on a prompt and effective
enforcement system regulated by a harmonised legislative framework at EU level.
The legal analysis underpinning this EAVA (see Annex I) identifies two main obstacles that hamper
the ability to tackle online piracy. The first concerns the legal provisions system governing
intellectual property rights (IPRs). In particular, there are multiple, non-harmonised layers of
exclusive rights designed to protect sports events, but only a few can address the online piracy
issue specifically. The second main obstacle concerns the obsolescence of the legal enforcement
measures stemming from national implementation of the Enforcement Directive, 1 the
e-Commerce Directive 2 and the InfoSoc Directive; 3 these need to be updated in order to tackle
technologically advanced forms of online piracy.
The study presents a policy proposal aimed at removing both impediments from the legal
framework governing IPRs.
When it comes to the legal provisions system for IPRs and the need for its harmonisation, the first
possible solution (Option 1) would be to provide an ad hoc EU neighbouring right in favour of
sports event organisers as opposed to sports events per se; the second – and most effective –
solution (Option 2) would be to provide for 'expansion' of the broadcasters' neighbouring right,
with the introduction of a full communication right in favour of both audiovisual producers and
broadcasters of sports events, coupled with the adoption of a 'standing to sue' in favour of sports
organisers. These options fill the gap in the current legal framework for IPRs in terms both of
substantive and remedial law, with different effects.
As regards the obsolescence of the current legal enforcement system, a possible solution would
be to implement a system of fast, dynamic and live blocking orders, harmonised at EU level through
the use of 'dynamic blocking orders' and 'live injunctions'. Along with the latter, it is necessary to
adopt a legal provision granting sports events organisers (and any other producers of 'premium'
content) the right to remove illicit content directly – through technological means – from any
streaming server used by pirates.

1

Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of intellectual
property rights.

2

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Internal Market ('Directive on electronic commerce').

3

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information society.
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The policy proposal, which results from the simultaneous removal of the two sets of obstacles
mentioned above, would be to apply either Option 1 or Option 2, combined with the use of
'dynamic blocking orders' and 'live injunctions'.
On the legislative implementation side, the policy proposal can be implemented in different ways
with different results.
The first possible legislative tool (Option L.1) consists of institutional support from the legislator
in favour of forms of cooperation between rightsholders of sports events and information
society intermediaries.
The second tool (Option L.2) would involve the adoption of a new directive, aimed at amending
the e-Commerce Directive, the InfoSoc Directive and the Rental Rights Directive, in order to
address all the flaws and legislative loopholes illustrated in the legal analysis (see Annex I).
The third – and most effective – legislative tool (Option L.3) would involve adopting an EU
anti-piracy act, in the form of a new EU regulation, providing for all the legal tools envisaged by the
policy proposal.
Building on the legal analysis, an economic investigation generated the following findings: in 2019,
7.6 million subscriptions were made to illegal broadcasting platforms in the EU. These subscriptions
generated illicit revenues of an estimated €522 million leading to annual value added tax (VAT)
avoidance of €113.5 million. If the same number of subscriptions were made legally, legal
broadcasters' revenues could increase by €3.4 billion each year. In addition to these revenue losses,
legal broadcasters also suffer impacts on employment due to online piracy. The most cautious
estimate suggests that each year up to 16 000 potential new jobs are lost as a result of online
piracy of broadcasts of sports events.
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1. Background
The European added value (EAVA) unit of the European Parliamentary Research Service analyses the
potential benefits of Union actions and policies. One of the unit's specific objectives is to use an
evidence-based approach to identify policy areas where there are significant potential possibilities
for the realisation of a 'public good' and/or possible greater efficiency through common action at
EU level, as well as to pinpoint where such action is currently absent.
This European added value assessment (EAVA) focuses on the challenges facing organisers of sports
events in the digital environment, in connection with the specific phenomenon of online piracy and
how it hinders the full achievement of digital single market gains. Even though the EU has taken
several steps in this regard in recent years, the development of cutting edge technologies requires
continuous and appropriate regulation.
The concept of completing the gains from the digital single market could form part of a broader set
of EU objectives to be pursued using an evidence-based approach to policy formulation. The idea is
that, unless evidence of remaining unrealised EU added value is put forward, then Member States
have no incentive to transfer competencies and the accompanying resources to the common level.
From a citizen's perspective, assessing the costs (i.e. data theft and privacy infringement) deriving
from the phenomenon of piracy would enable the European Parliament to build a positive narrative
around the added value that the EU has already achieved, as well as the subsequent potential to
increase consumer welfare by means of EU action.
Under Article 225 of the Treaty on the Functioning of the European Union (TFEU), the European
Parliament has the right to adopt legislative own-initiative reports (INL) to ask the European
Commission to take legislative action. In this legal context, the Committee on Legal Affairs (JURI)
requested authorisation from the Conference of Committee Chairs (CCC) to draw up a legislative
own-initiative report on 'Challenges of sport events' organisers in the digital environment'. The CCC
in turn asked the Conference of Presidents (CoP) for authorisation. The CoP noted and endorsed the
agreement reached between the JURI committee and the Committee on Culture and Education
(CULT), the former being the committee responsible for the legislative initiative 4. More specifically,
following a discussion on methodological approaches to identifying the limitations of and gaps in
the digital single market, e-Commerce and Digital Copyright Directives, the European Parliament
commissioned a study from a team of researchers at Legance – Avvocati Associati, under the
direction of digital copyright expert Professor Paolo Marzano.
The main purpose of the annexed study underpinning this EAVA was to present an analysis of the
possible impact of new EU legislation on legal protection for sports events broadcasters in the
European Union, with a focus on the issue of online pirated sport contents.
Against this background, the rest of this EAVA is structured as follows. Chapters 2 and 3, respectively,
discuss the state of play and the main gaps in and limitations of the legal framework for IPRs and the
legal enforcement system. Chapter 4 presents both the policy proposal and the associated
legislative proposals. Chapter 5 assesses the European added value and Annex I presents the
externally commissioned legal analysis.

4

Legislative initiative on ‘Challenges of sport events’ organisers in the digital environment’ - 2020/2073(INL).
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2. State of play of legal provisions for IPRs
The state of play of both EU and domestic legislation offering legal protection for sports events
highlights the existence of a patchwork of 'exclusivity' rights, spanning from a 'real estate-based'
form of protection to copyright and neighbouring rights granted in favour of various entities (sports
federations, leagues, clubs, and their media licensees, such as broadcasters), by both EU and
domestic laws.
Indeed, in some Member States, special rights are granted to clubs or leagues with regard to
events, tournaments and competitions, on the basis of sports codes, i.e. special laws or acts
specifically devoted to the sports sector. In other Member States, domestic laws vest sports
organisers with a neighbouring right to film and subsequently broadcast the event.
An analysis of this bundle of EU and domestic laws (see Annex I, Chapter 2.1 – 2.8) leads to the
following conclusions: (i) sports event organisers already receive a sufficient level of
protection against unauthorised economic exploitation of their sports events; (ii) however, an
efficient fight against the specific phenomenon of online piracy would entail the granting
of harmonised EU IPRs, in the form of exclusive copyright or neighbouring rights; (iii) while
copyright protection seems to protect creative filming of sports events adequately, the
neighbouring rights granted by various EU directives to producers and broadcasters of this filming
should be expanded by the granting of a broad communication right, such as that granted under
EU copyright law; (iv) while domestic laws vesting sports event organisers with neighbouring
rights provide this broad communication right, it only applies in the territory of the relevant
Member State and, as such, is not fit to fight online piracy; (v) Article 17 of Directive 2019/790/EU
plays only a very limited role, in that it was not designed to combat online piracy of sports events.

2.1. Legal barriers and limits
Table 1 summarises the gaps in and limitations of the various layers of legal protection afforded by
the current legal provisions system governing IPRs for rightsholders at both EU and national levels.

Table 1 – National substantive law: limits of legal protection for stakeholders
Entitlement

Property rights
(House rights)

Exploitation
rights granted
over the event

2

Member States

All Member
states analysed

France and
Portugal

Subject

Content

Limits

The venue,
the facilities

The power to control
access to stadiums and
the related equipment
and to set the rules and
condition of access
attached to admission
tickets.

House rights may be
claimed solely against
the holder of an
admission ticket and
may offer no
adequate protection
in cases of piracy.

The sports
event

Granted in favour of
clubs or leagues, over
events, tournaments
and competitions, on
the basis of sports
codes, special laws or
acts specifically drafted
for the sports sector.

The right is provided
by a very limited
number of Member
States, it has an
uncertain legal nature
and content.
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IPRs (copyright
and
neighbouring
rights)

Domestic 'media'
rights

Harmonised
across the EU

Granted, albeit
in various forms
and with
varying
content, by a
vast majority of
EU Member
States.

A. In the case
of copyright
protection,
the creative
filming of a
live sports
event
B. In the case
of
neighbouring
rights granted
to audiovisual
producers,
the first
fixation of the
film
C. In the case
of
neighbouring
rights granted
to
broadcasters,
the broadcast
of the (filming
of) the sports
event

A. In the case of
copyright protection,
the right to reproduce
the fixation and its
subsequent
communication to the
public
B. In the case of
audiovisual producers,
only a right of
reproduction, coupled
with distribution,
lending and renting
rights and a making
available right. No
communication to the
public in broad terms
C. In the case of
broadcasters, the right
of reproduction, a
distribution right of retransmission, a right of
making available, with
no communication to
the public

No right over the
control of the
communication to
the public is granted
to this specific
category of rightowners by EU
legislation. Such a
right seems to be of
growing importance,
since a larger number
of sports organisers of
(major) events tend to
undertake the burden
of the filming the
event, with a view to
licensing it from
country to country to
their licensees.

The
exploitation,
by any media,
of the
controlled
sports event.

Right of leagues/
federations/ individual
clubs to control (i) the
filming of the event and
(ii) the granting of the
transmission right to a
broadcasting entity
selected through a
competition

Uncertain nature and
granted only at
national level.
The entity granted
the relevant right may
vary, since it may be
granted to the
individual club or to
the federation to
which the club
belongs.

Source: Based on Annex I, Chapter 2.9, of this document.

In this complex legal framework, the fight against online piracy of sports events could be better
served by: (i) expanding the current EU neighbouring rights in favour of audiovisual producers and
broadcasters with the introduction of a communication right; (ii) granting an ad hoc standingto sue
in favour of sports event organisers, autonomously and independently from any standing to sue
that broadcasters and other licensees may have under the domestic laws of EU Member States (see
Chapter 4).

3
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3. State of play of the legal enforcement system
As the chapter above highlights, the current legal framework for IPRs hampers the harmonised and
efficient fight against online piracy. Furthermore, rightsholders lack an efficient enforcement
system and need the constant support of their licensees, with duplication of costs and risks.
Since 2004, the EU has put in place a harmonised framework for IPR enforcement employing the
'Enforcement Directive'. However, it is now evident that this legal regime needs to be updated to
tackle technologically advanced forms of online piracy in the field of sports events (see Annex I
Chapter 3.1).
In terms of enforcement measures, the Enforcement Directive was historically meant to solve
critical issues arising from differences in national systems; however, it could not give explicit
consideration to more modern and technological instruments, such as 'live blocking orders' and
'dynamic injunctions'. 5
These measures have proved to be particularly efficient in digital enforcement; however,
national legislators and courts have updated their instruments and measures to respond to digital
reality in a fragmented and non-systematic way, causing disparities among them.
Indeed, while 'dynamic injunctions' seem to be ordinarily adopted across the EU in the form of
catalogue-wide injunctions and service-targeted injunctions, 'live blocking orders' are available only
in the UK and Ireland, notwithstanding their proven efficacy in fighting illegal use of internet
protocol television (IPTV) 6.
In conclusion, by mapping the available enforcement measures deriving from national
implementation of the Enforcement Directive, the E-commerce Directive, and the InfoSoc
Directive, it is clear that the EU enforcement system is far from fully harmonised, to the detriment
of a fast and efficient 'cross-border' fight against online piracy. The possibility of adopting a specific
legal instrument to tackle online piracy aggressively therefore merits careful examination.

3.1. Legal barriers and limitations
When it comes to the current legal enforcement system, the barriers to effective cross-border
implementation can be divided into technical and legal aspects (see Annex I, Chapter 3.4.2 and
4). The first group, technical aspects, includes the time constraint determined by the length of
matches, the volatility of streams, and the difficulty in identifying infringers and tracking them
to hold them accountable without involving internet service providers (ISPs).
In particular, specific attention should be given to the need to adopt an enforcement system that
enables an immediate response ('blocking orders'). In particular, orders need to be adopted before
- or immediately after – the beginning of a sports event. An updated regime of this kind would also
be able to tackle the problem of the 'volatility 7 of online pirated streams', by enabling the
adoption of dynamic blocking orders.

5

European Commission, Summary of responses to the public consultation on the evaluation and modernisation of the
legal framework for the enforcement of intellectual property rights, 2016, p.36.

6

Use of IPTV means broadcasting of a programme, from a legitimate or pirate copy, without permission from the
copyright holder, e.g. illegal internet protocol television.
In order not to be tracked, indeed, pirates constantly change their 'location' on the internet, thus rendering it
necessary to start judicial proceedings anew.

7
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Among the legal barriers, attention must be given to the following general
aspects: (i) the Enforcement Directive, as the e-Commerce Directive has yet to be implemented
in certain EU Member States; (ii) the fact that only a limited number of EU Member States enable
the adoption of live blocking orders or dynamic injunctions; (iii) the fact that only some Member
States have adopted out-of-court systems, whether in the form of codes of conduct or
administrative fast-track proceedings.
The current uncertainties derive from the application of intermediary liability exemptions, the
limited scope of court orders, insufficient IPRs, timing, the cost of court procedures, the ease
of technically circumventing domain name service (DSN) blocking orders. 8
More importantly, uncertainty persists in the interpretation of the e-Commerce Directive.
There is no definition of 'actual knowledge' or of an 'expeditious' reaction from an intermediary.
Moreover, elements of complexity in the same definition of the relevant subjects 9 have recently
emerged. Furthermore, the deadlines imposed by courts to implement their orders are a problem
common to the sports environment.
In this regard, the Ecatel decision, rendered in the Netherlands, considered sufficient a time-lapse
of 30 minutes 10 from the notification from the rightsholder to comply with expedite execution of
the blocking order. This is much shorter than the average time across the EU: approximately
24 hours. 11
To conclude, a harmonised system of fast, dynamic blocking orders, coupled with the innovative
tool illustrated above, would fulfil the goal of fighting online piracy of sports events adequately.

8

F. Mostert and J. Lambert, Study on IP Enforcement Measures, Especially Anti-Piracy Measures in the Digital
Environment, WIPO/ACE/14/7, 2019, p.2.

9

European Parliament, Reform of the EU liability regime for online intermediaries. Background on the forthcoming
digital services act, PE 649.404, 2020, p.5.

10

See European Commission, Recommendation (EU) 2018/334 of 1 March 2018 on measures to effectively tackle illegal
content online, prescribes that notices of terrorist content should, as a rule, be acted upon within an hour.

11

European Commission, Hosting Intermediary Services and Illegal Content Online: an analysis of the scope of Article 14
ECD in light of developments in the online service landscape, Publications Office of the European Union, 2018, p.40.
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4. The policy proposal
Given that gaps and barriers exist in both the IPRs provisions system and in the legal enforcement
system, this chapter presents a possible solution in the form of a policy proposal consisting of two
intervention blocks. Indeed, is not possible to change a legal instrument to enforce a specific right
if the latter is not grounded on a principle of law acknowledged by the legal system.
1

Policy options to harmonise the IPRs provisions system (see Annex I, Chapter 2.9)

The study underpinning this EAVA presents two alternative policy options that could resolve the
identified problem by harmonising the legal framework for IPRs.
The first possible solution (Option 1) would be that of providing a new neighbouring right over
sports events per se; a solution already envisaged, on a domestic level.
Such a new right may in turn be useful whenever a spectator takes live coverage directly from within
the venue of an event and uploads it onto the internet. This is however quite rare. 12
Rather, such an ad hoc right has been envisaged to allow sports event organisers to benefit from
harmonised copyright protection throughout the EU and to be able to lodge cases themselves
against pirate entities in all Member States. Such a right would also allow sports events organisers
to seek injunctions to block websites or streaming servers in all Member States without having to
rely on their licensed broadcasters as is currently the case.13
However, most importantly, upon investigation the rationale for this new neighbouring right does
not appear to be that of filling a gap in the legal protection of professional sports events
organisers against online piracy, as might be expected.
As highlighted above, the neighbouring right protection offered by EU law to audiovisual producers
and broadcasters does not appear to be fit for purpose when it comes to fighting online piracy;
neither one of these two entities is indeed provided with full communication to the public right.
The second possible policy solution (Option 2), involves the introduction of a right of
communication to the public to be granted to the producers of first fixations of audiovisual
works (such as sports events organisers undertaking the effort of filming their events to license the
digital live feed to their broadcasting licensees). A harmonised EU neighbouring right of this kind
would seemingly render it easier to undertake the multijurisdictional judicial activities necessary to
tackle online piracy.
By the same token, the 'expansion' of the broadcasters' neighbouring right with the introduction
of a full communication right, while certainly 'counterbalancing' the abovementioned
strengthening of the sports event organiser's rights, would also extend the possibility to fight online
piracy on a supra-national basis.

12

When it comes to short footage taken from within the stadium by fans, that appears to be of little economic relevance
and may not necessarily be opposed by sports organisers in their attempt to enhance the atmosphere and
attractiveness of the event.

13

See, inter alia, Sportbusiness.com, The new EU Copyright Directive leaves sports rights holders dissatisfied, interview
with Mark Lichtenhein, Chairman of the Sports Rights Owners Coalition..
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Moreover, given the multijurisdictional nature of online piracy, the adoption, at EU level, of an
ad hoc provision of law granting to sports organisers an independent standing to sue, affording
them access to swift remedies to online piracy scenarios appears to be rather opportune. 14
Table 2 summarises the estimated efficiency, effectiveness, feasibility, and economic convenience
of the two policy options with respect to the status quo.

Table 2 – Policy options for EU common EU action on harmonisation of rights in sports
events
Effectiveness
and efficiency

Feasibility

Economic
costs

Economic
benefits

Option 0: status quo

Low

-

High

Low

Option 1: Adoption of an ad hoc EU
neighbouring right in favour of sports
events organisers over sports events

Low

Medium

Low

Low

Option 2: adoption of a communication
right in favour of both audiovisual
producers and broadcasters of sports
events, coupled with the adoption of a
standing to sue in favour of sports event
organisers

High

High

Low

High

Source: Based on Annex I, Chapter 2.9 of this document.

In conclusion, what emerges from the legal analysis is that Option 2 would be the most appropriate
solution to grant an adequate and harmonised legal basis in order to tackle the issue of online
piracy substantively.
2

Policy
options for
an
effective
(see Annex I, Chapter 3.3 and 3.4.2)

legal

enforcement

system

Recalling the gap and barriers of the current legal enforcement system identified in Chapter 3.2, this
section sets out the policy option that, if implemented along with one of the two previous options,
would give broadcasters and sports events' owners powerful and effective instruments to protect
their IPRs.
This possible solution would be the adoption of a harmonised system of fast, dynamic blocking
orders, coupled with more modern, technological instruments, such as 'live blocking orders' and
'dynamic injunctions'. 15 It is also necessary to adopt a provision of law granting sports event
organisers (as well as any other producer of so called 'premium' content) the right to remove illicit
content directly – via technological means – from any streaming server used by pirates.

14

Suffice to say that the neighbouring right over sports event contemplated would constitute an economic right: as
such, it can be transferred, licensed or waived by the sports organisers; if and once such a transfer, license or waiver
are contractually provided in favour of the respective licensee, the sports organisers would again be deprived of any
legal tool to take autonomous initiatives against pirates. Indeed, instances of lack of coordination which have
impaired the ability to act promptly to request the removal of pirated content have been taken into account by the
Italian Legislator in Law 30/12/2018 No 145, Article 1, Sec. 651, providing for a specific amendment to Article 18 of
Legislative Decree 9/2008, in order to provide licensees of 'Lega Serie A', Italy's premier football league, with an
independent standing to sue.

15

See, already in 2016, European Commission, Summary of responses to the public consultation on the evaluation and
modernisation of the legal framework for the enforcement of intellectual property rights, p.36.
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As regards blocking orders per se, they have proved to be particularly efficient for digital
enforcement because they can be directed at either the uniform resource locator (URL), the domain
name system (DNS), or the internet protocol (IP) address of the infringing website and service, with
considerable differences.
However, given the large number of infringing websites, difficulties tracking and identifying
operators, the cost of litigation and, in particular, the ease with which it is technically possible to
circumvent blocking orders, it is evident that simple blocking orders are limited in their impact. For
this reason, it is particularly important to provide instruments whose effect is to block the
infringement as soon as possible, as well as to prevent future infringements.
This is the case of 'dynamic injunctions' and 'live blocking orders'. The former are designed to
'follow' the infringing website even if the pirate changes the IP, URL or DNS, while the latter, in
contrast, are orders that must be executed only during the live streaming of the event.16

4.1. Legislative proposals to implement the policy proposal
The policy proposal to solve the problems both in the provisions system for IPRs and in the legal
enforcement system now identified (Option 1 or Option 2 along with 'dynamic injunctions', and
'live blocking orders'), this section discusses which legislative tool would be most effective in
delivering the desired outcome.
Starting from the status quo, Option L.0 would consist of non-intervention, leaving unchanged the
current legal landscape. However, the aforementioned flaws in the system should discourage the
adoption of such an approach. In terms of substantive law, the technological achievements that
render it possible for pirated IPTVs to communicate online streaming of live sports events make it
necessary to rapidly close the loopholes in EU neighbouring rights. In terms of enforcement
measures, out of courts, codes of conducts, and pending legislation of certain Member States will
make it possible to achieve a higher standard of enforcement in the future. Nevertheless, online
piracy requires an EU-based initiative in order to harmonise the set of enforcement instruments.
More impactful would be Option L.1 (see Annex I, Chapter 4.1). It consists of institutional support –
often termed soft law – in favour of forms of cooperation between rightsholders of sports events
and information society intermediaries, 17 in order to set up a system to take down any illicit online
transmission immediately.
Administrative enforcement systems are faster than court proceedings. This solution would
certainly have a greater impact on the system, enabling coordinated real-time takedown of pirated
content, without placing any further burden on courts or administrative authorities and reducing
costs and timing of public enforcement. Although the EU institutions cannot step in in private
relationships, they can support private enforcement solutions of this kind, which would not however
be legally binding.

16

European Union Intellectual Property Office (EUIPO), Illegal IPTV in the European Union. Economic, Legal and
Technical analysis Report, 2019, p. 66; European Commission, Communication from the Commission to the European
Parliament, the Council and the European Economic and Social Committee, Guidance on certain aspects of Directive
2004/48/EC of the European Parliament and of the Council on the enforcement of intellectual property rights,
COM(2017) 708 final, pp.20 and ff.

17

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market ('Directive on electronic
commerce').
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Option L.2 (see Annex I, Chapter 4.2) would involve amendments to the e-Commerce Directive,
the InfoSoc Directive, and the Rental Rights Directive, in order to address all the flaws and
legislative loopholes illustrated above and, in greater detail, in the legal analysis (see Annex I).
This option includes the adoption of a technology-based legal obligation to be placed on
streaming server providers, to enable sports organisers and their licensees to perform real-time
takedowns of illicit signals rendered available by the former. 18 Such an obligation would not be
unprecedented: it would have much in common with the well-known Article 17 introduced by the
new Copyright Directive.
This option would also include an amendment to clarify what constitutes an 'expeditious removal'
and 'actual knowledge' as provided by the e-Commerce Directive, paired with the granting of an
autonomous, unwaivable standing to sue in favour of sports event organisers.
Finally, full implementation of 'dynamic injunctions' and 'live blocking orders' throughout the EU
would make it possible to bypass the problem of judicial cooperation, which is currently critical.
Indeed, EU-harmonised dynamic injunctions could be used either in every single Member State
where the pirated streaming can be received or directly against the original 19 streaming server,
located in the territory of one relevant Member State.
However, the legal nature of the three legislative tools to be amended (i.e. directives) entails
inherent limits and an appreciable degree of ensuing fragmentation that would hamper the full
enjoyment of rights across the EU.
For this reason, the proposal that would make the greatest impact – Option L.3 (see Annex I,
Chapter 4.3) – would involve the adoption of an EU anti-piracy act, in the form of a new EU
regulation, providing all the above-mentioned legal tools necessary to deploy efficient digital
enforcement against piracy.
Indeed, the regulation, which should have the same content as the proposed amendments,
mentioned above, would have two main beneficial effects:
First, it would encompass all existing piracy techniques, traditional and digital, 20 so as to future
proof the provisions as far as possible. Second, the adoption of an EU regulation, by its nature – as
defined in Article 288 TFEU – and, in particular, its general application and binding nature, would
overcome existing differences across the Member States.
Table 3 summarises the estimated efficiency, effectiveness, feasibility, and economic
convenience of the three legislative tools with respect to the status quo.

18

UEFA, Position Paper on Piracy – 'Takedown tool' obligation, explicitly clarifies that: 'UEFA's experience over the past
15 or so years of operating our anti-piracy programme has shown that the most effective, timely and proportionate
remedy available has been when the internet intermediary/platform has provided UEFA (and its monitoring agency
partner) with a technical means to directly control the blocking or removal of content from the systems of such
internet intermediary/platform. This is usually an interface (often just a simple web-based API interface) to the internet
intermediary/platform's server management system, which regulates what content is delivered using their servers
(often referred to as a 'takedown tool')', 2020.

19

This server is the one used by pirates to 'introduce' the broadcast they have captured illicitly to the online
environment.

20

Digital techniques create problems in terms of efficacy of technical enforcement but also in terms of means of proof
and territoriality.
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Table 3 – Legislative tools for the implementation of the policy proposal
Effectiveness
efficiency

and

Feasibility

Economic costs

Economic benefits

Option L.0: status quo

Low

-

High

Low

Option L.1: out-of-cour t
mechanism

High

High

Low

High

Option L.2: update of
e-Commerce Directive

High

Medium

Low

High

Option L.3: EU anti-piracy
act

High

Low

Low

High

Source: Annex I, Chapter 4.3.
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5. European added value
This section presents the annual value of the market for online piracy of sports events in the EU,
the amount of VAT avoided, the damage that on-line piracy causes to legal broadcasters in
terms of lost revenue, and job disruption each year in the sports event broadcast market.
The analysis is based on the available data. It is useful to point out that the data should be treated
with caution as companies operating in the sports and related content market usually also operate
in other audiovisual content source markets (i.e. films, TV series, sports events, documentaries, etc.).
In addition, a considerable share of illegal business models do not rely on subscription fees, but
rather their revenues come from spreading malware, phishing activities, personal data theft, and
advertisement. It is therefore very difficult to calculate these types of 'second-order' costs and harms
to consumers, in monetary terms. As the illegal IPTV free streaming portal business model
represents a non-negligible share of illegal businesses, the estimated cost of piracy may well
be underestimated.
Combining the Eurostat data21 on population, and the average share of people who regularly watch
internet streamed TV (live or catch-up) from TV broadcasters, 22 with the share of IPR infringers 23 and
the average monthly unauthorised IPTV cost per user by country, 24 it is possible to calculate the
average number of households that access illegal content through an illegal subscription, the
total amount of illegal revenues generated by illegal subscriptions to streaming platforms
and the total amount of VAT avoided.
Based on data for 2018 and 2019, Figure 1 shows that in 2019 7.6 million subscriptions were made
to illegal broadcasting platforms in the EU. These subscriptions generated around €522 million in
illicit revenues and €113.5 million in avoided VAT.
Combining these estimations with data 25 on the monthly average revenue for a legal subscription
in each Member State (by technological means of broadcasting), it is possible to estimate the total
amount of money lost by legal economic operators. This, with the €113.5 million in avoided
VAT, could be considered the economic added value of a coordinated EU response to the issue of
online piracy in sports event broadcasting.

21

Eurostat database: Population on 1 January.

22

Eurostat database: Individuals – internet activities.

23

EUIPO – EUROPOL, Intellectual Property Crime Threat Assessment 2019, p. 28.

24

EUIPO, Illegal IPTV in the European Union, 2019, p. 55.

25

Ampere Analysis, OBS/Ampere Analysis (2019), Yearbook 2019, European Audiovisual Observatory.
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Millions

Figure 1 – Illegal revenues from online piracy of sports events broadcast by Member State,
2019 in millions of euros
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28; EUIPO, Illegal IPTV in the European Union, 2019, p. 55; Ampere Analysis, OBS/Ampere Analysis, 2019,
Yearbook 2019, European Audiovisual Observatory.

Against this backdrop, had all illegal EU users subscribed to a legal contract in 2019, the potential
extra revenue for rightsholders would have reached €3.4 billion.
However, estimating the share of users that would switch from an illegal subscription to a legal one
because of reduced unlawful supply variety, quality, and economic convenience is a difficult task.
Only a few attempts have been made to calculate the share of users that have switched from an
illegal subscription to a legal one. According to the 2020 FAPAV/IPSOS study on audiovisual piracy
in Italy, 26 among the 44 % of viewers using illegal services who have experienced the shut-down of
a site, 40 % have turned to legal alternatives at least once, i.e. nearly 18 % of the total number of
illegal contracts.
When this percentage is applied to the maximum amount of potential lost revenue at EU level (the
above-mentioned €3.4 billion), the amount of €600 million is obtained.
On this basis, it is possible to argue that the potential loss for rightsholders at EU level ranges
between €600 million and €3.4 billion each year. Again, it is also worth stressing that these
estimates consider illegal businesses that rely on subscription fees only and not all the other
illegal business models that rely on spreading malware, phishing activities, personal data theft, and
advertising.

26

12

IPSOS, Piracy Monitor, Italy: Video piracy down in 2019, but huge in post-corona 2020, July 2020.
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By using an input-output methodology,27 it is possible to estimate that in one year €3.4 billion of
extra revenue would create 16 000 28 new jobs 29 at EU level, given a constant revenue and
employment growth rate in the industry.

27

Estimating how an increase in revenues would affect the employment decision in a firm would require firm-level data
to estimate the production function and thus understand how inputs are combined to obtain a given level of output.
Nevertheless, this study uses economic aggregates and such detailed analysis is beyond the scope of this work. The
methodology for this study was built upon two main assumptions. The first is that labour productivity in the analysed
industry is constant over time or, better, that it does not change significantly over a short time period. In other words,
it is assumed that the contribution of each working hour by each employee to the production of a given quantity of
output (measured through turnover), with respect to all the other production factors, is constant. The second is that
between 2018 and 2019 the growth revenues of broadcast companies stayed constant. These two assumptions are
necessary in order to isolate the effect of an exogenous increase in revenues. This exogenous increase is what was
calculated in the previous section as potential extra revenues if all infringers switched from an illegal to a legal
subscription. In other words, the effect of these extra revenues is isolated from market dynamics.

28

These were the most cautious estimates available. Moreover, Eurostat's structural business statistics (SBS) do not
include data for Estonia, Ireland, Luxembourg or Malta.

29

Economic data from Eurostat's SBS were used to calculate potential extra jobs. In particular, use was made of data on
average turnover, turnover per person employed, average personnel cost, and number of persons employed in the
television programming and broadcasting activities industry (Annual detailed enterprise statistics for services (NACE
Rev. 2 H-N and S95) [SBS_NA_1A_SE_R2__custom_29167]).
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Challenges facing
sports event
organisers in the
digital environment
A legal analysis
This research paper aims to verify whether the EU legal system provides sports event organisers
and their licensees with an adequate level of protection against the rampant phenomenon of
online piracy of sports events, or, whether higher standards of protection are desirable. Our study
is divided into four chapters, as follows.
Chapter 1 is devoted to the analysis of: (i) the technology employed by illicit networks to stream
live transmissions of sports events on the Internet; (ii) the economic impact of digital piracy on
the sports sector.
In Chapter 2, a comprehensive analysis of the existing set of exclusive rights protecting sports
events is provided, both at the EU and at the domestic levels. Specific attention has been given
to the current legislation in certain EU markets, such as Belgium, Denmark, France, Germany,
Greece, Ireland, Italy, Netherlands, Poland, Portugal, Spain and the UK.
The analysis of the substantive law within the European Union also covers two other topics:
(a) the role potentially played by the newly adopted Article 17 of Directive 2019/790/EU;
(b) the need to adopt a new neighbouring right over sports events, to be granted to sports event
organisers.
Under Chapter 3, an assessment of the current enforcement measures is carried out, both at EU
and national levels.
The mapping of the available enforcement measures deriving from the national implementation
of the Directive 2004/48/EC, the Directive 2000/31/EC and the Directive 2001/29/EC, leads to the
conclusion that the legal framework needs to be updated in order to effectively tackle
technologically advanced forms of online piracy, such as the one at issue here.
Finally, Chapter 4 is devoted to the illustration of different policy options aimed at deploying an
efficient cross-border enforcement system at EU level.
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Executive summary
This Research Paper intends to verify whether the current EU legal regime provides sports events
organizers and their licensees with an adequate level of protection against the rampant
phenomenon of online piracy of sports events, or, whether higher standards of protection are
desirable.
Chapter 1 – Piracy of sports events
 The economic impact of digital piracy on the sports sector and the technologies
involved
We will firstly illustrate (i) the economic impact of digital piracy on the sports sector and (ii) the
technologies employed by illicit networks to stream over the Internet live transmissions of sports
events.
To that end, we will highlight the increasing relevance - further amplified by the advent of the Covid19 pandemic - for the sport industry of media rights (represented, in this research, by copyright and
neighbouring rights) infringed by online piracy.
Notwithstanding the efforts made by the sports and media industries to enforce their intellectual
property rights, the advancements in online technology have rendered over the last years the
online streaming piracy readily available, capable to deliver high-quality content, and, thus,
able to compete with original distributed content.
 Damages to the consumers and the spreading of Covid-19
Recent studies have demonstrated that economic damages caused by piracy to the sports industry
and its licensees are only a portion of the overall negative consequences caused by this widespread
illicit phenomenon. Significant damages are also caused to consumers who make online use of
pirated content: malwares, viruses, data and privacy breaches form an (undetectable) integral
part of the industry of sports piracy managed by large criminal organizations.
The constant spread of the Covid-19 pandemic during the year 2020 has exacerbated the negative
effects of piracy.
 The high economic value of sports event
Just like any other form of ‘premium’ content, sport events have a highly perishable nature: their
economic value is substantially exhausted upon the end of the event (and its live coverage).
Hence, the object of intellectual property rights protection has a commercial value which is to be
surrounded by a prompt and effective enforcement ecosystem.
Chapter 2 – Rights over sports event
 State of play of forms of protection over sports events in the EU Member States
Chapter 2 is devoted to the analysis of the existing set of exclusive rights protecting sports events,
both on an EU and on a domestic level. We have focused our attention on the current status of the
legislation in a variety of EU Members’ markets, such as, Belgium, Denmark, France, Germany,
Greece, Ireland, Italy, Netherlands, Poland, Portugal, Spain and the UK.
The analysis will show that, while there are multiple layers of exclusive rights capable of
protecting sports events, in practical terms only a few can be employed to adequately tackle
the phenomenon of online piracy.
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 House rights
Firstly, ‘real estate-based’ forms of protection (such us ‘house rights’) come into play, since most
sports events take place in dedicated venues over which organizers have property/possession rights
or other exclusivity based on contractual rights attached to admission tickets.
 EU copyright and neighbouring rights over sports events in recording format
Secondly, looking at sports events in a recorded (filmed) format, intellectual property rights - in the
forms of copyright and neighbouring rights - may subsist in the recording ‘feed’ and in its
concomitant broadcasting. In this respect, it shall be noted that EU-based copyright protection
offers a sufficiently ample protection against the unauthorised online streaming of copyrightable
filming of sports events. On the opposite, EU-based neighbouring rights granted to audiovisual
producers and their broadcasters do not offer sufficient protection, since they do not entail a
‘right of communication to the public’, of crucial importance in the field of digital transmissions.
 Special forms of protection granted on a domestic level by EU Member States
Thirdly, in line with an obiter dicta of the Court of Justice of the European Union landmark case ‘Karen
Murphy’ (C-403/08 and 429/08), notwithstanding the denial of the copyrightability of sports events
per se, numerous Member States adopt special provisions of law - also within the field of intellectual
property rights - aimed at protecting sports events.
Indeed, a few Member States grant ‘special’ rights over events, tournaments and competitions, in
favour of clubs or leagues, on the basis of sports codes, special laws or acts specifically devoted to
the sports sector. A larger group of Member States grant sports organizers with a neighbouring
right which entitle them to organize the filming with a view to control the subsequent broadcast of
their event.
 Article 17 of Directive 2019/790/EU and the adoption of an ad hoc neighbouring
right over sport events
The analysis over the existing substantive law within the European Union will also focus on another
two topics: (a) the role potentially played by the newly adopted Article 17 of Directive 2019/790/EU;
(b) the need to adopt a new neighbouring right over sport events, to be granted to sports events
organizers.
Article 17 of Directive 2019/790/EU plays only a very limited role, since it was not conceived to
fight the rampant phenomenon of sports piracy. Indeed, online-streaming-pirates tend to use
certain ad hoc streaming servers offered by a limited number of hosting providers, rather than the
widely used content sharing platforms; also, pirates constantly change their DNS and IP addresses
in order not to be tracked: a strategy which cannot easily be deployed within the context of Article
17-platforms. The latter are mostly employed by end users amateurs of specific (past) events or
athletes.
The adoption of a new, ad hoc neighbouring right over sports events in favour of sports
organizers does not appear to represent a game-changing solution in the fight against piracy:
as already noted, the spectrum of potentially actionable rights is already sufficiently broad and
should rather be reinforced with the solutions indicated above.
However, an analysis of the needs which brought to the crafting of such a new, ad hoc, right - id est,
to enable sports events organizers to start legal proceedings against piracy independently from
their licensees - seem to be better served by the adoption of a special standing to sue right in
favour of sports events organizers.
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 Proposed solutions: the granting of a right of communication to the public in
favour of producers and broadcasters and ad hoc standing to sue in favour to sports
event organizers
Our analysis brought us to the following conclusions:
(i)

an efficient fight against the phenomenon of online piracy entails the grant of EUharmonised intellectual property rights, in the form of copyrights and neighbouring
right;

(ii)

on the one hand, copyright protection seems to adequately protect creative filming of
sports events; on the other, the neighbouring rights granted by various EU
Directives to producers and broadcasters of said recordings should be expanded
with the introduction of a broad communication right, such as the one granted
under EU-copyright law;

(iii)

while some domestic laws vesting sports events organizers with neighbouring rights
provide for such a broad communication right, they can only be applied within the
territory of the relevant Member State and, as such, are inadequate to fight a
supranational form of piracy such as the one at issue. A harmonised substantive law
system - as per point (ii) above - appears to be of the essence.

(iv)

granting in favour of sports event organizers an ad hoc standing to sue,
autonomous and independent from any standing broadcasters and other licensees may
have under domestic laws.

Chapter 3 – Online enforcement of rights in sports events
 Role of Intellectual Property Rights’ enforcement to effectively tackle online piracy
An assessment of the current enforcement measures both at EU and national level has been carried
forth under Chapter 3.
The mapping of the available enforcement measures deriving from the national implementations
of the Directive 2004/48/EC, the Directive 2000/31/EC and the Directive 2001/29/EC, leads to the
conclusion that the legal framework needs to be updated in order to tackle technologically
advanced forms of online piracy, such as the one at stake here.
 Gaps and limits of the EU enforcement system
Indeed, a number of gaps have been identified.
Among them, specific importance should be given to the following aspects:
(i)

the Directive 2004/48/EC, as well as the Directive 2000/31/EC have not been
implemented (or fully implemented) in certain EU Member States, such as Germany
and Poland;

(ii)

only a limited number of EU member States enable the adoption of live or dynamic
blocking orders, while a majority of the others do not acknowledge these particularly
useful measures. Live and dynamic injunctions are indeed those forms of injunctions
that enable a quick response to illicit online streams, the former, and their volatility,
the latter: pirates indeed tend to constantly change their ‘locations’ on the Internet in
an effort to avoid being tracked by authorities: ;
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(iii)

some Member States have adopted out-of-court systems, whether in the form of code
of conducts, such as those in place in Denmark and Portugal, or in the form of
administrative fast-track proceedings, such as in the case of Greece and Italy.

To summarise, the overall outcome is that the EU enforcement system is far from being fully
harmonised, to the detriment of a fast and efficient ‘cross-border’ fight against online piracy.
Chapter 4 – Legislative proposals
The necessity to reach an efficient cross-border enforcement system is the aim of the policy
options envisaged in Chapter 4.
Option 0 would consist in a non-intervention, leaving unchanged the current legal landscape.
However, the flaws of the system should discourage the adoption of such an approach.
Option 1 entails the institutional support – so called soft law - of forms of cooperation between
rightsholders of sports events and information society intermediaries - in particular streaming
servers and platforms -, in order to set up a system of immediate take down of any illicit online
transmission. The chances, however, to develop a network of code of conducts harmonized and
available throughout the entire EU territory does not seem to be highly.
Option 2 would consist in the adoption of a new Directive, aimed at amending to the Directive
2000/31/EC, the Directive 2001/29/EC and to the Directive 2006/115/EC, in order to address all the
flaws and legislative loopholes in terms of substantive and remedial law, especially through the
harmonization of dynamic and live blocking orders and the clarification of key principles such
as ‘expeditious removal’. However, the legal nature of the legislative tool to be adopted (i.e. a
Directive) implies inherent limits and an appreciable margin of ensuing fragmentation that would
hamper the full enjoyment of rights across EU.
Option 3 provides the adoption of an ad hoc EU Regulation which, while leaving unchanged the
general enforcement regime provided by the Directive 2004/48/EC, can put in place a specific legal
instrument to aggressively tackle online piracy (what we will call the first ‘EU Antipiracy Act’). The
EU Antipiracy Act would target the specificities of digital piracy of both the sports events industry
as well as of all kinds of premium content (music, audiovisual, videogames) with a horizontal
application and impact.
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List of abbreviations and acronyms
Copyright Directive

means the Directive 2019/790/EU of the European Parliament and of
the Council of 17 April 2019 on copyright and related rights in the
Digital Single Market and amending Directives 96/9/EC and
2001/29/EC;

E-Commerce Directive

means the Directive 2000/31/EC of the European Parliament and of the
Council of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the Internal Market
(‘Directive on electronic commerce’);

Enforcement Directive

means the Directive 2004/48/EC of the European Parliament and of the
Council of 29 April 2004 on the enforcement of intellectual property
rights;

InfoSoc Directive

means the Directive 2001/29/EC of the European Parliament and of the
Council of 22 May 2001 on the harmonisation of certain aspects of
copyright and related rights in the information society;

IPR(s)

means the intellectual property right(s);

Rental Right Directive

means the Directive 2006/115/EC of the European Parliament and of the
Council of 12 December 2006 on rental right and lending right and on
certain rights related to copyright in the field of intellectual property.
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Annex: Challenges facing sports event organisers in the digital environment - A Legal analysis

1. Piracy of sports events
Key findings
•

The exploitation of IPRs - media sports rights in particular - is an important source of income for
professional sports; the infringement of sports organization’s IPRs, along with the upsurge in
digital piracy puts the economy of the entire sports sector at risk.

•

Covid-19 has had an immensely negative impact on the economy of sport, and caused a significant
decrease in the growth projection for sports revenues worldwide. At the same time, during the
pandemic era, there has been a material increase in the consumption of online content, including
sports content, accompanied by a material increase in digital sports piracy.

•

It is universally accepted that the future of sports consumption will (ultimately) be digital and that
the main challenge for right owners is digital piracy since data show that digital growth leads to a
growth in pirated content.

•

In particular, the live streaming of events together with the development of IPTVs; and the
consequent growth of illicit subscription services, have generated a significant increase in sports
piracy, including among millennials and young viewers.

•

The main challenge posed by sports piracy is that, unlike movie or music piracy, the object of IPRs
protection has a commercial value only when it is transmitted and accessed live: adequate
protection and remedies for take-down are of outmost importance.

1.1. Social and Economic Role of Sports in online-driven societies
Sport plays an incomparable role for personal, cultural and peace development. This was made clear
by the United Nations in the Resolution adopted by the General Assembly on 3 December 2018 on
‘Sport as an enabler of sustainable development’1 where ‘the relevant stakeholders, and in particular
the organizers of sport events’ were encouraged, to ‘use and leverage such events to promote and
support sport for development and peace initiatives’.
Furthermore, the Department of Economic and Social Affairs of the United Nation, in May 2020,
recognised sport as a major contributor to economic and social development; likewise, WIPO has
stressed that sport is an important generator of economic value, as it increases job creation and
fosters economic activities.
At the European level, the first policy initiative on sport was issued in 2007, 2 and in 2011 the
European Commission adopted a Communication entitled ‘Developing the European Dimension in
Sport’ 3 which, inter alia, focused on the economic dimension of sport. The exploitation of IPRs in this
area is expressly recognised as an ‘important source of income for professional sports’ and the
Communication highlights that: ‘revenue derived from these sources is often partly redistributed to
the lower levels of the sport chain’. Moreover, the European Commission stated that: ‘the effective

1

United Nations, General Assembly, Resolution adopted by the General Assembly on 3 December 2018, A/RES/73/24.
Available at: https://www.un.org/en/ga/73/resolutions.shtml.

2

White Paper on Sport, available at: https://ec.europa.eu/assets/eac/sport/library/documents/whitepaper-full_en.pdf.

3

Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the regions developing the European dimension in sport /* COM/2011/0012 final
*/
Document 52011DC0012.
Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52011DC0012.
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protection of these sources of revenue is important in guaranteeing independent financing of sport
activities in Europe. The licensing of sport media rights should respond to different market demands
and cultural preferences while ensuring that Internal Market and competition law is respected’.
The role of IPRs was further stressed in the Motion for a European Parliament Resolution on the
European Dimension in Sport, of 2 February 2012, 4 where recitals X and Y read as follows:
X. whereas sport plays an important part in the European economy, as it directly or indirectly
employs 15 million people, i.e. 5.4% of the working population, and represents an annual added
value of approximately EUR 407 billion, or 3.65% of Europe’s GDP, and an economically flourishing
sports sector thus contributes to achieving the aims of the Europe 2020 strategy;
Y. whereas the violation of sports organisations’ intellectual property rights and the upsurge in
digital piracy, especially the unlicensed live transmission of sports events, puts the economy of the
entire sports sector at risk.

Among the proposals, the Motion, at point 51, ‘Underlines the fundamental importance of
commercial exploitation of audiovisual rights for sport competitions being carried out on a
centralised, exclusive and territorial basis with a view to guaranteeing that revenues are distributed
fairly between elite and mass participation sport’.
Also, a study by Kearney 5 of 2014 depicted the virtuous circle of sports revenues as described in the
chart below:

Figure 1: Flow of sports events revenues

Source: Kearney (2014), Winning in the business of sport.

In general terms, PWC’s 2019 Sports Survey 6 states that ‘it is now universally accepted that the future
of sports consumption will (ultimately) be digital. While traditional linear TV will continue to play a
4

European Parliament, Resolution of 2 February 2012 on the European dimension in sport (2011/2087(INI)). Available
at: https://www.europarl.europa.eu/doceo/document/TA-7-2012-0025_EN.pdf.

5

Kearney (2014), Winning in the business of sport. Available at: https://www.kearney.com/communications-me di a technology/article?/a/winning-in-the-business-of-sports.

6

PWC
(2019),
Sports
industry
–
time
to
refocus?
https://www.pwc.ch/en/insights/sport/sports-survey-2019.html.

2

PwC’s

Sports

Survey.

Available

at:
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fundamental role in the years to come, with older generations continuing to spend a significant
amount of time watching ‘the old way’, the trend towards digital is clear – and so is its potential
growth’.
In addition, the PWC 2019 Sports Survey, referring to a study carried out by IRIS Intelligence Research
in Sponsorship, indicates a growth from 2018 to 2019 of sports content accessed via streaming.

Figure 2: Sports contents accessed via streaming

Source: PWC (2019), Sports industry – time to refocus? PwC’s Sports Survey.

For this reason, it is evident that the business model of sports consumption is moving from
traditional media channels to social media and mobile device apps;7 likewise, the distribution model
is moving toward a direct relationship between sports event organisers and fans.
Overall, the sports industry is now facing - and will face in the years to come - a revolution that will
transform sports events from competitions among athletes into pure entertainment content, to be
distributed by non-traditional media, relying on constantly growing technological development
and accessibility by end users.
The downside of digital growth is that this leads to an increase in pirated content. Indeed, several
researches and the studies (cited further below) show that sports piracy, unlike acts of piracy of
contents of a different nature, have been increasing over the last years.
Proper management of the sports industry is therefore necessary in order to allow the goal
highlighted by the UN and the European Commission to be reached, and fighting piracy is a key
tool.
In particular, the transformation of a sports event into a live entertainment experience is seen as the
future of the sports industry and, at the same time, as the main challenge for right owners.

7

As per report rendered by Mr. Stefan Brost, Team lead Public Affairs of the German Football Association (DFB), on 9
November 2020, around 350,000 downloads of illegal Bundesliga streams occur on platforms such as YouTube ,
Facebook or Twitter - per match day; in addition, closed user groups on social media platforms increase the number
of references and retrievals many times over.
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1.1.1. Economy of sports events
The sports industry generates global revenues totalling, annually, more than US$700 billion. In 2018,
the USA global market was assessed to stand at around US$420/ 8471 billion, 9 while Europe was the
second leading market, with around 250 US$ billion and China was calculated to be at around
US$150 billion.
Retail represents about 1/3 of the global revenues. Other revenue sources of the sports industry are
education, infrastructure, food & beverage and tourism related to sport. However, the fastest
growing source of revenue is professional sport, media rights, ticketing and sponsoring.
The economy of sport is well illustrated in the following chart provided by Kearney.10

Figure 3: The sports ecosystem: the flow of money

Source: Kearney (2014), Winning in the business of sport

Focusing on professional sport, the main components of revenues are:

Gate revenues
According to a study by PWC on the global revenues between 2010 and 2015, gate revenues in 2010
represented 37% of the global market and were expected to rise to 44.7% in 2015. 11
Although Europe represents the second leading country on global revenues, gate revenues
represented (in 2010) 42%.

8

Sports Value (2020), Coronavirus’s economic impact on Sports Industry, March
https://www.sportsvalue.com.br/en/coronaviruss-economic-impact-on-the-sports-industry/.

9

Market size of the global sports market in from 2011 to 2018. Available at: http://www.Statista.com.

10

Kearney (2014), Winning in the business of sport. Available at: https://www.kearney.com/communications-me di a technology/article?/a/winning-in-the-business-of-sports.

11

PWC, ‘Changing the game, Outlook for the global sports market to 2015’, December 2011. Available at:
https://www.pwc.com/gx/en/industries/hospitality-leisure/publications/changing-the -game-outlook-for-theglobal-sports-market-to-2015.html.

4

2020. Available

at:
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Gate revenues were considered to be a mature market, with little likelihood to increase in coming
years.
According to the above-mentioned study of Sports Value, the stadia market moves more than
US$50 billion. 12

Sponsorship
In 2010, sponsorship generated around US$35 billion, representing around 28.8% of the global
sports market, and the average growth rate was around 5.3% globally, with some differences
between regions (Europe still in second position). However, the analysis shows that where major
sports events are concerned, sponsorship is not growing as fast as media rights, which represent the
main source of revenues.13

Media rights
In 2011, media rights generated revenues accounting for about 24% of the global market. So far as
media rights are concerned, EMEA represents the leading market with 42% of the global media
market, while North America is set at 33% (in 2011). 14
Focusing on European leagues, media rights have seen an increase of about 172%. 15
Media rights are expected to experience consistent growth in line with technological development.
A more detailed analysis distinguishes between media rights deriving from broadcasting and social
media rights, highlighting that millennials in particular spend less time using TV sets but prefer to
enjoy sports contents on mobile phones and through apps. 16
All studies highlight the convergence between sports events and entertainment.
In view of technological development, media rights are having and are expected to have the most
significant growth.

Merchandising
Merchandising in 2011 represented about 14.5% of the global market.17

12

Sports Value (2020), Coronavirus’s economic impact on Sports Industry, March
https://www.sportsvalue.com.br/en/coronaviruss-economic-impact-on-the-sports-industry/.

13

PWC, ‘Changing the game, Outlook for the global sports market to 2015’, December 2011. Available at:
https://www.pwc.com/gx/en/industries/hospitality-leisure/publications/changing-the -game-outlook-for-theglobal-sports-market-to-2015.html.

14

PWC, ‘Changing the game, Outlook for the global sports market to 2015’, December 2011. Available at:
https://www.pwc.com/gx/en/industries/hospitality-leisure/publications/changing-the -game-outlook-for-theglobal-sports-market-to-2015.html.

15

Kearney (2014), Winning in the business of sport. Available at: https://www.kearney.com/communications-me di a technology/article?/a/winning-in-the-business-of-sports, p. 5.

16

Corriere della sera, ‘Lo Sport perde i tifosi giovani e cambi se stesso’.
Available at:
https://www.corriere.it/speciale/sport/2020/sport-tv-giovani/; PWC, Changing the game, Outlook for the global sports
market to 2015, December 2011, p. 23. Available at: https://www.pwc.com/gx/en/industries/hospitali t yleisure/publications/changing-the-game-outlook-for-the-global-sports-market-to-2015.html.

17

PWC, ‘Changing the game, Outlook for the global sports market to 2015’, December 2011. Available at:
https://www.pwc.com/gx/en/industries/hospitality-leisure/publications/changing-the -game-outlook-for-theglobal-sports-market-to-2015.html.

2020. Available

at:
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1.1.2. The impact of Covid-19 on the economy of sport
Covid-19 has had an immensely negative impact on the economy of sport, both at the professional
and at the grassroots level. Indeed, during the COVID19 period where matches were suspended, the
cancellation or postponement of main sports events, such as the 2020 Tokyo Olympic Games and
the main football competitions has led to financial losses and to a great reduction in the projections
for the years to come.
Financial losses have concerned, in particular: (i) gate revenues, both because of the cancellation of
the competitions and because of the ‘ghost competitions’ behind closed doors (ii) sponsorship,
where agreements in place were terminated and new planned agreements were suspended, and
(iii) merchandising, due to the less active role of fans.
As far as media rights are concerned, the industry faced material financial losses due to the
cancellation and postponement of major events. At the same time, economic analysis show that
Covid19 has increased the screen time spent by people watching TV and other content platforms.
In particular for sport, during COVID19 period where matches started taking place behind closed
door, the business model focused on the exploitation of media rights, due to the impossibility of
selling tickets. However, as detailed in the following section, there were also increases in acts of
piracy.
Economic analysis shows a significant decrease in the growth projection for sports revenues
worldwide.
At the same time, several studies have highlighted a material increase in the consumption of online
content, including sports content, during the pandemic era and a consequent increase in piracy.
To provide an overview of how the Covid19 pandemic has impacted on various sports, in different
geographical areas, we refer to the 2020 Dossier published by Statista.com that includes several
interesting charts, some of which are included below for ease of reference. 18

Figure 4: Loss of revenue in the sports industry due to the coronavirus (COVID-19) pandemic
as of May 2020, by segment (in billion U.S. dollars) - COVID-19: sports industry revenue loss
2020

Source: Statista, Coronavirus: impact on the sports industry worldwide

18

6

Statista (2020), Coronavirus: impact on the sports industry worldwide – 2020, Dossier. Available at:
http://www.statista.com.
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Gate revenues loss
Figure 5: Potential loss of ticketing revenue for the NBA due to the coronavirus (COVID-19)
pandemic as of March 2020, by team (in million U.S. dollars)

Source: Statista (2020), Coronavirus: impact on the sports industry worldwide

Loss in advertising and sponsorship expenditures
Figure 6: Potential loss of advertising and sponsorship spending for the Tokyo 2020
Olympics due to the coronavirus (COVID-19) pandemic as of March 2020 (in million U.S.
dollars)

Source: Statista (2020), Coronavirus: impact on the sports industry worldwide
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According to a study carried out by TwoCircles 19, global sports sponsorship will fall from US$46.1
billion in 2019 to US$28.9 billion in 2020 as a result of the pandemic.

Figure 7: Potential loss of revenue for UEFA for postponing or cancelling Euro 2020 due to
the coronavirus (COVID-19) pandemic as of March 2020 (in million euros)

Source: Statista (2020), Coronavirus: impact on the sports industry worldwide

Figure 8: Potential maximum revenue loss of European football leagues due to the
coronavirus (COVID-19) in the season 2019/2020, by source (in million euros)

Source: Statista (2020), Coronavirus: impact on the sports industry worldwide

19

8

TwoCircles (2020), Sports Media’s Hybrid Future, Growing out of uncertainty: part three, August 2020. Available at:
https://twocircles.com/gb-en/articles/sports-medias-hybrid-future/.
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TV rights
The analysis is that an estimated US$2.2 billion in national TV revenues for the sports industry could
be lost as a result of the pandemic. 20

Figure 9: TV rights value of Serie A football matches at risk of being postponed or cancelled
due to coronavirus (COVID-19) in Italy in the season 2019/2020 (in million euros)

Source: Statista (2020), Coronavirus: impact on the sports industry worldwide

1.1.3. Sports piracy
The illegal exploitation of IPRs protecting sports events represents an economic threat that requires
increasing efforts to be combated.
The main challenge posed by sports piracy is that, unlike movie or music piracy, the subject of IPRs
protection has a commercial value where it is transmitted and accessed live. In contrast, the event
loses almost all its value if transmitted or accessed once the relevant competition is over.
As described above, the increase in digital media consumption, bolstered by the development of
new transmission technologies (5G) and distribution channels (digital platforms), has led to an
increase in sports piracy, due to the ease of use of and widespread availability of the technology via
which illicit contents are distributed.
Digital piracy is, therefore, nowadays the greatest challenge threatening sports right owners.
In particular, the live streaming of events and the birth and development of IPTV – i.e. the
broadcasting of a programme, from a legitimate or pirate copy, without permission from the
copyright holder, e.g. illegal internet protocol television – with the consequent growth of illicit
subscription services have generated a significant increase in sports piracy, including among
millennials and young viewers. 21

20

Statista (2020), ‘Coronavirus:
http://www.statista.com.

21

Sports piracy is largely a ‘family-based’ phenomenon: in Germany, 270,000 children make use of TV piracy and of
illegal VoD services. The risk that teen agers make use of illicit streaming is four times higher if their parents make also

impact on the

sports industry

worldwide’, 2020, Dossier.

Available at:
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Indeed, several studies 22 show that 95% of the population has spent more time-consuming media,
and EUROPOL has declared that:
In addition to the distribution of physical counterfeit goods, criminals have also tried to take advantage of the
current situation by expanding their activities in the area of intellectual property crime. This is particularly
apparent in the form of IP infringements related to the illegal use of Internet Protocol Television (IPTV).
Millions of people across the EU are currently in different forms of lockdown and are turning to digital solutions for
entertainment and distraction during their time at home. Due to the transnational nature of this crime, with
servers often being located in countries other than where the subscriptions are sold, it is particularly complicated
for law enforcement authorities to detect the criminals behind it. Some of these organised crime groups are large
global networks, consisting of individuals located in different countries distributing illicit IPTV packages. Several
services illegally delivering streamed content have already re-emerged during the COVID-19 pandemic.
Europol is currently supporting several operations across the EU. Europol has engaged early with Member States
and other partners to combat the distribution of counterfeit and substandard goods during the COVID-19
pandemic. Efforts around this fight against counterfeit goods in the context of the COVID-19 pandemic have been
centred around multi-disciplinary operations involving EU Member States and other EU agencies. These actions
involve intensified monitoring of online platforms to possibly tackle online COVID-19-related crimes.
Cooperation with private industry stakeholders has been a crucial aspect in countering COVID-19-related
criminality in this area. Europol approached some of the main private stakeholders and yielded very good
results. 23

A study by the Synamedia Antipiracy Group 24 has shown that, in the Covid period, there has been
an increase especially in the piracy of live events in May and June, when the competitions of the
Bundesliga and Premier League took place on May 16 and June 17 in empty stadiums.

Figure 10: Piracy of sports events in the Covid19 period

Source: Synamedia (2020), Post COVID-19 Effect Rising Piracy Steals the Ball from Broadcasts of Returning
Crowdless Football Matches

use of them (TV Piracy Study (2018), VAUNET – German Association of Private Media, August 2018. Available at:
https://www.vau.net/system/files/documents/goldmedia-fernsehpiraterie-studie-2018_short.pdf).
22

TwoCircles (2020), Sports Media’s Hybrid Future, Growing out of uncertainty: part three, August 2020. Available at:
https://twocircles.com/gb-en/articles/sports-medias-hybrid-future/.

23

EUROPOL (2020), Viral Marketing – Counterfeits, substandard goods and intellectual property crime in the Covid19
Pandemic, April 2020. Available at: https://www.europol.europa.eu/publications-documents/viral-market i ngcounterfeits-substandard-goods-and-intellectual-property-crime-in-covid-19-pandemic.

24

Synamedia (2020), Post COVID-19 Effect Rising Piracy Steals the Ball from Broadcasts of Returning Crowdless Football
Mathces, January 2020. Available at: https://www.synamedia.com/blog/post -covid-19-effect-rising-piracy-steals-t he ball-from-broadcasts-of-returning-crowdless-football-matches/.
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At the same time, the Synamedia Antipiracy Group has highlighted that there has been an increase
in the registration of pirate domain names during Covid19.

Figure 11: Pirate domain names registrations in the Covid19 period

Source: Synamedia (2020), Post COVID-19 Effect Rising Piracy Steals the Ball from Broadcasts of Returning
Crowdless Football Matches

Besides the increase of piracy during Covid19, a 2020 FAPAV/IPSOS Study on audiovisual piracy in
Italy 25 shows the following data on piracy, broken down by content:

Figure 12: Piracy by content

Source: IPSOS (2020), Audiovisual piracy in Italy, July 2020

On sports events specifically, the study shows the following for the Italian market:

25

IPSOS (2020), Audiovisual piracy in Italy, July 2020. Available at: https://piracymonitor.org/italy-fapav-ipsos-2019/.
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Figure 13: The piracy of live sports events

Source: IPSOS (2020), Audiovisual piracy in Italy, July 2020

Specifically, on digital piracy, the FAPAV study shows that illicit IPTV in 2019 accounts for about 10%.

Figure 14: Piracy by type: Detail

Source: IPSOS (2020), Audiovisual piracy in Italy, July 2020

Illicit contents are accessed via messaging apps and social network.
Within Europe, IPTV has generated in 2018 approximately EUR 941.7 million in illegal revenue. 26

26

12

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, pp. 47 - 48. Available
at:https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/20
19_Illegal_IPTV_in_the_European_Union/2019_Illegal_IPTV_in_the_European_Union_Full_en.pdf.
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Figure 15: Revenues generated by IPTV in 2018

Source: European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on
online business models infringing intellectual property rights – Phase 3. Report, November 2019

Figure 16: Users of unauthorised IPTV by country (2018)

Source: European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on
online business models infringing intellectual property rights – Phase 3. Report, November 2019

Figure 17: Illegal IPTV revenue by country (2018)

Source: European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on
online business models infringing intellectual property rights – Phase 3. Report, November 2019
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1.2. How piracy works
Before illustrating in greater detail the adverse consequences produced by piracy, it appears
opportune to briefly illustrate the technologies employed by illegal networks.
As noted under par. 1.1 above, piracy of sports events is represented, in the overwhelming majority
of cases, by the online communication to end users of live sports events originally transmitted by
air, satellite or the Internet by broadcasters authorised by sports organizers.
In simplified terms, in order to communicate online, pirates ‘stream’ to their customers illicit content
via ‘IPTVs’. While downloading requires a file to be fully copied on the hard disk memory of a PC or
a similar device before its content can be accessed, streaming enables users to receive and
concomitantly listen or view the content of the received file, which is therefore played and soon
thereafter deleted. Streaming is therefore the online equivalent of the classic broadcasting.
An IPTV is an Internet Protocol television (IPTV) which enables the online dissemination of television
content by streaming a transmitted signal. An increasing number of illicit IPTVs are based on the
use, at the premises of end users, of set top boxes privately ordered and delivered by pirates to their
customers. The set top box is by the end user connected to his TV set and used to receive the IPTV
signal.
A recent study made by the EUIPO evidences that: illegal IPTV tend to cluster around three broadly defined

business models:
1.

The ‘Illegal IPTV subscription’ model, where customers are given direct access to a number of TV channels
upon subscription and payment of a fee. IPTV content is made available for direct streaming on the
illegal websites or through mobile device applications. This business model is based on sale of
unauthorized IPTV subscriptions to consumers and revenue is generated from monthly payments
collected from subscribers.

2.

The ‘Business-to-business’ model. This business model is oriented toward resale of packages of IPTV
channels and facilities to set up an illegal IPTV resale. This type of business model can be described as
‘business-to-business’, or ‘wholesale’ model. It is frequently combined with the former business model of
direct subscription sales. In this case two sources of revenue are guaranteed to unauthorized IPTV
providers: monthly payments collected from unauthorized IPTV viewers and payments collected from
unauthorized IPTV resellers.

3. The ‘Streaming portal’ model, where links to streaming websites are collected and made available to
end-users. IPTV streaming is offered free of charge and frequently in a lower quality compared to
subscription-IPTV websites. As the streaming content is provided free of charge, unauthorized providers
generate revenue through indirect sources, spreading malware or collecting ‘pay-per-view’ and ‘pay-perclick’ payments from advertising.27

1.3. Damages caused by Piracy to online EU consumers
Recent studies have demonstrated that economic damages caused by piracy to the sports industry
and its licensees are only a portion of the overall negative consequences caused by this widespread

27

14

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, p.8. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European
_Union/2019_Illegal_IPTV_in_the_European_Union_Full_en.pdf.
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illicit phenomenon; significant damages are also caused to unaware consumers that make online
use of pirated content.
According to a 2019 EUROPOL study: It is estimated that one in four persons who stream illegally through a
box or stick are affected by a virus or malware.

Different kinds of malware and potentially unwanted programmes (PUPs) have been found on suspected websites
sharing copyright-infringing content for free, which use deceptive techniques and social engineering to trick
consumers into sharing sensitive personal information or even payment card details. This includes many PUPs for
the Android OS, reflecting the growing popularity of mobile devices.28

As regards to IPTV, the EUIPO analysis 29 already mentioned under par. 1.2 above, outlines that the
infringing IPTV market operates through two business-to-consumer models:
A. An ‘illegal IPTV Subscription’ model, where customers are given direct access to IPTV service for a
monthly subscription fee (‘business to consumer’ model).
B. ‘Illegal IPTV Free Streaming Portal’ model, where links to streaming websites are collected and
made available to users (‘business to consumer’ model). 30

Such business models enable IPTVs to provide digital content (access to authorised TV channels)
online and on mobile devices, disseminating malware,31 collecting illegitimately user personal data,
and contributing to infringement promotion in social media.
According to the 2019 EUROPOL study, ‘the increasing number of detections of misuse of Internet
Protocol Television (IPTV) technology, Criminals have also been found to use illegal IPTV set-top
boxes to mine cryptocurrencies and distribute malicious software applications in the internal
network of customers’.32
Illegal IPTV Subscription provides a ‘package’ of unauthorised IPTV services through a dedicated
website. In this business model, the main illicit profit is represented by direct payments collected
from users of unauthorised IPTV. 33

28
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(2019),
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Assessment,
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28.

Available

at:

https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_IP_Crime_Threat_Assess ment_Report/2019_
IP_Crime_Threat_Assessment_Report.pdf, p. 28.
29

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, pp. 26-28. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_IP_Crime_Threat_Assess ment_Report/2019_
IP_Crime_Threat_Assessment_Report.pdf.

30

The third business model is the ‘Illegal IPTV for Resellers’ model, where resellers acquire IPTV packages and other
facilities to set up an illegal business (‘business to business’ model), see European Union Intellectual Property Office
(2019), Illegal IPTV in the European Union, Research on online business models infringing intellectual property rights –
https://euipo.europa.eu/tunnelPhase
3.
Report,
November
2019,
p.
26.
Available
at:
web/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European_Union/2019_
Illegal_IPTV_in_the_European_Union_Full_en.pdf.

31
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According to the report rendered by Mr. Stefan Brost, Team lead Public Affairs of the German Football Association
(DFB), on 9 November 2020: in Germany, around 50% of video pop-ups on illegal live streaming sites contain malware.
EUIPO
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EUROPOL

(2019),
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Assessment,
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28.

Available

at:

https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_IP_Crime_Threat_Assess ment_Report/2019_
IP_Crime_Threat_Assessment_Report.pdf.
33

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, pp. 26-27, explains ‘unauthorised
vendors make IPTV content available for direct streaming on their websites or through mobile device applications. These
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The unauthorised IPTV websites are also technically able to spread malware: ‘pirating hardware
which enables free streaming copyright-protected content, e.g. ‘Kodi’ set-top boxes, can come
packed with malicious malware. The devices can provide criminals with access to router settings,
can plant malware on shared network devices and are often leveraged to steal user credentials’.34
The second business model ‘Illegal IPTV Free Streaming Portal’ operates via the collection and
aggregation of links to websites which in turn enable access to unauthorised IPTV streaming (IPTV
‘link aggregators’). In this scenario, given that the websites provided streaming content free of
charge: ‘unauthorised providers generate revenue through indirect sources, spreading malware or
collecting ‘pay-per-view’ and ‘pay-per-click’ payments from advertising’.35
It is worth pointing out that: ‘consumers opting for free of charge infringing access to IPTV are more
likely to be exposed to malware and unwanted advertising, and thus face indirect costs’. 36 Therefore,
the more the pirated content comes for free, the more this content silently spreads viruses, malware
and enable other infringements.
The consumers are often not aware of the risks they are assuming financing organised criminal
activities with money (in case a direct payment is done), or with their data and their computational
powers. 37

providers operate on the open internet and are commonly reached either via direct browsing or through search engines.
Additional exposure on social media accounts such as Facebook or Twitter assists outreach to their target audience,
increasing the illegal subscriber base in the EU and promoting their unauthorised services’. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European_Union/2019_
Illegal_IPTV_in_the_European_Union_Full_en.pdf.
34

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, p. 28. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European_Union/2019_
Illegal_IPTV_in_the_European_Union_Full_en.pdf.

35

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, p. 29. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European_Union/2019_
Illegal_IPTV_in_the_European_Union_Full_en.pdf.

36

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019 p. 52. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European_Union/2019_
Illegal_IPTV_in_the_European_Union_Full_en.pdf.
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Available

at:

https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_IP_Crime_Threat_Assess ment_Report/2019_
IP_Crime_Threat_Assessment_Report.pdf. The report highlighted the involvement of organized crime groups in digital

piracy also as a consequence of the lower judicial risks deriving from intellectual property infringement. However,
intellectual property crime is usually an accessory activity for criminals, such as money laundering. The connection
between the said activity and digital piracy on commercial scale, emerges in EUIPO – EUROPOL (2020), IP Crime and
its Link To Other Serious Crimes, Focus on Poly-Criminality, June 2020, p. 86: ‘More cyber savvy criminals, such as those
involved in the illegal distribution of high-quality subscription TV channels through the IPTV technology, also use
cryptocurrencies to launder their proceeds. (…) Piracy, including the illegal distribution of streaming services through IPTV
technology, is often linked to cybercrime and identity fraud. People who download these illegal movies, music or computer
games are frequently targeted by ransomware or have their personal information stolen’. Available at:
https://www.europol.europa.eu/publications-documents/ip-crime-and-its-link-to-other-serious-crimes-focus-poly-criminality.
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2. Rights over sports events
Key Findings
•

The state of play of both EU and domestic legislations offering legal protection over sports events
highlights the existence of a patchwork of ‘exclusivity’ rights, spanning from ‘real estate-based’g
forms of protection, to copyright and neighbouring rights, granted in favour of different entities
(sports federations, leagues, clubs, and their media licensees, such as broadcasters), by both EU
and domestic laws.

•

Indeed, in some Member States, special rights are granted in favour of clubs or leagues over
events, tournaments, competitions, on the basis of sports codes, special laws or acts specifically
devoted to the sports sector; in others, sports organizers are vested with a neighbouring right over
the filming and subsequent broadcast of the event by domestic laws.

•

The analysis of said bundle of EU and domestic laws leads to the following conclusions: (i) sports
events organizers, normally, already receive a sufficient level of protection against unauthorised
economic exploitation of their sports events; (ii) however, an efficient fight against the specific
phenomenon of online piracy entails the grant of EU harmonised IPRs, in the form of copyrights’
exclusive right or neighbouring ones; (iii) while copyright protection seems to adequately protect
creative filming of sports event, the neighbouring rights granted by various EU Directive to
producers and broadcasters of said filming should be expanded by the granting of a broad
communication right, such as the one ordinarily provided under EU copyright law; (iv) while
domestic laws vesting sports events organizers with neighbouring rights provide for such a broad
communication right, they can only be enforced within the territory of the relevant Member State
and, as such, are inadequate to fight a supranational, cross-border form of piracy such as the one
at issue.

•

A new, ad hoc, neighbouring right protecting sports events per se, to be granted on an EU level,
does not seem to adequately tackle the problem represented by the need to provide sports events
organizers with the possibility to independently starts proceedings against pirated streaming
sites.

•

As to Article 17 of the recently adopted Directive 2019/790/EU, it plays only a very limited role in
the fight against online piracy, in that it was not conceived to contrast online streaming of sports
events.

•

In this complex legal framework, the fight against online piracy of sports events could be better
served by: (i) expanding the current EU neighbouring rights in favour of audiovisual producers and
broadcaster by introducing a communication to the public right; (ii) granting in favour of sports
event organizers with an ad hoc standing to sue, autonomous and independent from any standing
to sue which broadcasters and other licensees may have under domestic laws of EU Member
States.

2.1. Introduction
The issue of the legal protection of sports events has acquired, in recent times, great importance.
Indeed, during the ‘trialogue’ which led to the adoption of Directive 2019/790/EU of the European
Parliament and of the Council of 17 April 2019 on copyright and related rights in the Digital Single
Market (hereinafter, the ‘Copyright Directive’), the European Parliament proposed the adoption of
an Article 12a titled ‘Protection of sport event organizers’, as follows:
Member States shall provide sport event organizers with the rights provided for in Article 2 and Article 3 (2)
of Directive 2001/29/EC and Article 7 of Directive 2006/115/EC.
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The provision however did not find sufficient support and was therefore abandoned.
In this Chapter, we shall provide an overview of the existing rights over sports events which may
come into play in the case of online piracy of said events, and whether these rights are granted on
an EU or on a domestic level.
We will focus on the existing legislation and case law of those leading markets, such as Belgium,
Denmark, France, Germany, Greece, Ireland, Italy, Netherlands, Poland, Portugal, Spain and the UK.
The state of play of the legislation offering legal protection over sports events highlights the
existence of a patchwork of ‘exclusivity’ rights, spanning from ‘real estate-based’ forms of protection
such us ‘house rights’, to copyright and neighbouring rights. These rights may vest with different
entities: sports federations, leagues, clubs, and their licensees, their authorized broadcasters.
Looking at the sports event itself, different rights will ordinarily come into play:
•

The event organizer’ property/possession rights, generally coupled with a power to control
any form of media exploitations, on the basis of contractual rights attached to the sold
admission tickets;

•

Special rights by some Member States granted in favour of clubs or leagues over events,
tournaments, competitions, on the basis of sports codes, special laws or acts specifically
drafted for the sports sector.

If, and once, the sports event is filmed, IPRs, in the form of copyright and/or neighbouring rights,
may protect its reproduction and communication to the public (or some forms of communications
to the public, as we shall see); in various Member States, sports organizers are granted by domestic
laws with a neighbouring right over the filming as well as the subsequent broadcast of the event,
while, in other domestic jurisdiction, only a right over the filming is granted.

2.2. Property rights/Exclusive right to use the venue (i.e. house
rights)
The typical form of legal protection of sports events per se on a domestic level is based on sports
organizers’ ownership of - or exclusive right to use - the venue where the sport event takes place 38.
Sports events usually are staged in dedicated venues (such as a stadium, an arena, a court, or a pool)
over which sports organizers enjoy exclusivity rights, resulting from either a right of property of the
facilities or by means of contracts concluded with their (private or public) owner.

38
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See Opinion of Advocate General Jääskinen delivered on 12 December 2012 in Cases C-201/11 P, C-204/11 P and C205/11 P UEFA, FIFA v European Commission, 18 July 2013, par. 33–45. In particular, see par. 40 and 41: ‘40. Accordingly,
the appellants’ situation under the Charter [of Fundamental Rights of the European Union] corresponds to the position
which UEFA and FIFA set up in fact and in law, on the one hand, through contractual arrangements concluded, inter alia,
with athletes, spectators, sports clubs and broadcasters and that, on the other hand, by means of control of access to
stadiums, resulting from contracts concluded with their owners, and control of the related equipment. 41. In that regard,
since the interpretation of the concept of ‘possessions’ within the meaning of Article 1 of Protocol No 1 [to the European
Convention for the Protection of Human Rights and Fundamental Freedoms] is independent of the formal classifications of
domestic law and the concept is wider in nature, (31) the legal position of UEFA and of FIFA could, in my view, be equated
with a right to property for the purpose of Protocol No 1. (32) The existence of such a legal position would seem to be
presumed by Article 3a of Directive 89/552 as amended and by recital 21 in the preamble to Directive 97/36. (33)
Accordingly, a limitation by the State of the exercise of their rights constitutes interference with the enjoyment of their
possessions by a public authority’. In the above judgement, the Court of Justice of the European Union upheld implicitly
Advocate General’s opinion, acknowledging that UEFA holds ‘property rights’.
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These rights encompass the ‘property-based power to control admission (a jus excludendi alios from
the sport event venue) and the contractual based faculty to establish entrance conditions’39 (so
called ‘house rights’). 40
House rights imply the power to control the access to stadiums and the related equipment and to
set the rules and conditions of access attached to admission tickets.
These rules are aimed at: (i) establishing the price of access and the behaviour in the venue; (ii)
preventing the entering of dangerous goods inside the venue; (iii) controlling the use of
recording/broadcasting of the event by the media or the press; and (iv) controlling the recording of
sound and images through spectators’ mobile devices and the alike.
However, house rights may be claimed solely against a specific contractual counterparty: the holder
of an admission ticket.
House rights are generally granted by all Member States in their domestic laws. 41
In the Netherlands, by way of example, the Supreme Court has granted to the Dutch Football
Association ‘KNVB’ and its member clubs the right to prohibit, or request the payment of a fee, to
radio broadcasts, on the basis of a ‘house right’. 42 As the Supreme Court pointed out, whomever
intends to radio broadcast a match: ‘in a stadium or on a terrain where KNVB and its clubs organize
football matches [...] knowing that the owner or user of the stadium or terrain has not consented to
the broadcast, acts unlawfully against the owner or user’. However, the Courts clarified the activities
of ‘merely informing the public’ or ‘reporting on a match after it is over’ are not found to be
unlawful. 43
Based upon the principles laid down in the quoted ruling, the Court of Appeal of The Hague has
subsequently stated that only the club which owns house right on its venue (and not jointly also the
Football Federation) may exclusively exercise the right to transmit sports events taking place in that
venue. 44
Similarly, in Germany, in the absence of a clear legal basis for the protection of the economic
exploitation of sports events, house rights are the default measure for sports organisers.45 By
39

Margoni T. (2016), The Protection of Sports Events in the EU: Property, Intellectual Property, Unfair Competition and Special
Forms of Protection. IIC 47, 386–417, p. 6. https://doi.org/10.1007/s40319-016-0475-8.

40

For a further discussion on this subject, see: T.M.C. Asser Instituut/Asser International Sports Law Centre, Institute for
Information Law – University of Amsterdam (2014) Study on sports organisers’ rights in the European Union, Final Report,
February 2014, pp. 25-29. Available at: https://www.asser.nl/sportslaw/research/past-research-projects/spor t sorganisers-rights-in-the-eu/; Margoni T. (2016), The Protection of Sports Events in the EU: Property, Intellectual Property,
Unfair Competition and Special Forms of Protection. IIC 47, 386–417, pp. 6 -8. https://doi.org/10.1007/s40319-016-04758.

41

See, e.g., German Federal Supreme Court (BGH), 8 November 2005, KZR 37/03 (‘Hörfunkrechte’); BGH of 14 March 1990,
case KVR 4/88, BGHZ 110, 371 – Sportübertragungen; of 11 December 1997, case KVR 7/96, BGHZ, 137, 297 –
Europapokalheimspiele; Dutch Supreme Court (Hoge Raad), 23 October 1987, NJ 1988, 310 (KNVB v NOS); and also
Dutch Supreme Court (Hoge Raad), 23 May 2003, NJ 2003, 494 (KNVB v Feyenoord); Danish Supreme Court U2004
2945 H and U 1982 179 H. See also abroad EU: Victoria Park Racing and Recreation Grounds Co. Ltd v Taylor (1937) 58
CLR 479, HC of A.; Sports and General Press Agency Ltd v ‘Our Dogs’ Publishing Ltd [1917] 2KB 125, CA.

42

Dutch Supreme Court (Hoge Raad), 23 October 1987, NJ 1988, 310 (KNVB v NOS); and also Dutch Supreme Court (Hoge
Raad), 23 May 2003, NJ 2003, 494 (KNVB v Feyenoord).

43

Hoge Raad, 23 October 1987, NJ 1988, 310 (KNVB v NOS).

44

Court of Appeal of The Hague, 31 May 2001 (KNVB v Feyenoord), confirmed by Dutch Supreme Court (Hoge Raad), 23
May 2003, NJ 2003, 494 (KNVB v Feyenoord).

45

Oral statement rendered by Mr. Stefan Brost, Team lead Public Affairs of the German Football Association (DFB),
interviewed on 23 October 2020.
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exercising their house right, sports organizers can control the commercial exploitation of the games
(from setting terms and conditions of the access, to ruling the fixation of sports events on the
camera). 46 The German Federal Supreme Court, 47 in the ‘Hörfunkrechte’ case, clarified that
professional football clubs, being the owners of the stadium, hold the right to prohibit recordings,
filming or photographing of their games within the stadium. Therefore, if spectators do not comply
with their rules, sports organizers may exclude them from their venues.
In addition, two ‘Sections’ 48 of the German Federal Supreme Court have recently issued two different
holdings that may impact on the audio-visual exploitation of sports events.
In the first one, the so called ‘Hartplatzheldendei decision, 49 the first chamber of the Federal
Supreme Court dealt with the issue of whether the soccer association of the Region of
Wuerttemberg, active in organizing amateur soccer matches, could prevent the defendant from
operating an Internet platform (www.hartplatzhelden.de) where registered users could upload
filmed sequences of the amateur matches in question.50
If, on the one hand, the Court rejected the plaintiff’s claims based on unfair competition, on the
other, it admitted implicitly that the organiser may be protected by ‘domiciliary rights’, 51 connected
to the right of ownership over the stadium and the respective properties. Therefore, as in the case
of professional soccer clubs, a sports association could reserve the right to exploit the matches
through filming on the basis of the house rights.
In the second decision, ‘Prussian Gardens and Parks’, 52 the Fifth Section of the Supreme Court stated
that photographing someone else's property is subject to the consent of the owner of the land,
provided that the photographs were taken from a standpoint placed within the owner's property.
In Austria, the Supreme Court construed a ‘house right’ upon property law provided by the Austrian
Civil Code; 53 the Court clearly stated that the tenants, by claiming said house right, may act as the
owners, for the length of the tenancy contract, including by granting access to it. 54
The above referred case law shows that house rights are still important with regard to providing a
legal auxiliary construction for controlling the exploitation of sports events.
Apart from this specific scenario, in house rights may offer no protection in the case of piracy, as we
know it today. Pirates, indeed (as noted under par 1.2 above), make unauthorised use of live feeds
46

Report rendered by Mr. Stefan Brost, Team lead Public Affairs of the German Football Association (DFB), on 9
November 2020. However, and as it will be seen in greater detail under par. 2.5 and 2.6 below, the German Football
League, as a contractor of the production of football matches recording, is the owner of both copyright and
neighbouring right protections granted to audiovisual producers under the Act on Copyright and Related Rights
(Urheberrechtsgesetz – UrhG).

47

German Federal Supreme Court (Bundesgerichtshof – BGH), 8 November 2005, KZR 37/03 (‘Hörfunkrechte’). In addition,
as per report rendered by Mr. Mark-E. Orth, Attorney-at-law at Meo* law firm, on 15 November 2020, the Higher
Regional Court of Munich has recently confirmed the protection form of ‘house right’.

48

‘Senate des Bundesgerichtshofs’.

49

BGH of 28 October 2010, case I 60/09 - Hartplatzhelden.de.

50

Dreier T. (2011), ‘GERMANY: Creating New Property Rights on the Basis of General Legal Concepts - Without Limits?’, 2
(2011) JIPITEC, 153, para. 1.

51

Dreier T. (2011), ‘GERMANY: Creating New Property Rights on the Basis of General Legal Concepts - Without Limits?’, 2
(2011) JIPITEC, 153, para. 1.

52

BGH of 17 December 2010, V ZR 45/10 – Prussian Gardens and Parks.

53

See Arts. 339, 344, 354, 362 and following of Austrian Civil Code (Allgemeines Bürgerliches Gesetzbuch, ABGB).

54

See Austrian Supreme Court 23 March 1976, 4 Ob 313/76; 22 March 1994, 4 Ob 26/94 and 29 January 2002, 4 Ob
266/01y.
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transmitted by professional, authorized broadcasters,55 not cam-recordings performed by
spectators. The filming standards employed nowadays in the live transmission of a sports event
(coupled with its live comment, added-on graphics, etc.) are much higher than the one which can
be achieved by using a smartphone or a portable camera. 56
The so called ‘cam-cording piracy’, well known to the motion picture industry, does not seem to be
a viable alternative for sport’s pirates, as it is for motion pictures pirates.
In all cases, all interviewed sports events organisers firmly believe that cam recording and picturing
of essential instances of sports events are not the main issue when it comes to online piracy of their
events. Cam recordings for personal use is also part of the ambience surrounding each sport event.57
Lastly, and as noted above, the online communication made by any third parties of cam-recordings
originally uploaded by spectators may not be blocked pursuant to house (or tickets-based) rights,
since these can only be claimed against those who access the sport premises, not against any
(subsequent) third party exploiter.

2.3. EU copyright protection of sports events
According to the Court of Justice of the European Union case law, a sports event does not qualify
for copyright protection per se. 58
In the landmark holding rendered for the joined cases C- 403/08 and 429/08, ‘Football Association
Premier League Ltd and others v QC Leisure and others and Karen Murphy v Media Protection
Services Ltd’ (hereinafter, also, ‘Karen Murphy case’) the Court of Justice of the European Union made
it clear that:
97. To be so classified, the subject-matter concerned would have to be original in the sense that it is
its author’s own intellectual creation (see, to this effect, Case C‑5/08Infopaq International [2009]
ECR I‑6569, paragraph 37).
98. However, sporting events cannot be regarded as intellectual creations classifiable as works
within the meaning of the Copyright Directive. That applies in particular to football matches, which
are subject to rules of the game, leaving no room for creative freedom for the purposes of copyright.

55

As we will see under paragraphs 2.5 and 2.6 below, under EU law, the transmission signal is the object of a
neighbouring right, while its content can be protected by both a neighbouring right as well as a copyright exclusive
right.

56

See e.g. ‘SROC Contribution to the DG INFSO Consultation Online Distribution of Audiovisual Works in the European
https://www.sroc.info/ wpUnion
18
November
2011’,
available
at:
content/uploads/2018/04/SROC_Response_to_the_EC_Green_Paper_on_audiovisual_.pdf. See also T.M.C. Asser
Instituut / Asser International Sports Law Centre, Institute for Information Law – University of Amsterdam (2014) Study
on sports organisers’ rights in the European Union, Final Report, February 2014, p. 27. Available at:
https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-eu/.

57

Statement rendered by Mr. Mathieu Moreuil, interviewed on 16 October 2020.
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Margoni T. (2016), The Protection of Sports Events in the EU: Property, Intellectual Property, Unfair Competition and Special
Forms of Protection. IIC 47, 386–417, pp. 5-6. https://doi.org/10.1007/s40319-016-0475-8; T.M.C. Asser Instituut / Asser
International Sports Law Centre, Institute for Information Law – University of Amsterdam (2014) Study on sports
organisers’ rights in the European Union, Final Report, February 2014, p. 29-30. Available at:
https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-eu/.
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99. Accordingly, those events cannot be protected under copyright. It is, moreover, undisputed that
European Union law does not protect them on any other basis in the field of intellectual property.59

Therefore, sporting events cannot be deemed a form of intellectual creation protected pursuant to
Directive 2001/29/EC (hereinafter, the ‘InfoSoc Directive’) and its related case law. 60
As it is well known, copyright protection, under Article 2(a) of the InfoSoc Directive, shall be granted
only to a subject-matter which is original in it being the author’s own intellectual creation. 61
Unlike copyrightable works of authorship, a sports event, such as a football match, is the outcome
of the (often unpredictable) behaviour of the athletes in action, which is in turn limited by the rules
of the game, so that no room exists for any intellectual creation.
While excluding the possibility to protect sports events by means of copyright law, the Court of
Justice of the European Union made it clear that Member States could still opt for specific forms of
protection:
100. Nonetheless, sporting events, as such, have a unique and, to that extent, original character
which can transform them into subject-matter that is worthy of protection comparable to the
protection of works, and that protection can be granted, where appropriate, by the various
domestic legal order. 62

However, courts and scholars in Belgium and UK have speculated whether some sports events (such
as certain forms of gymnastics, figure skating or synchronized swimming), or other events that
strictly follow a certain pre-existing plot, could qualify as choreographic or dramatic works and thus
enjoy copyright protection. 63 In these specific cases, the sporting event does not follow ‘chance’,
represented by the unprompted (and unpredictable) performance of the athlete, but, rather
‘control’, represented by the ability of the author to exercise a certain degree of control over the
output. 64

59

Judgement of the Court of Justice of the European Union (Grand Chamber)) 4 October 2011, Joined Case C- 403/08
and 429/08, Football Association Premier League Ltd and others v QC Leisure and others and Karen Murphy v Media
Protection Services Ltd.

60

As to copyrightability of sports events, see, e.g., the Italian Court of Venice, Penal Section, 14 February 2006, according
to which: ‘The sporting event as a game scheme consisting of rules articulated in an essential form and not in an
ideological project in itself completed and in which the activity of the players develops in a way not entirely
predictable largely left to chance does not constitute a work of authorship protected under copyright’. See also: Italian
Supreme Court, 29 July 1963, no. 2118, in Foro it., 1963, I, 1632; Dutch Supreme Court (Hoge Raad), 23 October 1987,
NJ 1988, 310 (KNVB v NOS); Stockholm Administrative Court of Appeal decisions of 3 December 2007, case 2896 and
2898.

61

Judgement of the Court of Justice of the European Union (Fourth Chamber) 16 July 2009, C-5/08, Infopaq International
A/S v. Danske Dagblades Forening, par. 35.

62

Judgement of the Court of Justice of the European Union (Grand Chamber) 4 October 2011, Joined Case C- 403/08
and 429/08, Football Association Premier League Ltd and others v QC Leisure and others and Karen Murphy v Media
Protection Services Ltd., par. 100.

63

Dutch Supreme Court (Hoge Raad), 23 October 1987, NJ 1988, 310 (KNVB v NOS); Stockholm Administrative Court of
Appeal decisions of 3 December 2007, case 2896 and 2898; for a Canadian case stating that a sports game does not
constitute a choreographic work, even though parts of the game were intended to follow a pre-determined plan see
FWS Joint Sports Claimants v Copyright Board (1991) 22 I.P.R. 429 (Fed. CA of Canada). Contra a French decision by
the Paris Court of Appeal of September 2011 has recognized copyright in a sailing race, however such decision seems
so far isolated and harshly criticized by commentators, on the basis that such event cannot be assimilated to
choreographic or dramatic works.

64

We are grateful to Prof. Jane C. Ginsburg, Morton L. Janklow Professor of Literary and Artistic Property Law at the
Columbia Law School, for highlighting to us the distinction between ‘chance’, on the one hand, and ‘control’, on the
other.
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Finally, Poland, is the only legal system which qualifies a football match as a ‘unique event’ entitled
to receive copyright protection (see Article 1 of the Polish Act on Copyright and Related Rights). 65

2.4. Neighbouring rights protection of sports events
Neighbouring rights represent the customary form of protection of performers, producers of
phonograms and of audiovisual materials, as well as radio and television broadcasters.
Neighbouring rights are granted on an international and EU levels, as well as, as we will see below
(par. 2.7), on a domestic level. 66
Historically, neighbouring rights have been granted to certain physical and juridical persons whose
activities were (and are) typically involved in (newly emerging) forms of exploitation of copyrighted
works: the invention of phonorecords led to the granting of neighbouring rights to opera
performers and their (courageous) producers; the development of the cinematographic technology
formed the basis for the protection of actors and audiovisual producers; the advent of radio and
television broadcasting paved the way for the protection of broadcasters. The exclusive rights here
are thus traditionally placed ‘next to’ the exclusive right of an author of a copyrighted work: a
neighbouring right.67
In the case of sports events, it is undeniable that the lack of a pre-existing copyrighted work inhibits
the logical granting of any neighbouring rights, as they are traditionally intended, in favour of those
directly involved in its organization and subsequent play. It would be mistaken to claim that athletes
are performers of a sports event, if that very event does not qualify as a copyrightable work of
authorship, the only exception being that of events based on a creative script, as said before. 68
By the same token, no neighbouring right protection should be granted to sports event organizers;
but (as we will see under par. 2.7 below), an analysis of the domestic laws of some Member States
highlight the existence of rights enjoyed by organizers of events, in some instances vesting the form
(or closely the form) of a neighbouring right.

65

Report rendered by Messrs Małgorzata Borkowska, Michał Siara and Mateusz Karolak of EKSTRAKLASA LIVE PARK Sp.
z o.o., on 17 November 2020.

66

In relation to neighbouring rights protecting performer’s performances, sound recordings and broadcasts of
broadcasting organizations, see ‘International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations’ signed in Rome the 26 October 1961. In relation to phonogram producers and performers
protection, see ‘WIPO Performances and Phonograms Treaty’ (WPPT) adopted in Geneva on December 20, 1996. See
also the so called ‘Beijing Treaty on Audiovisual Performances’, adopted on 26 June 2012 by the Diplomatic Conference
on the Protection of Audiovisual Performances of the World Intellectual Property Organization; ‘Convention for the
Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms’ (Geneva Phonograms
Convention, 1971); ‘Convention Relating to the Distribution of Programme–Carrying Signals Transmitted by Satellite’
(Brussels Convention, 1974); in the EU, see ‘Council Directive 92/100/EEC on rental right and lending right and on certain
rights related to copyright in the field of intellectual property rights’, repealed by Directive 2006/115/EC; ‘Council Directive
93/83/EEC on the coordination of certain rules concerning copyright and related right to copyright applicable to satellite
broadcasting and cable retransmission’; ‘Council Directive 93/98/EEC harmonizing the term of protection of copyright and
certain related rights’, repealed by ‘Directive 2006/116/EC’; ‘Directive 2001/29/EC on the harmonization of certain aspects
of copyright and related rights in the information society’.

67

For an in-depth analysis of neighbouring rights and their origins, see WIPO, Guide to the Rome Convention and to the
Phonograms Convention, 1981, 7 et seq.

68

T.M.C. Asser Instituut / Asser International Sports Law Centre, Institute for Information Law – University of Amsterdam
(2014) Study on sports organisers’ rights in the European Union, Final Report, February 2014, p. 31. Available at:
https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-eu/. However, this
interpretation was not accepted by the case law on this topic.
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2.5. EU copyright protection of sports event in a recording format
While copyright protection does not attach to the sports event per se, it does represent the typical
form of protection - along with the one offered by copyright laws - of (live) filming of sports events.
In light of the relatively low threshold level of creativity required to achieve copyright protection69 and the high degree of sophistication that goes into a professionally produced live broadcast of
sporting events - audiovisual recordings of sports events can easily pass muster and qualify as the
intellectual creation of the director of the live filming.
During the creation of the filming, several choices are indeed made by its director with regard to
camera angles, lights, insertion of replays, side addition of graphics or animations, etc. The
commentary is by itself an additional and enriching work of authorship, often giving to the filming
a distinctive character.
In line with this, under the domestic laws of EU Member States, major sports events’ audiovisual
filming enjoy copyright protection as cinematographic works (with Sweden as a possible
exception). 70
Very often, audiovisual recordings of football games are qualified, by national courts,71 as work of
authorship, vesting the form of a film work or similar intellectual creation.

69

A work to enjoy copyright protection has to reach at least a moderate amount of creativity: see for example: Court of
Justice of the European Union 16 July 2009,C-5/08, Infopaq International (ECLI:EU:C:2009:465), para 37; Court of
Justice of the European Union 1 December 2011, C-145/10, Painer, (ECLI:EU:C:2011:798), para 89-93.

70

In Sweden, as an isolated case, the Swedish Court of Appeals states that the audiovisual recording of an ice hockey
game doesn’t exhibit any type of originality (Court of Appeal of Southern Norrland of 20 June 2011, no. B 1309-10).
However, we have not evidence of subsequent case law confirming this position. Contra see Paris Court of first
instance (Tribunal de Grand Instance de Paris), S.A. Television Française 1 v Youtube LLC, of 29 May 2012, RG: 10/11205.

71

See e.g.:
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-

in Italy, the Court of Milan, clarified: ‘the shooting of a soccer match, not the soccer match itself, is a work of
authorship that can be protected because the way of shooting the game actions, the choice to highlight specific
moments of the show (even not strictly related to the game actions), the coupling of information data and graphics
are all elements that contribute to determine a specific sequence of images and sounds that is the result of a choice
between several technical and representative options and can therefore take on those characters of creativity and
originality that are the requisite for protection’ (Court of Milan, Judgement, 20 March 2020 in Dir. informatica 2010,
6, 908);

-

in the Netherlands, in ‘FAPL v Ecatel’, the Court of Hague found: ‘the making of an image report requires creative
choices as regards the positioning of the cameras around the field, the following of certain moments in the match,
moving along the camera or not, zooming in and out, switching between these cameras during the recording and the
replay of a certain moments of the match. In addition to this comes the live commentary on the march. Moreover, it
has not disputed that the opening video, the hymn and some of the graphic depictions shown are subject to copyright.
Consequently, this concerns a work within the meaning of copyright law’ (Judgement, District Court The Hague ‘The
Football Association Premier League v Ecatel’, 24 January 2018, C/09/485400/ HA ZA 15-367, par. 4.3);

-

in Denmark, Judgement rendered by the Court of Frederiksberg, 15 April 2019, Case BS-5975/2019-FRB,
RettighedsAlliancen acting on behalf of La Liga Nacional de Futbol Profesional v. Telenor A, the Court ruled:
i.

‘that the broadcast of football matches in the Spanish First and Second Divisions include protected works
to such an extent that the matches as a whole must be regarded as works which are protected by copyright.
In the Court’s view, it can be concluded that La Liga Nacional de Futbol Profesional owns the copyrights to
the matches in question in Denmark’ (Judgement, Court of Frederiksberg, 6 September 2019, Case BS5975/2019-FRB, RettighedsAlliancen acting on behalf of La Liga Nacional de Futbol Profesional v.Telenor
A/S and Puerto 80 Projects SLU);

ii.

La Liga Nacional de Futbol Profesional has set down guidelines for how they want the matches presented
and which specific characteristics the football matches in question should have. It is also apparent, that as
a result of this, various elements are used in connection with the broadcast of the football matches, for
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Like the vast majority of common law jurisdictions, UK and Irish copyright laws protect only those
works that have been fixed in a tangible medium of expression. Therefore, under the UK Copyright
Act (1988) and the Irish Copyright and Related Rights Act (2000), modern digital live transmissions
of sports events will easily qualify as films, in their being: ‘a recording on a medium’. 72 As clarified in
the case ‘The Football Association Premier League vs. Ecatel’, a fixation occurs concurrently with the
live transmission of the event.73
In the field of sports events, sports organisers, such as clubs, leagues or federations, commission the
production of the audiovisual recordings to selected media producers and, by virtue of a contractual
agreement entered into with the latter, acquire full copyright ownership over the works produced;
the ensuing communication rights are then licensed to their broadcasters (normally, by virtue of
exclusive licenses granted on a country-by-country basis).
If the recording is however produced directly by the broadcaster on the basis of a contractual
arrangement entered into with the organizer, the former may either retain full ownership of the
rights or transfer/license them back to the organiser.74
The business models currently adopted in the vast majority of the EU Member States are in line with
the illustration rendered above.
In Belgium, 75 for instance, a copyright transfer in favour of ‘Pro League’ by the producer of the
images of the matches is customarily performed. In this way, ‘Pro League’ holds (amongst other
rights) the exclusive right to authorise the reproduction of the broadcast and the right to
communicate such broadcasts to the public.

example, La Liga’s logo and regular repeats of edited highlights from the match. Similarly, the broadcasts
include graphics in the form of, for example, the clock displayed on the screen. In the eyes of the law, these
elements enjoy copyright protection. On this basis, and after a comprehensive evaluation, the Court finds
that the broadcast of football matches from the Spanish First and Second Divisions include protected works
to such an extent that the matches as a whole must be regarded as works which are protected by copyright.
It is without dispute that it is La Liga Nacional de Futbol Profesional that owns the copyrights to the football
matches in question in Denmark’;
-

in the Netherlands, as per report rendered by Ms. Annemarie Beekman, Head of Legal & Business Affairs Benelux
at Fox Networks Group Netherlands B.V., on 12 November 2020, copyright on audiovisual recording on football
games was also confirmed by Court of Limburg on 26 March 2014 (ECLI:NL:RBLIM:2014:2781) in case MYP2P
against several leagues (including Premier League and Dutch FA);

-

in Spain, according to ‘Audiencia Provincial de Madrid’ (Madrid Court of Appeal), Judgement of 24 February 2012,
Telecinco c. Marca (ECLI: ES:APM:2012:2736): TV broadcasting of a sporting event does not, a priori, qualify as a
work, since it requires a sufficient degree of originality that would not be achieved by the simple broadcast of a
social event by an audiovisual means. Notwithstanding, the Court states that ‘we do not rule out that the fact of
interspersing reports, interviews, etc., could, perhaps, contribute to climbing that step of creative height, (...) necessary
to reach such a legal qualification’.

72

See sec. 5B(1) UK ‘Copyrights, Designs and Patents Act’. See Articles 18-19 sec. 2(1) of the Irish ‘Copyright and Related
Rights Act’ requiring that the film be fixed on any medium.

73

‘The Football Association Premier League v Ecatel’, 24 January 2018, C/09/485400/ HA ZA 15-367, par. 4.4).

74

As illustrated by Mr. Mark Lichtenhein, Chairman of the Sports Rights Owners Coalition, during the webinar
‘Challenges of sports events’ organisers in the digital environment’, on 28 October 2020, traditionally, broadcaster
captured and filmed the event. About 20 years ago, this entailed a significant technological and thus economic effort.
Nowadays, sports organizers tend to directly undertake the production process. Basically, sports organizers produce
themselves the filming of the event, therefore acquiring the initial ownership of all exploitation rights, and sell their
produced content on the media market. Sports organisers, indeed, sell those rights to an increasingly large number
of broadcasters, which require to purchase a distinctive ‘look and feel’ product; for sports organizers, acquiring full
creative and editorial control over the filing technique is therefore of the essence.

75

Report rendered by Mr. Leander Monbaliu, Chief Business Officer & Head of Legal at Pro League, on 15 October 2020.
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Likewise, in the UK, 76 the ‘Premier League’ is not itself a broadcaster, but arranges for each match to
be filmed by certain broadcasters and acquires full control over the images produced by them.77 The
Premier League typically provides its international licensees with a ‘feed’ that contains the filmed,
copyrighted, transmission of the event, coupled with other copyrighted works: the logos and onscreen graphics (artistic works) and the anthem (a musical work). The feed provided to international
licensees is recorded prior to being provided to licensees. Additional copyrights will attach to replay
sequences that will be created by editing the recorded footage as the match progresses. This means
that the entire feed (i.e. including all the match coverage) qualifies as a ‘film’ and licensees are
broadcasting a recording, rather than a live feed. The feed provided by the Premier League is a film
work, protected as a cinematographic work and embodies several separate copyrighted works
(logos etc.) that are not separable from the feed. The presence of copyright works within the feed
means that the Premier League is a holder of multiple copyrights in the transmission subsequently
broadcast by its licensees. These copyrights are not divisible or separable from the feed and cannot
be dismissed as ‘ancillary’ to the match itself.
In Germany, the German Football League’s (Deutsche Fussball Liga) subsidiary called ‘Sportcast
GmbH’ produces the live footage of all matches of Bundesliga and 2nd Bundesliga during each
season. The production of a so called ‘base TV-signal’ (live-feed) of a match is deemed a ‘film work’
according to section 2 of the Act on Copyright and Related Rights (Urheberrechtsgesetz – UrhG); it
also contains a collection of copyrighted works, e.g. logos, anthem of the competition, etc. As we
will see further under par. 2.6 below, the Deutsche Fussball Liga (as contractor of the film work) is
also the owner of the neighbouring right provided by sections 94 and 95 of the Act on Copyright
and Related Rights (Urheberrechtsgesetz – UrhG).
In France, sports events in a recording format may be protected under copyright for certain parts
(logos, graphic charters and similar editing, applied by the organizer, which is embedded in the
signal). 78
In Poland, pursuant to Article 97 of the Polish Act on Copyright and Related Rights, the filming of
football matches can be protected on the basis of copyright Law as an ‘unique audiovisual content’
created by the broadcast company. 79

2.6. EU neighbouring rights over sports event in recording format
In the preceding paragraph, we have briefly illustrated the copyright protection granted by EU laws
to the filming and the subsequent communication to the public of live sports events. As we will see
in this paragraph, such a protection is to be coupled with the legal protection offered by two distinct
neighbouring rights provided for by the InfoSoc Directive and by Directive 2006/115/EC
(hereinafter, the ‘Rental Right Directive’).

76

Oral statements rendered by Mr. Mathieu Moreuil, Director of International Football Relations and EU Affairs at The
Premier League, and by Mr. Stefan Sergot, Head of Legal - Enforcement at The Premier League, interviewed on 16
October 2020.

77

Judgement, District Court The Hague The Football Association Premier League v Ecatel, 24 January 2018,
C/09/485400/ HA ZA 15-367, par. 3.3.1: ‘FAPL bases its claims upon the following: ‘the image reports are protected under
copyright law and the production and broadcasting companies producing and broadcasting these reports have transferred
the rights thereto to FAPL’.

78

Report rendered by Mr. Julien Taieb, Head of Legal and Public Affairs chez LFP - Ligue de Football Professionnel, on 6
November 2020.

79

Report rendered by Messrs Małgorzata Borkowska, Michał Siara and Mateusz Karolak of EKSTRAKLASA LIVE PARK Sp.
z o.o., on 17 November 2020.
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The first right is granted to producers of audiovisual works in respect of the fixations of their
audiovisual works, while the second is a neighbouring right granted to broadcasters in relation to
their broadcasts.

A) Producers’ neighbouring rights for the first fixation of films
Pursuant to Articles 2 and 3 of the InfoSoc Directive, producers of audiovisuals materials enjoy a
reproduction right and a making available right, in respect of the original and of copies of their first
fixations. Moreover, according to Article 9 of the Rental Right Directive: ‘Member States shall provide
the exclusive right to make available to the public, by sale or otherwise, the objects indicated in
points (a) to (d), including copies thereof, hereinafter ‘the distribution right’: (…) (c) for producers of
the first fixations of films, in respect of the original and copies of their films; (…)’.
Recital 5 of the Rental Right Directive makes it clear that this neighbouring right protection is a
reward granted to the producer of a film for the economic risks and liabilities it undertakes in the
production of the film: an important ratio legis to be considered when assessing the appropriateness
of the protection of films made by sports events’ organizers.
Pursuant to the criteria laid down in the Rental Right Directive, a film is defined as an audiovisual
work, with or without accompanying sounds (Article 2); 80 the producer can rely on this neighbouring
right whether or not its cinematographic or audio-visual production enjoys also copyright
protection. 81
It may be questioned whether a first fixation, triggering the granting of this neighbouring right,
would occur also in the case of a live streaming of sports events. Some recent case law seems to
suggest that, in the case of live TV streaming, the fixation occurs simultaneously with the filming of
the event, while various elements are added to it. 82
It cannot go unnoticed that no communication to the public is granted to this specific category of
right-owners by the EU legislation.
Such a right seems to be of a growing importance, since a larger number of sports organizers of
(major) event tend to undertake the burden of the filming of the event, with a view to license it from
country to country to their licensees.
The introduction of such a right would not amount to the granting of a copyright or neighbouring
right in favour of a new category of rightsholders, as recently occurred in favour of press publishers
by means of Article 15 of the Copyright Directive. It would rather represent the closing of a loophole
that technological advancements have exacerbated. Moreover, such a right is increasingly justified
by the significant investments that filming techniques of major sports events nowadays impose.
The lack of a harmonized right of communication to the public in some Member States is somehow
compensated (as we will see under par. 2.7 below) by the adoption of domestic laws vesting
exploitation rights of filming of events with sports organizers. However, a domestic

80

Leading European scholars have clarified that the term ‘film’ shall include ‘works’, whether or not protected by
copyright, whether or not for cinematographic exploitation, reports on sports events, or, possibly, the simple, static,
recording of a concert or theater event. See M.M. Walter - S. von Lewinsky, European Copyright Law – A Commentar y
– Oxford Univ. Press, 2010, parr.6.2.24-6.2.25, 6.2.26.

81

While in EU droit d’auteur systems, if the cinematographic work possesses a creative nature, the producer enjoys a
double, concurring protection by both copyright and neighbouring right, UK grants only the former kind of
protection.

82

Judgement, District Court The Hague, ‘The Football Association Premier League v Ecatel’, 24 January 2018,
C/09/485400/ HA ZA 15-367, par. 4.4.
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neighbouring/audiovisual right - or another form of economic based right - may still not enable an
efficient cross border fight against piracy, whenever that domestic right is not to be found in other
relevant(s) Member States’ legislations.
In Germany, the German Football League (Deutsche Fussball Liga) - by commissioning the filming of
the event to its subsidiary Sportcast GmbH - is the owner of a neighbouring right provided by
sections 94 and 95 of the Act on Copyright and Related Rights (Urheberrechtsgesetz – UrhG). The
German Constitutional Court (Bundesverfassungsgericht) and the German Federal Supreme Court
(Bundesgerichtshof) have both recognized that the right of the sports event organiser to exploit the
recordings and audiovisual content of a sports competition are protected by the freedom to practice
an occupation or profession (Article 12 German Basic Law).
In France, sports events organizer may not claim a neighbouring right for the reproduction of the
recording of their sports events, unless they either recorded or produced it directly 83. However, this
varies depending on the competition or on the game.84
In Spain, according to Article120(1) of the Intellectual Property Law (‘TRLPI’ 85), an audiovisual
recording is defined as the fixation of a scene or sequence of images, with or without sound,
whether or not these images constitute creations qualified as audiovisual works within the meaning
of Article 86 of Intellectual Property Law (‘TRLPI’). According to Article 120(2) of the Intellectual
Property Law (‘TRLPI’), the ‘producer of an audiovisual recording’ is ‘the person, whether a natural
person or legal entity, who takes the initiative of and assumes responsibility for the recording’.86
In its holding of 25 June 2013, 87 the Spanish Supreme Court distinguished exclusive audiovisual
rights in sports events from IPRs resulting from their recording and/or broadcasting and it confirmed
that the production/broadcasting of a sports event may be protected under neighbouring rights
(granted to audiovisual producers and broadcasting organizations).

B) Broadcasters’ neighbouring rights on broadcast signal
Broadcasting organizations enjoy a neighbouring right protection over their transmitted signals.
Pursuant to Article 2(e) of the InfoSoc Directive, broadcasters are granted with the exclusive right to
authorize or prohibit the direct or indirect, temporary or permanent reproduction by any means and

83

Report rendered by Mr. Julien Taieb, Head of Legal and Public Affairs chez LFP - Ligue de Football Professionnel, on 6
November 2020.

84

As per the report rendered by Mr. Morgan Schuster, EU Affairs Legal Advisor of Canal + Groupe, Legal Department
France, on 5 November 2020, for example, in relation to the Ligue 1 or the Top 14, a broadcaster company often acts
as an executive producer of sporting events.

85

‘Texto Refundido de la Ley de Propiedad Intelectual’.

86

As per the report rendered by Ms. Raquel Xalabarder Plantada, Professor of Intellectual Property, Director of the Law
and Political Science Department at Open University of Catalonia (Universitat Oberta de Catalunya), on 15 November
2020, audiovisual producers enjoy the exclusive rights of reproduction, distribution, and communication to the public
of the audiovisual recordings, as well as the right to authorize imports and exports of commercial copies of them.
They also have a right to an equitable single remuneration for the communication to the public of the audiovisual
recordings by retransmission in any form and by transmission of a broadcast in a place open to the public (Article
122(2) ‘TRLPI’). In addition, the audiovisual producer has a right to exploit all photographs taken during the making of
the recording (or the production of the audiovisual work) (Article 124 ‘TRLPI’). The exploitation rights conferred on
audiovisual producers are protected for a term of 50 years from the recording. Nevertheless, if during this term the
audiovisual recording is lawfully disclosed, the term expires 50 years after such disclosure (Article 125 ‘TRLPI’).

87

See Spanish Supreme Court, Judgment of 25 June 2013, (ECLI: ES:TS:2013:3872). In its ruling, the Court concluded that
the audiovisual producer is the one who makes the audiovisual recording (a soccer match shown on TV) rather than
the soccer Federation that organizes the match.
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in any form, in whole or in part, of fixations of their broadcasts, whether those broadcasts are
transmitted by wire or over the air, including by cable or satellite.
Pursuant to Article 3(2)(d) of the same Directive, broadcasters shall also enjoy the exclusive right to
authorize or prohibit the making available to the public, by wire or wireless means, in such a way
that members of the public may access them from a place and at a time individually chosen by them
of fixations of their broadcasts, whether these broadcasts are transmitted by wire or over the air,
including by cable or satellite.
Pursuant to Article 7(2) of the Rental Right Directive, broadcasters are provided with the exclusive
right to authorize or prohibit the fixation of their broadcasts, whether these broadcasts are
transmitted by wire or over the air, including by cable or satellite. Article 8(3), moreover, grants to
them the exclusive right to authorize or prohibit the rebroadcasting of their broadcasts by wireless
means, as well as the communication to the public of their broadcasts if such communication is
made in places accessible to the public and against payment of an entrance fee. Finally, Article 9 of
this Directive grants broadcasting entities with a distribution right in respect of fixations of their
broadcasts as set out in Article 7(2). 88
The neighbouring right of the broadcaster coexists with the copyright that any author may have in
the content transmitted by the (neighbouring right-protected) broadcast. In the Karen Murphy case,
the Court clarified that broadcasters may claim the infringement of these rights in case of
unauthorized retransmission of broadcast material:
148. Two categories of persons can assert intellectual property rights relating to television
broadcasts such as the broadcasts at issue in the main proceedings, namely, first, the authors of the
works concerned and, secondly, the broadcasters.
149. First, authors can rely on the copyright which attaches to the works exploited within the
framework of those broadcasts. In the main proceedings, it is common ground that FAPL can assert
copyright in various works contained in the broadcasts, that is to say, in particular, the opening
video sequence, the Premier League anthem, pre-recorded films showing highlights of recent
Premier League matches, or various graphics. 89
150. Secondly, broadcasters such as Multichoice Hellas can invoke the right of fixation of their
broadcasts which is provided for in Article 7(2) of the Related Rights Directive, the right of
communication of their broadcasts to the public which is laid down in Article 8(3) of that directive,
or the right to reproduce fixations of their broadcasts which is confirmed by Article 2(e) of the
Copyright Directive.

The neighbouring right protection granted to broadcasting entities is however incomplete and may
not be adequate to tackle, at least in certain circumstances, the illegal online transmission of live
sports broadcast.
Just like in the case of audiovisual producers, broadcasters are not provided with a general
communication to the public right, such as the one envisaged for authors by Article 3(1) of the
InfoSoc Directive. Pursuant to this Directive, broadcast enjoy a more limited ‘making available right’,
88

Rental Right Directive (particularly Articles 7–9), the Directive 93/83/EEC of 27 September 1993 (‘Satellite Directive’)
and the InfoSoc Directive (See arts 2(e) and 3(2)).

89

While this obiter dictum is correct, it may not entirely capture the whole of the copyrightable elements forming the
content of the transmission: also the filming per se, as noted under par. 2.5 above, is to be considered a copyrightable
element of the content transmitted. In this respect, a recent holding - 4Ob86 / 20f - rendered by the Austrian Supreme
Court has clarified that ‘1.2. According to the principles of decision 4 Ob 183 / 13g, the live transmission or recording of the
game is a protected film work within the meaning of § 4 UrhG. The picture direction selects the best from the recordings in
its own creative decision and decides on the use of slow motion and repetition’.
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which does not tackle a live streaming transmission, which would in turn fall within the boundaries
of a communication right. 90
Broadcasting entities are however protected in certain scenarios against IPTV-based piracy, in light
of another crucial holding rendered by the Court of Justice of the European Union in the case C607/11, ‘ITV Broadcasting Ltd. Vs. TV Catchup Ltd.’ (also known as ‘TV Catchup1’). There the Court
pointed out that an Internet simultaneous re-transmission of a broadcast transmitted via open-air
requires the consent of the rightsholders, notwithstanding the fact that both transmissions reach
the same public: different means of transmission are indeed employed and this difference triggers
the need for a license. 91
The holding of the TvCatchup1 case gives birth to a general rule which has been often used by the
Court of Justice of the European Union to assess cases of infringement of right of communication to
the public; pursuant to it, an infringement occurs if: (a) a new technological means is used to
transmit; (b) no matter which is the means of transmission used, if a new public, different than the
one originally contemplated by the author and his broadcaster, is reached by that transmission.
It follows that no infringement occurs if the same technology is used and the same public is reached
by both the authorized broadcaster and the illegal networks. This principle would not apply
whenever the authorized transmission is protected by technological protection measures (such as
an encryption method ordinarily used by PayTVs) which circumscribe the intended public to the
subscribers of the services or the purchasers of the single transmitted event.
However useful the TV Catchup1 holding be, it still remains that the protection of broadcasters
within the EU is incomplete and a fully-fledged communication right is yet to be granted to them.
In relation to Member States’ provisions on broadcasting rights, in Germany, 92 broadcasters are the
rightsholders of the broadcasting neighbouring rights and can thus prohibit the unauthorized use
of their broadcasting right. 93 Moreover, in Germany, a new § 80 Abs. 1 no. 3 ‘MStV’ (‘Media Interstate
Treaty’ - Mediendienstestaatsvertrag) which will come into force in the forthcoming months, will
grant broadcasters an additional legal instrument to fight piracy of the broadcast signal. Even if this
provision is not expressly provided for sports events, it would be specifically helpful with regards to
live signals, and thus the transmission of live sports events. In fact, the implementing provision is
90

European Union Intellectual Property Office (2019), Illegal IPTV in the European Union, Research on online business
models infringing intellectual property rights – Phase 3. Report, November 2019, p. 15. Available at:
https://euipo.europa.eu/tunnelweb/secure/webdav/guest/document_library/observatory/documents/reports/2019_Illegal_IPTV_in_the_European
_Union/2019_Illegal_IPTV_in_the_European_Union_Full_en.pdf.

91

The Court applied by way of analogy a rule contained in the Satellite and Cable transmission, pursuant to which the
unaltered retransmission by wire or satellite of a TV broadcast requires previous consent: ‘23. It follows, in particular,
from recital 23 in the preamble to Directive 2001/29 that the author’s right of communication to the public covers any
transmission or retransmission of a work to the public not present at the place where the communication originates, by
wire or wireless means, including broadcasting. In addition, it is apparent from Article 3(3) of that directive that authorizing
the inclusion of protected works in a communication to the public does not exhaust the right to authorize or prohibit other
communications of those works to the public. 24 It follows that, by regulating the situations in which a given work is put to
multiple use, the European Union legislature intended that each transmission or retransmission of a work which uses a
specific technical means must, as a rule, be individually authorized by the author of the work in question. 25. Those findings
are, moreover, supported by Articles 2 and 8 of Directive 93/83, which require fresh authorization for a simultaneous,
unaltered and unabridged retransmission by satellite or cable of an initial transmission of television or radio programs
containing protected works, even though those programs may already be received in their catchment area by other
technical means, such as by wireless means or terrestrial networks’.
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Report rendered by Ms. Simone von Bentivegni, Legal adviser at Mediengruppe RTL Deutschland GmbH, on 23
October 2020.
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§§ 20, 20b, 87 of the Act on Copyright and Related Rights (Urheberrechtsgesetz – UrhG).
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aimed at introducing a ‘signal integrity’ principle which may in the future prove to be a legal vehicle
to trigger immediate live-blocking-orders.94
In Belgium, 95 broadcasting organizations also hold a neighbouring right with regard to the
transmission of their broadcast signals.96 Therefore, any broadcasting organization that transmits
the Pro League Competition matches is the holder of such a neighbouring right. The rights granted
to the broadcasting organizations include the right to prohibit:
(i) The direct or postponed (TV catch-up) transmission of its broadcasts, including transmission via
cable and communication to the public via satellite;
(ii) The reproduction of its broadcasts, by any means, direct or indirect, transitory or durable, in full
or part, including the distribution of fixations of its broadcasts;
(iii) The communication of its broadcasts on a publicly accessible location by the payment of
entrance fees;
(iv) The making available to the public of fixations of its broadcasts in such a way that they can be
accessed by members of the public at a time and place chosen by them.
Similar to the neighbouring right for producers, this right is awarded to the broadcasting
organizations irrespective of whether the content of the broadcast itself can be protected by
copyright. 97
In France, broadcasting organization rights are ruled by Article 216-1 of the Intellectual Property
Code. 98
Recently, the Paris Court of Appeal has ruled that a company, which notably gave access from its
websites to France Television's programs, by streaming and through deep linking pointing to France
Television's own streaming website, without having been granted any authorization, infringes
France Television's audiovisual communication company's related right (‘droit voisin’). 99
The Court considered that the Court of Justice of the European Union decision of February 13, 2014,
(the ‘Nils Svensson’ case) according to which: ‘Article 3(1) of Directive 2001/29/EC of the European
Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright
and related rights in the information society, must be interpreted as meaning that the provision on
a website of clickable links to works freely available on another website does not constitute an ‘act
of communication to the public’, and that this provision ‘must be interpreted as precluding a
Member State from giving wider protection to copyright holders by laying down that the concept

94

Report rendered by Ms. Simone von Bentivegni, Legal adviser at Mediengruppe RTL Deutschland GmbH, on 23
October 2020.

95

Report rendered by Mr. Leander Monbaliu, Chief Business Officer & Head of Legal at Pro League, on 15 October 2020.

96

Article XI.215 of the Belgian Code of Economic Law.

97

According to the report rendered by Mr. Leander Monbaliu, Chief Business Officer & Head of Legal at Pro League, in
the context of the Pro League Competition matches, broadcasters which have created their own channels in order to
broadcast the Pro League Competition matches (such like Proximus, Telenet and VOO), are the holder of the
neighbouring rights and they may act against third parties which are reproducing or communicating their signal to
the public in any way without their permission. In order to identify whether their signal is being broadcasted, they
could for example verify which branding is present on an illegal stream (e.g. which logos are visible).

98

Report rendered by Ms. Lorraine Choquart, Senior Legal Counsel at BEin, on 23 October 2020.

99

Court of Appeal, February 2, 2016, ‘Playmedia Vs. France Television’.
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of communication to the public includes a wider range of activities than those referred to in that
provision’ do not apply to broadcasting organization related rights infringement.100
The Court pointed out that the same reasoning was applied also to the ‘BestWater’ decision dated
21 October 2014 from the Court of Justice of the European Union, which ruled that: ‘the sole fact
that a copyright protected work, freely available on the internet, is inserted on another website
through the framing technique, cannot be deemed an act of communication to the public (…) as
the work at stake is not provided to a new public, nor communicated through a specific technical
mode, different from the original communication mode’. 101
The French Supreme Court upheld the above decision considering that these Court of Justice of the
European Union rulings were not applicable to the case at hand, since authorization is not required
for copyright, but rather for neighbouring rights.102
The French Supreme Court based its reasoning on an existing Court of Justice of the European Union
decision - the one in C-More, C-279/13 - in which it was stated that ‘Article 3(2) of Directive
2001/29/EC must be interpreted as not precluding national legislation extending the exclusive right
of the broadcasting organizations referred to in Article 3(2)(d) as regards acts of communication to
the public which broadcasts of sporting fixtures made live on the internet, such as those at issue in
the main proceedings, may constitute, provided that such an extension does not undermine the
protection of copyright’. As a consequence, a hyperlink provided without the authorization of the
copyright owner would amount to an infringement, as neither ‘Nils Svensson’ nor ‘BestWater’ are
applicable to neighbouring rights. 103
In Spain, 104 broadcasting organizations are granted with exclusive rights to fix their broadcasts or
transmissions, reproduce and distribute (including rental) such recordings, to retransmit them ‘by
any technical process’, to communicate them in places where the public must pay an admission
charge, as well as to make them available via the Internet. The exploitation rights conferred on
broadcasting organizations are protected for a term of 50 years from the broadcast or transmission
(Article 127 of the Intellectual Property Law ‘TRLPI’).
Finally, in Greece, 105 radio and television broadcasters are vested with neighbouring rights, entitling
them to take action against pirates (see Article 48 of Law no. 2121/1993 Copyright, Related Rights
and Cultural Matters).

100

Court of Appeal, February 2, 2016, ‘Playmedia Vs. France Television’.

101

Court of Appeal, February 2, 2016, ‘Playmedia Vs. France Television’.

102

Cour de cassation, 4 July 2019, no. 16–13.092, ‘Playmedia v France Television’.

103

As per the report rendered by Ms. Lorraine Choquart, please note that some consider that the French Supreme Court
overinterpreted the C-More decision. According to them if it were possible in that case not to be bound by the EU
harmonization, it was because the act litigated went beyond the scope of harmonization. As the case deals with live
transmissions on the Internet, the communication at issue did not fall within the scope of EU harmonization, making
it possible not to follow EU law. The French Court did not take into consideration this part of the reasoning and drew
a distinction between copyright and neighbouring rights, which, for some, is not in line with EU law. The fact that the
litigious websites infringing broadcasting rights are often constituted with hyperlinks may become an issue
considering the Court of Justice of the European Union recent position.

104

Report rendered by Ms. Raquel Xalabarder Plantada, Professor of Intellectual Property, Director of the Law and
Political Science Department at Open University of Catalonia (Universitat Oberta de Catalunya), on 15 November 2020.

105

Report rendered by Ms. Galateia Kapellakou, Research Associate at Center for Security Studies (KEMEA), Athens, on 5
November 2020.
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2.7. Special forms of protection granted on a domestic level by EU
Member States
As noted under par. 2.3 above, the Court of Justice of the European Union, in the pivotal ‘Karen
Murphy’ case, while denying the copyrightability of sports events per se, envisaged the possibility
for EU Member States to adopt, in their domestic legislations, special provisions of law, also within
the field of IPRs, aimed at protecting sports events. Indeed, an overview of the legislation of EU
Member States highlights the presence of several of these laws, many of which were already in force
at the time of the ‘Karen Murphy’ case.
Some of these domestic laws appear to be in the form of a neighbouring right, expressly granted to
sports organizers, over audiovisual types of exploitations of their events; a few Member States, such
as France and Portugal, seem to come closer to the solution envisaged by the Court of Justice of the
European Union, acknowledging the ‘sport event’ as a form of intangible property.
Of specific interest is the well-established French Sports Code, offering protection to the
commercial exploitation of sports events in any form or manner.106
By virtue of its Articles L.333-1 to L.333-5, sports federations and organisers of sports manifestations
shall own all exploitation rights over the same. 107
The Conseil d'État has recently clarified the definition of the right granted by Article L.333-1-2, stating
that sports federations and the organisers of sports events are ‘propriétaires’ of them. In general,
Court decisions tend to refer to a ‘proprietary right’ (see for example, the so called ‘Pizza Hut’
decision referred to below). 108
On the basis of this interpretation, some commentators tend to qualify this protection as a property
right, rather than an IPR. 109
Other scholars, by contrast, qualify this right as ‘a type of uncodified neighbouring right’, since it is
aimed at rewarding for the investments and the risks borne by sports organizers.
As to its content, French courts made an extensive interpretation of the commercial exploitation
rights of sports events so as to include unauthorized ticketing, picturing (including before the kickoff and after the end of the match – for example, during a moment of silence before the kick-off) of

106

See T.M.C. Asser Instituut / Asser International Sports Law Centre, Institute for Information Law – University of
Amsterdam (2014) Study on sports organisers’ rights in the European Union, Final Report, February 2014, pp. 38-39.
Available at: https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-e u/ ;
Margoni T., (2016), The Protection of Sports Events in the EU: Property, Intellectual Property, Unfair Competition and Special
Forms of Protection. IIC 47, 386–417, pp. 22-23. https://doi.org/10.1007/s40319-016-0475-8.

107

See Code du Sport, created by « Ordonnance no. 2006-596 du 23 mai 2006 relative à la partie législative du code du sport »,
as amended.

108

Conseil d'État (France), 5ème et 4ème sous-sections réunies, 30 March 2011, 342142.

109

«L’article L. 333-1 du code du sport attribue aux fédérations sportives et aux organisateurs de manifestations sportives la
propriété du droit d'exploitation des manifestations ou compétitions qu'ils organisent, eu égard, notamment, aux
investissements financiers et humains, parfois particulièrement importants, engagés pour organiser ces événements et à
l'objectif d'intérêt general de faire bénéficier au développement du mouvement sportif les flux économiques qu'ils
induisent » (See Conseil d'État (France), 5ème et 4ème sous-sections réunies, 30 March 2011, 342142
(https://juricaf.org/arret/FRANCE-CONSEILDETAT-20110330-342142).
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competitions, and, more generally: ‘any form of economic activity the aim of which is to generate a
profit and that would not exist if the sports event referred to did not exist’. 110
In particular, in a decision of 2004 the right was held to protect any form of exploitation, including
the images of the event. 111
In a 2004 holding, the French Supreme Court added that organisers of sports events are entitled ‘to
authorize the recording of all the images of the manifestations they organized, notably by
distribution of the pictures taken on the occasion’. Lower courts widened this right also to reserve
to sports organizers the publication of a book dedicated to that event. 112
In 2008, the Court of First Instance of Paris, on the basis of this right, gave the possibility to sports
organiser or sports federation to benefit from the profits generated by the events.113
In 2016, the Court ruled in favour of the sports event organizer, applying the broad interpretation of
L.333-1: the French Professional Football League (‘LFP’) obtained, by a decision dated June 2nd , 2016
(‘TGI Paris’), that the company Pizza Hut be sanctioned for making a reference, in an advertising
campaign, to a match that was to occur on the date of the publication of the campaign, mentioning
the time of the match, and the two clubs competing. The TGI’s motivation is based on L.333-1 of the
French Sports Code insofar as ‘the targeted and perfectly identifiable sporting event will be of
support linked to the consumption of pizza during its imminent broadcast on television. It
constitutes an exploitation of the plaintiff's [LFP’s] property right on the live match of the day, for
which it has the exclusive right’.
Overall, the interpretation of this article is very broad, even though we should mention a court ruling
where the judges did put a limit to such ‘exploitation rights’, 114 where the company that owns the
FIAT brand was sued by the French Federation of Rugby, for an advertising campaign which made
a reference to the final score of a match played by the French Rugby team and to a match to come.
The judges decided that the ad ‘is limited to reproducing a current sports result, acquired and made
public on the front page of the sports news newspaper, and to report on a future meeting also
known as already announced by the newspaper in a news article; that it is therefore not established
that the economic activity of the defendants can be regarded as the unjustified capture of an
economic flow resulting from sports events organized by the FFR, constituting an unlawful direct
exploitation, as unauthorized, of such events’.
It is thus apparent that this ‘organizer’s right’ is a unique right (offering a sui generis protection) that
can be compared to an economic right aimed at granting sports organisers a full monopoly over all
commercial exploitation rights over sports events: marketing, betting, hospitality, broadcasting. 115
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Court d'Appel de Paris, Arret du 14 Octobre 2009, 08/19179 (Unibet Int. V. Federation Francaise de Tennis); Cour de
Cassation, 20 May 2014.
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See French Supreme Court (Cour de cassation - Chambre commerciale) Arrêt 542, 17 March 2004 (Andros v Motor Presse
France).
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See Paris Commercial Court (Cour de Commerce), 12 December 2002 (Gemka v Tour de France).

113

See TGI, Paris, 30 May 2008 (Fédération Française de Tennis (FTT) v. Unibet).
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Cour de Cassation, 20 May 2014.

115

Report rendered by Mr. Julien Taieb, Head of Legal and Public Affairs chez LFP - Ligue de Football Professionnel, on 6
November 2020, clarified that the French Sports Code does not provide an exhaustive list of the ‘exploitation rights’
that are within the organizer’s portfolio. Some of the rights are specifically referred to in the Code (e.g., audiovisual
rights, betting rights).
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In light of the available information, the infringement of such a right has not directly been invoked
in judicial cases of piracy of sports events.116 However, in the case ‘French Professional Football
League v Puerto 80’, before the Court of First Instance of Paris, 117 the French Professional Football
League claimed that the website operator ‘Puerto 80’ (which run the website www rojadirecta.me)
infringed its exclusive right to distribute the broadcasting of sports events to pay televisions, by
providing hyperlinks to get access for free to online streaming of sports events, both live or prerecorded, organized by the plaintiff.
The lawsuit was based on Article L. 333-1 of the French Sports Code, according to which the French
Professional Football League markets on an exclusive basis the audiovisual rights of the
competitions organized by the French Professional Football League.
The Court held that the applicant had a financial interest in defending the commercialization at high
price of its exclusive right; the website operator could not qualify as a hosting provider since it
monitored and controlled the content accessible on its website, acting as an editor. 118 However,
even if sporting event organizers may take legal action claiming an infringement of their right of
exploitation under Article L. 333-1 of the Sports Code, this does not amount to the granting of a
neighbouring right.119
While France acknowledges a quasi-property right over sports events, Germany and Portugal grant
forms of protections over live events, including sports event.
In Germany, by virtue of Article 81 of the Act on Copyright and Related Rights (Urheberrechtsgesetz
– UrhG), organisers of cultural commercial performances (Schutz des Veranstalters) enjoy a special
neighbouring right on live performances justified by the investment they made for organising such
an event. The German Federal Supreme Court has however pointed out that this protection can be
applied only in the presence of a copyrighted work performed during the live event. 120
The German Federal Supreme Court 121 rejected the application of Article 81 to organizers of sports
events both directly - football players do not qualify as performers, since the football match is not a
work of authorship - and by way of analogy as long as there is no special neighbouring right for
sports events. 122
In Portugal, a ‘direito ao espectáculo’ has been initially set forth by Article 117 of the Portuguese
Copyright Act of 1985. 123
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Report rendered by Mr. Julien Taieb, Head of Legal and Public Affairs chez LFP - Ligue de Football Professionnel, on 6
November 2020.
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First instance Court of Paris, 19 March 2015, French Professional Football League v Puerto 80.

118

Likewise, as per the report rendered by Mr. Julien Taieb, Head of Legal and Public Affairs chez LFP - Ligue de Football
Professionnel, on 6 November 2020, the French Professional Football League, on the same grounds raised in the case
French Professional Football League v Puerto 80, won numerous lawsuits against the infamous website
www.rojadirecta.me which references illegal links to our matches.

119

Report rendered by Mr. Morgan Schuster, EU Affairs Legal Advisor of Canal + Groupe, Legal Department France, on 5
November 2020.
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See also German Supreme Court (Bundesgerichtshof, BGH) I ZR 60/09 of 28 October 2010 (Hartplatzhelden.de);
Oberlandsgericht Hamburg, decision of 11 October 2006, 5 U 112/6.

121

BGH of 14 March 1990, case KVR 4/88, GRUR 1990, 702 – Sportübertragungen; see also OLG Hamburg of 11 October
2006, case 5 U 112/06, GRUR-RR 2007, 181 – Slowakischer Fußball.

122

Dreier T., (2011), ‘GERMANY: Creating New Property Rights on the Basis of General Legal Concepts - Without Limits?’, 2
(2011) JIPITEC, 153, para. 1.

123

See T.M.C. Asser Instituut/Asser International Sports Law Centre, Institute for Information Law – University of
Amsterdam (2014) Study on sports organisers’ rights in the European Union, Final Report, February 2014, pp. 31-32.
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This provision granted spectacle organisers the right to control any reproduction, recording and
broadcasting of the performances they organize.
Portuguese law assigned this right to organizers of shows in order to reward them for the economic
investment undertaken; by focusing on an economic element, the legal protection is granted also
to any organizer of a spectacle, including a sports event.
Article 19 of Law no. 1/90, entitled ‘Basis of the Sport System’, for the first time formally
acknowledged a ‘spectacle right’ in the sports sector.124 However, the ‘spectacle right’ does not
provide sports organizers with a centralized system of exploitation of the events, such as the ones
in place in Italy or in Spain: each sports organizer (such as the sports clubs, sports federations, etc.)
may exercise the right of control over the single event they organize. 125
The reform of the sports sector provided by the Regulation of Physical Activities and Sports 126
adopted in 2007 (Law no. 5/2007 of 16 January) deleted any express reference to ‘spectacle right’ in
the field of sports. Nevertheless, prominent scholars hold that the right remains in full force, as
demonstrated by a logical interpretation of various provisions included in Law no. 5/2007. 127 Indeed,
(i) Article 16 of Law no. 5/2007 awards exclusive rights to organize and exploit sports competitions
at regional and national level to sports federations and to organize national teams; (ii) Article 49 no.
2 of Law no. 5/2007 vests the owner of the show with the right to regulate the access to spectacles
against a payment of a fee. 128
A strong confirmation of the right in respect of football games was held by the Supreme Court in
2009. 129
The Supreme Court, applying ratione temporis the Law no. 1/90 on the ‘Basis of the Sport System’
(Article 19), qualified this right as an IPRs belonging to the spectacle owner. According to the

Available at: https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-eu/; See
Margoni T., (2016), The Protection of Sports Events in the EU: Property, Intellectual Property, Unfair Competition and Special
Forms of Protection. IIC 47, 386–417, p. 9. https://doi.org/10.1007/s40319-016-0475-8.
124

Article 19.2 of ‘Lei n. 1/90’, of January 13th, 1990; repealed by ‘Lei n. 30/2004 of July 21st, 2004’ (Article 84); repealed by
‘Lei 5/2007 of January 16th, 2007’ (Article 49).

125

Report rendered by Ms. Sónia Carneiro, Executive Director of Liga Portugal, and Mr. Paulo Rozeira, Legal Diretor of
Liga Portugal, on 18 November 2020.
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Law no. 5/2007 of 16 January (Lei de Bases da Actividade Física e do Desporto).
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T.M.C. Asser Instituut / Asser International Sports Law Centre, Institute for Information Law – University of Amsterdam
(2014) Study on sports organisers’ rights in the European Union, Final Report, February 2014, pp. 31-32. Available at:
https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-eu/.
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As to the framework of spectacle right currently in force, the report rendered by Mr. Victor Castro Rosa, Head of
Cabinet for Studies and External Relations at GEDIPE- Collecting Society for Audiovisual Producers, and Mr. José
Meirim, Professor convidado da Escola de Lisboa da Faculdade de Direito da Universidade Católica Portuguesa, on 1
November 2020, highlights in relation the Law 5/2007:

129
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-

Article 16 awards sports federations the exclusive rights to organize and exploit sports competitions at regional
and national level and to organize national teams;

-

Article 16(2) delegates in subsequent laws the definition of name, image and activities’ protection, as well as the
applicable administrative penalties;

-

Article 49(2) of said law deals with access restriction to the event venues during events by journalists and other
holders of free access titles. Such access is on a strictly necessary basis. This is clearly meant to protect the right
to exploit the spectacle commercially, as part of exclusive rights set up by Art 49(1), without explicitly naming
such right.

See Supreme Court (Supremo Tribunal de Justiça), no. 4986/06.3TVLSB.S1, of 21 May 2009, confirming in this regard
the finding of the Lisbon Court of Appeal (Tribunal da Relação de Lisboa) no. 3599/2008-6, of 17 December 2008.
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Supreme Court, the legal basis is grounded in its customary nature as confirmed by various
scholars. 130
Nowadays, this right has been developed into an articulated and detailed framework that can be
qualified as a part of administrative law.
Specifically, Article 61 of Decree-Law no. 248-B/2008 of 31 December 2008, entitled ‘Exclusive sport
rights’ has repeated the same wording of Law no. 5/2007 and currently awards to sports federations
the exclusive rights to organize and exploit sports competitions at regional and national level and
to organize national teams.131
Similarly, the current version of Regulation of Competitions Organized by the Portuguese League of
Professional Football, after several modifications, mentions the ‘spectacle right’ in Articles 60 (16),
64 (14) and also in Article 21(4) of its Annex III on CTT Cup. 132
Finally, numerous Member States have adopted forms of neighbouring/audiovisual rights in favour
of their sports organizers over the economic exploitations of the filming of their events.
Indeed, the focus in these cases does not appear to be the event per se; the provisions which we will
see below are predominantly focused over the need to ensure that the media exploitation of sports
is firmly put in the hands of the organizers. In this sense, the domestic rules appear to be a sort of
national implementations of the EU neighbouring right over audiovisual materials granted ever
since the adoption of EU Directive 1992/100/EC.
In Spain, Royal Decree-Law 5/2015 of 21 April expressly recognizes ‘audiovisual rights’ to sports
clubs (right of arena/derecho de arena), but it also establishes a form of compulsory transfer of these
rights (i.e. commercialisation and revenue sharing) to the competition organisers (i.e. La Liga) for the
exploitation of these rights jointly. This model is called the ‘joint marketing model’.133
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See, e.g., Oliveira Ascensão José (2008), Direito Civil – Direito de autor e direitos conexos, Coimbra, p. 590. Indeed, our
rapporteurs highlight that the ‘spectacle right’ can no longer be described as a right only tacitly granted, since it has
been acknowledged by several legislative and administrative regulations, by judicial as well as regulatory holdings.

131

The report rendered by Mr. Victor Castro Rosa and Mr. José Meirim highlights also in relation to Decree-Law no. 248B/2008 of 31 December 2008 that Article 61(2) delegates in subsequent acts of legislation the definition of name,
image and activities protection, as well as the applicable administrative penalties.

132

The report rendered by Mr. Victor Castro Rosa and Mr. José Meirim highlights inter alia in relation to Regulation of
Competitions Organized by the Portuguese League of Professional Football:
-

Article 87 on ‘Commercial exploitation’, which states that the National League is required to cooperate with the
football clubs in the fight against the undue use of their image and that of the players in multimedia;

-

Article 88 on ‘rights’ ownership in Chapter XI, headed ‘Television and Radio Broadcasting’ awards the League
detailed prerogatives in relation to:
a)

133

setting up the number of games to be broadcast;

b)

setting up the broadcasting timetables;

c)

setting up the number of games to be granted to each Club regarding the previous sports season;

d)

authorizing television broadcasting; e) setting up the broadcasting fees;

-

Article 88 no. 2 provides that clubs are individually holders of the rights of transmission of games and summaries.
The Executive Committee of the League can however establish provisions regarding the broadcasting of games;

-

Article 74(2) provides that the League has an exclusive right on the competitions’ footage where these are
organized by the League itself. ‘Home’ clubs must allow visiting clubs to collect footage, but they are not allowed
to spread it to any third parties.

Report rendered by Ms. Raquel Xalabarder Plantada, Professor of Intellectual Property, Director of the Law and
Political Science Department at Open University of Catalonia (Universitat Oberta de Catalunya), on 15 November 2020.
Specifically, Article 2 of Royal Decree-Law 5/2015 establishes that:
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Therefore, the Spanish Football League (La Liga) is recognized as the producer of the audio-visual
recording of the football matches of the National First and Second Division League Championship
by Royal Decree-law 5/2015. On this basis, La Liga commercialises the audio-visual rights for the
transmission and re-transmission by broadcasters and operators of the football competitions held
in the frame of the National First and Second Divisions. The role of producer recognised to La Liga
by the Royal Decree coincides with the role of producer defined in Article 120(2) of the IP Law in
Spain which says the following: ‘The producer of an audio-visual recording is the natural or legal
person which has the initiative and assumes the responsibility of such recording’.134 On the basis of
Article 7.1.d) of the Royal Decree-law 5/2015, La Liga establishes the pattern for the production and
the making of the audio-visual recording of the football competitions it organises. In conformity
with this provision, La Liga has developed the 'Television Broadcasting Regulations' in order to
create the pattern for the match production.135
More recently, Royal Decree-law 15/2020 established the Spain Global Sports Foundation
(‘Fundación España Deporte Global, F.S.P.’) and allowed sports clubs to commission it the voluntary

-

the ownership of the audiovisual rights included in the scope of application of this law corresponds to the clubs
or entities participating in the corresponding official professional football competition;

-

the participation in an official professional football competition will necessarily entail the transfer by the clubs
to the organising body of the competition of their audiovisual rights for their commercial exploitation.

This article also lists the relevant organising bodies:
-

The National Professional Football League (la Liga), with respect to the National First and Second Division League
Championship;

-

The Royal Spanish Football Federation, regarding the H.M. King's Cup (Copa de S.M el Rey) and the Spanish Super
Cup (Supercopa).

Nevertheless, Royal Decree-Law 5/2015 recognizes the exploitation of the following rights to the club or entity in
whose facilities a sports event of the competitions is disputed:
-

The deferred broadcasting of the match (from the end of the sports day) exclusively through a distribution
channel controlled by the club or entity and dedicated only to its sporting activity;

-

The live broadcast, within the facilities where the sporting event is taking place, of the audiovisual television
signal corresponding to that event.

Finally, audiovisual rights not covered by this royal decree may be exploited and commercialised individually by the
clubs (or sports entities), either directly or through third parties.
134

See Judgement, Court of Appeal of Eastern Denmark, 1 July 2020, Case BS-44200/2019-OLR (Division 10), Puerto 80
Projects SLU v. RettighedsAlliancen, acting on behalf of La Liga Nacional de Futbol Profesional: ‘According to Section
1, cf. in particular Sub-section 2 (a), in Spanish Royal Decree Law 5/2015 of 30 April 2015, relating to the rights to
commercialisation of the rights to use the audio-visual content in football competitions corresponding to the
championship in the First and Second Divisions of the National League, and the other evidence presented, the Appeal Court
concludes that La Liga Nacional de Futbol Profesional is the organising entity that is responsible for the joint production
and distribution of audio-visual transmissions of football matches in the Spanish First and Second Divisions and the joint
marketing of the the audio-visual rights for these throughout the world, including Denmark. With reference to La Liga
Nacional de Futbol Profesional’s Transmission Manual and the other evidence presented before the court, the Appeal Court
finds that with the recordings La Liga Nacional de Futbol Profesional allows to be made of matches by its own employees
or collaborative partners, such free and creative choices are being exercised, and through this, the creator’s own intellectual
creation, that the recordings are protected by copyright, cf. Section 1, sub-section 1 of the Danish Copyright Act, cf. Article
2(a) in Directive 2001/29/EC (the Infosoc Directive) as interpreted by the Court of Justice of the European Union in, for
example, case C-683/17, Cofemel. As the producer and as the rights holder of transmissions of such football matches, La
Liga Nacional de Futbol Profesional is protected against the making available of copyright-protected recordings in
accordance with Section 2, sub-section 1, cf. sub-section 3, cf. sub-section 4, number 1 and Section 67 of the Danish
Copyright Act’.

135

Statement rendered by Ms. Laura Vilches, EU Affairs Advisor Spanish Football League (LaLiga), and Mr. Juan Rotger,
Global Content Protection Manager (LaLiga), interviewed on 30 October 2020.
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management and commercialisation of ‘audiovisual rights’ in sports federations and competitions
other than football (clubs may choose to manage these rights themselves).136
In Italy, Law 19 July 2007 no. 106 and its implementing Legislative Decree 9 January 2008 no. 9/2008
regulate the media exploitation of the sporting event in the contest of audiovisual sports. Decree
no. 9/2008 amended the Italian Copyright Act, 137 by providing, in a convoluted way, that the
neighbouring right protection over audiovisual materials shall also apply to those sports rights
established by Law no. 2007/106.
In turn, Article 2 of the Legislative Decree no. 9/2008 provides that the mentioned audiovisual rights
confer upon the organizers of the event the exclusive right to authorize or prohibit: (i) the first
fixation and reproduction, temporal or permanent, in any manner or form of the event; (ii) the
communication to the public of the recordings, fixations, and reproductions, and their making
available to the public on demand of the vent; (iii) the distribution in any form, including sale, of the
original or copies of recordings, fixations, or reproductions of the event; (iv) the rental and lending
of copies of the event; (v) the fixation, elaboration, or reproduction, of the whole or a part, of the
broadcast of the event, for new broadcasts or rebroadcasts of the event; (vi) the use of the images
of the event, for promotional and advertising purposes, as well as for purposes of combining the
images of the event to gambling and bets, and for the operation of such activities; (vii) the storage
of the fixations of the images of the event with the purpose of the constitution of an archive.138
As to the ownership of the audiovisual rights, the Article 3 of Legislative Decree no. 9/2008
establishes that organiser of the competition and the organiser of the event 139 are joint owners of
sports audiovisual rights (par. 1), while, the ownership of the archival right relating to each event of
the competition is recognized exclusively to the organizer of the event itself (par. 2).
Moreover, the organiser of the competition owns the right to exploit the audiovisual filming of
single events of the competition (Article 4, par. 1).
Bulgaria, Greece, and Romania’s have also adopted specific provisions on the ownership of media
rights in favour of sports organisers.140
In Bulgaria, Article 13(3) of the Physical Education and Sports Act states that sports clubs shall enjoy
the television and broadcasting rights upon the sports events they organize pursuant to the rules
established by the federations themselves.
In Greece, 141 pursuant to Article 84(1) of Law no. 2725/1999 (‘Amateur and Professional Sport and
Other Provisions’), every sports club or professional sports entity shall enjoy the right to authorize a)
the recording and the reproduction of the sports events or their snapshots, as the case may be, by
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Report rendered by Ms. Raquel Xalabarder Plantada, Professor of Intellectual Property, Director of the Law and
Political Science Department at Open University of Catalonia (Universitat Oberta de Catalunya), on 15 November 2020.
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Italian Law 22 April 1941, no. 633.

138

See Article 2, lett o) of the Legislative Decree no. 9/2008.

139

The organizer of event is the sports club that undertakes the responsibility of the organization of the event played in
the sports facility under its control (Article 2, lett. c)); the competition organizer is the entity to which is entrusted the
organization of the competition by the sports federation recognized by the Italian National Olympic Committee,
competent for the respective sports discipline (Article 2, lett. e)).
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See T.M.C. Asser Instituut / Asser International Sports Law Centre, Institute for Information Law – University of
Amsterdam (2014) Study on sports organisers’ rights in the European Union, Final Report, February 2014, p. 41. Available
at: https://www.asser.nl/sportslaw/research/past-research-projects/sports-organisers-rights-in-the-eu/.
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Report rendered by Ms. Galateia Kapellakou, Research Associate at Center for Security Studies (KEMEA), Athens, on 5
November 2020.
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any means and for any material institution; (b) the radio or television broadcasting or retransmission,
by any technical means, regarding the tournaments, competitions, matches hosted by said club or
entity; (c) the placing on the market of the reproduction material in case 'by transfer of ownership,
by lease or by public borrowing.
The legal nature of the right is sui generis right, amounting to a property-based exclusivity, absolute,
not time-barred, waivable and transferable.
The sports federations own the same rights on the events of the respective national teams and the
matches of the Greek Cup Competition. Clubs can entitle such rights to federations or leagues.
In Romania, according to Article 45 of the Sport Law, sports organization (sports associations, clubs
and leagues) hold the exclusive rights over images of their sportsmen when they participate in
competitions, and any other forms of use, like advertising. They also own radio and television
broadcasting rights on competitions they organize.
Finally, in Poland, in the absence of a legal basis enabling the league or federation to sell media
rights to the broadcaster, the former, as an organizer of the competition, trades audiovisual rights
on the basis of an agreement entered with the broadcaster companies.142

2.8. The applicability of Article 17 of the Copyright Directive to
online piracy of sports events
Some remarks shall be devoted to the role played by Article 17 of the Copyright Directive in the
context of the protection of sports events and their audiovisual exploitation.
Pursuant to Article 17, online content sharing service providers perform an act of communication
when they give public access to copyrighted material or other protected subject matter. Said
hosting providers shall therefore either enter into a license with the relevant right holder, or make
their efforts to ensure the unavailability of said materials or works or, finally, act expeditiously to
remove them.
Article 17 also sets forth conditions and criteria which shape the boundaries of the obligation of
content sharing platforms operators.
Once applied to the arena of online modern forms of piracy of sports events, this provision appears
to be of limited relevance. There appear to be, essentially, four different scenarios in which content
sharing platforms may be used:
(a) These hosting platforms can be used to communicate to the public short videos taken
directly within sports venues by spectators, in breach of those set of obligations ordinarily
attached to admission tickets. In such a case, it is not possible to locate any IPR owned or
held by sports organizers or their licensees infringed by such behaviour.
(b) In only very limited cases are these platforms used to communicate or render available short
footages reproduced by filming live broadcast signals received by TV sets. The quality of
these videos is deemed to be so low, that the ensuing damage is or would be negligible.
(c) Of a limited amount is also the damage caused by amateurs of past events; more than 90%
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Report rendered by Messrs Małgorzata Borkowska, Michał Siara and Mateusz Karolak of EKSTRAKLASA LIVE PARK Sp.
z o.o., on 17 November 2020.
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of the economic value of sports events resides in their live enjoyment. 143
(d) Whenever large content sharing platforms offer streaming services, these are rarely if at all
used by pirates, and in all cases rightsholders are ordinarily in a position to remove
effectively the unauthorised streaming, with the cooperation of the platform. 144
As illustrated under par. 1.2 above, the tools predominantly used by pirates are IPTVs hosted by
streaming servers which do not correspond to those platforms contemplated by Article 17; the
latter, also by virtue of this new provision, offer, to various extents, a form of cooperation to sports
organizers and their licensees; the former, by contrast, only rarely offers a proactive form of
cooperation to rightsholders.

2.9. Legal gaps, limits, pro and cons, degree of legal protection of
stakeholders
Table 1: National substantive law: limits of legal protection of stakeholders
Entitlement

Property rights
(House Rights)

Exploitation rights
granted over the
event

IPRs (Copyright
and Neighbouring
Rights)

Member States

All
analyzed
Member States

France
Portugal

and

Harmonized
across EU

Object

Content

Limits

The venue, the
facilities

The power to control the
access to stadiums and the
related equipment and to
set the rules and condition
of access attached to
admission tickets.

House rights may
be claimed solely
against
the
holder of an
admission ticket
and offer no
adequate
protection in the
case of piracy.

The
event

Granted in favour of clubs
or leagues, over events,
tournaments,
competitions, on the basis
of sports codes, special
laws or acts specifically
drafted for the sports
sector.

The right
is
provided by a
very
limited
number
of
Member States, it
has an uncertain
legal basis and
content.

A. In the case of
copyright
protection, the
creative filming
of a live sports
event;

A. In the case of copyright
protection, the right to
reproduce the fixation and
its
subsequent
communication to the
public;

B. In the case of
neighbouring
right granted
to audiovisual

B. In the case of
audiovisual
producers,
only
a
right
of
reproduction,
coupled

No right over the
control of the
communication
to the public is
granted to this
specific category
of right-owners
by
the
EU
legislation. Such a
right seems to be
of a growing

sports

143

See, inter alia, the interview of Mark Lichtenhein, Chairman of the Sports Rights Owners Coalition (SROC) available at
https://www.sportbusiness.com/2019/04/the-new-eu-copyright-directive-has-left-everyone-dissatisfied/.

144

Oral statement rendered by Mathieu Moreuil, interviewed on 16 October 2020.
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producers, the
first fixation of
the film;
C. In the case of
neighbouring
right granted
to
broadcasters,
the broadcast
of the (filming
of) the sports
event.

Domestic ‘Media’
Rights

Granted, albeit
in various forms
and
with
varying
content, by a
vast majority of
EU
Member
States.

The
exploitation,
by any media,
of
the
controlled
sports event.

with a distribution, lending
and renting rights and a
making available right. No
communication to the
public in broad terms;
C. In the case of
broadcasters, the right of
reproduction, distribution
right of re-transmission,
right of making available,
with no communication to
the public.

Right
of
the
leagues/federations/single
clubs to control (i) the
filming of the event and (ii)
the granting of the
transmission right to a
broadcasting
entity
selected
through
a
competition.

importance, since
a larger number
of
sports
organizers
of
(major)
event
tend
to
undertake
the
burden of the
filming of the
event, with a view
to license it from
country
to
country to their
licensees.
Uncertain nature
and granted only
at national levels.
The
entity
granted by the
relevant
right
may vary, since it
may be granted
to the single club
or
to
the
federation
to
which the club is
a member of.

The legal analysis offered in the preceding paragraphs enables us to address the question raised by
the JURI committee whether the sports event’s broadcasters and sports organizers deserve a wider
legal protection at European level or not.
The first possible solution would be that of providing for a new neighbouring right over sports
events per se; a solution already envisaged, on a domestic level, in the paramount decision rendered
by the Court of Justice of the European Union in the Karen Murphy case, in light of the unique
character of sports events, and the social and economic value attached to them.
It must however be noted that this new form of intellectual property would not fix an existing
loophole: it would be in addition to those already enforceable against online piracy: both copyright
exclusive rights and (at least some) neighbouring rights offer legal protection against the
unauthorised illicit streaming of live sports events.
Such a new right may in turn be useful whenever live coverage is directly taken from within the
venue of the event by the spectator and is uploaded by him on the Internet. This is however quite
rare. When it comes to short footages taken from within the stadium by fans, that appears to be of
little economic relevance and that may not necessarily be opposed by sports organizers in their
attempt to enhance the atmosphere and attractiveness of the event.
However, and most importantly, when investigating the rationale of this new neighbouring right,
this does not appear to be that of filling a gap in the legal protection of professional sports event
organizers, as one would expect.
Rather, such an ad hoc right has been envisaged to allow sports events organizers to benefit from a
harmonised copyright protection throughout the EU and to be able to lodge cases themselves
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against pirate entities in all the Member States. Such a right would also allow sports events organiser
to seek injunctions to block websites or streaming servers in all Member States without having to
rely on their licensed broadcasters as it is the case now. 145
In light of the above and of the multijurisdictional character of online piracy, the adoption, at the EU
level, of an ad hoc provision of law granting to sports organizers an independent standing to sue,
affording them access to swift remedies to online piracy scenarios appears to be rather
opportune.146
This however does not seem to be the only appropriate measure to be adopted.
As highlighted above, the neighbouring right protection offered by EU law to audiovisual producers
and broadcasters does not appear to be ‘fit for the purpose of’ fighting online piracy; neither one of
these two entities are indeed provided with a full communication to the public right.
In respect of the introduction of a right of communication to the public to be granted to the
producers of first fixations of audiovisual works (such as the sports events organizers undertaking
the effort of filming their events to license the digital live feed to their broadcasting licensees), it is
interesting to note that various similar domestic laws and regulations are in place (as seen under
par. 2.7). This aspect leads us to believe that there should not be any alteration in the costs of licenses
granted on a domestic level; on the other side, such an EU-harmonised neighbouring right should
render it easier to undertake those multijurisdictional judicial activities necessary to tackle online
piracy.
By the same token, the ‘expansion’ of the broadcasters’ neighbouring right with the introduction of
a full communication right, while certainly ‘counterbalancing’ the abovementioned strengthening
of the sports organizers’ rights, would also extend the possibility to fight online piracy on a supranational basis.
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See, inter alia, the interview of Mark Lichtenhein, Chairman of the Sports Rights Owners Coalition available at
https://www.sportbusiness.com/2019/04/the-new-eu-copyright-directive-has-left-everyone-dissatisfied/.
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Suffice it to say that the contemplated neighbouring right over sports event would constitute an economic right: as
such, it can be transferred, licensed or waived by the sports organizers; if and once such a transfer, license or waiver
are contractually provided in favour of the respective licensee, the sports organizers would again be deprived of any
legal tool to autonomously take initiatives against pirates. Indeed, instances of lack of coordination which have
impaired the ability to promptly request the removal of pirate d content have been taken into account by the Italian
Legislator in Law 30/12/2018 no. 145, Article 1. Sec. 651, providing for a specific amendment to Article 18 of Legislative
Decree 9/2008, in order to provide licensees of ‘Lega Serie A’, the Italian soccer major league with an independent
standing to sue.
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Policy options for EU common action on harmonization of rights in sports events
Table 2: Policy Options for EU action on rights in sports events
Effectiveness
and efficiency

Feasibility

Economic
costs

Economic
benefits

Option 0: status quo

Low

-

High

Low

Option 1: Adoption of an ad hoc EU
neighbouring right in favour of sports events
organizers over sports event

Low

Medium

Low

Low

Option 2: adoption of a communication right in
favour of both audiovisual producers and
broadcasters of sports events, coupled with the
adoption of a ‘Standing to Sue’ in favour of
sports organizers

High

High

Low

High
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3. Online enforcement of rights in sports events
Key Findings
•

Since 2004, the EU has put in place a harmonized framework for IPRs enforcement by means of the
so called ‘Enforcement Directive’.

•

However, this legal regime needs to be updated in order to tackle technologically advanced forms
of online piracy currently adopted in the field of sports events. Indeed, a number of gaps can be
identified.

•

Among those that can be defined as ‘technical’ problems, it should be given particular
consideration to the need to adopt an enforcement system which enables an immediate response
(‘blocking orders’). In particular, orders need to be adopted before - or immediately after – the
beginning of a sports event. Such an updated regime shall also be able to tackle the problem of
the ‘volatility of online pirated streams’, by enabling the adoption of dynamic blocking orders: in
order not to be tracked, indeed, pirates constantly change their ‘location’ on the Internet, thus
rendering it necessary to start anew judicial proceedings.

•

Among the legal barriers, importance should be given to the following aspects: (i) the Enforcement
Directive has not been implemented (or fully implemented) in certain EU Member States, such as
Germany and Poland; (ii) only a limited number of EU Member States enable the adoption of live
or dynamic blocking orders, while a majority of the others do not acknowledge these particularly
useful measures; (iii) some Member States have adopted out-of-court systems, whether in the form
of code of conducts, such as those in place in Denmark and Portugal, or in the form of
administrative fast-track proceedings, such as in the case of Greece and Italy.

•

The overall outcome is that the EU enforcement system is far from being fully harmonized, to the
detriment of a fast and efficient ‘cross-border’ fight against online piracy. It should be therefore
carefully examined the possibility to adopt an ad hoc EU Regulation which, while leaving
unchanged the general enforcement regime envisaged by the Enforcement Directive, can put in
place a specific legal instrument to aggressively tackle online piracy (a sort of ‘EU Antipiracy Act’).

•

The adoption of a new provision of law granting to sports event organizers (as well as to any other
producer of so called ‘premium’ content) the right, under certain strict conditions, to directly
remove their own content from any streaming server used by pirates. A provision that would
represent an extremely powerful tool to fight against this form of piracy (but also of various other
forms of piracy in the videogames, cinematographic and phonographic industries, where the
exploitation of the so-called ‘premium’ content is of primary importance).

•

A harmonized system of fast, dynamic blocking orders, coupled with the above illustrated
innovative tool, would fulfil the goal of updating the EU enforcement system to adequately fight
online piracy of sports events.

3.1. The crucial role played by IPRs’ enforcement to effectively
tackle online piracy
The analysis offered under Chapter 2 above has highlighted the presence, both on an EU and on a
domestic level, of various rights which grant to sports events organizers the ability to control the
commercial exploitation of their sports events.
Of particular relevance in tackling online piracy, are however, and as said, IPRs, in the forms of both
copyrights and neighbouring rights protecting the communication to the public of live events. As
pointed out by the European Commission: ‘Broadcasting organizations and their trade associations
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reported mainly streaming and linking websites which make available allegedly pirated audiovisual
content (i.e. films, TV programs and sport events). A particular concern for this industry is the illegal
streaming of live sport events. This constitutes a particular challenge for the enforcement authorities
as such illegal streaming sites should be blocked at the time of the sport event (emphasis added)’.147
It may be useful to briefly recall here what we have already illustrated under Paragraph 1.3 above
when illustrating the technology adopted by illicit networks. The two keywords in the landscape of
online piracy of sports events (and not only of sports events) are ‘streaming’ and ‘IPTVs’.
In simplified words, it can be said that ‘streaming’ is a transmission technique which closely
resemble traditional terrestrial or satellite transmission: the content can be enjoyed by a user
without it being downloaded and/or copied on a device.
IPTVs - Internet Protocol Televisions - are, here again in very simplified terms, the
telecommunication tangible and intangible means, formed of both hardware and software, with
which sports pirates transmit via the Internet to their subscribers the transmission feed, originated
by a licensed broadcaster, illicitly captured and diverted by the pirate towards the streaming server.
Just like a website, an IPTV is identified by a certain domain name, the existence of which is
promoted by the pirate via social media groups minutes before the live event begins, to disappear
soon thereafter. 148
Fast, sharp and efficient enforcement measures, we shall say, are thus of the essence to tackle
online piracy of sports events.
The EU IPRs enforcement ecosystem is based on three different EU Directives, all of which have been
adopted during the first five years of the 2000s, in a time in which the technological instruments
currently employed by pirates did not exist:
1) The first and most relevant instrument is Directive 2004/48/EC of the European Parliament
and of the Council of 29 April 2004 on the enforcement of intellectual property rights. It is
the common framework for the European Union Intellectual Property Rights enforcement
system (hereinafter, the ‘Enforcement Directive’).
2) The Enforcement Directive makes an explicit reference to a previously adopted Directive,
which sets forth the copyrights’ economic rights and limitations in the Internet landscape:
the InfoSoc Directive.
3) While the InfoSoc Directive empowers authors and their rightsholders with certain
economic rights (as limited by certain exceptions and limitations), another EU Directive
sets forth those rules according to which exclusions and limitations to liabilities are
granted to ‘internet intermediaries’, which play a crucial role in the functioning of the
Internet system: Directive 2000/31/EC of the European Parliament and of the Council of 8
June 2000 on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (hereinafter, the ‘E-Commerce Directive’).
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European Commission (2018), Commission Staff Working Document, Counterfeit and Piracy Watch List, Brussels,
7.12.2018, SWD (2018) 492 final, p.7.

148

EUIPO – EUROPOL (2020), IP Crime and its link to other serious crimes, Focus on Poly-Criminality, p. 70, note that: ‘The
skilled criminals used the most sophisticated and efficient software to commit the fraud. Several retransmission stations
were set up with special servers to disable the encryption of the original programmes and generate the illegal IPTV signal in
violation of intellectual property law’.
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As it will be seen below, the interplay among the rules provided by the Enforcement Directive, the
InfoSoc Directive and the E-Commerce Directive, and the interpretation offered by the Court of
Justice of the European Union, forms the EU IPRs enforcement system.

3.1.1. Directive 2004/48/EC
The Enforcement Directive is at the center stage of the EU IPRs enforcement system.
It is important to note that the need to approximate the EU Member States’ legislations in the
domain of IPRs enforcement emerged as a pillar in the process of construction of the internal market,
leaving other matters of judicial cooperation and harmonization to different legal instruments. 149
Indeed, the main scope of the Directive is to approximate the existing disparities set by national
legislations that proved to be prejudicial to the free movement of goods and to an effective
protection of IPRs. 150
In this context, the EU legislation recognizes the existence of a strong relation between intellectual
property substantive law and the enforcement ecosystem, being the latter directly affecting the
efficacy of the former. 151 An element of crucial importance when online piracy of sports events is to
be effectively fought.
Indeed, specific attention must be devoted to the injunctive reliefs provided under Article 9 and
Article 11 of the Enforcement Directive.
Article 9 provides for provisional and precautionary measures that must be accorded by Member
States in the form of interlocutory injunctions intended to prevent imminent infringement, or to
provisionally forbid the continuation of the alleged infringements.
Along with these provisionary measures, Member States shall also, according to Article 11, ensure
that, where an infringement of an IPR is found: ‘the judicial authorities may issue against the
infringer an injunction aimed at prohibiting the continuation of the infringement’.
Both Articles 9 and 11 recognize the possibility for the rightsholder to apply for an injunction against
an intermediary whose services are being used by a third party to infringe an IPRs.
Article 9 provides in relevant part as follows:
1. Member States shall ensure that the judicial authorities may, at the request of the applicant:
(a) issue against the alleged infringer an interlocutory injunction intended to prevent any imminent
infringement of an intellectual property right, or to forbid, on a provisional basis and subject, where
appropriate, to a recurring penalty payment where provided for by national law, the continuation of the
alleged infringements of that right, or to make such continuation subject to the lodging of guarantees
intended to ensure the compensation of the rightsholder; an interlocutory injunction may also be issued,
under the same conditions, against an intermediary whose services are being used by a third party to
infringe an intellectual property right; injunctions against intermediaries whose services are used by a
third party to infringe a copyright or a related right are covered by Directive 2001/29/EC (…).
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Recitals 10 and 11, Directive 2004/48/EC.

150

Recitals 7 and 8, Directive 2004/48/EC.

151

Recital 9, Directive 2004/48/EC.
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Article 11 recites:
Member States shall ensure that, where a judicial decision is taken finding an infringement of an intellectual
property right, the judicial authorities may issue against the infringer an injunction aimed at prohibiting the
continuation of the infringement. Where provided for by national law, non-compliance with an injunction shall,
where appropriate, be subject to a recurring penalty payment, with a view to ensuring compliance. Member
States shall also ensure that rightsholders are in a position to apply for an injunction against intermediaries
whose services are used by a third party to infringe an intellectual property right, without prejudice to Article 8(3)
of Directive 2001/29/EC.

The Court of Justice of the European Union, with its holding C‑324/09, L’Oréal SA et al. v e-Bay
International AG et al., clarified that injunctions can also have the effect to order the prevention of
further infringements; therefore, Article 11 of the Enforcement Directive allows the adoption of a
broad spectrum of injunctions, the content of which can vary depending on the conditions of the
case (in consideration and in the light of the principle of effectiveness and proportionality).152
More clearly, with specific reference to Article 11, the Court of Justice of the European Union
recognized the legitimacy of injunctive measures imposing not only the removal or termination of
the existing infringing activity (‘take-down’ principle), but also the prevention of future
infringements (‘stay-down’ principle).

3.1.2. Directive 2001/29/EC
As noted above, Articles 9 and 11 of the Enforcement Directive explicitly refer to InfoSoc Directive
as lex specialis in the field of copyright, all the more where an injunction is granted against
intermediaries whose services are used by third parties to infringe a copyright or a related right.
In line with this approach, Article 8, paragraph 3, of the InfoSoc Directive, requests Member States
to ensure that rightsholders are empowered to apply for an injunction against intermediaries:153
1. Member States shall provide appropriate sanctions and remedies in respect of infringements of
the rights and obligations set out in this Directive and shall take all the measures necessary to
ensure that those sanctions and remedies are applied. The sanctions thus provided for shall be
effective, proportionate and dissuasive.
2. Each Member State shall take the measures necessary to ensure that rightsholders whose
interests are affected by an infringing activity carried out on its territory can bring an action for
damages and/or apply for an injunction and, where appropriate, for the seizure of infringing
material as well as of devices, products or components referred to in Article 6(2).
3. Member States shall ensure that rightsholders are in a position to apply for an injunction against
intermediaries whose services are used by a third party to infringe a copyright or related right.

This is due to the recognition of the central role played by intermediaries in the information society,
not only in the dissemination of copyrighted subject matters, but also in the enforcement of rights
attached thereto.
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Court of Justice of the European Union, Judgment of the Court (Grand Chamber), 12 July 2011, in Case C-324/09,
L’Oréal SA et al. v eBay International AG et al.

153

European Commission (2017), Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee, Guidance on certain aspects of Directive 2004/48/EC of the European
Parliament and of the Council on the enforcement of intellectual property rights, {SWD(2017) 431 final} - {SWD(2017) 432
final}, Brussels, COM(2017) 708 final, p. 16: ‘The possibility to issue an injunction against an intermediary on the basis of
Articles 9(1)(a) and 11 of IPRED does not depend on the intermediary's liability for the (alleged) infringement in question.
Consequently, the competent judicial authorities cannot require applicants to demonstrate that the intermediary is liable,
even indirectly, for an (alleged) infringement, as a condition for an injunction to be granted’.
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Indeed, the EU legislation recognizes that intermediaries are often best placed to bring illegal
activities to an end: ‘In the digital environment, in particular, the services of intermediaries may
increasingly be used by third parties for infringing activities. In many cases such intermediaries are
best placed to bring such infringing activities to an end. Therefore, without prejudice to any other
sanctions and remedies available, rightsholders should have the possibility of applying for an
injunction against an intermediary who carries a third party's infringement of a protected work or
other subject-matter in a network. This possibility should be available even where the acts carried
out by the intermediary are exempted under Article 5. The conditions and modalities relating to
such injunctions should be left to the national law of the Member States’.154
However, the implementation of Article 8 has not been uniform across the EU, due to national
judicial specificities, but also to the fact that not all Member States have adopted measures to
comply with Article 8 obligation. 155

3.1.3. Directive 2000/31/EC
If intermediaries play a pivotal role in both the efficient functioning of the world wide web and in
the effective enforcement of IPRs, a central element of the EU legislation is provided by the
mentioned E-Commerce Directive. Among the various provisions forming it, particularly important
is its ‘Section 4: Liability of Intermediaries service providers’, and its Article 14.
Section 4: Liability of intermediary service providers
Article 14 -Hosting
1. Where an information society service is provided that consists of the storage of information provided by a
recipient of the service, Member States shall ensure that the service provider is not liable for the information stored
at the request of a recipient of the service, on condition that:
(a) the provider does not have actual knowledge of illegal activity or information and, as regards claims for
damages, is not aware of facts or circumstances from which the illegal activity or information is apparent; or
(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously to remove or to disable access
to the information.
2. Paragraph 1 shall not apply when the recipient of the service is acting under the authority or the control of the
provider.
3. This Article shall not affect the possibility for a court or administrative authority, in accordance with Member
States' legal systems, of requiring the service provider to terminate or prevent an infringement, nor does it affect
the possibility for Member States of establishing procedures governing the removal or disabling of access to
information.

Notwithstanding the general rule of limitation of liability for intermediary service providers, it is
recognized that such an exemption should not affect the possibility for rightsholders to obtain
injunctions of different kinds, in particular consisting in ‘orders by courts or administrative
authorities requiring the termination or prevention of any infringement, including the removal of
illegal information or the disabling of access to it’.156
The reason why Article 14 enjoys a specific importance is represented by the fact that IPTVs are
hosted by providers called ‘streaming servers service providers’. Id est, intermediaries which, against
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Recital 59, Directive 2001/29/EC.
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As for example, Germany and Poland.
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Recital 45, Directive 2000/31/EC.
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the payment of a sum, allocate a part of the hardware memory of their streaming servers to entities
which intend to stream their content over the Internet: sports pirates, in our case.
The Court of Justice of the European Union has played a pivotal role in the interpretation of Directive
2000/31/EC, especially with reference to: (i) the limits of the safe-harbour rules, and (ii) the possible
content of injunctions against intermediaries (and hosting providers in particular).
In relation to the latter, of particular interest is the recent ruling of the Court of Justice of the
European Union in the case C-18/18 Glawischnig-Piesczek - a defamation case - where it was
recognized the legitimacy of injunctions that not only impose the removal of equivalent content,
but that also have a worldwide effect. 157
In this occasion, the Court of Justice of the European Union clarified that there is no preclusion for
the court of a Member State to order: ‘a host provider to remove information which it stores, the
content of which is equivalent to the content of information which was previously declared to be
unlawful, or to block access to that information, provided that the monitoring of and search for the
information concerned by such an injunction are limited to information conveying a message the
content of which remains essentially unchanged compared with the content which gave rise to the
finding of illegality and containing the elements specified in the injunction, and provided that the
differences in the wording of that equivalent content, compared with the wording characterizing
the information which was previously declared to be illegal, are not such as to require the host
provider to carry out an independent assessment of that content’.
In conclusion, the relevant case law grants full legitimacy to those enforcement measures that have
the effect to prevent further infringements 158 and which are aimed at removing identical, or similar
and equivalent subject matter, on a worldwide level. 159
With reference to the boundaries of the mentioned safe harbour, it must be recalled that Article 14
of the E-Commerce Directive rules that where an ISP stores information provided by third parties,
the first cannot be held liable for the information stored, if: (i) it has no actual knowledge of illegal
activity, and (ii) upon obtaining such knowledge or awareness, it acts expeditiously to remove or to
disable access to the illegal content.
With its holdings in the case Google France 160 and L’Oreal, 161 the Court of Justice of the European
Union introduced a fundamental distinction between ‘active’ and ‘passive’ ISPs, the former being
hosting providers which, due to their active role in the organization and rendering of the hosted
information, do not enjoy the safe harbour rule provided under Article 14 and are, thus, fully liable
for storing illicit information uploaded by its end users.
In L’Oreal, the Court explained:
112. (…), the Court has already stated that, in order for an internet service provider to fall within the
scope of Article 14 of Directive 2000/31, it is essential that the provider be an intermediary provider
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Court of Justice of the European Union, Judgment of the Court (Third Chamber), 3 October 2019, in Case C‑18/18,Eva
Glawischnig-Piesczek v Facebook Ireland Limited.
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Court of Justice of the European Union, Judgment of the Court (Grand Chamber), 12 July 2011, in Case C-324/09,
L’Oréal SA et al. v eBay International AG et al.
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Court of Justice of the European Union, Judgment of the Court (Third Chamber), 3 October 2019, in Case C‑18/18,Eva
Glawischnig-Piesczek v Facebook Ireland Limited.
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Court of Justice of the European Union, Judgment of the Court (Grand Chamber), 23 March 2010, in joined Cases C236/08 to C-238/08, Google France SARL et al. v Louis Vuitton Malletier SA et al.

161

Court of Justice of the European Union, Judgment of the Court (Grand Chamber), 12 July 2011, in Case C-324/09,
L’Oréal SA et al. v eBay International AG et al.
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within the meaning intended by the legislature in the context of Section 4 of Chapter II of that
directive (see Google France and Google, paragraph 112).
113. That is not the case where the service provider, instead of confining itself to providing that
service neutrally by a merely technical and automatic processing of the data provided by its
customers, plays an active role of such a kind as to give it knowledge of, or control over, those data
(Google France and Google, paragraphs 114 and 120).
114. It is clear from the documents before the Court and from the description at paragraphs 28 to 31
of this judgment that eBay processes the data entered by its customer-sellers. The sales in which the
offers may result take place in accordance with terms set by eBay. In some cases, eBay also provides
assistance intended to optimize or promote certain offers for sale.
115. As the United Kingdom Government has rightly observed, the mere fact that the operator of an
online marketplace stores offers for sale on its server, sets the terms of its service, is remunerated for
that service and provides general information to its customers cannot have the effect of denying it
the exemptions from liability provided for by Directive 2000/31 (see, by analogy, Google France and
Google, paragraph 116).
116. Where, by contrast, the operator has provided assistance which entails, in particular,
optimizing the presentation of the offers for sale in question or promoting those offers, it must be
considered not to have taken a neutral position between the customer-seller concerned and
potential buyers but to have played an active role of such a kind as to give it knowledge of, or
control over, the data relating to those offers for sale. It cannot then rely, in the case of those data,
on the exemption from liability referred to in Article 14(1) of Directive 2000/31.

It remains however unsettled what is an ‘expeditious removal’ under Article 14 and how it can be
applied in the context of live broadcasts where an immediate reaction is of utmost importance.

3.2. Blocking Orders
3.2.1. Definition and Effects
As previously said, the Court of Justice of the European Union case law acknowledges a variety of
different injunctions, both in content and effect.
However, in the field of online infringement and related digital enforcement, particular relevance
should be given to the so-called ‘blocking orders’, id est, injunctions or administrative orders that
have the effect to block or disable the access of users to infringing websites and services.
The blocking order can be issued having as object either the URL, the DNS or the IP address of the
infringing website and service, with sensible differences.
Broadly
speaking,
the
Uniform
Resource
Locator
(URL)
blocking
(i.e.
https://www.europarl.europa.eu/portal/en) limits the access to a specific webpage as identified
through its specific link. The rest of the webpage remains available and in case the illegal content is
moved to a different page, the blocking order can be easily circumvented.
The Domain Name System (DNS) blocking (i.e. europarl.europa.eu) inhibits the access to the entire
website, as identified by a specific domain name. However, if the infringer changes or alters the
domain name, the order can be circumvented. This is the case of the so called ‘alias’ websites: sites
which are copies of the already blocked websites, to which traffic is directed from the (blocked)
original website.
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Finally, Internet Protocol (IP) address blocking (i.e. 136.173.69.97) impacts on the source of the
service even in case it is not directly accessible or referable to a website, as it is the case with illegal
IPTV, for example. 162
These are the most common technical solutions of site blocking that may coexist not only at the level
of Member States, but also within the same domestic jurisdictions of a specific Member States.
Indeed, the Court of Justice of the European Union, in the case C-314/12 UPC Telekabel 163 affirmed
that it can also be left to the subject in charge of the implementation of the order to decide how to
technically implement it.

3.2.2. The limits of blocking orders
With specific reference to the subject matter of this research, the major limit to the effectiveness of
a protection granted by means of injunctive relief is that it necessarily occurs post factum. The
intrinsic nature of highly perishable content determines that the economic value of sports events is
usually exhausted immediately after the live coverage, as said above.
Indeed, it cannot be doubted that enforcement based on mere recovery of the damage incurred (if
ever possible) is not efficient, nor satisfactory, failing to adequately address the problem both in its
technological nature and in its economic value.
Given the large number of infringing websites, the difficulties in tracking and identifying operators,
the costs determined by litigation and in particular the ease in technically circumventing blocking
orders, it is evident that enforcement is limited in its impact.
For this reason, it is particularly important to assess the availability and efficacy of instruments that
have the effect to block the infringement the soonest, as well as to prevent future infringements.
This is the case of ‘dynamic injunctions’ and ‘live blocking orders’.

3.3. Dynamic injunctions and live blocking orders
3.3.1. Definition and Effects
According to the European Commission: ‘Dynamic injunctions are (…) injunctions which can be
issued for instance in cases in which materially the same website becomes available immediately
after issuing the injunction with a different IP address or URL and which is drafted in a way that
allows to also cover the new IP address or URL without the need for a new judicial procedure to
obtain a new injunction’. 164
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For the technical details of the different blocking measures, see: Internet Society (2017), Perspectives on Internet
Content Blocking: An Overview.
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Court of Justice of the European Union, Judgment of the Court (Fourth Chamber), 27 March 2014, in Case C‑314/12,
UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH, Wega Filmproduktionsgesellschaft mbH.

164

European Commission (2017), Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee, Guidance on certain aspects of Directive 2004/48/EC of the European
Parliament and of the Council on the enforcement of intellectual property rights, {SWD(2017) 431 final} - {SWD(2017) 432
final}, Brussels, COM(2017) 708 final.
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‘Live’ blocking orders, on the contrary, are orders which must be executed for the sole time of the
live streaming of the event, so that the infringing website may become accessible again after the
end of the match. 165
The first time a live blocking injunction has been issued was in the case generally known as ‘FAPL1’,
decided on the 13th March 2017, by the High Court of Justice of the United Kingdom. 166
The judgement gives act of the fact that illegal streaming of live Premier League footage is a growing
problem, that apps, hardware and media players are more and more common in the consumption
of piracy and therefore traditional blocking orders targeting DNS are becoming inadequate to
address the majority of infringements, since the used devices can connect directly to streaming
servers via their IP addresses.
Therefore: ‘the streaming server is the crucial link in the chain by which an authorized copy of
footage of a Premier League match is transmitted to the consumer’.167
In addition, the claimant was able to prove that the targeted server had the predominant purpose
to enable or facilitate illegal streaming and it was not used for other substantial and legitimate use,
reducing the risk of over-blocking.168
The court therefore issued a ‘live’ blocking order, having the effect to operate at the times when the
Premier League match footage was broadcasted live. What is more, the list of the target server was
ordered to be ‘re-set’ on a weekly basis during the sports season for the purpose to update it with
new servers identified by FAPL and to ensure: ‘that old servers are not blocked after the end of a
week unless they continue to be observed as sources of infringing footage’.169
The patent proportionality and consideration of counter-interests at stake, together with the
effectiveness of the adopted measure made the order particularly welcomed by the industry and
other European courts that started to adopt similar provisions in the limits of the different
jurisdictions and national rules.

3.3.2. National case law
Questionnaires have been submitted to national experts in order to map the state of the art in the
different jurisdictions regarding dynamic and ‘live’ blocking orders. 170
The peculiarities of the UK judicial system made it possible to adopt specific measures such as ‘live’
blocking orders that are less prejudicial to third parties rights than a complete and permanent block
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EUIPO (2019) Illegal IPTV in the European Union. Economic, Legal and Technical analysis Report, p. 66; European
Commission (2017), Communication from the Commission to the European Parliament, the Council and the European
Economic and Social Committee, Guidance on certain aspects of Directive 2004/48/EC of the European Parliament and of
the Council on the enforcement of intellectual property rights, {SWD(2017) 431 final} - {SWD(2017) 432 final}, Brussels,
COM(2017) 708 final, pp.20 and ss.
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The High Court of Justice Chancery Division, The Football Association Premier League Limited and British
Telecommunications Plc (2) EE Limited Et Al., Case No: HcHc-2017-000458, 13 March 2017.
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The High Court of Justice Chancery Division, The Football Association Premier League Limited and British
Telecommunications Plc (2) EE Limited Et Al., Case No: Hc-2017-000458, 13 March 2017, Paragraph 18.
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The High Court of Justice Chancery Division, The Football Association Premier League Limited and British
Telecommunications Plc (2) EE Limited Et Al., Case No: Hc-2017-000458, 13 March 2017, Paragraph 21.
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EUIPO (2019), Illegal IPTV in the European Union Economic, Legal and Technical analysis Report, p. 76, lists the case law
regarding the use of dynamic injunctions.
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and more respectful of the proportionality principle as codified by the Court of Justice of the
European Union case law.
On the contrary, dynamic injunctions are more widely adopted across the EU territory, but not
harmonized in terms of technical implementation: only a limited number of them focus on the
blocking of the entire IP address rather than the mere DNS. As in the case of ‘live’ blocking orders,
dynamic injunctions may have an application also beyond the sports domain, whenever the socalled premium content is pirated.
Remarkable examples of dynamic injunctions are to be found in different Member States.
In Belgium, the instrument at stake has been firstly used in the decision rendered in the cases
2012/FR/303, 2012/PGA/3549, 2012/KC21/262 in Anvers, 14 February 2013 The Belgian Court of
Cassation (Hof van Cassatie), 22 October 2013, P.13.0550.N. In these rulings, the court required that,
since the target of the blocking injunction was the service ‘The Pirate Bay’, the Belgian Computer
Crime Unit of the Police was to set up a list of all domain names related to the website that made it
somehow possible to access the mentioned streaming service, in any form.
In Denmark, dynamic injunctions have been granted in different occasions. Local Courts have been
issuing the order to inhibit (also via DNS block) customers from accessing those internet services
which the websites listed in the decisions gave access to, as well as any other website which may
have given access to it. 171
In France, the Paris Tribunal of First Instance in the case no. 18/03028 issued a blocking injunction
against internet access providers and search engines. The Court did not use the term ‘dynamic’ to
define the nature, nor the effect of its injunction, but requested intermediary to reach the objective
to inhibit users’ access to targeted infringing website by other means. Indeed, search engines were
found to help users in being redirected automatically to the website with the same illegal content
also using a different domain name.172
In Ireland, web blocking, ‘live’ blocking orders and injunctions in this jurisdiction are all well
established. 173
Starting from the judgment given in Sony Music Entertainment Ireland Ltd & Ors v UPC
Communications Ireland Ltd, no. 2015/338, rendered on 28 July 2016 by the Court of Appeal, until
the latest decision from the Commercial High Court in the case, no. 6450 P/2020, Union Des
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Court Of Frederiksberg ruling, delivered on 15 April 2019, Case BS-5975/2019-FRB, Rettigheds Alliancen acting on
behalf of La Liga Nacional de Futbol Profesional versus Telenor A/S; COURT OF FREDERIKSBERG RULING, delivered on
06 September 2019, Case BS-5975/2019-FRB, Rettigheds Alliancen acting on behalf of La Liga Nacional de Futbol
Profesional versus Telenor A/S and Puerto 80 Projects SLU; Court of Appeal of Eastern Denmark, delivered on 1 July
2020, Case BS-44200/2019-OLR (Division 10), Puerto 80 Projects SLU versus Rettigheds Alliancen, acting on behalf of
La Liga Nacional de Futbol Profesional.
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The French legislator is currently contemplating the adoption of specific legislative measures for the enforcement of
audio-visual sports rights, including dynamic orders against hosting and access ISPs, for the benefits of sports events
organisers. A draft law was passed by the National Assembly in March 2020, to be enacted during the year 2020; due
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Associations Européennes De Football And Eircom Limited T/A Eir, Sky Ireland Limited, Sky Subscribers
Services Limited, Virgin Media Ireland Limited And Vodafone Ireland Limited of September 2020 174.
In this case, the Court argued that it is evident that: ‘there has been a significant shift away from the
use of websites in more recent years in favour of devices and apps, in particular, set top boxes that
can be watched on televisions in people’s living rooms’. 175
And therefore: ‘the Order is necessary for the purpose of protecting the Plaintiff's copyright against
infringement’. 176
The Court also cited the UK FAPL1 judgment, stating that: ‘(…) traditional blocking orders targeting
web sites will not be able to prevent the growing majority of infringements because these devices
do not rely upon access to a specific website in order to enable consumer to access infringing
material. Instead such devices can connect directly to streaming servers via their IP addresses’. 177
Finally, it is interesting to note that in the UEFA case’s holding, specific attention is given to carefully
devising in the Court Order adequate safeguards aimed at avoiding the risk of ‘over blocking’, id est
the risk that the implementation of the Order ends up limiting not only the streaming of infringing
transmissions, but also of lawful content disseminated through the same streaming server adopted
by pirates 178.
In Italy a dynamic injunction was first rendered in the case Mondadori, in 2018. The blocking order
had indeed the effect to block the access not only to the infringing domain name at issue, but also
to all other domain names that automatically redirected to the same pirated content (the so called
‘alias’ websites). 179
Lately, the Tribunal of Milan also rendered a holding in favour of sports events organizers, namely
Lega Serie A, obliging a provider of content delivery network service to interrupt the supply of all
intermediation services provided in favour of a series of infringing services, regardless of the domain
name used to reach them or their IP address. More clearly, being a certain service the target, the
judge ordered to block by any mean the access to it irrespective of the internet ‘paths’ to be followed
to reach it. 180
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Also known as the ‘UEFA case’, available at https://www.courts.ie/acc/alfresco/f989564a-747b-4d91-a341c078a6e6743f/2020_IEHC_488.pdf/pdf#view=fitH.
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Ireland Limited’, 29 September 2020, paragraph 40.
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Tribunal of Milan, Ordinance confirming the lower Court’s decisions issued on 12/04/2018, R.G. no. 51624/2017, R.G.
no. 2017/51624, in the case Arnoldo Mondadori Editore S.p.A. v. Fastweb S.p.A. et al.
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Tribunal of Milan, Ordinance confirming the lower Court’s decisions issued on 05/10/2020, R.G. no. 42163/2019, no.
42163/2019 in the case Lega Nazionale Professionisti Serie A v. Vodafone Italia S.p.A. et al.
Interestingly enough, also the Italian Parliament is considering the adoption and implementation of such measures.
For instance by means of a House of Representatives ‘Proposta di Legge no. 2188’, dated 16th October 2019, it was
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Also the Netherlands acknowledge dynamic injunctions. In the case no. C/16/448423/KG ZA 17-382
of 12/01/2018, decided by the District Court of Midden-Nederland, the Court issued a blocking order
against internet access providers in a preliminary relief. The Court ordered the blocking not only of
the domain names and IP addresses through which ‘The Pirate Bay’ operates, but also
other/additional ones through which the service was also accessible. 181
Interestingly enough, in the Netherlands it was also set a high standard in terms of timing for the
implementation of injunctions. Indeed, the District Court of The Hague, in the well-known Ecatel
case, ordered Ecatel: ‘following the lapse of 24 hours from service of this judgement, to cease and
desist from any service which is used by third parties to commit infringement to the copyrights held
by FAPL, by promptly but no later than within 30 minutes from receipts of an electronic notification
to that effect of an illegal stream positively identified by FAPL ceasing and desisting from the service
in question for the direction of the relevant match, on pain of an immediately payable penalty
(…)’. 182
The judgement is particularly relevant because, while ordering the service provider to cease the
infringement within the next twenty-four (24) hours (average time for most of EU Courts), it also
provides for a basic system of reactions for future infringements. In this case, the intermediary must
comply within thirty (30) minutes from the notification of the rightsholder with the double effect to
speed the enforcement and put it in a merely private environment.183
Finally, dynamic injunctions have also been issued in Sweden, starting from the case PMT 7262-18
decided in December 2019 by the Patent and Market Court.
The decision concerned the responsibility of an internet service provider for copyright infringement.
The Court assessed the proportionality of the blocking order also considering all the subjects
involved (rightsholders, ISP and users) together with the risk of over-blocking. The Court stressed
that the ease with which infringing websites can currently change their domain name make
blocking order circumvention possible and the sole threat of a fine insufficient.
The Court also clarified that the one at issue was not to be intended as an open-ended injunction,
but an injunction limited in scope and in time. Therefore, new assessments would have been
necessary in case of further infringing services.

3.4. Out-of-court mechanisms
In the context of digital enforcement instruments, a constantly growing role is played by
administrative proceedings and voluntary measures.
Indeed, some Member States have set administrative or voluntary systems of enforcement to ensure
that rightsholders can have an expedite solution to digital threats, without having to resort to courts
for blatant violations of their rights, and obviously in the event that they are not interested in any
compensation of the damages suffered.

suggested the adoption of blocking measures with effect over all domain names and IP addresses related to servers
used for the hosting of infringing content.
181

More recently, see Court of Appeal of Amsterdam, 2 June 2020 (ECLI:NL:GHAMS:2020:1421) that issued a a dynamic
blocking injunction against two ISPs - Ziggo and XS4All - aimed at blocking and preventing the access to ‘The Pirate
Bay’ services.
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The measures adopted by administrative authorities or by the independent bodies that act as super
partes subjects in the disputes may not be formally considered as injunctions but may nonetheless
have the same nature and effect.

3.4.1. National experiences
Questionnaires have been submitted to national experts in order to map the state of the art in the
target jurisdictions. We have learned of some examples which appear to be of specific relevance.
On the one hand, Italy and Greece have implemented administrative procedures aimed at the
expeditious removal of illicit content protected by copyright. On the other hand, rightsholders and
ISPs of some Member States, such as Portugal and Denmark, have set up multi-parties voluntary
agreements.
In general, notice and take-down is a form of private enforcement based upon a request made by a
right-holders and executed by ISP, however a common EU framework for that is currently missing.
Italy adopted an administrative site-blocking system in 2013, commonly called ‘AgCom Antipiracy
Regulation’, recently amended in order to adapt it to the evolving piracy ecosystem.184
The administrative procedure is initiated by a digital and - very succinct - pleading filed by the
rightsholder claiming the infringement of its rights trough a website accessible from Italy.
After a preliminary assessment of the admissibility of the claim, the Authority sends a notice to the
involved ISP and to the website itself. Within five (5) working days from the receipt of the notice,
either a defensive brief can be filed, or the interested parties can voluntarily comply with the
removal request. In case of non-compliance, AGCom can issue an order that has a different content
for the different subjects involved mainly in consideration of the location of the server where the
website is hosted.
If the website server is located in Italy, the Authority can order the selective removal of the infringing
content. However, if the server is located abroad, as in case of massive infringement, AGCom can
order access ISPs to disable the website DSN, within three (3) working days from receipt of the order.
In case of compliance, an automatic redirection will be activated to a webpage containing
information regarding the order so that users can acknowledge the illicit nature of the service used.
The mentioned procedure must terminate within thirty-five (35) working days from the filing.
However, the Regulation also provides fast-track proceedings in cases of massive infringement, a
precautionary procedure and a special track in case of reiterated infringement.
These ‘special’ procedures are shorter than the principal one, also granting the right to defense and
the possibility to voluntary comply with the removal request. In particular, in case of precautionary
procedures and reiteration of violations previously ascertained by the authority, the order is
adopted within three (3) days. Instead, the fast-track procedure, intended for massive violations and
serious injuries of rights, must be defined within twelve (12) days from the receipt of the application.
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AGCom Regulation no. 680/13/CONS as amended by deliberation no. 490/18/CONS and no. 295/20/CONS.
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The efficiency of the described systems is undisputed, confirmed both in terms of workload, and in
terms of public appreciation. 185 To give an example, WIPO started a cooperation with AGCom for the
development of a ‘WIPO Alert Database’ where infringing website are listed worldwide.186
The Italian model is being exported abroad. The first example is Greece that adopted the law no.
4481 in 2017 implementing an administrative blocking mechanism. This system is managed by a
Committee within the Greek Copyright Organisation (OPI). 187
The mechanism is alternative to the judicial enforcement; however, the timing is evidently shorter
than a court proceeding. After receiving an application from the rightsholder and having performed
a formal assessment of the application, within ten (10) working days from its receipt, the
Commission notifies the infringement to all Greek ISPs, the hosting service provider involved and
the website itself. Within five (5) days, objections can be submitted. At the same time, within ten (10)
days, the recipient can either comply voluntarily with the claim and remove the infringement or
obtain a license.
After this interlocutory phase, the Commission examines the merit and issues a decision which is
notified within forty (40) to sixty (60) working days from the date of filing.
The recipients of the decision shall comply with the content removal (if the hosting services are
located in Greece) or the access blocking obligation (if the infringer is located abroad) within three
(3) working days from the date of notification of the order. 188
Also, Spain, since 2011, adopted a law creating a commission, so-called ‘Sinde’, that - attached to
the Ministry of Culture and Sports – has limited competence on digital piracy. In particular, the
Commission submits a notice to the infringing website in order to take appropriate measures aimed
at putting an end to the infringement. In case the website does not react to the mentioned notice,
the Commission can proceed requesting a judicial order for its blocking. 189
Portugal is a landmark example of successful implementation of a Notice and Action procedure.
This is due to the adoption of a Memorandum of Understanding (‘MoU’) signed in July 2015 between
several Collective Management Organisations. The MoU was agreed between the IGAC
(Inspectorate-General of Cultural Activities), DGC (Consumers Directorate General), APRITEL
(Portuguese ISPs) MAPINET, APAN (Portuguese Announcers’ Association) and APAP (Portuguese
Advertising Association), APAME (Portuguese Media Association) and the DNS.pt Society, which is
responsible for Domain Name management.
Under the MoU, the procedure of Notice and Action is effective and streamlined, allowing MAPINET
members to react swiftly to infringements with an immediate effect for those who engage into
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Government response to the call for views regarding illicit IPTV streaming devices.
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https://www.wipo.int/wipo-alert/en/

187

https://opi.gr/en /
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In 2020 this law has been further amended to establish dynamic blocking injunctions aimed at blocking clone sites
appearing under new IP or URL address, provided that the content is the same.
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HADOPI (2019), Stratégies de lutte contre le piratage des contenus culturels et sportifs, Rapport de veille internationale.
See, also Ley 2/2011, de 4 de marzo, de Economía Sostenible. Available at: https://www.boe.es/buscar/pdf/2011/BO EA-2011-4117-consolidado.pdf .
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illegal practices. This helps in preventing the continuation and in spreading awareness of the illegal
nature of the activity. 190
Since January 2019, Portugal has also implemented a procedure specific to sports events piracy that
is based on a co-regulatory agreement between IGAC- Inspeção-Geral das Atividades Culturais (a
branch of the Ministry of Culture specially in charge of supervising the area of Copyright and
Neighbouring Rights), FEVIP- Associação Portuguesa de Defesa de Obras Audiovisuais (an association
representing audiovisual and cinema distributors that fights audiovisual piracy), GEDIPE- Associação
para a Gestão Coletiva de Direitos de Autor e de Produtores Cinematográficos e Audiovisuais (Collective
Management Organisation for audiovisual and cinema producers) , MAPINET – Movimento Cívico
Anti-Pirataria na Internet, an umbrella association created by several Copyright and Neighbouring
Rights Management Organisations and other stakeholders such as both Portuguese Private
Broadcasters (SIC and TVI) and Sport TV (Pay-Tv operator specialised in sports contents) with the
specific purpose of addressing the issue of Digital Piracy, fighting against it through all possible legal
means, and APRITEL – Associação dos Operadores de Telecomunicações (Association of Portuguese
ISPs).
This system has a hybrid nature being a private enforcement agreement that relies on the national
implementation of the EU legislation. It allows the issuing of administrative injunctions addressed
at ISPs, which have agreed to implement IP-address ‘live’ blocking orders at the source of the piracy
signal.
In general, MAPINET, on behalf of rightsholders, perform a dedicated research immediately after the
starting of the broadcasting of the sports event. Once identified the sources of the illegal stream,
MAPINET reports their IP addresses to IGAC. The latter formalizes the blocking request, forwarding
to APRITEL the blocking order with effect on all ISPs operating in Portugal.
According to this procedure, the blocking is achieved within the first fifteen (15) minutes from the
beginning of the broadcast (and the sports event). Illegal users have their internet access
interrupted and receive a standard official message, a still image bearing an authority seal, informing
that access was terminated on the basis of copyright infringement.
It must also be noted that this IP-address blocking is only temporary and limited to the event.
The agreed number of temporary blockings is fifty (50) per each fifteen (15) minutes, starting from
the earlier notice received by each ISP.
Of course, this private enforcement system is not the sole available to rightsholders. Public
enforcement is always in place; the latter, however, does not seem to offer to sports events
organizers and rightsholders in general enough means of enforcement. 191
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IRIS Plus (2015), Copyright enforcement online: policies and mechanisms, European Audiovisual Observatory,
Strasbourg,
p.
53. According
to INCOPRO (2017), Report,
which can
be accessed
at
https://www.incoproip.com/news/news-portugal-site-blocking-report/ Portugal’s regulatory site blocking orders
have successfully reduced use of large-scale piracy websites by 69.7 percent.
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Interviewed experts confirm that rightsholders managed to obtain efficient injunctions from the Lisbon Court of
Intellectual Property addressed at several piracy websites. On March 2014, the Lisbon Court of Intellectual Property
granted Sport TV an injunction aimed at blocking 16 specialized websites. The injunction was also extended to search
engines that were forced to delist those websites from the search results. Interestingly, the Court stated that free
riding on Sport TV contents actually compromises the preservation of current subscribers and makes it difficult to
attract new customers, since nobody will be willing to pay for content that is freely available on the internet. Another
relevant decision was issued by the Second Court of the Lisbon specialized on February 2015, in Case no. 153 / 14.0
YHLSB for the blocking of domains and subdomains of ‘The Pirate Bay’ website, as well as their respective known IP
addresses, mirrors or proxies websites that display that page.
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The Portuguese soccer league, Liga Portugal, has brought to our attention a planned effort of the
Portuguese Government to adopt new provisions of law aimed at enhancing the existing forms of
enforcement. 192
In Denmark a private agreement among rightsholders and telecom stakeholders has been signed
and further revised on May 2020. The agreement is a Code of Conduct applied by the members of
Telecom Industry Association and The Danish Rights Alliance.193
The scope of the Code of Conduct is to handle decisions on blocking access to services infringing
IPRs and to implement DNS blocking in a simplified way.
The blocking order is adopted by a public authority upon request of a rightsholder, notified by the
Right Alliance to the Telecom Industry Association. The members of the latter initiate DNS blockings
of website addresses, as designated by Rights Alliance, as soon as possible and no later than seven
(7) working days after the receipt of the request.
The ISPs do not make an autonomous assessment of the DNS addresses blocked, indeed, they block
not only those that are object of the blocking order specifically, but also those additionally listed by
Rights Alliance on the guarantee that those also provide access to the same service covered by the
original court decision.
The Code of Conduct is a mere voluntary agreement that does not preclude the single parties from
challenging the case independently, not from abandoning the multilateral agreement.

3.4.2. Legal gaps, limits, of the current legal protection of sports events
As we have seen under Chapter 2 above, the current legal framework hampers a harmonized
efficient fight against online piracy.
Apart from EU copyright protection, neighbouring rights granted to producers of audiovisual
materials and to broadcaster are not adequate in that they do not provide for a right of
communication to the public. On the opposite, various Member States have adopted domestic
forms of protection – often in the form of neighbouring rights granted with a view to ensure the
control of any form of communication to the public. However, rights granted on a domestic level
are not fit for the purpose of a cross-border fight against online piracy, which, by its own nature, can
reach at the same time all EU Member States’ territories.
In addition to the above, sports organizers lack an independent standing to sue and need the
constant support of their licensees, with a duplication of costs and risks.

192

See the oral statements of Ms.Sonia Carneiro, Diretora Executa, and Mr Paulo Mariz Rozeira, Diretor, Departamento
Juridico, Liga Portugal, interviewed on November 18, 2020: ‘A coherent, unified strategy for fighting piracy in Portugal is
further complicated by the fact that the sale of broadcasting and media rights is not centralized but rather negotiated by
each club. Current law and judicial remedies, including temporary injunctions, are too slow and therefore wholly
inadequate to prevent illegal broadcasting of events which lose their value once the live transmission is over (e.g. sports
events). Internet and cable TV providers have signed an MoU with state and private entities in the field of cultural and
sporting activities to take measures pending an overhaul of national legislation. The State would be a main beneficiary
from an effective clamp down on piracy since over €66M remain to be collected in taxes on sports content alone. Liga
Portugal has met regularly with the Government, internet, and content providers to negotiate measures to defend its own
and its clubs’ property’.
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Code of Conduct for handlings decisions on blocking access to services infringing intellectual property rights.
Concluded between Telecom Industry Association and The Danish Rights Alliance, Revised edition 18 May 2020.
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In terms of enforcement measures, the Enforcement Directive was historically meant to solve critical
issues arising from the differences in national systems; it could not however explicitly take into
consideration more modern and technological instruments, such as ‘dynamic’ and ‘live’
injunctions. 194
These measures prove to be particularly efficient for the digital enforcement; however, national
legislators and courts updated their instruments and measures to the digital reality in a fragmented
and non-systematic way, causing disparities among them.
Indeed, while dynamic injunctions seem to be ordinarily adopted across EU in the form of cataloguewide injunctions and service-targeted injunctions, ‘live’ blocking orders are currently only available
in the UK and Ireland, notwithstanding their proven efficacy in fighting IPTVs and the mandatory
use, imposed by court orders, of safeguards aimed at avoiding the risk of ‘over blockings’.
Indeed, the Irish courts relied and agreed on the decision rendered in the UK case FAPAL1 given, in
particular, the technical composition of IPTVs that makes the server the: ‘crucial link in the chain by
which an unauthorized copy of footage of a Premier League match is transmitted to the consumer.
A single server may be accessed using a number of different user interfaces. For example, the same
stream on the same server may be accessed via multiple apps, web sites and add-ons for set top
boxes. If access to that server is blocked, all of those access mechanisms will be disrupted’. 195
More importantly, uncertainty persists in the interpretation of the E-Commerce Directive.
There is no definition of ‘actual knowledge’ and of an ‘expeditious’ reaction from an intermediary.196
At the same time, the case law of the Court of Justice of the European Union added some elements
of complexity in the same definition of the relevant subjects. 197
Besides, the deadlines imposed by courts to implement the order given by them is a problem that
is common to the sports environment (and, in general, for all entertainment industries
acknowledging the so called ‘premier’ content).
The Ecatel decision, rendered in the Netherlands, considered sufficient a time-lapse of thirty (30)
minutes from the notification of the rightsholder to comply for an expedite execution of the
blocking order. Much shorter than the average timing across EU: approximately twenty-four (24)
hours. 198

194

See, already in 2015, European Commission (2015), Public consultation on the evaluation and modernization of the legal
framework for the enforcement of intellectual property rights, p.36: ‘Right holders also raised the following issues in view of
the possible need for amendments to the provisions on provisional and precautionary measures and on injunctions:
Dynamic injunctions; Catalogue-wide injunctions; Injunctions with cross-border effect; Expedited procedures; (…) Lack of
implementation of the provisions on injunctions in IPRED and the InfoSoc Directive; Cost of intermediaries for implementing
injunctions (e.g. blocking injunctions)’.

195

Football Association Premier League Limited v. British Telecommunications Plc & Others [2017] EWHC 480 (Ch)
(‘FAPL(UK)’). At paragraphs 10 et seq.
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SROC stresses the criticalities deriving from this loophole in, among other, in SROC (2020), Report of the Legal Affairs
Committee on ‘Challenges of sport events’ organisers in the digital environment’ Preliminary ideas from the Sport Rights
Owners’ Coalition.

197

European Parliament (2020), Reform of the EU liability regime for online intermediaries. Background on the forthcoming
digital services act, PE 649.404, p.5.

198

European Commission (2018), Hosting Intermediary Services and Illegal Content Online: an analysis of the scope of article
14 ECD in light of developments in the online service landscape, Luxembourg, Publications Office of the European Union,
p.40: ‘In national law, one notable example is the German Network Enforcement Act provides for rules according to which
an action must be taken within 24 hours after having been notified for content that is manifestly illegal (Article 3), and
within 7 days for illegal content that is less apparent’. Finally, some guidance on the meaning of ‘expeditious action’ can
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The timing envisaged by Ecatel may appear particularly short, but it is coherent with technical
standards envisaged elsewhere. 199
However, an immediate action may find some constraints for its implementation costs, a discussion
which often assumes a central role in the arena of the blocking orders.200

also be derived from Codes of Conduct. For instance, the EU Code of Conduct on Countering Illegal Hate Speech
Online requires action by the platform in in less than 24 hours after being notified.
199

See European Commission (2018), Recommendation (EU) 2018/334 of 1 March 2018 on measures to effectively tackle
illegal content online, prescribes that notices of terrorist content should as a rule be acted upon within an hour.

200

Geiger C. – Izyumenko E. (2019), Blocking Orders: Assessing Tensions with Human Rights, Center for International
Intellectual Property Studies Research Paper no. 03, p.14: ‘The costs and complexity of blocking made one of the focal
points of proportionality assessment in Telekabel. (…) The Court thus appeared to suggest that the result-tailored
injunctions less encroach on the freedom to conduct a business than their specific counterparts, as long as the former leave
ISPs to make their enforcement choices freely. (…) All in all, despite the particular conclusion reached by the Court in
Telekabel, the costs and complexity of blocking were highlighted as an important factor in the proportionality evaluation.
In the Sabam cases, this criterion even led the CJEU to outlaw an injunction that required an ISP to install, as a preventive
measure and exclusively at its own expense, permanent system for filtering all electronic communications passing via its
services. It is notable that both Sabam and Telekabel judgments seem to assume that an ISP is the one to carry the costs of
implementation’.
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4. Legislative Proposals
Key Findings
Chapter 4 illustrates the content of four available options to solve the problems highlighted in
terms of both substantive and remedial laws under the preceding Chapters 2 and 3 above. The
Options can me summarized as follows:
•

•

•

•

Starting from the status quo, Option 0 would consist in a non-intervention, leaving unchanged the
current legal landscape. However, the flaws of the system should discourage the adoption of such
an approach. The damages caused to the sport industry, its media partners and its consumers by
modern illicit IPTVs cannot be put to an end by using the available substantive laws and their
enforcement tools.
More impactful would be, as Option 1, the institutional support – so called soft law - of forms of
cooperation between rightsholders of sports events and information society intermediaries - in
particular streaming servers and platforms -, in order to set up a system of immediate take down
of any illicit online transmission. This solution, indeed, would have a high impact on the system,
allowing a coordinated real-time take-down of pirated content, without causing further burden to
courts and administrative authorities and alleviating costs and timing of public enforcement. The
chances, however, to develop a network of code of conducts harmonized and available
throughout the entire EU territory does not seem to be significant.
Option 2 would consist in the adoption of a new Directive aimed at amending the E-Commerce
Directive, the InfoSoc Directive and the Rental Right Directive, in order to address all the flaws and
legislative loopholes in terms of substantive and remedial law, especially through the
harmonization of dynamic and live blocking orders and the clarification of key principles such as
‘expeditious removal’. However, the legal nature of the legislative tool to be adopted (i.e. a
Directive) possesses inherent limits and an appreciable margin of ensuing fragmentation that
would hamper the full enjoyment of rights across EU.
Therefore, the most impacting proposition - Option 3 - would consist in the adoption of an ‘EU
Antipiracy Act’, in the form of a newly adopted EU Regulation, providing for all those legal tools
necessary to deploy an efficient digital enforcement against piracy. The Act will not displace the
Enforcement Directive nor the E-Commerce one, but will target the specificities of digital piracy of
both the sports events industry as well as of all kinds of premium content (music, audiovisual,
videogames) with a horizontal application and impact.

Sports perform a crucial role across EU Member States, including for the construction of an EU
identity. 201 Major sports events are, however, suffering more and more from the widespread
phenomenon of online piracy developed by criminal organisations, causing a significant harm to
sports event organisers, their licensees, but also to consumers.
The latter are often unaware of the fact that, behind IPTVs, there exist large criminal organizations
that not only profit from subscription payments received by customers, but also disseminate viruses,
malware, infringe privacy laws and steal personal credentials such as passwords, credit card
numbers and the alike. 202

201

See, European Parliament (2012), Resolution of 2 February 2012 on the European dimension in sport, (2011/2087(INI)).

202

See, EUIPO (2019), Illegal IPTV in the European Union. Economic, Legal and Technical analysis Report. See also, EUIPO –
EUROPOL (2019), Intellectual Property Crime Threat Assessment. The report highlighted the involvement of organised
crime groups in digital piracy also as a consequence of the lower judicial risks deriving from IP infringement. However,
IP crime is usually an accessory activity for criminals, in the form of money laundering. The connection between the
said activity and digital piracy on commercial scale, emerges in EUIPO – EUROPOL (2020), IP Crime and its link to other
serious crimes, Focus on Poly-Criminality, p.86: ‘More cyber savvy criminals, such as those involved in the illegal distribution
of high-quality subscription TV channels through the IPTV technology, also use cryptocurrencies to launder their proceeds.
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At the same time, the social costs of piracy over sports events are rapidly increasing. Indeed,
solidarity mechanisms through which professional leagues - main exploiters of media rights finance the so called ‘grassroots’ sports programmes and infrastructures are spread across EU. 203
To sum up the concerns that emerged from the analysis made and the experts we’ve interviewed,
the criticalities of the framework can be divided between technical and legal aspects.
In the first group, there can be placed the time constraint determined by the length of the matches,
the volatility of streams and the difficulty in identifying infringers and tracking them in order to hold
them accountable without involving ISPs.
To the second group pertain the uncertainties deriving from the application of the intermediary
liability exemptions and the E-Commerce Directive, the limited scope of court orders, insufficient
IPRs, timing and costs of court procedures, the ease of technically circumventing DSN blocking
orders. 204
In terms of remedial law, the proposed solutions are:
 An amendment to the provisions of law contained in the E-Commerce Directive, clarifying the
concept of ‘expeditious removal’; harmonizing dynamic and ‘live’ injunctions; recognizing a
cross-border effect to injunctions pertaining IPRs in consideration of the necessity deriving
from the digital single market;
 The introduction of an ad hoc, autonomous, standing to sue in favour of sports events
organizers in all cases of infringement of the communication to the public provided by
copyright and neighbouring rights, whenever exploitation licenses are entered into by said
sports events organizers.
In terms of substantive law, the proposed solutions are:
 The adoption of a new provision of law aimed at the mandatory implementation of
technology-based rights in the form of live take-down tools to be provided by certain, specific
hosting providers – namely, streaming servers providers - in favour of rightsholders;
 The granting of a right of communication to the public in favour of producers of audiovisual
works;


The granting of a right of communication to the public in favour of broadcasters.

These propositions must be assessed for their possible effects on the ecosystem in light of the
overall current EU framework.
Starting from the status quo, Option 0 would consist in a non-intervention, leaving unchanged the
current legal landscape. However, the flaws of the system analysed under Chapters 2 and 3 above
should discourage the adoption of such an approach. In terms of substantive law, the technological
achievements that render it possible for pirated IPTVs to communicate on line streaming of live

(…) Piracy, including the illegal distribution of streaming services through IPTV technology, is often linked to cybercrime
and identity fraud. People who download these illegal movies, music or computer games are frequently targeted by
ransomware or have their personal information stolen’.
203

European Commission (2012), Expert Group on Sustainable Financing of Sport, Strengthening financial solidarity
mechanisms within sport.

204

Mostert F. (2019), Study on IP Enforcement Measures, Especially Anti-Piracy Measures in the Digital Environment,
WIPO/ACE/14/7, p.2.
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sports events make it necessary to rapidly close the loopholes that EU neighbouring rights have and
that are represented by the lack of a ‘right of communication to the public’.
In terms of enforcement measures, out of courts procedures, codes of conducts and pending
legislation of certain Member States - such as Italy and France - will make it possible in the future to
achieve a higher standard of enforcement. Still, the rampant phenomenon of sports events piracy
seems to require a well harmonised set of enforcement instruments that can be deployed only
through an EU-based initiative.
More impactful would be, as Option 1, the institutional support – so called soft law - in favour of
forms of cooperation between rightsholders of sports events and information society
intermediaries, in order to set up a system of immediate take down of any illicit online transmission.
This solution, indeed, would have a high impact on the system, allowing a coordinated real-time
take-down of pirated content, without causing further burden to courts and administrative
authorities and alleviating costs and timing of public enforcement. Greater details of this option can
be found in the next paragraph 4.1.
Option 2 would instead consist in amending the E-Commerce Directive, the InfoSoc Directive and
the Rental Right Directive, in order to address all the flaws and legislative loopholes illustrated by
the Analysis offered under Chapter 2 and Chapter 3 above. Greater details of this option can be
found in the next paragraph 4.2.
However, the same legal nature of the three legislative tools to be amended (i.e. a Directive) possess
inherent limits and an appreciable margin of ensuing fragmentation that would hamper the full
enjoyment of rights across EU.
For this reason, the most impacting proposition - Option 3 - would consist in the adoption of an ‘EU
Antipiracy Act’, in the form of a newly adopted EU Regulation, providing for all those legal tools
necessary to deploy an efficient digital enforcement against piracy. Greater details of this optioncan
be found in the next paragraph 4.3.

4.1. Option 1: EU out-of-court voluntary enforcement mechanism
Administrative enforcement systems are faster than courts proceeding, still ensuring the right to a
due process and an authoritative control over online blockings.
For this reason, some EU Member States are experiencing a progressive abandonment of judicial
litigation in favour of alternative enforcement instruments.205
At the same time, in other Member States, voluntary codes of conducts have been adopted to
ensure a quick reaction, as for example is in the case of Denmark and Portugal, where private
agreements among stakeholders are proven to be very effective.
These examples, however, are based on voluntary cooperation, which has not emerged in all EU
Member States; to the contrary, limited support from service providers seems to be a widespread
phenomenon.

205

Hugenholtz B. (2010), Codes of Conduct and Copyright Enforcement in Cyberspace, in Stamatoudi I.A., Copyright
Enforcement and the Internet, Kluwer Law, pp 303–320. Mostert F. (2019), Study on IP Enforcement Measures, Especially
Anti-Piracy Measures in the Digital Environment, WIPO/ACE/14/7, p.9.
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EU institutions cannot step-in in private relationships: however, they can surely support this private
enforcement solutions.

4.2. Option 2: An amendment to Directives 29/2001/EC,
115/2006/EC and 2004/48/EC
Two lessons can be taken from the cases of codes of conduct.
First, there is no insurmountable technical restraint to the implementation of an immediate takedown request for illegal live streams.
Second, it is also technically possible to create technological tools of interaction among specific
hosting providers – namely streaming servers and platforms - and rightsholders aimed at the
immediate implementation of take downs. 206
In lieu of the adoption of voluntary codes of conduct envisaged under Option 1, Option 2 consists
of the adoption of a technology-based legal obligation, to be put on streaming server providers, to
enable sports organizers and their licensees to perform real time take downs of those illicit signals
rendered available by the former.207
Such an obligation would surely not be an unprecedented one: it would indeed have much in
common with the well-known Article 17 introduced by the new Copyright Directive.
Both provisions of law provide for an obligation on well identified online intermediaries, in light of
the ‘social role’ acquired by them. In other words, this proposed new provision would be – just like
Article 17 of the Copyright Directive - another provision ‘departing from’ the general regime crafted
in 2000 by the E-Commerce Directive and justified by a consolidated ‘state of the art’ which
progressively emerged over the last two decades.
The functioning of both provisions would entirely rest on the application of technological tools. In
this respect, it should rather be noted that the newly proposed obligations may well be crafted in a
way to reduce the risk of uncertainties, as well as to set up adequate boundaries against any abuse
of the rights given to copyright and neighbouring rights owners and holders.
Indeed, the obligation to provide for a real time take down tool may well be counter-balanced by
the obligation, on the part of sports organizers or their authorized broadcasters, whose feeds are
pirated, to make use of fingerprinting technologies which would make it uncontroversial whether

206

UEFA (2020), Position Paper on Piracy – ‘Takedown tool’ obligation, explicitly clarifies that: ‘UEFA’s experience over the
past 15 or so years of operating our anti-piracy programme has shown that the most effective, timely and proportionate
remedy available has been when the internet intermediary/platform has provided UEFA (and its monitoring agency
partner) with a technical means to directly control the blocking or removal of content from the systems of such internet
intermediary/platform. This is usually an interface (often just a simple web-based API interface) to the internet
intermediary/platform’s server management system, which regulates what content is delivered using their servers (often
referred to as a ‘takedown tool’)’.

207

UEFA (2020), Position Paper on Piracy – ‘Takedown tool’ obligation, explicitly clarifies that: ‘UEFA’s experience over the
past 15 or so years of operating our anti-piracy programme has shown that the most effective, timely and proportionate
remedy available has been when the internet intermediary/platform has provided UEFA (and its monitoring agency
partner) with a technical means to directly control the blocking or removal of content from the systems of such internet
intermediary/platform. This is usually an interface (often just a simple web-based API interface) to the internet
intermediary/platform’s server management system, which regulates what content is delivered using their servers (often
referred to as a ‘takedown tool’)’.
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or not the transmissions to be removed are indeed those claimed by the broadcaster or sport events
organisers.
Also, any use of this real time tool may be time limited according to the duration of the relevant
event; any use of it shall be recorded, with a view to making it subsequently verifiable. Disclaimers
should be adopted to illustrate to any third parties what are the remedies/redresses available
against any (performed) illicit take down.
Option 2 would also consist in an amendment to the provisions of law provided by the E-Commerce
Directive, in order to address all those flaws illustrated under Chapter 3 above.
The clarification of what constitutes an ‘expeditious removal’ appears to be a first step to be made.
In the case of live sports events, an expeditious removal from ISPs amount to a real-time response.
Both the practical experience and the Ecatel judgement confirm that a real-time reaction is feasible
and would meaningfully address the specific needs of rightsholders.
This approach would, indeed, not only be directly beneficial with regards to the specific rights at
stake, but would also improve the general ecosystem, by disrupting users’ experiences of pirate
IPTVs and developing awareness among consumers of the illegality of such services. Also the
harmonization of dynamic and ‘live’ injunctions should be achieved by this legislative intervention.
Indeed, the adoption of dynamic injunctions has been episodic and uneven throughout the EU
territory. National courts have adopted different mechanisms to implement those forms of
injunctions that can be classified as ‘dynamic’.
For what concerns ‘live’ injunctions, those remain confined to UK and Ireland.
The full implementation of these two classes of injunctions throughout the EU would make it
possible to bypass the problem of judicial cooperation, which is currently critical. EU-harmonised
dynamic injunctions could be used either in every single Member States where the pirated
streaming can be received, or directly against the one original streaming server, located in the
territory of one relevant Member State: this server is indeed the one used by pirates to ‘introduce’ in
the online environment the broadcast they illicitly capture.
As to live blocking injunctions, it is to be noted that the current case law highlights the customary
adoption by court orders of technological safeguards aimed at avoiding the risk of overblocking
(albeit the specific content of said technological safeguards is not available in order to prevent illicit
networks to implement countermeasures aimed at bypassing the overall structure of the same court
order). An element to be taken into account in the drafting of any antipiracy legislation, in order to
adequately protect the rights of end-users.
Finally, the granting of an autonomous, unwaivable standing to sue in favour of sports events
organisers to fight against massive phenomena of piracy appears opportune, in light of the interests
at stake. These are not only the economic interests connected with the media exploitation of live
sports events; also social values are at stake when sports in general are damaged. Such a standing
to sue should therefore be granted to sports organizers whenever these enter into exploitation
agreements with broadcasters, whether or not these licenses provide for an obligation on the part
of the broadcaster to monitor and contrast infringements.

67

EPRS | European Parliamentary Research Service

4.3. Option 3: EU anti-piracy Regulation
The last option, the most impactful in addressing the problem of digital piracy in EU, is the adoption
of an EU Antipiracy Act in the form of an EU Regulation providing all means for an efficient digital
enforcement, that is a phenomenon affecting not only rights over sports events, but also all
copyright and related rights and in ultimate analysis also consumers that, with the treat of free
access to all available content, accept, often unwittingly, threats to their digital safety.
The Regulation - which would have the same content as the proposed amendment of the ECommerce Directive as mentioned in the previous paragraphs - could achieve two main beneficial
effects.
First, it should encompass all existing piracy techniques and be technology neutral so as to ‘future
proof’ the provisions as far as possible. The traditional ones (even if they may appear obsolete, they
still exist) but also the digital forms that create problems not only in terms of efficacy of technical
enforcement but also for means of proof and territoriality. Indeed, digital crimes and infringements
are ubiquitous in nature and the absence of a cross-border effect frustrates any attempt to
effectively address digital piracy.
Second, the adoption of an EU Regulation, for its own nature - as defined by Article 288 TFUE - and
in particular its general application and binding nature, will overcome the existing differences across
Member States. Those appear to be justified by the need to leave some margin of discretion to
national legislators in the broad area of IPRs’ enforcements.
However, when it comes to adopting an effective, cross-border enforcement mechanism aimed at
tackling online piracy of premium content, such as the one at stake here, fast and effective remedies
are of the essence. Faced with the need to adopt an adequate cross-border legal regime, the EU has
indeed made recourse to Regulations and not Directives.
This is the case of Regulation (EU) 2017/1128 of the European Parliament and of the Council of 14 June
2017 on cross-border portability of online content services in the internal market. By the same token, in
implementing the WIPO Marrakesh Treaty, the European Union has adopted a Directive, but also a
Regulation, to provide for a copyright exception that permits the cross-border exchange of
accessible format copies of certain works and other materials protected by IPRs (see Regulation (EU)
2017/1563 on the cross-border exchange between EU and non-EU countries of accessible format copies
of certain works for the benefit of persons who are blind, visually impaired or otherwise print-disabled).
The EU Legal Basis for such a new Regulation is to be found in Articles 114 and 118 of the TFUE.
Indeed, the EU Regulation would surely fulfil the scope underlying Article 114 in that it would favour
the online offer of lawful content by fighting online piracy, and thus further the strengthening the
Digital Single Market.
In fighting against piracy, the Regulation would of course fulfil the scope envisaged by Article 118
to favour the protection of intellectual property-protected content.
Not surprisingly, the same Enforcement Directive focuses on the efficient functioning of the internal
market and the flourishing of an intellectual property-based competitive economy.
Recital (8) provides:
The disparities between the systems of the Member States as regards the means of enforcing intellectual property
rights are prejudicial to the proper functioning of the Internal Market and make it impossible to ensure that
intellectual property rights enjoy an equivalent level of protection throughout the Community. This situation does
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not promote free movement within the Internal Market or create an environment conducive to healthy
competition.

On the contrary, the current version of the E-commerce Directive proved to be incomplete, causing
divergent interpretation from the Court of Justice of the European Union and fragmented national
implementation.
By this means, cross-border effects and cross-border enforcement, more in general, are frustrated.
What is more, national implementation of Directives is often lengthy, while the damages caused by
digital piracy are so relevant that an intervention seems to be rather urgent.
All these criticalities can be instead solved by means of a Regulation that will not displace the
Enforcement Directive nor the E-Commerce one, but will be targeted in order to address the
specificities of digital piracy of all kinds of premium content (music, audiovisual, videogames and
ultimately sport events) as described in this study.

Table 3: Policy Options for EU action on harmonized enforcement of rights in sports events
Effectiveness
and efficiency

Feasibility

Economic
costs

Economic
benefits

High

Low

Option 0: status quo

Low

Option 1: out-of-court mechanism

High

High

Low

High

Option 2: update of E-Commerce Directive

High

Medium

Low

High

Option 3: EU Anti-Piracy Act

High

Low

Low

High

-

4.4. European Added value Assessment
The European added value of the proposed interventions should also be considered.
The costs of implementing the proposed policies is of course different with respect to each
stakeholder; however, it is clear that the status quo (Option 0) is particularly inefficient and costly,
both in terms of loss of value for the rights at stake, but also in terms of costs for litigation and
enforcement.
On the other hand, also new policies may come with costs.
With reference to Option 1 - the adoption of out-of-court mechanisms - it may determine both costs
for the implementation of administrative enforcement systems and for other private enforcement
tools. However, the alleged costs will be counterbalanced by the reduction of costs for litigation and
legal uncertainty.
As to Option 2 and Option 3, both contemplate an amendment to the current legislative framework
and the consequent adoption of technical tools to prevent and address infringements. Those
technical solutions may involve both sides of the interested parties. Rightsholders should adopt
fingerprinting technologies and ISPs should implement technological tools for immediate removal.
In this context, monetary costs should be evaluated together with market benefits. The latter should
also include considerations to direct monetary gains for stakeholders (increasing revenue and
decreasing costs), but also more systematic gains such as a better consumer protection, more
efficient negotiation processes, more legal certainty and a deflation in courts workflow.
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Legal certainty also has a direct impact on negotiations for the commercial exploitation of the rights
at stake. Indeed, the difficulties in enforcing rights over sports events make it impossible for sports
events organizers to guarantee the exclusive nature of the rights conferred, causing an increase in
costs, especially for cross-borders negotiations.
The mentioned costs, as well as their related benefits, should also be considered in light of the crossborder effect of the measures at stake and on the impact on the digital single market. What is more,
enforcement measures of the kind mentioned in the policy options considered should have
horizontal application with benefits not only for the environment of rights in sports events but of
the entertainment industry in general.
What is more, also consumer protection comes into play. Indeed, in the fight against piracy, those
are the largest group of beneficiaries, both in terms of legality and digital safety. Indeed, consumers
are exposed to digital risks that should come to an end.
Finally, legal certainty in cross-border environments also comes into play and represent an effect of
a EU harmonization which is much needed in the context of sports events by reason of the nature
of sport as building blocks of EU identity, but also by reason of the nature of the market at stake; a
market which has always been well integrated and which is evidently exploiting all possibilities
conferred by digital technologies.
Many platforms and businesses are acting on a supra-national level, many sports events organizers
need to enforce their rights in different jurisdictions.
Accordingly, when evaluating the EU added value of the set proposals, the effects of harmonization
and legal integration should also be considered.
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This European added value assessment (EAVA)
investigates whether the current EU legal regime
provides sports event organisers and their licensees
with an adequate level of protection against the risk of
online sports events piracy. It also attempts to measure
the scale of the EU added value that could be achieved
through a coordinated EU response. The failure of the
EU to take action could result in additional burdens on
economic operators. Moreover, not addressing these
barriers and the associated legal uncertainties hampers
the completion of the digital single market. The study
underpinning this EAVA identifies gaps and barriers in
the current legal framework and presents policy
options – and the associated legislative tools – that
could potentially tackle them.

