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The Conference on the Future of Europe is an opportunity to reflect on the 
Union's democratic foundations, including the legislative role of the 
Council of the European Union (EU) and its relations with the European 
Parliament. Is it pertinent to reform the Council, either by reinforcing its 
parliamentary features or by transforming it into a Senate or a Second 
Chamber? Would such a change enhance the democratic legitimacy of the 
EU decision-making process? To answer these questions, this study looks at 
three connected issues in detail. First, it analyses the role of second 
chambers in the integration process of sovereign states in broader political 
entities (higher polity). Second, it examines the different bicameral systems 
(composition, powers, and functions), particularly in the EU Member States, 
but also in other models that may help as a reference. Third, it explores 
proposals to reform the Council put forward by leading political and 
academic figures. The study aims at providing a set of tools that may serve 
as inspiration should calls to transform this key EU institution be followed, 
and suggests three reform scenarios, using the instruments found in 
existing parliamentary and federal systems. 
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Executive summary 

Background and aim of the study  
1. The EU's institutional architecture grants a key role to the Council of the European Union (Council) 
as the institution that ensures the involvement of Member States in the EU's decision-making 
process. This involvement has been carried out through the governments of the Member States 
who, represented at ministerial level, negotiate within the Council in order to reach consensus.  

2. Progress in the democratisation of the EU's decision-making process has led to changes in its 
functioning, ensuring greater transparency in the performance of its legislative powers. The aim was 
to improve the accountability of the body and its members to European and national public opinion, 
thus increasing its democratic legitimacy. 

3. A wide range of voices (political and academic) have argued in favour of further democratising 
the Council. In particular, there are proposals to transform the Council into a body more akin to an 
upper house of a bicameral federal parliament, than to a congress of ambassadors, characteristic of 
an international organisation. 

4. The European Parliament has called for reflection on adjustments to the current institutional set-
up of the European Union. The forthcoming Conference on the Future of Europe also raises 
questions of 'how to strengthen democratic processes governing the European Union'.  

The study is divided into three main sections: the models of upper chambers in EU and non-EU 
countries, the proposals for Council reform and the options that could be opened up in the event of 
a reform of the EU institutional architecture. 

 

Key findings  
5. There is no single model of upper chambers. Not even in federal states. The constitutional design 
of upper chambers depends heavily on the historical, political, cultural, and legal backgrounds of 
individual states. However, some common features can be identified that could be taken into 
account in the framework of a reform of the Council aiming to deepen its parliamentary features. 
Comparative constitutional law also offers a wide variety of tools for structuring the participation of 
federated or regional entities in the common government of the federation or the regional state 
that could serve as a basis for future reforms of the Council. However, the mechanisms chosen must 
be duly adapted to the needs of the EU. They cannot be uncritically imported into the EU context. 

6. The participation of upper chambers in legislative decision-making processes is an essential and 
characteristic feature of all federal models. Legislative procedures used by upper chambers are very 
similar in all of them and resemble those used in lower houses. It is in this field that reforms would 
seem to be the most appropriate. 

7. Previous proposals for Council reform are extremely heterogeneous and difficult to reduce to a 
couple of models. Some proposals suggest very minor reforms, whereas others advance 
revolutionary changes that would only be feasible with a far-reaching change in the very nature of 
the EU integration process. 

8. This study proposes a toolbox to enhance the parliamentary features of the Council. The changes 
suggested concern symbolic aspects, as well as the composition, internal organisation, procedural 
rules, and legislative and non-legislative powers of the Council. 
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9. Comprehensive reform of the Council could be proposed that takes account of the multilevel 
structure of the EU. Reforms could then be put into practice, ranging from the less ambitious to the 
far-reaching, proceeding on a step-by-step basis. 

10. The most modest reforms proposed by this study would enhance transparency and public 
deliberation in the Council through the introduction of decision-making procedures commonly 
used in upper chambers; and, above all, through the adoption of parliamentary-type provisions in 
the procedure used to amend and adopt legislative initiatives within the Council. 

11. A second layer of reform could aim at merging the European Council and the Council. This 
proposal would radically alter the structure and organisation of the new Council, making it a plenary 
(of Heads of State or Government), standing committees (of representatives with ministerial rank) 
with full legislative competence, and sub-committees or working groups. Such restructuring would 
require a clear allocation of the new Council's functions to its new internal bodies. 

12. The most ambitious proposal (and the last step in the multi-stage approach) would entail the 
building of a genuine upper chamber which, in addition to the previous reforms, would include two 
sets of changes. First, the creation of standing committees made up of delegates from national 
parliaments in charge of particularly sensitive functions from a democratic point of view, such as the 
control of subsidiarity, advice on constitutional matters and fundamental rights in particular, the 
enforcement of mechanisms for the protection of EU values (Article 7 TEU), and oversight of the use 
of tools of economic governance. Second, the adoption of further reforms to the legislative 
procedure in the Council, to enhance its role as a genuine second chamber. These reforms could 
include, among others, establishing a differentiated system to decide which chamber would be the 
first to deliberate on a draft law, creating a procedure to allow for Council consultation prior to the 
final drafting of legislative initiatives by the Commission, or the granting of a final say in legislative 
matters to one of the chambers (the Council or the European Parliament). 
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1. Introduction 
This study has been developed at the request of the European Parliament, specifically its 
Directorate-General for Parliamentary Research Services. Taking account of two resolutions of the 
European Parliament of 16 February 2017,1 which include proposals requiring Treaty reform, as 
well as a third resolution of 13 February 2019,2 we were asked, under the technical terms and 
conditions of the report, to make a number of proposals and recommendations to reform the 
Council of the European Union, either by reinforcing its parliamentary features, or by transforming 
it into a Senate or a Second Chamber. 

This report is issued within the context of the forthcoming Conference on the Future of Europe, 
proposed by the President of the Commission as a new driving force for European integration that 
should bring its institutions closer to the people. The presidents of the European Parliament, 
Commission and Council of the EU have signed a joint declaration on the Conference on the Future 
of Europe, in which they declare their willingness to give citizens a say on 'the Union's democratic 
foundations, and how to strengthen democratic processes governing the European Union', 
among other issues. 

The study is divided in three main sections. First, the role of second chambers in the process of 
integration of sovereign states in broader political entities (higher polity) is analysed.3 Second, 
bicameral systems (composition and powers), in the EU Member States and in selected non-EU 
countries are presented. Third, the study analyses the main proposals made by both leading political 
and academic figures to reform or transform the Council or create a second parliamentary chamber 
for the EU. Such proposals must also be assessed in the light of the theory of bicameralism, 
comparative law and EU law. As the study aims to be clear and succinct, while at the same time 
providing detailed information on bicameral systems within the Union and abroad, we have opted 
to include a number of tables in both the text and the annexes, providing concise comparative 
information on different upper chambers. 

The proposals to reform the Council suggested by this study have previously been discussed with 
other independent experts. They also consider the results of a number of videoconference 
interviews with EU public officials with experience in the functioning of the European Parliament 
and the Council and the relations between both institutions.  

The study aims to foster a debate on the parliamentarisation of the Council and the European Council 
in line with the proposals already made by the European Parliament itself. The term 
'parliamentarisation' means, in this study, the borrowing of principles and institutions of 
parliamentary law to reform the Council. Parliamentary rules embody a model of legitimisation of 
political decisions through an open and deliberative procedure. The European Parliament calls for a 
deepening of three features of the EU institutional system: transparency, openness and accountability.  

The idea is not to present a final proposal for a reform of the Council, which would require political 
decisions to be taken before going into more technical matters. The study instead proposes three 
different reform scenarios and presents a set of tools that could inspire the reform or transformation 
of the Council by means of different stages.  

                                                             

1 European Parliament resolution of 16 February 2017 on improving the functioning of the European Union building on 
the potential of the Lisbon Treaty (2014/2249(INI)); European Parliament resolution of 16 February 2017 on possible  
evolutions of and adjustments to the current institutional set-up of the European Union (2014/2248(INI)) 

2 European Parliament resolution of 13 February 2019 on the state of the debate on the future of Europe (2018/2094(INI)) 
3 Throughout the study we will refer to the terms 'senate', 'upper chamber' and 'second chamber' as synonyms 

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2014/2249(INI)
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2014/2248(INI)
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0098_EN.pdf
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2. Bicameralism and appropriate representation in the EU 

Lack of an ideal model: a tailored approach. There is no single senate model.4 There is no ideal 
model either; or rather, there are nearly as many models as there are bicameral parliaments. 
However, there are family resemblances, and in fact we have grouped them together according to 
the functions exercised by the senate. Each system depends on the constitutional traditions (the 
history) of each country, its organisational needs and, in particular, the functions to be performed, 
with a strong dose of pragmatism.5 The unicameralism versus bicameralism debate is a classic one, 
which has never been fully closed and on which there is no unanimous opinion.6 There are well-
established second chambers and other bicameral systems which are repeatedly questioned or 
subject to reform; nevertheless, they remain in place. However, there are some general trends, as 
the comparative tables we include in the Annex of this study show: All federal states and the 
immense majority of decentralised or quasi-federal states include a senate in a variety of formats 
and reject the single-chamber model. However, the answer to the question of bicameralism cannot 
be as simple as transplanting a non-existent member State paradigm in the EU. A tailor-made 
approach is needed, taking into account the specificities of the EU context. 

A political decision on its purpose: Bicameralism should be aligned - in terms of composition and 
powers - with the objectives the Union intends to achieve. A prior political decision is required that 
responds to the question: Why does the EU need a bicameral Parliament? Probably to organise a 
territorial representation of the Member States, together with the representation of the citizens 
of the Union in the European Parliament, and above all to strengthen the democratic legitimacy 
of the Council's decision by techniques inherent to parliamentarism: public information, 
deliberation and political accountability. After adopting this basic political decision, constitutional 
engineering can be used to design an appropriate second Chamber for the European Union.  

Parliamentarising the Council or creating a Senate? The current Council can be 
'parliamentarised' as to its functioning. This is a less ambitious course of action, following the point 
of view of constitutional engineering, than setting up a new institutional architecture. The idea 
would be to transfer parliamentary techniques to this 'hybrid institution' whose nature is something 
in between a governmental and parliamentary institution. This solution would avoid creating a real 
second chamber as a temporary formula until the future construction of a European Senate, but can 
be regarded as a final model itself. A political choice must be made between transforming the 
Council into a real EU Senate, or 'parliamentarising' the Council's legislative functions modifying its 
Rules of Procedure.7 More ambitiously, Habermas has suggested extending the 'ordinary legislative 
procedure to all EU policies, granting the right of legislative initiative to the European Parliament, as 

                                                             

4 Vid Meg Rusell, 'Rethinking bicameral strength: a three-dimensional approach', The Journal of Legislative Studies, 19/3, 
2013, pp. 370 ff. Notes showing that in 2011 the Inter-Parliamentary Union recognised 190 legislatures, of which 78 were 
bicameral. Subsequently, Elliot Bullmer, in Bicameralism, (International IDEA 2017) identified a slightly higher figure of 
80 bicameral parliaments. 

5 Piedad García-Escudero Márquez, 'El bicameralismo hoy. 40 años de Senado español', Revista general de derecho 
constitucional, Nº. 29, 2019. 

6 John Coakley, 'The Strange Revival of Bicameralism', The Journal of Legislative Studies, 20:4, 2014, pp. 542-572; and Eva 
Saenz Royo, 'Bicameralism in the 21st Century. Recent debates on the Senate in comparative law', Teoria y Realidad 
Constitucional [Constitutional Theory and Reality], No. 41, 2017, pp. 507-526. 

7 As suggested by Kari Palonen and Claudia Wiesner, 'Second Chamber, congress of ambassadors or federal presidency. 
Parliamentary and non-parliamentary aspects in the European Council rules of procedure', Parliaments, Estates and 
Representation, 36, 2016, Published for the International Commission for the History of Representative and 
Parliamentary Institutions, Routledge. Also, Juan Fernando López Aguilar, Chair of the Committee on Civil Liberties, 
Justice and Home Affairs of the European Parliament, in El Parlamento Europeo: una experiencia única [The European 
Parliament: a unique experience], Volters Kluwer, Madrid, 2020, p. 201 ff. 
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well as merging the European Council, consisting of the Heads of State or Government of the 
Member States, with the Council.8  

Transnational democracy and parliamentarism: Either way, democratic procedures would 
develop across national borders, considering that parliamentariarism is an essential element of 
representative democracy and is essential for the creation of European public opinion. The 
enlargement of the Union's tasks beyond economic integration, with the extension of the primacy 
of Union law to areas sensitive to national public opinion, requires special attention to the 
democratic formation of the will of European institutions through the political representation of 
citizens. It therefore appears a good idea to reinforce transnational democracy in Europe in a way to 
complement the constitutional bases of the Member States.9 The European Parliament has been 
criticised, at times excessively so, as being distant from the eyes of the citizens, due to the absence 
of real European political parties, truly European lists of candidates, and because European elections 
are not focused on European affairs as electoral campaigns focus mainly on national political 
considerations. But the most important criticisms lie in the idea that essential decisions are 
negotiated in the Council in a way that is opaque for citizens. The fragmentation caused by the 
existence of multiple Council configurations increases these transparency and accountability 
deficits.10 It seems clear that measures are needed to boost the quality of European democracy, 
complemented with different social policies that strengthen the bond between the peoples of 
Europe. These measures are clearly needed even more following the period of the great recession 
and the austerity measures adopted to address it. The European Union's recent recovery plan ('Next 
Generation' Europe) seems to adopt this approach. Without these democratic measures and social 
policies, there may not be sufficient motivation among citizens to support a stronger European 
Union. Several reforms are required to strengthen the European public space, while at the same time 
maintaining the capacity of Member States to forge agreements within the Council.  

Democratic deficit or deficiencies in public information and communication? These reasons 
explain the misnamed 'democratic deficit' of the Union. There is no such thing in a region where 
democratic elections of national parliaments and the European Parliament are constantly taking 
place. Despite this, democracy and rule of law must be strengthened in the face of new populist 
threats. The EU combines direct democratic legitimacy in the European Parliament with indirect 
legitimacy that emanates from the Member States in the Council and the European Council. The 
democratic problems in the EU have often been dealt with in the wrong way based on a wrong 
diagnosis.11 The right way to deal with those problems should be to identify who makes decisions, 
how decisions are negotiated within those decision-making bodies and how decisions are 
ultimately taken.12 To a great extent, these are procedural and formal problems. In addition, 

                                                             

8 Jürgen Habermas, 'Democracy in Europe: why the development of the EU into a transnational democracy is necessary 
and how it is possible', European Law Journal, vol. 21, No. 4. July 2015, pp. 546-557. Also, Federico Fabbrini, 'The relation 
between the European Council and the Council: institutional arguments in favour of an EU Senate', European Public Law 
22, no. 3, 2006: 480-504. He suggests that the European Council should absorb the legislative function, leaving the 
administrative tasks to the Council (p. 490). 

9 Jürgen Habermas, 'Democracy in Europe: why the development of the EU into a transnational democracy is necessary 
and how it is possible', cit, p. 548-550. 

10 Federico Fabbrini, 'The relation between the European Council and the Council: institutional arguments in favour of an 
EU Senate', cit., p. 493- 496, deals with the challenge of the unity of the Council's work, and recalls that the Deputy-
Chairman of the European Constitutional Convention, Giuliano Amato, has supported the composition of a Council that 
was specifically dedicated to legislation. 

11 Nicola Lupo, 'A new parliament assembly for the Eurozone: a wrong answer to a real democratic problem', European 
Papers, vol. 3, 2018, No 1, pp. 83-91. Lupo comments on the thesis of Stéphanie Hennette, Thomas Piketty, Guillaume 
Sacriste and Antoine Vauchez, Pour un traité de democratisation de l'Europe, Paris: Seuil, 2017. 

12 Nicola Lupo, 'A new parliament assembly for the Eurozone: a wrong answer to a real democratic problem', cit., p. 84. By 
the same author is Il Parlamento Europeo, LUISS, Roma, 2019, Chapter 2 'La parlamentarizzazione dell'ordinamento 
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sufficient oversight powers should be granted to the European Parliament and the national 
parliaments.13 Parliaments generally enjoy great democratic legitimacy, although only if they are 
deliberative and representative assemblies and act with sufficient transparency in the exercise of 
their legislative powers, which is not the case to a sufficient extent within the Council. It is not really 
a problem of a lack of democracy but rather, and more precisely, of inadequate democratic 
organisation. It has been said that there may not really be a deficit of democratic legitimacy in the 
Union, but rather a lack of transparency and communication. On this assumption, the problem with 
European institutions would rather concern the visibility of their actions than legitimacy. In other 
words, there would seem to be a lack of a progressive effort to parliamentarise European policy, 
creating 'links of affection and belonging' between the institutions and the citizens: in short, 
mechanisms of political integration.14 

The exercise of legislative powers requires following a legislative procedure: The exercise of 
legislative powers requires, by its very nature, a 'legislative procedure'. This 'proceduralisation' 
entails following the set steps of the legislative procedure. The logical path for achieving this 
objective must be to modify the Council's Rules of Procedure, which are still very different from 
those of a parliament, to comply with certain essential characteristics: transparency, discussion or 
deliberation, participation of minorities, accountability, carrying out a formal procedure in different 
successive phases, transcription of debates, voting procedures, etc. This could be a way of 
overcoming a culture of opacity. Insufficient transparency in forming the Council's decisions leads 
to undesirable consequences. The two ingredients that give a parliamentary dimension to a 
legislative function and turn an institution into a parliamentary chamber are: i) a specific procedure, 
common to practically all modern parliaments in its main features, ii) political representation. The 
Council represents the Member States and must not lose this representative function, which is 
essential for the Union. However, it must act in another more 'parliamentarised' way in the exercise 
of its legislative functions. The challenge is to increase transparency while remaining effective in 
reaching agreements. 

The need for compound representation: The EU must reconcile the representation of the Member 
States and that of European citizens.15 If the Union is to deepen democracy, it must combine both 
representations. This dual representation may not be implemented through an institutional system 
in which only one of the co-legislators is parliamentary in nature. It needs dual political 
representation and a legislative procedure that expresses the agreement reached by the bodies 
personifying both representations. This is only possible in a bicameral system. 

European territorial representation and the representation of the Member States: All 
representation has a territorial basis, but none is truly territorial: a territorial framework of 
representation is designated, but the subject represented is always a political community.16 The 
notion of 'territorial representation' may be difficult to define, but it is simpler in the EU, because it 
                                                             

europeo'. Josu de Miguel concludes his study by identifying a shift of legislative power from the Council to its 
bureaucratic structure, COREPER and working groups (particularly in the preparatory phase) which, combined with the 
informal and diplomatic elements of the process in the Council, are two features that raise problems of political and 
democratic control; and the measures of transparency adopted do not allow this control. El Consejo de la Unión Europea. 
Poder normativo y dimensión organizativa [The Council of the European Union: Regulatory power and organisational  
dimension], Thomson Reuters, Pamplona, 2019, pp. 290-291. 

13 Elena Griglio, Parliamentary oversight of the executives. Tools and procedures in Europe, Hart, 2020, II.7 'Parliamentary 
oversight in the EU constitutional dimension: the polycentric paradigm'. 

14 Juan Fernando López Aguilar, El Parlamento Europeo: una experiencia única, p. 63, p. 78, p. 69. 
15 Habermas talks about a 'double sovereign of the European citizen and peoples' with a relationship of heterarchy 

between these two subjects in 'Democracy in Europe: why the development of the EU into a transnational democracy 
is necessary and how it is possible', cit., p. 554. 

16 Enoch Alberti, 'La representación territorial', La representación política, Fundamentos, 3/2004, p.279. 
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is about representing Member States. The Union shares the will to build a broader entity with 
original and ancient federal systems, which are the outcome of old confederations of States into 
true federations. A closer union among other pre-existing entities which, however, do not cease to 
exist. Therefore, within the EU, there is a need to make representation of the European peoples as a 
whole compatible with that of its constituent parts. It is a composite representation based on two 
ideas: i) the integration of diverse parts and the need for a limiting or corrective factor; ii) checks and 
balances that maintain this system of dual representation. It is crucial to involve member states in 
the decision-making process, both in the purely legislative sphere and in constitutional reforms. But 
there is a need to 'Europeanise the concept of representation',17 by adapting the institutions to the 
duality between popular sovereignty and the territorial representation of the Member States. 

A duality of interest favours bicameralism: A duality of interests in a community of states such as 
the Union may be better represented in two chambers. The key element of bicameralism is diversity: 
the existence of different forms of representation and different forms of election.18 This is despite 
Jeremy Bentham's well-known saying in 1830, in which he considered the enthusiasm of the United 
States for the Senate to be excessive: 'If a second chamber represents the general interest, it is 
useless,' he said, 'and if it only represents a particular interest, it is mischievous.' Sieyès also insisted 
in this argument.19 But this undoubtedly brilliant opinion, founded on the observation of unitary 
states, lacks precision. Second chambers are not 'democratic anomalies' or useless spaces. At least 
they are not so in many States as the tables attached to this study show (see Annex). Bicameralism 
survives in the EU and around the world.20 The main goal of bicameralism is to conciliate 
representation of citizens and territorial entities. This has been the case for centuries in federal, 
regional or quasi federal states in which the existence of a senate or a Council of States is the general 
rule. 

The Union has an atypical division of powers that can be 'parliamentarised'. It is commonly 
recognised that the EU has an executive that is 'fragmented' into various bodies that perform 
executive functions: the Commission, the Council, the European Council and the European Central 
Bank. The EU legislative function is also shared between two bodies: the Parliament and the Council, 
not forgetting the right of initiative of the Commission. The European Council has strong informal 
powers that lead it to always be consulted and no relevant decision escapes its prior opinion. These 
are two features that are not common in the constitutional arrangements of representative 
democracies founded on the principle of division of powers. The Council is a hybrid institution: it is 
a body vested with executive (and coordination) powers in nature, but it also assumes legislative 
functions. The fragmentation between the Council and European Council has also been discussed 
and it is aggravated by the different internal configurations of the Council; in fact, there have been 
proposals to merge them as we will see below. However, maintaining the representation of the 
Member States in the Council is not an obstacle for distinguishing the procedures used by the 
Council to exercise its executive and legislative functions, as required by the essential principles of 
representation and the openness and transparency attached to parliamentary decision-making 
procedures. 

                                                             

17 Peter Häberle, 'Representación en la Unión Europea. Una contribución a una teoría constitucional europea', La 
representación política, Fundamentos, cit., pp. 247-278. 

18 Meg Rusell, 'Rethinking bicameral strength: a three-dimensional approach', cit., p. 372. 
19 Jeremy Waldron, 'Bicameralism', New York University School of Law, public law and legal theory research paper series, 

working paper No. 12-19, p. 5. Also, Eva Sáenz Royo, 'El bicameralismo en el siglo XXI. Los últimos debates sobre el 
Senado en el Derecho Comparado', Teoría y Realidad Constitucional, núm. 40, 2017, p. 508, p. 510. 

20 Patrice Gélard, 'Report on Second Chambers in Europe. Parliamentary complexity or democratic necessity?' European 
Commission for democracy through Law (Venice Commission), Study No. 355/2005, Strasbourg, 26 November 2006, 
identifies 70 states with a bicameral system in the world and 17 in the EU. 
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The risks of 'deparliamentarisation'. The opposite of parliamentarisation is 
'deparliamentarisation', affirming the prevalence in the EU of intergovernmental decision-making 
processes that are alien to the EU method and the democratic demands of parliamentarism and 
constitutionalism.21 It appears advisable to modify the EU's institutional architecture to make it more 
akin to a parliamentary system of government.22 In this respect, a number of interesting proposals 
have been put forward: the relaunch of the Spitzenkandidaten process, granting the right of 
legislative initiative to the European Parliament, the reinforcement of parliamentary and budgetary 
oversight, and the parliamentarisation of part of the operational functioning of the Council, which 
is the focus of this study. 

The decision-making rules of the Council: In short, there is a contradiction between the demands 
of European citizens and the values of the European Union, on the one hand, and the decision-
making process in the Council, on the other. The Council uses an intergovernmental method based 
on the contrasting interests of the Member States.23 The major crises of recent years (the economic 
and financial crises, the withdrawal of the United Kingdom from the EU, populism and response to 
COVID-19) inevitably lead us to think about how to strengthen the democratic quality of European 
integration.24 Parliamentarising the Council's decision-making process when it exercises legislative 
functions, or redesigning it as a Council of the States, are measures that could serve these purposes, 
probably requiring a broader raft of reforms. 

Reasons for bicameralism: Three sets of arguments are typically given in support of bicameralism. 
The first is the aristocratic or elitist argument which is common in the 'Westminster family' (i.e. the 
United Kingdom and Canada). These models claim that there is a need to design checks and 
balances for the potential excesses of a chamber of popular representation. It is the saucer where 
the coffee is poured before drinking, in Washington's well-known answer to Jefferson. In this model, 
second chambers are created for cooling the passions in intense political conflicts. Chronologically, 
this is the first justification for bicameralism. Today this appears obsolete. These excesses are not 
evident in a democratic society and there is judicial review of legislation by constitutional and 
supranational courts, which is a counter-majoritarian technique. These excesses may also be 
prevented by absolute or qualified majorities that oblige the government to negotiate with 
minorities to achieve its purpose. It is, above all, a problem of political culture and of a model of 
democracy. 

The second justification for bicameralism is technical, linked to the quality of laws and the concern 
for legislative technique. Under these models, second chambers are institutions for reflection and 
the necessary technical refinement of laws. But it is not clear why a senate should be expected to 
legislate with greater prudence and wisdom, or better technical skills, than a lower chamber, if the 
political class and political parties are the same. However, it is true that some senates have acquired 
authority in this respect, and this could happen with the Council due to its own governmental 
composition with in-depth technical expertise among its members. It is no less true that a second 
chamber could counterbalance and limit parliamentary decisions that are hasty or have little 
support in a community, forcing agreements with minority parties to push legislative initiatives 
through parliament. A powerful majority in a single chamber, which knows its vote will win, could 

                                                             

21 Juan Fernando López Aguilar, El Parlamento Europeo: una experiencia única, cit., p. 207. 
22 Juan Fernando López Aguilar, El Parlamento Europeo: una experiencia única, cit., p. 208 
23 Juan Fernando López Aguilar, El Parlamento Europeo: una experiencia única, cit., p. 214, p. 219 
24 Desmond Dinan recalls how the crisis of the euro, which coincided with the implementation of the Lisbon Treaty, led 

the European Council to place itself at the head of the solution of the daily problems to save the euro, but with little 
parliamentary control at either a national or European Parliament level. Relations between the European Council and the 
European Parliament, European Parliament Research Service, November 2018, p. 51. 
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be tempted to act despotically as an implacable juggernaut against the minorities. Moreover, there 
are precedents in the ancient world for debating decisions twice.25 

The third argument is territorial: The idea is to provide a representation linked to the interests of 
territorial entities that make up a federal state or a broader community of states. This reason is a 
relevant one within the EU. In The Federalist Papers, Madison defended the creation of a House of 
Representatives elected periodically by all USA citizens together with a senate that 'will receive its 
power from the states' and in which the states would be represented equally; so that the ordinary 
federal decisions would depend on the majority of the people of the Union and on the majority of 
the states.26 Likewise, in recent years, it has been argued that as territorial representation eclipses 
popular representation, the inexistence of differences between parties in each House eclipse 
territorial distinctions.27 A second chamber with the same party composition as the lower chamber 
may have very little added value. However, other authors favour the idea that chambers with similar 
compositions do not necessarily make bicameralism useless: two apparently similar groups may 
take different decisions, or at least more nuanced ones. But the more different the form of election 
and the composition of each chamber (their congruence in majorities), the more this argument 
tends to lose importance. Governmental and indirect representation in the Council does not have 
to coincide with popular and direct representation in the European Parliament. 

The diverse functions of a senate: Patrice Gélard has synthesised the work of the Forum of World 
Senates in 2000. He identifies four functions of second chambers: i) to diversify representation and 
political integration; ii) to organise decentralised relations between regional and central powers; 
iii) to strengthen the division of powers within parliament; and iv) to help raising public awareness 
as regards the legislative and political debates and informing public opinion.28  

Types of bicameralism: There are several different classifications of bicameralism. We will only 
discuss some of the frequent ones here. The term symmetrical (e.g. Italy) and asymmetrical (e.g. 
Spain 29) is used depending on whether the two chambers have similar powers or not. The Renzi 
project for constitutional reform in Italy aimed to break the symmetry and subordinate the Senate's 
position to the Chamber of Deputies; however, it was rejected in a referendum. This terminology 
appears more appropriate than 'perfect' or 'imperfect,' as it can be argued that an asymmetrical 
bicameralism with the primacy of one chamber over the other is more adequate for preventing 
situations of impasse. In the EU context, nothing obliges to grant the European Parliament and the 
Council the same powers in the exercise of the legislative function. The will of one of the chambers 
could prevail. Another common distinction is between senates directly elected by the people (e.g. 
now in the United States, though not in the past), or indirectly by other parliaments (e.g. Austria, 
and partially in Spain), or infra-state governments (e.g. the Bundesrat in Germany, which is a Council 
of States), or by selected electors (e.g. France, Ireland), as can be seen in the comparative tables 
included in this report (see, Annex). Another classification considers whether senators are granted a 
representative mandate, which tends to be the general rule, or whether they have an imperative 
mandate and must vote as a bloc with the other senators representing the same territorial unit, 

                                                             

25 As Jeremy Waldron recalls, in 'Bicameralism', cit. p.1. 
26 Alexander Hamilton, James Madison and John Jay, El Federalista (The Federalist Papers), Fondo de Cultura Económica 

[Economic Culture Collection], Mexico, 2004, XXXIX, pp. 150 ff.  
27 Meg Rusell, 'Rethinking bicameral strength: a three-dimensional approach', cit., p. 373. Also, Eva Sáenz Royo, 'El 

bicameralismo en el siglo XXI. Los últimos debates sobre el Senado en el Derecho comparado' [Bicameralism in the 21st 
Century. Recent debates on the Senate in comparative law], Teoria y Realidad Constitucional [Constitutional Theory and 
Reality], cit. 

28 Patrice Gélard, 'Report on Second Chambers in Europe. Parliamentary complexity or democratic necessity?', cit., p. 2. 
29 Piedad García-Escudero Márquez, 'El bicameralismo hoy. 40 años de Senado español', cit. 
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following the instructions of those who appointed them.30 A territorial representation may 
sometimes favour an imperative mandate. 

Levels of bicameralism: A distinction has also been made between various levels of bicameralism: 
strong, weak and insignificant.31 Bruce Ackerman's famous characterisation of a certain type of 
bicameralisms as a 'one-and-a-half house solution' is appropriate, as it clearly reflects the trend 
towards the pre-eminence of the chamber of popular extraction in many bicameral countries.32 A 
number of indicators are frequently used to measure the strength of second chambers: the 
distribution of seats between the states or territorial entities (equal or proportional, with corrective 
factors); the functions of the second chamber (the level of participation in the legislative, budgetary 
and oversight functions); its symmetry in powers with those of the lower house; the composition 
and election procedure (who appoints them); the nature of the mandate (imperative or 
representative); the duration of the term of office; the number of senators, their age, etc. The choice 
of one or other model will depend on the competences the second chamber is granted. 

Rethinking bicameralism: the legitimacy of a senate for the EU: There have been arguments in 
favour of a 'three-dimensional approach' to bicameral strength: i) symmetrical powers or at least 
robust powers for each chamber; ii) distinct and potentially incongruent political compositions; and 
iii) the legitimacy of the senate in a specific political context, i.e. its social support.33 This idea of 
legitimacy is vague but very relevant: it depends on whether the election is democratic or elitist, on 
the prestige of its procedures and deliberations, and on the reasonableness of its decisions. This 
third dimension, legitimacy, may lead a senate not to exercise its powers and not to overturn the 
decisions of the lower chamber, thus devaluating its powers, as happened with the House of Lords 
in the past; or may, in contrast, strengthen its interventions, as happened with the Bundesrat. The 
legitimacy of the Council or of a possible senate of the Member States would be very strong in the 
EU, as part of the sovereignty lies within the Member States. It would have a legitimate claim to 
exercise its powers and competences robustly.34 All the reasons are given for bicameralism. A 
European senate would make dual sovereignty viable for European citizens and the constituent 
components of the Union. 

The heterogeneous nature of the proposals for reforming the Council. A great variety of 
proposals have been put forward to create a second chamber for the European Union: a reform of 
the current Council, a Council of States, a senate elected by national parliaments, a mixed council 
that could consist of representatives of the governments and of the national parliaments, a directly 
elected senate inspired on the model of the United States, or an assembly composed of 
representatives of the national parliaments and the European Parliament.  

However, when comparing and choosing between the models included in these proposals, we must 
carefully check their comparability. Just as you cannot mix substances of different densities, you 
cannot blend models with widely divergent purposes and contexts. The various proposals defended 
in the past to reform the Council are placed on different levels, according to the role assigned to this 
institution and the nature of the Union as a community of Member States where it is to be rooted. 

                                                             

30 Elliot Bullmer, Bicameralism, p. 19. 
31 Arend Lijphart's Democracies: patterns of majoritarian and consensus government in twenty-one countries, New Haven, CT: 

Yale University Press, 1984 is a classic; there are also the later Patterns of democracy: Government forms and performance 
in thirty-six countries, New Haven, CT: Yale University Press, 1992. Meg Rusell, 'Rethinking bicameral strength: a three-
dimensional approach', cit. 

32 Bruce Ackerman, 'The new separation of powers', Harvard Law Review, Vol. 113, No 3 (Jan 2000), pp. 633-729. 
33 Meg Rusell, 'Rethinking bicameral strength: a three-dimensional approach', cit. 
34 Also, Federico Fabbrini, 'The relation between the European Council and the Council: institutional arguments in favour 

of an EU Senate', cit. p. 500, supports the idea that ' in fact, it may be conceivable for the European Council to play a 
greater role than the European Parliament', 
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3. Comparative analysis of bicameral systems 
Comparing second chambers in different countries is a very complex task, as their practical 
functioning and performance does not only depend on their legal design. On the contrary, their 
functioning is often conditioned by cultural and political factors closely linked to the specific 
historical circumstances in each state. Therefore, comparison requires an in-depth knowledge of 
different national realities, which is by no means easy. 

This difficulty is clearly underlined in academic analyses. In his influential essay, Lijphart concluded 
that the characterisation of bicameralism as strong or weak depends both on the symmetry of 
powers between the two chambers of Parliament, and on the congruence of the partisan 
composition of both chambers. 35 Russell added to that notion the legitimacy of the upper 
chamber. 36 The symmetry of powers can be analysed in light of the applicable legal framework for 
the second chamber in question. However, the congruence between majorities and the legitimacy 
of the second chamber as perceived by the public depend on factors that are beyond a purely legal 
analysis and go into issues of a political and cultural nature peculiar to each state. Both ingredients 
(congruence and legitimacy) have a decisive influence on the way in which upper chambers exercise 
their powers. Thus, although the competences of each of the chambers may be symmetrical, some 
may not be exercised in practice. Quite the reverse, it may also happen that upper chambers with 
fewer powers exercise them robustly because they are perceived as enjoying greater legitimacy, 
resulting in a strong bicameralism. 

For these reasons, the most useful comparative studies are accompanied by an explanation of the 
specific context of each state.37 This kind of thorough analysis will not be included in this study, as 
we only aim to identify trends common to various states. With these caveats in mind, we will carry 
out a comparative study of the upper chambers of the EU Member States and some other non-EU 
states that may be regarded as models to be used as a basis for our proposals to reform the EU's 
legislature. 

The analysis that follows is completed by ten comparative tables included in the Annex of this 
study (Tables 4 to 13). The even-numbered tables refer to EU Member States with a second 
chamber. They are ordered by placing first the federal states (Germany, Austria and Belgium); 
then, the non-federal Member States that are politically decentralised (Italy and Spain); and 
finally, the unitary or centralised states (France, Poland, Romania, the Netherlands, Czechia, 
Ireland and Slovenia). The order followed in each category is determined by population size, given 

                                                             

35 Arendt Lijphart, Patterns of democracy: Government forms and performance in thirty-six countries. ob. cit. is a more 
extensive study of the operation of consolidated democracies of the period. It has been one of the starting points of the 
subsequent works. In 2012 an updated version was published. 

36 Professor Russell has dedicated an interesting analysis of bicameralism based on a comparative study and on the reform 
of the House of Lords. Meg Russell, 'Rethinking Bicameral Strength: a three-dimensional Approach', cit., pp. 370 ff. 

37 Particularly useful for this section has been the report by Betty Drexhague presented to the Parliament of the 
Netherlands at the request of the Home Affairs Ministry. Bicameral Legislatures. An international Comparison. The Hague, 
2015. After making some general points, the report looks at individual states to show the specific appreciable 
differences. Accessible on https://www.government.nl/documents/reports/2015/10/01/bicameral-legislatures-an-
international-comparison (last accessed 25/11/2020). Also, the report for the Venice Commission by Patrice Gélard: 
Report on Second Chambers in Europe: Parliamentary complexity or democratic necessity', European Commission for 
Democracy through Law (Venice Commission), Study 335/2005, CDL (2006)059rev, 26 November 2006. The report is 
accompanied by national reports. Available on 
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(2006)059rev-e, last accessed 25/11/2020). 
A more academic study, but with equally interesting national approaches, is that of Jörg Luther, Paolo Passaglia and 
Rolando Tarchi (eds.), A World of Second Chambers. Handbook for Constitutional Studies on Bicameralism, Giuffrè, Milan, 
2006. 

https://www.government.nl/documents/reports/2015/10/01/bicameral-legislatures-an-international-comparison
https://www.government.nl/documents/reports/2015/10/01/bicameral-legislatures-an-international-comparison
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(2006)059rev-e
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that, according to all the studies, this element is relevant in the decision on whether or not to adopt 
a bicameral system. 

The odd-numbered tables deal with non-EU countries. The cases of the United Kingdom, as a classic 
example of bicameralism, and some federal states with second chambers created at different 
historical moments and under different legal traditions, are presented in these tables. The United 
States of America and Switzerland are studied as first federalism examples. Argentina, Canada 
and Australia are included as models of federalism in an intermediary period, from the mid-
nineteenth to the mid-twentieth century. Finally, India and South Africa are considered as 
countries with the most modern models of federal senates. These tables are in chronological order 
to facilitate comparative reading. 

The tables have been compiled from various sources of knowledge, including existing comparative 
studies 38, the database of the Inter-parliamentary Union39, information provided by the European 
Centre for Parliamentary Research and Documentation network40, and direct research on the official 
pages of the senates themselves, as well as the constitutional and parliamentary rules governing the 
corresponding upper chamber.  

The analysis of these tables will be divided into four sections: general features and composition 
(tables 4-5); internal organisation and functioning (tables 6-9); legislative powers (tables 10-11) 
and other not strictly legislative powers (tables 12-13). In order not to overload the text of the 
report, we have chosen not to refer to specific country examples unless absolutely necessary. 
Country-by-country data can easily be found in the tables mentioned above. 

3.1. General features and composition of upper chambers 
All the federal states analysed provide for the creation of a second chamber in their constitutions.41 
This is an unfailing feature. Also, most of the politically decentralised states have adopted 
bicameralism, although this rule is not followed absolutely.42 In contrast, only some unitary states 
have adopted a bicameral parliament. Specifically, 7 (France, Poland, Czechia, the Netherlands, 
Romania, Ireland, Slovenia) out of the 22 unitary Member States of the EU have opted for a second 
chamber. It can therefore be said that the existence of an upper chamber is an essential 
requirement of federalism and simply an option in unitary states. 

The common name used to designate second chambers is Senate. But in some federal states the 
term Council is used, although it is then accompanied by a qualifier that specifies the noun, such as 

                                                             

38 As well as the works already cited in the above note, the following have been very useful: John Coakley, 'The strange 
revival of Bicameralism', in Journal of Legislative Studies, 20(4), 2014; P. PASSAGLIA, 'Unicameralism, Bicameralism, 
Multicameralism: Evolution and Trends in Europe', in Perspectives on Federalism, Vol 10, 2, 2018, Elliot Bulmer, 
'Bicameralism', International IDEA-Constitution-Building, Primer 2, 2017 y Enoch Alberti Rovira, 'La representación 
territorial', Fundamentos, 3/2004. 

39 Available on https://data.ipu.org/compare?field=country%3A%3Afield_structure_of_parliament#map (last accessed on 
25/11/2020). Also useful is the database prepared by the French Senate, available on 
http://www.senat.fr/senatsdumonde/pays.html (last accessed on 25/11/2020) 

40 The information was provided by the European Centre for Parliamentary Research and Documentation network on the 
basis of a questionnaire developed by the European Parliamentary Research Service on 'Second Chambers: 
Composition, Election And Powers ', requests number 4268 and 4267, deadline: 14 February 2020. The answers 
submitted referred to Austria, Belgium, the Czech Republic, France, Germany, Italy, Poland, Romania, Slovenia, Spain, 
Switzerland, the United Kingdom and the United States. 

41 There may be some exceptions, but they cannot be considered significant. 
42 With this term we refer to non-federal state organisations that recognise legislative powers for the territorial entities in 

which they are fully or partially subdivided. In the EU, Portugal would be an exception inasmuch as it has two territorial 
entities with recognised legislative competencies (Madeira and Azores) and does not have an upper chamber. 

https://data.ipu.org/compare?field=country::field_structure_of_parliament#map
http://www.senat.fr/senatsdumonde/pays.html
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Federal Council (Bundesrat in Germany and Austria), the Council of States/Provinces (Switzerland, 
India and South Africa), depending on the names of the constituent territorial entities of the 
federation. It is significant that the only unitary state that uses the word Council (Slovenia) 
accompanies it by the term 'national.'  

We can identify four common features in the senates analysed, when compared to the lower 
chambers:  

A. a significantly smaller number of members;  
B. a term of office for senators equal to or longer than that of the members of the lower 

chamber. Sometimes the term of office is for life;  
C. frequently, an age requirement for standing as candidate that is not the same as the one 

required to stand for election in the lower chamber;  
D. a different system of selection of its members. 

The selection system, whether by election or appointment, depends on the type of representation 
assigned to the senate and on the competences it carries out. The selection mechanisms may be 
grouped in different models according to whether or not the aim is to represent the constituent 
units of the federal or regional system. In federal states upper chambers are the house of territorial 
representation, although there are some exceptions (e.g. Canada). But in the three politically 
decentralised and non-federal states (Italy, Spain and the United Kingdom) analysed in this study, 
the upper chamber does not really assume a territorial representation, which is why the analysis of 
the selection system of its members has been carried out together with that of unitary states. 

3.1.1. Selection of senators in federal states 
In federal states, the essential function of the upper chamber is to represent the territorial entities 
that make up the federation. In some cases, the idea of territorial representation is complemented 
with the continuity or permanence of the body (e.g. in the EU, Germany and Austria; outside the 
EU, USA, Argentina, Canada and India). Therefore, the upper chamber is renewed on a partial basis, 
either because it is renewed in parallel to the governments of the territorial entities, or because it is 
renewed by thirds or halves. Only one unitary state, France, also has this type of partial renewal. 
Thus, partial renewal is the rule in federal states while it is highly infrequent among unitary states.  

In federal states where upper chambers are designed to represent territorial interests, senators 
may be appointed in two main ways:  

A. Direct election by citizens of the constituent states or units/territorial entities. An equal 
number of senators can be allocated to each territorial entity (under a principle of equal 
representation), regardless of size or population. Other constitutions allocate a minimum 
number of senators to each territorial entity followed by an additional number of senators 
based on population. In some cases, the equal representation of states in the Senate is 
strongly ensured by the Constitution insofar as it requires that such a rule can only be 
modified with the express consent of each state concerned. (e.g. USA). This system is normal 
in federal states influenced by the U.S.A. model and in common law countries, but it also 
applies in Switzerland. The mandate exercised by senators is representative, as they cannot 
receive instructions or be revoked or replaced before the expiry of their mandate.43 

B. Indirect election by different institutions of the constituent states or territorial entities. In 
these cases, the representation of the territories does not tend to be identical, but rather 
weighted according to population size, although it is not fully proportional. The aim of these 
rules is to preserve the influence of the smallest territories, but to take also into account the 

                                                             

43 Although this question was the subject of discussion in the United States, it was never fully accepted by the states until 
the parliamentary designation of senators was replaced by direct popular election. 
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strong population differences within those entities. A minimum number of representatives 
for each entity is usually assigned, regardless of the population, and a maximum number is 
usually also fixed. This model is common in countries influenced by the federalism of Central 
Europe. There are in turn three versions of this model:  

C. Appointment of the senators by the parliaments of the constituent states of the federation 
or territorial entities (e.g. Austria). The senators have a representative mandate and may not 
receive instructions or be revoked by their parliaments.  

D. Appointment by the governments of the constituent states or units/territorial entities, 
including ad hoc appointments for each specific meeting of the upper chamber (e.g., 
Germany). It should be noted that these governments enjoy the confidence of their 
parliaments, as this model can only be found in parliamentary systems. As they are members 
of the government, the senators express the will and follow the instructions of the executive 
body, which may remove them. In this version, the vote of the senators in each state is not 
individual but cast as a bloc or by weighted vote. Likewise, the mandate is not representative 
but imperative. 

E. A mixed system in which some senators are appointed by the parliaments of the constituent 
states or units and others according to different systems (e.g. direct election in the case of 
Spain, co-opted by the Senate in Belgium, appointed by the Head of State in India). In most 
cases, the position of the senators selected in this way is permanent during their mandate; 
while in others it depends on the specific meetings of the upper chamber (e.g. South Africa). 
There can be situations in which the senators act freely, and others in which they have to 
follow instructions expressed by the legislatures that appointed them. In the latter case, the 
senators of each province or constituent state vote as a bloc. 

It is important to stress that in all the cases analysed the Senate or the Council is a federal body, i.e. 
it is an institution of the federal or regional state. Senates in federalism exercise the competences 
assigned to the federation and enable participation of the different territorial entities into 
common/federal decisions. But there are two separate spheres of competences: the federation and 
its territorial components. The competences of the federated states are exercised freely by their 
respective internal bodies. This does not prevent them from cooperating and coordinating with 
each other through mechanisms of cooperation and intergovernmental relations, e.g. Ministers' 
conferences or presidents' conferences, or cooperative inter-state conventions. These 
instruments are particularly important in systems in which federal and state competences are 
interconnected through formulas of 'cooperative federalism' (typically those forms of federalism 
which follow German patterns). But there can also be very relevant in cases where the Senate does 
not properly fulfil the function of territorial representation. In this type of situation, the network of 
cooperation instruments (in particular, presidents' conferences) can be considered as an embryonic 
third chamber (e.g. Italy, Spain, Canada; and it has also been argued for Switzerland), insofar as it 
tries to make up for the lack of a channel to express the will of the territorial entities in federal 
decisions affecting them or which may condition the exercise of their own competences. However, 
these conferences are voluntary devices for the constituent states or territorial units/entities. In 
contrast, senates are federal bodies that exercise powers assigned to the federation by the 
constitution. The Senate's work and powers do not depend in any way on the free will of the 
member states of the federation. Federal senates are not cooperative bodies for coordinating the 
exercise of powers constitutionally allocated to the states or the territorial units of the federation. 
Senates are federal bodies that exercise their own competences irrespective of the powers 
allocated at infra-federal level to the states or territorial unities. 

3.1.2. Selection of senators in non-federal states 
When the senate does not represent the territorial entities, typically in unitary states, the systems 
used to select senators are very variegated and depend on the function assigned to the second 
chamber. In all cases, the senators exercise a representative mandate and are not subject to 
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instructions, nor may they be revoked. The main selection methods identified in the countries 
analysed are the following: 

A. Direct election of the senators by the people, but in electoral districts that are not regionally 
based, or at least not predominantly. The electoral system applied to the upper chamber 
elections tends to be a majority/plurality system. In addition, the upper chamber frequently 
reproduces the partisan majorities of the lower chamber, and this duplication means that its 
usefulness is often called into question. Although the number of senators per electoral district 
can be established proportionally, there tends to be an over-representation of electoral districts 
with lower population densities. 

B. Indirect election: Two formulas can be found in comparative constitutional law. 
a. Election by an electoral college: senators are appointed on a territorial basis. But there 

is no political self-governance allocated to those territories. They may have, at most, 
competences of an administrative nature. In these cases, it is common for the 
configuration of territorial colleges to lead to the over-representation of rural areas, 
which tend to be less populated.  

b. Representation of groups or interests: This is an old formula that is infrequent nowadays. 
It consists of assigning a number of senators to specific professions so that only citizens 
who work in those professions participate in their election. 

C. Mixed election: Some systems combine direct elections by the citizens and indirect selection 
through other bodies, which may be the legislative bodies of the territorial entities, or by co-
option (appointed by the members of the chamber themselves). In other cases, apart from the 
(directly or indirectly) elected senators there may be other senators appointed by the executive 
or even senators who are members of the chamber on their own right (e.g. former presidents of 
the republic). 

D. Appointment: Typically, appointments are made upon proposal of the prime minister, following 
the old British model of the House of Lords. Ireland copies this system with respect to 11 of its 
members. In Canada, the appointment is territorial, but the territory taken as a point of reference 
is not the provinces into which the federation is divided. This infrequent form of appointment 
explains why the Canadian Senate is not considered a body representing the provinces, even 
though it is a federal state.  

3.2. Internal organisation and functioning of upper chambers 
In contrast to the previous section, the internal organisation of the upper chambers does not 
necessarily depend on their carrying out the role of territorial representation. Quite the contrary. 
There is a high level of uniformity in the internal functioning of upper chambers irrespective of being 
enshrined in federal or non-federal states. Such uniformity is arguably the result of the fact that they 
all mirror the organisation of the lower chamber either by mere imitation or out of pure tradition. 
Differences are to be explained (with some exceptions) rather by reasons stemming from the 
specific form of government or from the parliamentary history and tradition of each country. 

Internal organisation and functioning of the chamber is to be found in its rules of procedure, 
approved by the chamber itself (standing orders). Rules of procedure concretising and developing 
the general principles laid down in the constitutions. Other sources of parliamentary law are usually 
relevant, such as the interpretation of the rules of procedure by the bodies in charge of the internal 
organisation of the chamber, lower-level regulations, interpretative and implementing rules, or uses 
or parliamentary conventions.  

Most senates divide their activity into periods of sessions, which range between 1 and 4 per year. 
The number of sessions is usually less than or equal to those of the lower chamber. In presidential 
systems, the senate cannot be dissolved by the executive. There is a parliamentary mandate and a 
term with a fixed duration by virtue of a stricter separation of powers. In contrast, in parliamentary 
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systems, such a possibility depends on whether the upper chamber performs functions of 
territorial representation. In federal states with a parliamentary form of government, the senates 
cannot be dissolved by the head of government. However, in unitary states there may be an early 
dissolution, although it could be subject to some limits. There are exceptions to this general rule in 
France and the United Kingdom, and restrictions to dissolution in Poland. 

The form of government also significantly affects whether members of the executive can attend and 
take the floor in upper chamber sessions. Typically, in parliamentary systems, the members of 
government may participate in the debates, although without the right to a vote if they are not 
members of the chamber. In presidential systems, however, the members of the executive cannot 
attend the sessions, and still less so participate in them, unless they have been invited to appear. 
One interesting feature of some senates is that presidents of the territorial entities with political 
autonomy can participate in the debates of the senate if requested (e.g. Germany, Austria and in the 
General Committee of the Autonomous Regions in Spain). However, in practice this possibility has 
hardly been exercised in any of the countries where it is legally allowed. 

The Chamber's governing bodies tend to be of two types: the president as a single-person body, 
and a bureau or another collegiate governing body that may adopt different names. The presidency 
of the upper chamber in federal states is frequently predetermined by constitutional rules or 
conventions. The representative symbolism assigned to the presidency of the chamber 
recommends preventing its allegiance to any political group. There are two models in place. In 
presidential models the presidency of the upper chamber is often attributed to the vice-president 
of the federation (e.g. United States, Argentina and India) whereas in some federal systems of 
parliamentary government, the president may be appointed at the proposal of the prime minister 
(e. g. Canada). This does not mean that the person is truly responsible in practice for presiding the 
sittings, which he or she only does occasionally. In fact, a pro tempore president or replacement 
president is often appointed by the president him or herself, or by the chamber to preside the 
sittings. In any case, in these types of models the powers of the presidents are quite limited. Another 
model of presidency for the upper chamber is the establishment of a rotation system according to 
a pre-established order between the representatives of the different constituent states/territorial 
entities. In these cases the mandate tends to be fairly brief (e. g. Germany, Austria). It is also frequent 
setting up a presidium consisting of the acting president, the previous president and the next 
president to guarantee the continuity and consistency of parliamentary work. Switzerland provides 
a different solution in which the presidency is not exercised on a rotation basis, but it has a very brief 
mandate (only one year). In the case of unitary states, the president is elected by the members of 
the house for the entire duration of the legislature.  

The presidents have representative functions and the competence to conduct parliamentary 
debates and interpret the rules of procedure. The importance of their competences depends on 
their form of appointment. In the case of presidents appointed automatically, vice-presidents of the 
republic for example, or appointed by rotation, the powers relating to the organisation of 
parliamentary work and the setting of the agenda are in truth assigned to other bodies or members 
of the chamber. In the case of elected presidents, their powers tend to be wider, both individually 
and by means of their participation in the rest of the bodies governing the chamber. 

The collective governing bodies of the Chamber can be of four different types, depending on 
whether they are only bodies for technical and administrative decisions relating to the internal 
organisation of the Chamber or bodies for more politically charged decisions.  

A.  Technical and expert senatorial bodies: They are forums for neutral exchange and 
organisation of parliamentary work. They can adopt the form of an advisory council in which 
the territorial entities or a group of senators with long parliamentary experience can 
participate in a position of equality. In both cases, their work is to advise the presidency, who 
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(supported by the chamber's administration) carries out the administrative, rather than 
political organisation of parliamentary work. When there is no specific body deciding on all 
administrative and organisational matters, the rules of procedure clearly attribute this task 
to the President's Office, a technical committee or a committee of 'elders', with the help of 
an effective parliamentary bureaucracy. 

B. Governing bodies with institutional and political group representation: This formula sets up 
a bureau composed of the president, the vice-presidents and a varying number of members. 
Members are elected on the basis of representativeness, so that all political groups are taken 
into account according to their relative weight in the chamber. The correlation between the 
size of the political groups and their representation in the governing body is ensured either 
by the system applied to elect its members or by the chamber's rules of procedure, but the 
degree of representativeness finally achieved differs from system to system. Therefore, in 
cases where such representativeness is not fully achieved, these bodies will only perform 
administrative and organisational competences. For the development of functions of a 
more political nature, a complementary body is usually provided for, as explained in the 
following section. 

C. Governing bodies that exclusively represent political groups: These are bodies composed of 
spokespersons or presidents of political groups in which decisions are taken either by 
unanimity or more frequently by a weighted vote according to the specific weight of each 
political group in the chamber. In parliamentary systems, a government representative also 
usually participates to ensure coordination with the executive's work. It is the chamber's 
typical political governing body. 

D. The plenary: Parliaments that have received a greater influence from the British model lack 
a specific governing body for the chamber apart from the Speaker. Following a pre-
established model of agendas (which does not clarify the content of the agenda but only 
the order for discussing the different issues once agreed to be discussed) the body that 
organises parliamentary work on a daily basis is the plenary itself, which decides on the 
questions to be debated at the start of each sitting according to the results of the previous 
plenary session. The parliamentary work depends on the majority leader who, after prior 
consultation with the minority leaders, implements a fairly automatic system of operation. 
The model is based on strong and independent parliamentary administration. In some 
countries, it is not the plenary but a standing parliamentary committee with proportional 
representation of the political groups that decides on the organisation of Parliament's 
business and legislative planning. 

With respect to the deliberative bodies, all the upper chambers examined in this study operate in 
plenary sessions and in committees. All of them also include the creation of standing committees 
specialised in different policy areas. Similarly, with some exceptions, non-standing committees can 
be created, including those set up for study and research. Committees may also frequently set up 
sub-committees, working groups and inquiry committees for specific issues. However, the 
composition of the parliamentary committees and their functions vary. As regards their 
composition, committees commonly represent the political groups on a proportional basis. The 
committees tend to reproduce the organisation of the chamber on a reduced scale, with a 
presidency and a bureau, normally elected from among their members. However, sometimes the 
presidents are appointed by the plenary, the presidency or the bureau. It is a fairly common (though 
not unanimous) convention that the presidencies of the committees are distributed more or less 
proportionally amongst the political groups, preventing a majority from gaining control of all of 
them.  

A specific case in the composition of the senate committees is Germany, where the proportion of 
the representation of the Länder in the Council is maintained rather than representation of the 
different political groups. The representation of Länder is also frequently delegated to special 
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officials and not assumed by the members of the Länder executives, to facilitate compromises on 
very technical issues. 

The deliberative work in the committees is essentially technical in nature. This explains why their 
work is not often public, or may be so but only to a limited extent. Even if the general rule is to keep 
the public informed, it is much more frequent for committees to hold closed sittings (sitting in 
camera). The reason is the greater ease for reaching agreements without permanent pressure from 
citizens. This is democratically acceptable to the extent that these agreements must be ratified later 
by the plenary in a public session. In contrast, in the case of plenary sittings, the rule is always 
publicity of the debates, closed sessions being exceptional. 

It should be underlined that although committees do not have the final say, their resolutions and 
reports are regularly approved later without any further discussion by the plenary of the upper 
chamber as a first point of the agenda. Only the issues in which the committees have not been 
capable of reaching a common position are subject to true discussions in the plenary. 

In Italy and Spain, standing committees may amend and pass legislation (full legislative power) 
without any involvement of the plenary, even in the lower chambers. Thus, standing committees 
may replace the plenary of the chamber in the exercise of some of their legislative functions, 
typically in issues of a more specialised or technical nature. Something similar happens in the 
committees specialised on European Union issues in the upper chambers of Austria and Germany. 
They may replace the plenary in the adoption of an opinion, but only in cases in which the issuing 
of the opinion is urgent.  

 

3.3. Upper chamber legislative powers 
A feature of bicameralism is that upper chambers are significantly involved in the legislative 
process. All the senates considered in this report share this parliamentary responsibility to varying 
degrees, although their position vis-à-vis the lower chamber differs from country to country, 
depending on both specific traditions and federal arrangements. 

The legislative procedure in senates tends to be very similar to that in the lower chambers.44 They 
include a phase carried out at a committee level, with a possible prior examination in a sub-
committee or working group, and another phase in the plenary. The committee discusses all the 
amendments tabled. In the plenary phase, new amendments (different from the ones tabled and 
discussed in committee) cannot usually be discussed. In some systems, the proposed veto or 
decision about whether the chamber must decide on a legislative initiative is carried out in a plenary 
session before a general debate. If the plenary decides that the draft does not deserve further 
discussion, it is immediately passed. 

Despite sharing some similar procedural rules, the legislative procedure in upper chambers presents 
some unusual aspects that should be highlighted.  

i) Often, upper chambers intervene in all legislative initiatives and have the same 
constitutional position with respect to the lower chamber in all kinds of legislative initiatives. 
However, in some federal states (e.g. Germany, Belgium and South Africa)45 upper chambers 

                                                             

44 Once more, the exception is the Senate of the United States of America, whose operation is much more individualistic 
than that of the House of Representatives and therefore presents many special points. 

45 Some unitary states also include a duality of positions in the senate for the approval of laws. Thus, when approving 
organic (constitutional) laws, the French Senate has a very much stronger position than in other legislation. A special 



The Council: A Second Chamber for the European Union? 

  

17 

do only participate in the legislative process in specific policy areas. In this case, the upper 
chambers only decide on certain matters, or their powers are different according to what 
the policy areas in question are. Thus, the involvement of the upper chamber may be limited 
to policy areas of special interest for territorial entities or of a particular political importance. 
Similarly, a distinction can be made between bills that necessarily require the consent of the 
upper house, and those that can only be opposed with a veto that can easily be overridden 
by the lower house. Therefore, the constitutional position of the upper chamber is different 
depending on the policy area covered by the legislative draft under consideration. 

ii) Typically, the lower chamber is the first to deliberate on a draft law. This does not mean that 
the upper chamber lacks the possibility of initiative, but its initiatives are commonly sent 
first to the lower chamber for deliberation. This priority in the initial consideration of the 
legislative initiative is relevant because it not only affects the subsequent legislative 
deliberation, but above all it can lead to the proceedings being blocked. It must also be 
taken into account that in parliamentary systems, which predominate in the European 
Union, the great majority of legislative initiatives come from the government and, almost 
without exception,46 are first considered by the lower chambers. An interesting alternative 
is the German case in which the Bundesrat is consulted by the federal government in 
relation to draft laws before sending them to the lower chamber. The opinion of the upper 
chamber is not binding and must be issued within a short period in order not to delay the 
procedure.  

iii) Upper chambers in Europe are often subject to strict or shorter deadlines for deciding on 
initiatives than lower chambers. With the exception of France, Italy and the Netherlands (all 
non-federal states), deadlines apply, with respect to senates, for deciding on legislative 
texts. These measures aim to prevent situations of impasse that may be caused by excessive 
delays in the approval of the position of the upper chamber on a legislative initiative. It is 
worth highlighting that these time limits do not exist in any of the examples of upper 
chambers in non-EU states analysed in this study, which are mostly upper chambers of 
federal states.  

iv) Upper chambers can adopt suspensive or absolute vetoes to legislative initiatives. 
Suspensive vetoes simply delay the legislative procedure and force the lower chamber to 
reconsider its position. Absolute vetoes block the approval of the initiative and require 
dispute settlement mechanisms between the two chambers to be overridden. Also, upper 
chambers may introduce amendments to legislative initiatives, which usually require some 
form of subsequent endorsement by the lower chamber. In some states, a partial 
amendment is not allowed; surprisingly, this is the case with two federal states such as 
Austria and Germany (as well as the Netherlands). But in these cases, the system normally 
finds mechanisms to accommodate the upper chambers' will in practice and prevent 
possible vetoes.  

The most important aspect of the legislative procedure for measuring the strength of the senate in 
a bicameral system is undoubtedly the dispute resolution mechanism between the two chambers. 
Systems in which constitutional rules award prevalence to the lower chamber in the legislative 
procedure are examples of weak bicameralism; while others that establish the need for consent 
between the two chambers are examples of strong senates. The following conflict resolution tools 
may be used, even cumulatively on occasion: 

                                                             

case is that of Romania, in which there is a functional separation between the two chambers. A system of preferential 
issues for each has been established, so that even when both participate in a procedure, it is the chamber with the 
preferential competence that is predominant in the end. 

46 Significant in this respect is the Italian case, where the legislative procedure can be initiated in either of the two 
chambers. The explanation can be found in the particular arrangement of bicameralism in Italy, with a perfect symmetry 
between both chambers, although the Senate does not have the function of territorial representation.  
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i) Navette or shuttle: In these cases, the legislative text that has been vetoed or amended by 
the senate is forwarded to the lower house for further consideration. It may be a single 
reading procedure, so that it ends with the decision of the lower chamber; or there may be 
back and forth readings until both chambers agree on the same text. The number of 
readings by each chamber may be limited. If there is no agreement after all the stipulated 
readings, the legislative initiative is either dropped or some other system of conflict 
resolution is applied. 

ii) Mixed committee: After the first or various readings in both chambers, there is often a 
mandatory or optional call for a joint committee of the two chambers with an equal 
representation from each one, to agree on a common text to be submitted to each chamber 
for a final vote. Usually, the meetings of the joint committee are closed to the public to 
facilitate agreements. If there is no agreement, either the initiative is dropped or one of the 
other mechanisms is applied. 

iii) Predominance of the lower house: This is the most common way of ending with the 
situations of blockage when neither the navette mechanism nor the joint committee has led 
to an agreement between both houses. In this case, the lower chamber has the final word 
in relation to the legislative initiative (except in symmetrical bicameral systems in which 
both chambers are in a situation of equality, which is only the case in some federal states 
and Italy), either by qualified majority, simple majority or, in some cases, by reproducing the 
same majority that imposed the veto in the upper chamber. Frequently, a certain amount of 
time must also pass before the lower chamber can impose its will. Note that not even in 
systems in which the position of the upper chamber is stronger is there a possibility that the 
will of this chamber shall prevail, most likely for reasons linked to the greater democratic 
legitimacy typically bestowed on lower chambers. If an agreement is not possible, either the 
lower house prevails or the legislative initiative will not be adopted. 

iv) Mixed systems: in bicameral systems in which a functional specialisation by subject matter 
or the type of law (ordinary, organic, etc.) is involved, it is possible to adopt different 
methods for resolving disagreements between the two parliamentary chambers. In these 
cases, if the position of the upper chamber is stronger for the adoption of legislation on a 
particular policy area, its consent is usually required, and the proposal will not be adopted 
after the use of shuttle mechanisms and joint committees unless the upper chamber gives 
its consent. However, in policy areas where its position is weaker the lower chamber position 
prevails. 

v) Infrequent systems: two unusual systems for resolving a disagreement between the two 
chambers are the dissolution of both chambers after successive unsuccessful readings 
(Australia) or voting on the text in a joint session of the two chambers (India). The first 
solution is obviously an incentive for reaching agreements but may lead to situations of 
impasse that result in serious institutional crises. The second favours the lower chamber, as 
its number of members tends to be greater than that of the upper chamber.   

 

3.4. Other non-legislative powers of upper chambers 
The upper chambers exercise other competences apart from the purely legislative ones. Some are 
normative competences, while others allow them to interact with other state institutions.  

3.4.1. Normative powers: constitutional reform and treaty-making power 
The most significant normative powers assigned to upper chambers apart from their legislative 
function are those relating to constitutional reforms, authorisation or ratification of international 
treaties and the approval of the budget. In the first two cases, the senate tends to see its position 
reinforced; and in the third, its position is the same as in the legislative procedure, or less important. 
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Concerning constitutional reforms, the role of the senate tends to be important, particularly in 
federal systems. Its position is often reinforced and its traditional subordination to the lower 
chamber is replaced by a position closer to equality. Even when the upper chamber has a role 
subordinate to the lower chamber, there are stricter conflict resolution mechanisms and further 
guarantees, such as the possibility of referendums being called by qualified minorities. In 
federations, the upper chamber's greater role in relation to constitutional reforms may be justified 
by the need to ensure participation of territorial entities when redefining the constitutional 
structure and the distribution of powers between the central power and the constituent units. This 
also tends to be the case when the reform affects the actual composition of the senate or its powers 
as a federal body. Constitutional reforms are seen as an update of the constitutional agreement 
established at the time the federation was created, and for this reason they require qualified 
participation of the chamber representing all the parties in the original agreement. In contrast, in 
the case of unitary states, the stronger role attributed to upper chambers may derive from the 
substantive importance of amending the constitution. Considered as the supreme law of the land, 
the amendment of the constitution may justify the intervention of a review chamber or one 
representing other interests than those connected to the representation of the people which are 
assumed by lower chambers. 

In some cases (although with some exceptions) for the ratification of international treaties the 
senate also has a stronger position than the one granted in the legislative procedure. This is 
particularly clear in federal states, where we may even find the only example of exclusive 
intervention by an upper chamber when passing legal text: the required consent to international 
treaties by a two-thirds senatorial majority in USA. This qualified participation possibly derives from 
the impossibility of subjecting the exercise of treaty-making powers to the internal distribution of 
powers between the territorial entities and the federation. The unitary exercise of external powers 
in matters or areas that might fall under the competence of territorial entities justifies the 
participation of upper chambers and provides a form of control in the process. 

In both cases (constitutional reform and international treaties) the powers conferred to the federal 
senate may be an example of what Antonio La Pergola, following the proposals of Carl Joachim 
Friedrich, called 'contractualist residuals' of the federations which were originally former 
confederations.47.  

In contrast, the position of a senate tends to be weaker in the exercise of the financial and 
budgetary function. In some cases, the upper chamber holds the same position as in the legislative 
procedure, even when it enjoys a position of parity in said procedure. But since the budget has a 
very specific statute, the upper chamber will also have the same limits imposed on the lower house 
by the specific budgetary procedure (which are not identical to those of the ordinary legislative 
procedure). It should not be forgotten that the role of the executive, as leading player of the 
direction of economic policy, weakens the capacity of members of parliament and political groups 
to table amendments to the budget. However, on some occasions, the upper chamber's position is 
weakened even further in relation to that of the lower chamber by the shortening of deadlines for 
discussing the draft budget, or greater limitations of the right to amend, which may even be 
removed.  

3.4.2. Relations with other institutions/bodies 
The institutional importance and territorial representation conferred on the upper chamber is 
relevant in matters affecting relations with other state institutions. They are actively involved in 

                                                             

47 Antonio La Pergola, Residui contrattualistici e struttura federale nell'ordinamento degli Stati Uniti, Giuffré, Milano, 1969 
is a classic, as is the work of Carl J. Friedrich, Trends of Federalism in Theory and Practice, Frederick a. Praeger, New York, 
1968. 
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decision-making processes affecting the federation as a whole, or its basic institutions. We will now 
examine some of these relationships between branches of government in which the senate 
participates. 

With respect to the federal states, all types of senates intervene in the federal coercion mechanism 
(Bundesexecution). This concept refers to an extraordinary instrument under which the federation 
can enforce compliance by the territorial entities with their constitutional and legal obligations. The 
rules vary, but in all the federal systems in which this exceptional political control is envisaged, the 
upper chamber may intervene, either exclusively, or on an equal footing with the lower chamber, as 
a body authorising the federal government to exercise a number of extraordinary powers. In these 
situations the senate operates as a balancing institution, ensuring the participation of the territorial 
entities in the procedure, and therefore preventing possible centripetal effects of actions of federal 
bodies not respecting the prerogatives of the constituent units.  

The position of the senate with respect to the appointment or investiture of the executive and 
its oversight is usually very weak. Typically, the senate does not intervene in appointment 
processes of the central government or its president in parliamentary systems, or in a possible 
motion of censure. This oversight power is commonly conferred to the lower chambers, with the 
notable exception of Italy and the peculiar case of Switzerland, where parliament grants its 
confidence to the government without the possibility to withdraw it. In contrast, the ordinary 
powers for overseeing the government granted to upper chambers are relevant (even if they cannot 
censure the government); and, in some federal states with a presidential form of government, the 
oversight powers of the senate are as strong as or even stronger than those exercised by the lower 
chamber. However, this is not usually the case. As a rule, the senates' oversight powers are not as 
strong as those of the lower chamber and are usually exercised by mechanisms seeking to obtain 
information from the executive, such as written questions, statements by members of government, 
etc.; but not through more powerful oversight tools such as votes of no confidence. 

An exception to these limited oversight powers is the relevant position occupied by the upper 
chambers in impeachment processes of the head of state48, where the actual normal operation of 
the institutional system is in play, i.e. the division of powers. This is clear in federal states with a 
presidential form of government. In these political accusations (impeachments), the senate plays an 
important role, either authorising the triggering of the process, or having the final say on the 
removal of the head of state.  

The senate's function providing institutional cohesion is also evident considering its role in the 
appointment of certain authorities, when the senate may either appoint itself or authorise 
presidential appointments. Some of the judges sitting in the highest courts, particularly 
constitutional courts, are often appointed or their appointment is ratified by the upper chamber. It 
is also common for the upper house to be involved in the appointment of members of judicial 
councils (where they exist). Once more, some contractual remnants are visible in the constitutional 
design of the federation inasmuch as these higher courts have jurisdiction to arbitrate and decide 
on conflicts in the distribution of powers between the federation and the territorial entities. The 
senatorial intervention in the nominations of these 'federal arbitrators' for the distribution of 
competences may safeguard the autonomy of those territorial entities insofar as the upper chamber 
represents those territorial entities at the federal level.  

                                                             

48 In general, the role of the senate is very relevant in relation to the head of state, and plays a role that is essential rather 
than equal. This is not covered by the purpose of this report, so we have only highlighted the process of impeachment 
in the text and in the tables included in Annex 1. However, the role of the senate in the appointment of the head of state 
can be appreciated in parliamentary republics, in its appointment of a replacement in the case of death. Even in a 
monarchical system such as that in Spain, the joint sessions of both chambers are only envisaged for some of the 
decisions relating to the Crown. 
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3.5. Conclusion: characteristics of the different types of upper 
chambers 

It is not easy to define the features characterising upper chambers, as their very different constitutional 
design gives rise to very different models. Despite this, for the purpose of clarity we have tried to 
describe the main models in two tables. First, the minimum features common to upper chambers are 
described, comparing them with those of lower chambers (table 1). Then, the basic elements of upper 
chambers are cited indicating the differences for each of the main bicameral models (table 2). 

Table 1: Minimal shared features of upper Chambers  
 

 Minimal shared features 
 

Variants 

 
Name 

 
Different from the lower chamber  

Senate 
Council 
 

 

Selection of members  
Different from the lower chamber 

a) Direct election 
b) Indirect election 
c) Appointment 
d) Mixed 

 

Purpose of the chamber  
Different from the lower chamber 

a) Second reading 
b) Territorial representation 
c) Representation of other 
interests 
d) Democratic balance 

 

 
 
Internal organisation 

Similar to lower chambers. 
Provided for in the constitution, 
the chamber's rules of procedure, 
interpretative decisions adopted 
by the governing bodies of the 
chamber, constitutional 
conventions and parliamentary 
practice. 

 
They vary depending on 
constitutional traditions and the 
contents of the chamber's rules of 
procedure. 

Duration of individual 
parliamentary mandate 

Longer than the lower chambers 1. Normally temporary (4-6 years) 
2. Exceptionally, for life 

 

Number of members  Smaller number than in lower 
chambers 

Except for the House of Lords (800)  

Term Same as or longer than the lower 
chamber 

a) Permanent (partial renewals) 
b) 4 years 
c) 5 years 
d) 6 years 
 

Governing bodies  Same as in the lower chamber: a 
president and a body for 
administrative and/or political 
management 

The appointment of both bodies 
follows different paths depending on 
the main function attributed to the 
senate. 

 
Deliberative bodies 

 
Same as the lower chamber: 
plenary and committees (standing 
and non-standing); often there are 
sub-committees and/or working 
groups 

a) Individual vote, but there may 
be a bloc or weighted vote in 
some cases. 
b) Representative mandate, but 
there may be an imperative 
mandate in some cases 

 

 
 

 a) Closed deliberation in 
committee 
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Parliamentary 
procedures  

Those common to every 
parliament: public deliberation, 
participation by minorities and 
opposition. Procedure with 
successive phases. 

b) Public deliberation in 
committee 
c) Public deliberation in 
committee, except if a decision is 
adopted to hold a closed session.  
d) Public information in plenary 
sessions with some exceptions. 
 

 

 
Legislative function 

 
Active participation in the 
legislative procedure 

a) Position of equality between 
the two chambers 
b) Subordination with respect to 
the lower chamber 
c) Specialisation by subject 
matter/policy area or type of legal 
act. 

 

 
Constitutional reform 

Essential participation in 
constitutional reform, in particular 
in federal states. 

a) Position of equality between 
the two chambers 
b) Subordination with respect to 
the lower chamber, but less than 
in the legislative process. 
 

 

 
 Authorisation to ratify 
international treaties 

Essential participation in the 
process of ratification of 
international treaties with greater 
political content 

1. Authorisation exclusively 
granted by the upper chamber. 
2. Position of equality with the 
lower chamber (more common) 
3. Subordination with respect to 
the lower chamber 

 

 
Other powers of 
constitutional 
importance 

 
Granted exclusively or shared with 
other bodies: participation in the 
appointment process of other 
bodies. 

1. Appointment of judges of the 
constitutional and/or supreme 
court. 
2. Appointment of members of 
judicial councils 
3. Authorisation or control of 
federal coercion powers over 
territorial entities 

 

Organisation of the 
secretariat of the 
chamber 

 
Same as in lower chambers 

The importance varies according to 
the different rules of procedure. 

 
In order to organise the basic features of the different types of senate according to their nature, we 
have developed the table proposed by Bulmer,49 which considers the four possible purposes of 
senates: i) a chamber for reflection and technical improvement; ii) a chamber for territorial 
representation; iii) a corporate chamber; and iv) a chamber for democratic balance or 
counterweight; and assign characteristic features to each of these types. However, it should be 
underlined that upper chambers are often supposed to address different needs, so the inclusion of 
a senate in one or other category may be debatable or even modifiable according to specific 
national political situations.50  

It should also be stressed that certain aspects do not always depend on the purpose of the chamber, 
but rather on other factors linked to the form of government (presidential or parliamentary), i.e. 
the possibility that the members of the government participate in parliamentary debates; or above 

                                                             

49 Cited above, page 12. 
50 For a different classification, based only on three purposes (technical reflection, territorial representation and corporate 

representation) the very useful work of Paolo Passaglia (already referred to above) is worth consulting. 
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all, the traditions of each state as encapsulated in the rules of procedure of each chamber, i.e. the 
type of collegiate governing bodies, the rules for setting the agenda, or the public nature of 
committee sessions. 

 Table 2: Features of upper chambers according to their main goal 
 

Type of  
senate       

 
Features 
 

Chamber for 
reflection and 
technical 
improvement 

Chamber for territorial 
representation 

Corporate 
chamber 

Chamber for 
counterweight 
or balance  

Primary/main 
purpose  

Technical 
improvement of 
laws 

Channel for the 
representation of 
territorial 
entities/constituent 
units 

Representing 
the interest of 
particular 
groups 

A counterweight 
or additional 
control to the 
lower chamber 

States UK, Canada, Spain, 
Poland, the 
Netherlands, 
Czech Republic 

USA, Germany, 
Austria, Belgium, 
Switzerland, India, 
South Africa, 
Argentina, Spain 
partially. 

Slovenia, 
Ireland 

Australia. 
France, Italy, 
Romania 

Composition  Appointed or co-
opted from among 
senators. Elected 
using electoral 
systems different 
from that of the 
lower chamber 
(often majoritarian 
electoral systems). 

Elected by bodies of 
the territorial entities, 
or directly by the 
people on a territorial 
basis/Equal 
representation of each 
territorial entity or 
weighted 
representation 
according to the 
population size. 

Elected by 
social and 
professional 
groups 

Direct or indirect 
democratic 
election 

Exercise of 
powers in the 
legislative 
procedure 

Amendments. 
Suspensive veto, 
easily overturned 
by the lower 
chamber 

Extensive powers of 
veto and amendment, 
whether in relation to 
any legislative 
initiative or limited to 
specific legislative 
initiatives (depending 
on their policy area or 
the type of legal act)  

Amendment or 
suspensive 
veto, easily 
overturned by 
the lower 
chamber 

Veto and 
amendment 
may be 
overturned by 
the other 
chamber (with 
exceptions) 

Dispute 
resolution 
within the 
legislative 
procedure 

Predominance of 
the lower chamber 

Equality of both 
chambers, or the last 
word may change 
depending on the 
area of policy which is 
being legislated 

Predominance 
of the lower 
chamber 

Equality of 
chambers. 
Shuttle 
mechanism or 
predominance 
of the lower 
chamber after 
mixed or joint 
committees.  

Constitutional 
reform 

Equal participation 
with the lower 
chamber or in a 
stronger position 
with respect to the 

Very important role in 
constitutional reform 

Participation, 
although with 
predominance 
of the lower 

Equality with 
the lower 
chamber 
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legislative 
procedure. 

chamber or no 
participation. 

Ratification of 
treaties 

Yes Very important, at 
least in the same 
position as the lower 
chamber  

No Yes 

Budget 
approval 
 

Yes, but limited Very limited or non-
existent in the upper 
chambers of EU 
Member States. Full in 
non-EU federal states, 
although with 
exceptions 

 Only in Ireland Yes, but limited 

Parliamentary 
oversight of 
government 

Slight or not 
strong. 

Ordinary oversight or 
control: does not 
include political 
responsibility 

Slight or not 
strong 

Ordinary 
oversight or 
control: does 
not include 
political 
responsibility 

Appointment 
and removal 
of 
government   

No No No Yes (except for 
France) 

Impeachment No (with some 
exceptions) 

Yes (with some 
exceptions) 

No The cases 
examined are 
split 50/50 

Parliamentary 
appointments 
of senior 
positions 

Yes, in most cases Yes, in most cases No Yes, in most 
cases 

Other powers No. Federal 
coercion in Spain 

Federal coercion No No 

Presidency of 
the chamber 

Elected by the 
chamber 

Established 
automatically 
(rotation or fixed in 
advance). Exceptions 
apply. 

Elected by the 
chamber 

Elected by the 
chamber 

Limited time 
to adopt 
decisions 

Normally, yes In EU Member States, 
yes. In other states 
analysed, no. 

Yes Normally, no  

Continuity of 
the body 

In most cases, 
renewed fully and 
periodically 
(with exceptions 
for partial renewal) 

In most cases, 
renewed partially but 
with numerous 
exceptions 

Renewed 
periodically 

Normally 
renewed in full 
and periodically 
(with exceptions 
for partial 
renewal) 
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4. Previous proposals to create a second parliamentary 
chamber for the EU 

The debate on bicameralism in the European Union has a long history, with antecedents in the 
draft Treaty on the European Political Community (1953) and in proposals to create a Senate to serve 
as a participatory channel for national parliaments (from 1989), once members of the European 
Parliament began to be elected by direct suffrage.51 Since the replacement of the European 
Communities by the European Union, the idea of a second chamber has become increasingly 
complex, with a multitude of very heterogeneous proposals, some of which aim to 
parliamentarise the Council, while others seek to create a new institution. But in all cases, the 
aspiration is for an increasingly democratic and effective Union.52 Some proposals come from 
debates within EU institutions, whereas others come from speeches and texts supported by eminent 
political figures in Europe, or contributions made by academics; the latter often resulting from 
requests made by the European institutions themselves.  

All the proposals put forward are very different, even in relation to their idea of how European 
integration should be. First, this section will focus on the proposals that lie within the current 
European Union context or paradigm; and then, the proposals that involve a leap towards 
greater political integration. The difference lies in the fact that the proposals examined in the first 
three headings do not aim to modify the nature of the integration process, but rather reform specific 
aspects of the current institutional architecture of the EU (legislative procedure, subsidiarity checks, 
oversight of the executive) at a steady pace. In contrast, the last heading of this section will present 
proposals to create a second legislative chamber for territorial representation as part of the eventual 
development of the Union in a federal direction. In the latter, not only is there a change in the 
institutional structure, but also a revision of the foundations of the integration project, including the 
idea of sovereignty. 

The proposals made by the European Parliament are in the middle ground, open to different 
options. Parliament has raised the question of transforming the Council into a true legislative 
chamber,53 but has also proposed to create a Council of States as the result of merging the European 
Council and the Council.54 However, it mentions the question of sovereignty only in a very marginal 
way, simply to 'reaffirm the mission of 'an ever-closer union among the peoples of Europe' (Article 1 
of the TEU).55 The stress is on the 'constitutional' nature of the Union, with the suggestion of 
initiating a 'constituent process'.56 It also assumes the need to concentrate the executive power in 
the Commission.57  

                                                             

51 Many of these precedents have been brilliantly summed up by Daniel Hoeffel: Rapport d'ìnformation fait au nom de le 
délégation du Sénat pour l´Union Européenne sur une deuxième chambre européennee, Sénat, Session Ordinaire de 2000-
2001, nº 381, 2001. The description of the precedents is extended in the House of Lords: European Union-seventh Report,  
European Union Committee Publications, Publications on the internet, Session 2001-2002. 

52 Federico Fabbrini: Possible Avenues for Further Political Integration in Europe. A Political Compact for a More Democratic 
and Effective Union, 2020 

53 Resolution of 16 February 2017 (2014/2249(INI)) paragraph 29.)). The suggestion of transforming the Council into a real 
legislative chamber is repeated in the European Parliament resolution of 13 February 2019 on the state of the debate 
on the future of Europe (2018/2094(INI). 

54 Resolution of 16 February 2017 (2014/2248(INI)), paragraph 54.  
55 Ibidem, paragraph 8. 
56 Ibidem, paragraph 84. 
57 Ibidem, paragraph 25. 
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4.1. A second chamber composed of national parliaments' 
representatives to ensure respect for the principle of subsidiarity.  

The idea of a chamber made up of representatives of national parliaments responsible for being the 
guardian of subsidiarity was part of the reflection prior to the constitutional convention, leading to 
the drafting of the Treaty establishing a Constitution for Europe (draft 2003, final 2004). The proposal 
would imply creating a new parliamentary institution, without altering the current legislative 
powers of the Council, and thus without displacing it from its role as co-legislator together with the 
European Parliament. 

A chamber for overseeing subsidiarity would aim to improve democracy within the European 
Union in two ways: involve national parliaments in a more intense way in the European decision-
making process and reinforce the effectiveness of the principle that decisions are taken by 
preference by the tier of government closest to the citizens.58 The question is whether these two 
objectives can be reached through the participation of the national parliaments in a shared 
procedure, such as the early warning mechanism, or if the creation of a specific parliamentary body 
provides substantial advantages. 

As is well-known, the response of the Convention drafting the Treaty establishing a Constitution 
for Europe was the preference for the creation of a procedure involving the national parliaments. 
The solution chosen was the implementation of the early warning system. This avoided the creation 
of a new institution, which in truth would be a third legislative chamber. First, for the good reason 
of simplicity of the legislative procedure. Second, in order not to add complexity to the EU's 
institutional architecture and avoid greater bureaucracy.59  

Following the entry into force of the Lisbon Treaty (2009), the debate on an effective early warning 
mechanism was re-opened. Equally, it is also reasonable to consider that the involvement of national 
parliaments should not be a simple juxtaposition of views; their views should be channelled into a 
more structured debate.  

However, to strengthen the current subsidiarity control mechanism there has been no attempt to 
look back again at the proposals put forward prior to the Constitutional Convention and proposing 
to create a senate that could oversee compliance with this principle.60 

At present, the main responses are focused on improving the current procedure. Specific 
recommendations have been made on the procedure in the report of the working group on 
subsidiarity and proportionality. 61 It would be a case of 'doing less, but more efficiently'. The 
conclusions deal with certain specific aspects of the procedure: deadlines, information and 
consultation of the regional parliaments.  

In addition, the European Parliament has pointed out that 'practical cooperation must be 
enhanced between national parliaments'62.. Protocol No. 1 on the Role of National Parliaments in 

                                                             

58 The main arguments are summed up in Daniel Hoeffel, cit., pp. 11-16. 
59 European Convention, note summing up the joint meeting of the 'Subsidiarity' and 'National Parliaments' groups on 

Monday, 22 July 2002 (CONV 210/02). Conclusions of Group I on the principle of subsidiarity, of 23 September 2002 
(CONV 286/02). 

60 A defence of a European Senate charged with overseeing the subsidiarity and proportionality of European initiatives 
can be seen in Gerhard van der Schuff and Gert-Jan Leenknegt: 'The Case for a European Senate. A model for the 
representation of national parliaments in the European Union', Zeitschrift für öffentliches Recht ZÖR 62 (2007),pp. 237–
258 

61 Report of the Task Force on Subsidiarity, Proportionality and 'Doing Less More Efficiently' (2018), pp. 12-13. 
62 (2014/2249(INI)) paragraph 49.  
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the European Union and No. 2 on the Application of the Principles of Subsidiarity and 
Proportionality, leave considerable room for improvement without the need to modify the Treaties. 

4.2. A second chamber composed of national parliament 
representatives to control intergovernmental decision-making 
procedures  

The need to reinforce the role of national parliaments in the integration process has also been 
combined with problems of parliamentary control raised regarding intergovernmental decision-
making procedures. Most notably, concern for intergovernmental action is related to foreign policy 
issues and financial crisis response mechanisms. Once more, as is the case with the proposals 
detailed in the previous point, some have been put forward aiming to address these shortcomings 
through the creation of a new institution. The proposal would not change the legislative role of the 
Council, as the new chamber would assume powers of control over the Council's non-legislative 
decisions. 

Initially, a specialised assembly was proposed to monitor the action of the European Council and 
the Council in foreign policy and common security areas. The original option was to assign this 
function to a European Senate, which would combine the task together with the control of the 
principle of subsidiarity.63 However, a simpler option could be to attribute those tasks to the 
Parliamentary Assembly of the dissolved Western European Union (composed, in turn, of 
delegations from the Member States of the Parliamentary Assembly of the Council of Europe), or the 
Conference of Parliamentary Committees for Union Affairs (COSAC).64  

Democratic control of foreign policy and common security is attributed initially to the European 
Parliament and to national parliaments. The option of a second chamber is not an alternative to 
reinforcing the instruments of control that the Treaties assign to the European Parliament (Article 
36 TEU). Rather, it would be a form of enhanced involvement of national parliaments: a way of 
advancing cooperation beyond inter-parliamentary conferences on common foreign and security 
policy (Article 10 of Protocol No. 1). 

The improvised measures for financial assistance to Member States during the global financial 
crisis of 2008 gave rise to a debate in relation to the powers assumed by the European institutions 
in which the governments of Member States are represented; a controversy on the democratic 
control of the decisions adopted by the Heads of State and Government at the Euro Summits or by 
the ministers at the Eurogroup. The current economic recession triggered by the pandemic stresses 
the importance of the problem. There are therefore numerous proposals that aim to deal with the 
democratic problems of the economic governance of the Eurozone, strengthening the role of 
both the European Parliament and national parliaments.65 

An interesting way of increasing the role of national parliaments in this policy area has been the 
proposal to create an assembly formed by representatives of national parliaments that would 
act as a balance to the powers attributed to the EU intergovernmental institutions. This parliament 
for economic policy has had some public visibility as part of the proposed Treaty on the 

                                                             

63 Tony Blair: Superpower – not Superstate? Speech given in Warsaw, October 2000, reprinted in European Essay No.12 
(London: Federal Trust, 2000).p. 21. 

64 Daniel Hoeffel, cit., pp. 25-26). 
65 Diane Fromage, 'A Parliamentary assembly for the Eurozone?', ADEMU Working Papers Series, WP 2018/134 (2018). 
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Democratisation of the Economic and Social Government of the European Union («T-DEM»).66 The 
authors of this last proposal explain that reinforcing control by the European Parliament as regards 
the economic governance of the Eurozone is unsatisfactory. They take the view that the 
coordination of economic and tax policies touches the heart of social compacts on which national 
states and the constitutional powers of national parliaments are grounded. Therefore, they consider 
the participation of national parliaments essential to democratise economic governance.67  

As a result, they propose a chamber which in its smallest version would have 130 members, of whom 
105 would be appointed by national parliaments and 25 by the European Parliament. The assembly 
would exercise the legislative and budgetary function in the Eurozone, intervene in the coordination 
of economic and monetary policies and control the executive institutions of the Eurozone.  

From the point of view of the reform procedure, the authors suggest the possibility of avoiding the 
unanimity rule for reviewing EU treaties by concluding new treaties between Member States 
outside the scope of the European Union. They put forward the idea of a Treaty on the 
Democratisation of Europe, taking as a model the Treaty for Stability, Coordination and 
Governance and the Treaty Establishing the European Stability Mechanism.  

The problem, underlined by different academics, is what effect the creation of a new parliamentary 
institution would have on the European Parliament.68 Along the same lines, the European 
Parliament itself holds that 'inter-parliamentary cooperation should not lead to the establishment 
of a new parliamentary body or a new institution.' It adds that 'the euro is the currency of the EU 
and the European Parliament is the parliament of the EU', calling on the European Parliament to find 
ways to 'guarantee the parliamentary democratic accountability of euro area-specific decisions'69. 
As a result, it upholds that the defence of national democratic institutions must be ensured through 
other forms of inter-parliamentary cooperation or increased scrutiny within national parliaments. 

4.3. Parliamentarising the Council 
It is entirely correct to classify the Council as a second legislative chamber of the Union, at least from 
the point of view of its powers. It holds legislative power together with the European Parliament. 
However, the use of the term 'chamber' denotes a will to 'parliamentarise' its structure and the 
organisation of debates; in other words, the intention to adopt the techniques of parliamentary 
law. This reinforcement of transparency and deliberation is limited to the exercise of the legislative 
function and does not extend to the other powers of the Council. 

                                                             

66 Stéphanie Hennette, Thomas Piketty, Guillaume Sacriste and Antoine Vauchez: Pour un Traité de démocratisation de 
l'Europe, Éditions du Seuil, 2017. The draft Treaty was analysed in a monographic issue, no. 1 (2018), of the magazine 
European Papers (http://www.europeanpapers.eu/en/content/e-journal/EP_eJ_2018_1).  

Proposals first made by politicians can be consulted in Sergio Fabbrini, 'Inter-governmentalism and Its Limits: Assessing 
the European Union's Answer to the Euro Crisis,' Comparative Political Studies 46, no. 9 (September 2013): 1003-1029. 

67 Hennette, Piketty, Sacriste y Vauchez, cit., pp. 9-10. 
68 Nicola Lupo: 'A New Parliamentary Assembly for the Eurozone: A Wrong Answer to a Real Democratic Problem?', cit., pp. 

83-91. 
69 2014/2249(INI)) paragraph 80. This idea is further detailed in the European Parliament resolution of 16 February 2017 on 

budgetary capacity for the euro area (2015/2344(INI)): 'The European Parliament and national parliaments should 
exercise a strengthened role in the renewed economic governance framework in order to reinforce democratic 
accountability. This includes increased national ownership on the European semester and a reform of the 
interparliamentary conference provided for in Article 13 of the Fiscal Compact to give it more substance, in order to 
develop a stronger parliamentary and public opinion. To improve ownership, national parliaments should scrutinise 
national governments, just as the European Parliament should scrutinise the European executives'. 

http://www.europeanpapers.eu/en/content/e-journal/EP_eJ_2018_1
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In fact, the last amendments introduced in the Treaty on European Union have gone in this 
direction. The Lisbon reform does not call into question the concentration of legislative, executive 
and coordination powers within the Council. The change lies in establishing different operating 
rules. Article 16.8 of the Treaty on European Union after dividing the Council's meetings in two parts, 
'dealing respectively with deliberations on Union legislative acts and non-legislative activities', 
provides that the Council 'shall meet in public when it deliberates and votes on a draft legislative 
act'. 

The proposals put forward to parliamentarise the Council suggest following this path. The 
parliamentarisation or approach towards parliamentary rules may be a gradual process. A 
distinction can be made between hard and soft parliamentarisation70. The soft 
parliamentarisation proposals would only focus on modifications affecting the legislative 
procedure, whereas hard parliamentarisation proposals would imply modifying the composition or 
organisation of the Council or requiring the Council to meet in public always. 

Proposals of this type, as in the case of the others noted above, remain within the theoretical 
framework of the current European Union, which has an indefinite, constantly evolving nature. The 
Union remains anchored on the principle that states are the 'contracting parties' of the Treaties. 
The Union still appears in the Preamble to the Treaty on European Union as a creation of the Member 
States, which have power over the Treaties and its revision. But at the same time, the Treaty 
underlines the process of creating an ever-closer union among the peoples of Europe (article 1 
TEU). The legislative power has evolved in such a way that it is no longer left exclusively in the hands 
of the Member States. In the model initially established for the European Economic Community by 
the Treaty of Rome (1957) the legislative power was attributed to the Council, made up of 
representatives of the Member States. The European Parliament was initially a consultative body 
elected indirectly by the national parliaments. The gradual increase of the European Parliament's 
powers shows how the legitimacy originally stemming from the Member States has been 
increasingly complemented by a democratic legitimacy at European level. This democratic 
legitimisation in the exercise of legislative power does not extend equally to all competences of the 
Union. Although the structure of 'pillars' has disappeared, two decision-making procedures still 
remain: community and intergovernmental methods. The differences lie in the decision-making 
power of the Parliament and the voting system in the Council (decisions may be adopted through 
qualified majority or unanimity). 

The idea of parliamentarising the Council, depending on its intensity, may entail an evolution of 
these underlying principles. Greater weight is given to the democratic legitimisation of decisions 
through transparency, deliberation and accountability. 

The proposals to parliamentarise the Council included in this section focus on two major aspects: 
the internal organisation of the Council and legislative procedure. 

 

4.3.1. Reforming the internal organisation of the Council  
The spreading of the legislative power among the different Council configurations has been 
criticised. The Council of the EU is a single legal entity, but it meets in ten different configurations, 
depending on the subject being discussed. It has been noted that the fact that each initiative is 

                                                             

70 Olivier Rozenberg: The Council of the EU: from the Congress of Ambassadors to a genuine Parliamentary Chamber? Policy 
Department for Citizens' Rights and Constitutional Affairs, European Parliament, 2019, p.21. This author uses the labels 
'soft' and 'hard' with the aim of supporting recommendations classified as moderate, focused on the legislative 
procedure, while ruling out others considered more radical 
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discussed in a sectoral configuration of the Council makes it difficult to take a balanced view of the 
impact of a legislative proposal in more than one area.71 Thus, for example, it generates obstacles 
for taking into account environmental interests, gender equality and social rights, which must be 
mainstreamed across legislation as a whole. However, the balance between the different interests 
may also be worked upon within the government of each Member State, through coordination 
between the different ministerial departments when defining the position of a Member State at the 
Council. 

Two solutions have been proposed to deal with this problem: to attribute the legislative power to a 
single configuration; or to improve the coordination of the legislative function. The discussion 
was raised in the context of the debate on the draft Treaty establishing a Constitution for Europe. 
The Vice-President of the Convention, Giuliano Amato, proposed the creation of a Legislative 
Council, to be formed by the ministers most directly responsible for European issues within each 
government. Such Chamber would be exclusively responsible for the amendment and adoption of 
legislative initiatives. The proposal was included in the draft Treaty adopted by the Convention 
(article 23), but it was not accepted by the Intergovernmental Conference after its rejection by a 
majority of Member States. Thus, the exercise of legislative power by all the configurations of the 
Council was retained.72 Instead, the General Affairs Council was given a coordinating role. 
However, in the opinion of some authors, problems of consistency and coordination remain, so 
proposals have been made to assign the legislative power either to a single configuration of the 
Council, or directly to the European Council, as we will see in the final section of this chapter.73  

The creation of a Legislative Council has been subject to several objections. It has been argued that 
it would lose the specialised knowledge which allows participation in each of the Council's 
configurations by the ministers responsible for the matters under debate. There have also been 
warnings about the imbalance that would arise between the body approving the legislative acts, 
the Legislative Council, and the control over delegated acts, which are approved by the Commission, 
and would continue in the sectoral Councils.74 Both criticisms could be overcome by establishing a 
division of tasks between the Legislative Council and the rest of the Council's configurations.75 From 
the point of view of national institutions, it has been argued that the concentration of European 
legislative power in the hands of ministers for European affairs would mean a clear strengthening 
of their position in national governments, compared with other ministers. In addition, this could also 
generate an undesirable rivalry between the Prime Minister as leader of the government and the 
national ministers for European affairs.76  

                                                             

71 In the words of Giuliano Amato: 'The European convention: First achievements and open dilemmas', International Journal 
of Constitutional Law, Volume 1, Issue 2, 2003, p. 356: The sectoral councils, by legislating each in its own sphere of 
competence, violate the most basic democratic rules which require that decisions with an impact on many public 
interests are not taken unilaterally by the holders of only one such interest (e.g. environmental decisions usually affect 
labour, the economy, and various other interests). 

72 Paul Craig: The Constitutional Treaty: Legislative and Executive Power in the Emerging Constitutional Order, EUI Working 
Paper LAW No. 2004/7 

73 Federico Fabbrini: 'The Relation Between the European Council and the Council: Institutional Arguments in Favour of an 
EU Senate' cit., who proposes attributing the legislative power to the European Council. The attribution of legislative 
power to the European Council would represent a major change with respect to the nature of the European Union, 
stressing its dual nature as a union of states and citizens, and also in the division of the legislative and executive powers. 
For these reasons, we will classify this proposal within the following block. 

74 Paul Craig, cit. See art. 290.2 TFUE. 
75 National parliaments can be taken as a model. Legislative power in national parliaments is divided between the plenary 

and the legislative committees, which pass some bills without the intervention of the plenary. 
76 Federico Fabbrini: cit., p.496; Olivier Rozenberg, cit., p. 21 
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Moreover, it is uncertain which alternative (Legislative Council or sectoral Councils) increases the 
control of national parliaments over the negotiating position of their respective Member States 
in the Council. It may be thought that a Legislative Council would make it easier to follow the 
procedures and would have a greater public impact, thus favouring democratic control by the 
national parliaments. On the other hand, it has also been argued that discussion in sectoral 
configurations is better adapted to the structure of parliamentary standing committees. Some have 
also noted the danger felt by ministers who represent the Member States in the Legislative Council 
sessions and who lack the sectoral expertise in the matters that are debated, which would simply 
ratify the agreements previously adopted by the preparatory bodies, rendering decision-making 
more opaque.77 

4.3.2. Reforming the legislative procedure 
The recourse to parliamentary law as a way of reforming the legislative procedure in the Council 
responds to two purposes related to the democratic ideal. In a very straightforward way, a reform 
may aim to increase the transparency of the Council's work.78 However, at the same time the idea 
is for the Council to operate as a more deliberative body, i.e. giving a greater weight to 
parliamentary debate, understood as a process in which reasons justifying a particular decision are 
given and accepted within a public discussion, so that the decision is not seen as the outcome of 
secret trade-offs among different political actors with unknown interests. In the terms of the famous 
phrase of Edmund Burke, the Council should be more a deliberative assembly rather than a congress 
of ambassadors.79 Parliamentarisation, the assumption of typically parliamentary traits, can be a 
good alternative to opacity. The Council's Rules of Procedure were a step forward but may have 
already fallen short. In this context, it is important to recall that the reform of these Rules can be 
made by simple majority. 

Transparency is unequal in the different phases of the legislative procedure within the Council. 
The Treaty on European Union establishes that the Council meets in public when it deliberates and 
votes on a draft legislative act (article 16(8) TEU). The preparatory documents and votes of the 
Council are available online. Videos of the Council's public sessions can also be viewed. The citizens 
of each Member State can know how their representative voted, even though the information is not 
always easy to find and even if the sense of the final vote does not always reflect the position 
maintained during the negotiations. However, the information available does not provide 
information on the arguments used in the discussion, even though the legislative session is public. 
This is because most of the conflictive questions have already been decided in the preparatory 
meetings before the approval of the legislative text in the configuration of the Council. In 
accordance with Article 3(6) of Council's Rules of Procedure, deliberations on legislative acts are 
divided into A and B items on the agenda. A items are those that the Council approve without further 
discussion: 'but this does not exclude the possibility of any member of the Council or of the 
Commission expressing an opinion at the time of the approval of these items and having statements 
included in the minutes'. But, in practice, most of the legislative texts appear as A items on the 
agenda and statements given by Council members do not reveal the reasons that have led to the 
position eventually adopted by this institution. This is a typically governmental technique, in which 

                                                             

77 Rozenberg, cit., p. 24. 
78 We are referring to the transparency of the commitments reached by the Member States. Another separate question, 

which we will not expand upon, is the transparency of the representation of private interests, in relation to which we 
will highlight the Interinstitutional Agreement on a revised European Transparency Register adopted by the 
Commission, the Parliament and the Council.  

79 Rozenberg, cit. 
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cabinet decisions are predetermined and practically decided in other collegiate governmental 
bodies which prepare their decisions. 

It is not easy to reach a precise diagnosis about whether the debates in the Council achieve a 
sufficient level of deliberation. Obviously, the minimum requisite that Member States provide 
arguments in support of their position is met.80 There are also studies that support that interventions 
by Member States usually have the purpose of discussing the advantages and disadvantages of the 
legislative proposal with the aim of convincing other Member States about what is the best solution 
for the Union as a whole, rather than clarifying their own position with respect to an agreement.81 
But arguments in favour and against the legislative initiative and the reasons behind the 
compromises finally forged in Council are only known to the representatives of the national 
governments. 

Calls for greater openness of legislative discussions within the Council intertwine with demands for 
greater transparency regarding trilogues. These two issues are situated on different levels, 
because while in the first case the focus is on the functioning of the Council, the trilogues refer to 
the negotiations between the Commission, the Council and the Parliament. However, in both cases, 
the problem is to reconcile the effectiveness of informal policy-making instruments with the 
publicity required by the legislative procedure.82 There are a few initiatives aiming to enhance 
transparency and greater openness as regards the Council's decision-making on legislative 
initiatives.83 In a nutshell and as a motto: 'open the Council'. In December 2017, the delegations of 
the Conference of Parliamentary Committees for Union Affairs (COSAC) sent a letter with a number 
of proposals on transparency to the presidents of the Commission, the European Council, the 
Council and the Eurogroup.84 Along the same lines is the Report of the European Ombudsman on 
the Transparency of the Council Legislative Process (2018), with recommendations and suggestions 
for improvement.85 Most of the recommendations refer to the application of the Regulation 
regarding public access to documents of the European institutions.86 The Ombudsman's 

                                                             

80 Rozenberg, cit., notes that 'From this very minimal perspective, it is a deliberative setting' (p. 17). 
81 An analysis of the weight of argument and bargaining in the Council's working groups: Daniel Naurin: 'Most Common 

When Least Important: Deliberation in the European Union Council of Ministers.' British Journal of Political Science 40, no. 
1 (2010): 31–50. 

82 Javier Guillem Carrau: 'Los trílogos en el procedimiento legislativo de la UE: el “informal law making” en la nueva agenda 
legislativa europea'. Revista De Las Cortes Generales, n.º 92-93 (2014), 45-74.  

83 We focus on initiatives at Union level. But we should not forget that initiatives have also been taken at Member State 
level to strengthen the constitutional obligations of the government to provide information to the national parliament. 
For example, Memorandum by Professor Simon Hix, on the occasion of European Union Committee - Seventeenth 
Report, Co-decision and national parliamentary scrutiny, July 2009. Hix recommended: 'I would consequently urge the 
committee to ask the British government to make available to the committee every single amendment proposed by a 
British civil servant or minister to any piece of EU legislation (as opposed to an executive action of the EU, where secrecy 
is perhaps more defensible), and also to indicate which of these amendments were co-sponsored, and with which other 
member states. Several governments are under pressure to divulge this information, and it is only a matter of time until 
this information becomes available. It would surely be better for the British government to lead the push for 
transparency in the EU's main legislative body than to try to stop what is probably an irresistible tide'. 

84 Letter from the COSAC delegations to the European Institutions, The Hague, 20 December 2017, consulted at 
https://www.eu.dk/samling/20171/almdel/EUU/bilag/265/1841764.pdf 

85 Special Report of the European Ombudsman in strategic inquiry OI/2/2017/TE on the transparency of the Council 
legislative process (https://europa.eu/!vy47tB).  

86 Regulation (EC) No. 1049/2001 of the European Parliament and of the Council of 30 May 2001, regarding public access 
to European Parliament, Council and Commission documents. When interpreting the Regulation, the case law of the 
Court of Justice of the European Union must be taken into account. The Court of Justice recognised the right of citizens 
to access the decisions of the Legal Service of the Council relating to a legislative process in the Judgment of the Court 
(Grand Chamber) of 1 July 2008 - Kingdom of Sweden, Maurizio Turco v Council of the European Union, Kingdom of 
Denmark, Republic of Finland, United Kingdom of Great Britain and Northern Ireland, Commission of the European 
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investigation has had an impact on the Council, which has committed itself to be more proactive in 
publishing the documents produced within legislative procedures and more open as regards 
negotiations in 'trilogues'87. However, it is worth asking whether it suffices to amend the application 
of the current legislation, or whether an update of the Regulation on access to documents (which is 
prior to the Lisbon Treaty) is necessary.88 Digitalisation can help to achieve this openness. 

Another area for reform is the organisation of debates. The Rules of Procedure of the Council are 
not specific and leave a great deal of freedom to the Presidency.89 This is a deficit that 
parliamentarisation could efficiently address. With respect to the implementation of formulas to 
parliamentarise the Council's work on legislative initiatives, we should mention Olivier Rozenberg's 
proposal to hold a public debate among representatives of Member States in the Council at the start 
of the legislative procedure, a month after the publication of the Commission's legislative proposal. 
The debate in the Council would be brought forward so that it could be held before the text is 
deliberated in Parliament's first reading. The author leaves open the possibility that there should be 
an orientation vote held at the end of the discussion.90 

According to the author of the proposal, among the advantages, this initial debate would increase 
the transparency of the positions of the Member States, draw the attention of the public and 
represent an incentive to follow what is happening in the Council. It would also promote the direct 
involvement of ministers in the legislative procedure.  

The main disadvantage identified by the author himself is that the political pressure accompanying 
a public debate makes it difficult to reach agreements. It is easier to reach agreements when 
meetings are held in camera. Some studies also raise doubts about the quality of the debate when 
there is increased openness to the public. It has been noted that the Member States are more open 
to exchange arguments when political pressure is low. Greater public attention could push the 
Member States to adopt an attitude based more on confrontation and the defence of their own 
national interests.91 

Rozenberg answers these uncertainties by noting that they are risks worth taking. He compares it 
with the reform of the Rules of Procedure of the European Parliament in 2016. He explains how 
at the time there was a vigorous debate on whether the procedure in parliamentary committees 
should be preceded by a debate in the plenary, which would offer political groups the opportunity 

                                                             

Communities (Joinder Cases C-39/05 P and C-52/05 P). More recently, of note is the Judgment of the General Court 
(Seventh Chamber, Extended Composition) of 22 March 2018, Emilio De Capitani v European Parliament (T-540/15), on 
access to four-column tables drawn up for the purposes of trilogues. 

87 'I' ITEM NOTE From: Presidency/General Secretariat of the Council, dated: 14 July 2020 To: Permanent Representatives 
Committee. No. prev. doc.: 9420/20. Subject: Strengthening legislative transparency (ST-9493-2020-INIT). 

88 Joint non paper by Belgium, Denmark, Estonia, Finland, Ireland, Latvia, Luxembourg, Slovenia, Sweden and the 
Netherlands on increasing the transparency and accountability: The key to a better functioning of the European Union 
(accessed on https://www.permanentrepresentations.nl/permanent-representations/pr-e u-
brussels/documents/publications/2019/06/18/non-paper---transparency-and-accountability) 

89 However, the combination of some of the rules established by Article 20(1) of Council's Rules of Procedure to limit the 
duration of the debates have been criticised on the grounds that they give the impression that Member States 
determine their position in advance, devaluing the importance of deliberation in the Council meetings. Rozenberg, cit., 
p. 17 criticises the joining of letters d) and e) of Article 20.1. Letter d) enables the Presidency to 'ask delegations to present 
in writing their proposals for amendment of a text under discussion before a given date, together with a brief 
explanation, if appropriate.' Letter e) enables the Presidency to ask delegations which have identical or similar positions 
on a particular item, on a text or on part of a text to choose one of them to express their shared position at the meeting 
or in writing before it. 

90 Olivier Rozenberg, cit., p. 21-22. 
91 Daniel Naurin, cit., p.50. 
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to present their initial positions. He concludes that what was considered a democratic step forward 
for the Parliament could also be so for the Council.92 

4.4. A bicameral European Parliament with a second chamber 
representing Member States 

4.4.1. Context: the new Union 
The idea of a bicameral European Parliament represents a leap forward in political integration. 
While previous proposals were suggested as improvements of the current institutional architecture 
of the EU, the creation of a second legislative chamber would entail a change in model. The creation 
of a bicameral parliament for the European Union would be linked to the conviction that greater 
political integration is necessary. 

The need for a new form of political association, as well as a bicameral parliament, is only suggested 
in contexts in which there is an important feeling of being at a crossroads: a constitutional 
moment for the European integration process. This was the situation when the Treaty 
establishing the European Political Community (1952-1953) was drafted. The historical moment was 
marked by the need to respond to the military threat during the tensest phase of the Cold War. 
Subsequently, the process of reflection on the future of Europe, following the Laeken Declaration 
(15 December 2001), also coincided with another constitutional moment, against the backdrop of 
the enlargement eastwards, the need to deepen the monetary union, prepare to handle 
globalisation and the experience of wars on the territory of the former Yugoslavia. The question is 
therefore obvious. Are we now in a similar situation? Ian Kershaw has written that: 'From 2008 
onwards, a combination of crises shook Europe's foundations.' He has compared the present 
circumstances with those of the decade of the 1950s, as two periods of insecurity in Europe.93 The 
announcement of a Conference on the Future of Europe appears to highlight the constitutional 
importance of the present time.94 

Further political integration aims to reinforce the European institutions in sensitive areas such as 
defence, foreign policy, economic governance and migration. The stress is not only on the increase 
in powers attributed to the Union but also on the need to find different ways to exercise those 
powers, favouring action by supranational institutions rather than intergovernmental dynamics. In 
both cases, what is required is a more effective and coordinated action to deal with the challenges 
the EU must face. These challenges call for a European government with a single political 
management. It would not be possible to adopt complex decisions with the necessary speed 
through the current system of a government shared between Member States and EU institutions, 
which calls for long negotiations between the national executives. The emergence of a real 
European government requires a leap forward in the democratic legitimisation of the Union. A 
gradual improvement in the exercise of power boosting transparency, openness and deliberation 
in the EU's decision-making processes is insufficient; the aim is to anchor legitimacy on the idea of 
popular sovereignty. For this reason, the argument in favour of a bicameral European Parliament 
must consider that the Union cannot be based only on a treaty between Member States, but also on 
a constituent agreement. 

                                                             

92 Rozenberg, cit., p.22.  
93 Ian Kershaw, Ascenso y crisis. Europa 1950-2017: un camino incierto, Crítica, 2019. We have used the Spanish translation 

but have checked the correspondence of the quotation with the English version. 
94 A Union that strives for more – My agenda for Europe, Political guidelines for the next European Commission 2019-2024, 

by candidate for President of the European Commission, Ursula von der Leyen, European Commission, July 2019. 

https://ec.europa.eu/commission/sites/beta-political/files/political-guidelines-next-commission_en.pdf
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It should be clarified that the ideas of sovereignty and constituent agreement within the framework 
of a European Federation presume the existence of two political actors, which are defined in 
different ways, but which we can identify with the Member States and the citizens in a simplified 
way. This dual sovereignty would be the justification for a bicameral parliament. We can see two 
variations of this idea. One historical, the other theoretical. The draft Treaty establishing the 
European Political Community (1953) attributed in its Preamble the decision to create the 
Community to 'we the Peoples.' The Study Committee for the European Constitution (1952) 
explained that although the Community was based on an initiative by the Member States of the 
European Coal and Steel Community, it was in the end concluded between its peoples.95 The 
configuration of the two chambers of Parliament in this draft Treaty indicated that the reference to 
the peoples meant at the same time to the 'people united in the community' and the 'peoples of 
each state.' 

Habermas suggests that the European constituent power, the ultimate source of political authority 
within the EU, should be vested in all the European citizens and in the different peoples of the 
Member States.96 He favours the existence of a twin sovereignty of European citizens and the 
peoples of the EU, as represented by the Member States. He notes that the relationship between 
European citizens and peoples is presented in a 'heterarchic' form, i.e. not 'hierarchic'. This 
elaboration is consistent with the idea that European citizenship is an attribute added to citizenship 
of Member States.97 It also connects with Article 14(2) of the Treaty on European Union, which 
defines the members of the European Parliament as 'representatives of the citizens of the Union' 98. 

It is also important to highlight that the purpose of this duality (people and Member States) is that 
a European political power should coexist with national sovereignty and the constituent power 
of each of the peoples of the Member States. Moreover, as Vaclav Havel stated before the French 
Senate, the founding of the European Union on parliamentary and federal principles leaves more 
space to the will of each nation than the current situation based on treaties between Member States, 
which he criticised for having led to the development of bureaucracies that escape the control of 
citizens.99 This is a paradox that is not always clearly noted and should reinforce the 
parliamentarisation of the Council. 

In any case, the building of a bicameral European Parliament would require a review of the Treaties 
through the ordinary revision procedure (Article 48 (3-4) of the Treaty on European Union), a 
procedure that needs the common accord of all representatives of the governments of Member 
States and the ratification by all Member States in accordance with their respective constitutional 
requirements. These rules seem to be an unbreakable barrier at present. For this reason, as an 
alternative, Federico Fabbrini has proposed by-passing them by signing a Political Compact, a 
treaty between the Member States that want to make progress towards deeper political integration. 
The example to follow would be the agreements between Member States in parallel to the EU 
Treaties, as exemplified in the Treaty on Stability, Coordination and Governance (Fiscal Compact) 
and the Treaty establishing the European Stability Mechanism. Among the subjects that Fabbrini 

                                                             

95 Resolutions adopted by the Study Committee for the European Constitution, 1952: This Community, created on the 
initiative of the Member States of the European Coal and Steel Community and the European Defence Community, is 
concluded between their peoples. 

96 Jürgen Habermas, cit., p. 55. 
97 Article 9 of the Treaty on European Union states that 'Citizenship of the Union shall be additional to and not replace 

national citizenship.' 

 98 The Treaty establishing the European Economic Community stated that Members of the European Parliament were 
representatives of 'the peoples of the Member States united within the Community.' (Art. 190 EEC Treaty) 

99 Address by Vaclav Havel President of the Czech Republic to the French Senate, Paris, 3 March 1999, obtained from the 
Vaclav Havel Library, https://www.vaclavhavel.cz/en/.  

https://www.vaclavhavel.cz/en/
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suggests to be included in this political compact is the transfer to the European institutions of new 
powers in the field of migration and health, as well as the power to introduce taxes and develop a 
stronger budgetary policy. This increase in powers would be accompanied by a modification of the 
EU's institutional structure, namely creation of a European government and a bicameral parliament. 
With respect to the procedure, he stresses the need for the text to be negotiated within the 
framework of a convention to strengthen its democratic legitimacy.100 

4.4.2. The proposed bicameralism: horizontal and vertical organisation of 
power 

With a bicameral European Parliament on the horizon, the next step would be to determine the 
model of the second (upper) chamber, assuming that the first (lower) chamber would be the current 
European Parliament whose members are elected directly by EU citizens.101 The alternative lies 
between a body comprised of representatives of the Member States' governments or of national 
parliaments. A third possibility (with very little support) is that of a senate comprised of an equal 
number of directly elected representatives for each Member State.102 

The first option would be to create a Council of States, which absorbs both the Council and the 
European Council. During the prior debate on the European Constitution, Johannes Rau and 
Gerhard Schröder spoke in favour of this option.103 More recently, Habermas did so as well104 as has 
Federico Fabbrini,105 albeit with some differences. Fabbrini proposes that the European Council 
assume the current Council's legislative functions, leaving to the Council the coordination of the 
policies of the governments of the Member States, and the preparation of the tasks that are to be 
decided by the European Council. This option would represent the merger between the European 
Council and Council. The reasons justifying this merger are those indicated above when examining 
the decentralised internal organisation of the Council in different configurations: the difficulties in 
reaching agreements through reciprocal trade-offs in a number of legislative initiatives, and the 
need to integrate a variety of perspectives in cross-cutting initiatives.106 

This proposal also entails the formal attribution of legislative powers to the European Council, 
contrary to the current provisions of the Treaty on European Union (Article 15(1)), which 
categorically states that the European Council shall not exercise legislative functions. However, the 
political reality is somewhat different from what the Treaty prescribes. In fact, Fabbrini points out 
that the European Council is already called on to intervene, coordinating the work of the different 

                                                             

100 There is also the need to respect the criteria of legality established by the Court of Justice in the Pringle Judgment.  
101 The exception is the position of Joschka Fischer 'From Confederacy to Federation -Thoughts on the finality of European 

integration,' a conference in Humboldt University of Berlin (2000). Initially, his first chamber was comprised of elected 
members from national parliaments. The aim was to avoid the antagonism between national parliaments and the 
European Parliament. However, in a subsequent speech before the European Parliament on 7 July 2000, he reverted to 
a first chamber comprised of directly elected representatives. This qualification is taken from Tenja A. Börzel and Thomas 
Risse, 'Who is Afraid of a European Federation? How to Constitutionalise a Multi-Level Governance System', Christian 
Oerges, Yves Meny and, Joseph H. H. Weiler, (editor/s), What kind of constitution for what kind of polity?: responses to 
Joschka Fischer, Florence, Robert Schuman Centre for Advanced Studies, European University Institute/Cambridge, The 
Jean Monnet Chair, Harvard Law School, 2000 (Retrieved from Cadmus, European University Institute Research 
Repository, at: http://hdl.handle.net/1814/17255), p. 47. 

102 This option was suggested by Fischer. See previous note. 
103 The speech was published by the Federal Trust as European Essay No: 16. In the same issue, John Pinder comments on 

President Rau's proposal in 'Steps towards a European Constitution.' 
104 Jürgen Habermas, cit., pp. 554-555. 
105 Federico Fabbrini, cit. pp. 490-491. 
106 Giuliano Amato, cit., p.356. 
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sectoral Councils and facilitating agreements on legislative packages.107 In contrast to the current 
involvement of the European Council in informal law-making, the proposal we are describing would 
establish a formal involvement of the European Council in the legislative procedure. The equation 
between transparency and efficiency would change. The relationship of the European Council with 
the European Parliament would also be different, in the sense that the popularly elected chamber 
would negotiate legislative proposals directly with the body in which the Heads of State and 
Government of the Member States sit.  

The alternative would be a senate composed of the representatives of national parliaments, 
following the design of the European Political Community. This idea was taken up again during the 
debate on the future of Europe at the Convention that drafted the Treaty establishing a Constitution 
for Europe.108 The difference with respect to the proposals to create a chamber elected by national 
parliaments charged to control the principle of subsidiarity lies in a newly created senate who would 
exercise full legislative functions, discussing and approving laws, and displacing the current Council. 

As for the composition of the Senate, the options are for each state to have the same number of 
representatives or votes, or to establish a ratio between the weight of the state in the chamber and 
its population size. An intermediary solution would be the one enshrined by the Treaty establishing 
the European Political Community (1953), in which the seats in the Senate are divided by awarding 
the same number of senators to the three most populated countries (Germany, France and Italy 
would each have had 21 senators) and a smaller number for the least populated (Belgium and the 
Netherlands, 10 each, and Luxembourg, 4). 

In some cases, the possibility to merge both models of representation (representatives of national 
governments and parliaments) was discussed. The European Parliament proposed that Member 
States could choose whether they would be represented in the Council of States by representatives 
of national parliaments, governments or a combination of both.109  

In any case, before deciding on the type of second legislative chamber, a number of issues related 
to the division of competences between the EU institutions (horizontal) and between the Union and 
the Member States (vertical) would have to be addressed.  

From the point of view of the horizontal allocation of powers, two alternatives could be 
envisaged.  

The first one recognises that several bodies can share executive powers: a fragmented 
government. It is worth recalling that in the Treaty establishing the European Political Community 
(1953) the exercise of executive powers was shared between a body representing the interests of 
the Community (European Executive Council) and another representing national governments 
(Council of National Ministers). The President of the European Executive Council was elected by the 
Senate. The President nominated the ministers and all of them were subject as a collegiate body to 
the vote of confidence of both chambers of the European Parliament. In line with the current 
situation, there could be an executive shared between the European Council, a Council without 
legislative functions and the Commission.110  

                                                             

107 Federico Fabbrini, cit. p. 490 
108 Vaclav Havel in the aforementioned speech in 1999 and Daniel Cohn-Bendit in Le Monde, 4 November 2000, translated 

in The Guardian, 10 November 2000 https://www.theguardian.com/world/2000/nov/10/eu.politics 
109 Resolución del Parlamento Europeo (2014/2248(INI)). párrafo 56. 
110 Josep Borrell, Carlos Carnero and Diego López Garrido, a note addressed to the Convention entitled 'A European 

Constitution for Peace, Solidarity and Human Rights' (December 2002), pp. 30-32. 
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The second alternative advocates a clearer allocation of legislative and executive powers, which 
in turn would be easier to understand for European citizens. This option would entail a 
reconsideration of the institution in which the EU's executive power lies. The most frequently 
repeated option is the concentration of executive power in the Commission, which would need to 
have the confidence of the two chambers of the European Parliament.111 Another variant is the 
creation of a European government based on the figure of a directly elected President.112 

In the proposals analysed there is some correlation between the model chosen for the EU's 
executive and the composition of the second chamber. If the executive and coordination powers 
are bestowed on bodies made up of representatives of national governments (now Council and 
European Council) the EU senate would need to be composed of representatives of national 
parliaments as a counterweight. In contrast, if the Commission were to become the real government 
of the European Union, the proposals counterbalance this loss of decision-making power by 
national governments with the design of a second chamber formed by representatives of national 
governments. 

As to the vertical distribution of powers, Tanja A. Börzel and Thomas Risse outline an interesting 
relationship between the model of representation of the Member States in the legislative procedure 
and the system of distribution of powers between the EU and the Member States.113 They 
distinguish between a system of strong representation of the Member States, in which national 
governments have veto capacity to important decisions affecting national interests, and another 
with a weaker representation of national interests, which could be the outcome of a senate elected 
by national parliaments, where the national interest would get mixed with party dynamics.  

To decide which of these two systems is more appropriate for the European Union or for a European 
Federation, the authors put forward two further issues. First, they suggest that the system of 
distribution of powers between the EU and its Member States should be taken into 
consideration. It would not be the same to have a cooperative federalism model in which most of 
the powers are shared between the two levels of government (the EU and the Member States), as it 
is clearly the current situation of the European Union (most of the EU competences are shared 
competences, or more precisely concurrent competences with the Member States 114) than to 
follow a dual federalism model based on the attribution of exclusive competences to each level of 
government.  

Second, they recommend to introduce the model of economic, fiscal and budgetary 
competences into the equation. Again, it would not be the same to have a federation with 
important powers of collection of taxes and expenditure, which allows the establishment of policies 
geared at redistributing wealth and maintaining balanced conditions of life throughout the 
territory, as to have a federation lacking those tools.  

While the model of strong representation of states in the federal institutions is consistent with a 
cooperative federalism and with strong economic integration tools, the weaker model of 
representation would be adequate for a dual federalism (exclusive competences) model and more 
limited economic powers. The difficulty in choosing one of the two models for the European Union 

                                                             

111 Rau, cit., p. 15; Habermas, cit, p. 555; Union of European Federalists in https://www.federalists.eu/policies/5-proposals-
for-a-sovereign-and-democratic-europe 

112 Federico Fabbrini, cit., p. 491 
113 Tanja A. Börzel and Thomas Risse, 'Who is Afraid of a European Federation? How to Constitutionalise a Multi-Level 

Governance System', cit. 
114 In addition, even when there is talk of exclusive competences, the reality is that the Member States have to implement 

the rules adopted by the EU, such that the term 'exclusive' cannot be interpreted in an absolute sense. 
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lies in the fact that the competences of the EU are mainly shared with the Member States, but tax 
integration is weak.  

Most of the proposals adopt a model of symmetrical bicameralism, in line with the equality 
between both the European Parliament and the Council ensured by the current ordinary legislative 
procedure. The Treaty establishing the European Political Community (1953) noted that the 
approval of EU laws required the consent of both chambers, in both cases by simple majority, 
although a quarter of the senators could request a second reading of EU draft laws, delaying its final 
approval.  

The proposals for a bicameral European Parliament do not generally go into more detail. The debate 
focuses on the definition of the model, leaving open questions such as the possibility that in 
decentralised Member States, people appointed by the governments or parliaments of the infra-
national territorial entities could act as representatives of the Member State in the second 
chamber. 

 
Table 3: Summary of proposals for Council reform 

Proposal's title 
 

Objectives Context Authors 
(non-
exhaustive 
list) 

Procedure Specific Proposals 

 
Chamber 
specializing in 
controlling the 
principle of 
subsidiarity  

Political control of 
subsidiarity. 
 
Improvement of 
democratic 
legitimacy. 

Debates on 
the future of 
Europe prior to 
the 
constitutional 
treaty 

Tony Blair 
(2000) 
 
French 
Senate 
Report 
(2001) 
 

 
 
Treaty 
amendment: 
Ordinary 
revision 
procedure 

 
 
Setting of a new 
Chamber made up 
of representatives 
of National 
Parliaments 
Alternative: 
improve early 
warning system. 

Chamber to 
reinforce the 
democratic 
oversight over: 
a) Foreign Affairs 
and Security Policy 
 

Political control of 
decisions taken 
through 
intergovernmental 
procedures (aiming 
to compensate the 
shortcomings in 
the oversight by 
the European 
Parliament and 
national 
parliaments) 

Debates on 
the future of 
Europe prior to 
the 
constitutional 
treaty. 
 
 

Tony Blair 
(2000) 
 

Treaty 
amendment: 
Ordinary 
revision 
procedure 
 

Setting of an 'ad 
hoc' chamber 
made of 
representatives of 
both National 
Parliaments and 
the European 
Parliament. 
Alternative: Inter-
parliamentary 
Cooperation 

b) EU economic 
governance 
 
 

EU response to 
financial crisis 
2008. 

T-Dem 
Project 

New treaties 
among some 
EU Member 
States. 
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Parliamentarisation 
of Council's 
legislative work. 

Use of 
parliamentary 
techniques in the 
Council's 
procedures. 
 
Reinforcement of 
EU democratic 
quality. 
 

 
 
 
Debates on 
the future of 
Europe prior to 
the 
constitutional 
treaty. 
 

 
Giuliano 
Amato 
(2003)  
 
 

 
Treaty 
amendment: 
Ordinary 
revision 
procedure 
 
 

 
Allocation of the 
legislative function 
to a single 
configuration of 
the Council. 
 

Debates prior 
to the 
Conference on 
the Future of 
Europe 

Olivier 
Rozenberg 
(2019) 

Reform of the 
Council's rules 
of Procedure 

 
Transparent 
improvement of 
the council's 
legislative work. 
 
Improvement of 
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5. Final proposals and recommendations. 

5.1. The parliamentarisation of the Council: goals and limits. 
A parliamentary-style reform of the Council represents a change in political culture implying 
transformations in the institutional design and in the internal practices of the body itself. Our 
diagnosis warns that the reforms introduced by the Lisbon Treaty have not changed this culture and 
may therefore not be considered satisfactory.  

The Council has two 'souls': one executive and another legislative. They are difficult to reconcile 
with the logic of the division of powers and political representation. The former requires an effective 
administration and political direction from the government. The second calls for a culture of 
democratic legitimacy gained through the aggregation of competing interests and expressed 
through political compromises amongst governments accountable to national parliaments and 
their electorates. Until now, the former dimension has clearly prevailed and the second has been 
insufficiently developed.  

The proposals to reform the Council presented in this study, in line with the positions assumed by 
the European Parliament, aim to increase the democratic legitimacy of the Council through its 
parliamentarisation. The proposals seek to introduce techniques inherent to parliamentary 
organisation and decision-making procedures into the internal structure and operation of the 
Council in a way that may satisfy the principles inherent to any parliamentary activity: aggregation 
of complex interests; openness and transparency of decisions; prior discussion so that public 
opinion can be created and the electorate can subsequently evaluate the decisions taken in systems 
of diffuse political responsibility; participation of minorities through the integration of their points 
of view in the decisions adopted by the majority through the process of deliberation, as 
parliamentary procedures require public discussion and not simply voting. These are principles of 
parliamentary extraction that aim to increase the democratic legitimacy of the decisions adopted. 

The Council easily complies with the first of these principles: aggregation and balancing of opposed 
interests to build up common positions is its predominant task. However, other principles are not 
properly developed. The Council's legislative works are not open and transparent enough. 
Although the final decisions adopted by the Council are public, the positions of the governments of 
the Member States throughout the debates are not clearly accessible to the public, nor are the key 
details behind the agreed decisions sufficiently clear.115 These shortcomings become important in 
the process of European integration, due to the objections concerning democratic deficits in the 
EU's working methods. The use of such objections throughout the Brexit campaign should persuade 
the EU to reinforce the democratic legitimacy of all EU institutions, including the Council. 

A significant number of the decisions made by the EU have indirect democratic legitimacy and are 
based on the participation in the Council of democratically elected governments that are 
accountable to their parliaments. However, if the positions of the executives during negotiations in 
the Council are not publicly available, the chain of political accountability that makes democracy 
possible is broken. The circuit of representative democracy is suddenly interrupted if neither the 
national parliaments nor the citizens of the Member States – their public opinion – have the relevant 
information to hold their governments to account. The democratic legitimacy of the European 
integration process severely suffers from this disruption of the representative circuit, both at the 
level of national governments and in the Council. There must be greater transparency to allow full 
                                                             

115The key is not that information should be public, but that it should foster accountability. Efforts should be made to 
improve access, allowing monitoring in real time, facilitating the task of national parliaments and also the media in their 
role as intermediaries for the citizens. 
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accountability of Council decisions and to strengthen the democratic circuit of political 
representation 

Moreover, citizens cannot identify themselves with the positions supported by the different actors 
in the EU's decision-making process. For citizens, European politics appear as something very 
distant, secret, and separated from their immediate interests. If citizens cannot obtain sufficient 
information on the positions taken in the debates by the members of the Council, they will certainly 
not feel represented in the decisions adopted. They will come to believe that their desires and 
interests, i.e. their opinions, have not been reflected in the debates in any way by their 
representatives. The representative and deliberative function of parliaments is therefore decisive 
to provide democratic legitimacy to their decisions in any political community, and all political 
representation requires the public to be informed. Improving the publicity and political 
inclusiveness of the Council's decision-making process requires enhanced public deliberation.  

However, a transformation of this kind must not be allowed to affect the Council's capacity to 
aggregate the complex and often opposing interests of Member States, through consensus that is 
difficult to reach; nor, in short, the capacity to adopt decisions effectively. That is why, although the 
path towards the gradual parliamentarisation of the Council appears very reasonable, we must bear 
in mind some inevitable limits to the reforms.  

- Removing our 'state-tinted spectacles': The EU is not a state, and will not be one in the near 
future. It is a community of states. We have to avoid the automatic and mechanical transfer 
of the constitutional and parliamentary structures of Member States to the EU. Instead we 
must adapt them to the special circumstances and needs of the EU. 

- The hybrid nature of the Council: Today, the Council has both executive and legislative 
functions. Any change in this design could be considered revolutionary. Parliamentarisation 
of the Council is desirable, particularly in legislative competences. In any case, this duality in 
the Council's functions must be considered in any reform proposal. 

- The coherence of the proposals: The institutional structure of the EU constitutes a very 
specific system of checks and balances, unlike a typical constitutional organisation. Any 
change must be clear about its effects on the system as a whole and respond to clear 
strategic options for the governance of the EU. There must be a certain unitary logic in the 
reform. It is precisely the parliamentarisation of the Council that can offer key elements in 
shaping this unitary logic. 

- The evolutionary nature of the European 'Constitution': The constitutional architecture of 
the EU has been functionalist and evolutionary or gradual in nature and not the result of 
radical changes. For this reason, the adoption of partial reforms at different stages and not 
a total reform (a single constituent event) may be the best and most prudent path. It is 
perhaps also the best way to avoid the perception of reforms as a risk or threat to stability. 
Instead, slow, steady and successive changes at different stages may be desirable. 

Once the goal is clear – increasing public deliberation in the Council (parliamentarisation) to 
strengthen the democratic legitimacy of its decisions – we must address the tools and the specific 
reforms proposed.  

5.2. Tools for parliamentarising the Council 
The parliamentarisation of a quasi-parliamentary institution like the Council must be completed 
in several aspects. The exercise of legislative powers by its very nature requires a legislative 
procedure which, through public deliberation, grants a specific legitimacy to its normative result 
(which in some legal systems is called 'form of law'). The Rules of Procedure of the Council, which 
are still very different from those of a Parliament, should be adapted to ensure such a deliberation 
of legislative initiatives. There should also be a formal legislative procedure with successive 
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phases, and rules of procedure that satisfy certain standards with respect to the frequency and the 
public nature of the sessions of the body, status of its members, setting of the agenda, collection of 
debates and transparent access to them, a greater formalisation and rationalisation of the voting 
procedures for the approval of draft laws, etc. These are modifications geared to overcome a culture 
of opacity in the organisation of the Council. The lack of public information on the meetings leads 
to unfortunate consequences. What provides a parliamentary dimension to a function and an 
institution are parliamentary procedures, together with political representation. As a result of that 
absence of parliamentary procedures, the Council continues to operate as a Congress of 
Ambassadors that acts with particular opacity.  

There are many aspects that could be reformed to further parliamentarise the Council. We make no 
claim to be exhaustive; but we make proposals below as regards specific aspects, with the idea of 
providing European institutions with a toolbox with a number of possible variants, which can be 
used should proposals be made to reform the Council: 

a. Symbolic integration: the value of symbols should not be underestimated when it 
comes to forming a parliamentary chamber, as there are aspects that can help in 
increasing European citizens' identification with the institution and trigger the 
interest of public opinion in the decisions adopted there. Among the symbols that 
could be reformed are: (i) the name of the body (Senate, Council of States, Council 
of the Union, etc.) and of its configurations (ministerial, standing committees, sub-
committees, rapporteur committees); (ii) the official inauguration of sessions; (iii) the 
formal appointment of its president; (iv) the headquarters; (vi) the external 
appearance of the rooms chosen for the most important meetings; (vi) the physical 
distribution of seats. 

b. Composition: Determining the composition of the Council is undoubtedly a key 
element. There are three basic options: direct election, appointment by national 
parliaments, or representation of national governments. Mixed systems are also 
possible. Both direct election and parliamentary appointment require a distribution 
of seats between the states that can vary from absolute equality between them (as 
in the United States Senate), to proportional representation according to the 
population. The desirable choice would be an intermediate model in which each 
Member State has a minimum number of seats, with more for those with larger 
populations, but not implying strict proportionality. A system of delegated 
representatives of governments would require determination of the relative weight 
conferred on each Member State in decision-making procedures, either directly 
through the distribution of votes, or indirectly through specific voting rules, as is the 
case today. In addition, the rank of representatives in the different competent 
bodies of the Council would also have to be established. 

c. Internal organisation: the options for internal organisation of parliaments are 
relevant and their variety is infinite. The configuration of the following bodies 
should be decided as a minimum: (i) the presidency: type, duration, form of election, 
powers; (ii) a collegiate body in charge of the internal organisation of the chamber, 
which could be either a specific office or a committee created for this purpose; (iii) 
duration of the periods of sessions and the number of plenary sittings; (iv) whether 
standing committees are created or not and their functions; (v) whether or not sub-
committees and inquiry committees can be created; (vi) possibility to create 
temporary committees. 

d. Parliamentary rules of procedure: the rules of procedure are essential for the 
proper functioning of a parliamentary chamber. There are different possibilities, 
depending on two different issues. First, questions relating to the nature of the rules 
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themselves have to be determined: (i) content; (ii) reform mechanism (amendment 
procedure, qualified majority or simple majority of the Council); and (iii) the bodies 
competent for their interpretation. Second, questions relating to their specific 
content should also be defined. In this vein, the Rules of Procedure should include 
provisions relating to: (i) making information public (whether sessions are public or 
in camera, the transcription of speeches, documentation that should be published, 
broadcasting on the media, physical attendance by the public, etc.); (ii) drawing up 
and approval of the agenda for each plenary sitting; (iii) drawing up and approval of 
the agendas of the different parliamentary bodies; (iv) rules for parliamentary 
debates; (v) design of the main decision-making procedures; (vi) prerogatives of 
members of the body; (vii) administration of the chamber and secretariat; 
(viii) continuity of parliamentary businesses when the chamber is not in session, etc. 

e. Legislative powers: one of the main features of any parliament is its power to pass 
laws. The rules applicable to the way in which this function is exercised is without 
doubt one of the keys for determining whether the body is parliamentary. Many 
areas could provide potential for a reform of the current Council. Some of the 
elements on which action can be taken would be: (i) in general, the incorporation of 
elements of parliamentary legislative procedures; (ii) simplification of the 
procedure; (iii) granting the right of legislative initiative; (iv) determining whether 
the Council or the European Parliament shall be the first to analyse and adopt its 
position in relation to legislative initiatives; (iv) general debate on proposed 
legislative initiatives; (v) deadlines for the different bodies to adopt their opinion; 
(vi) amendments; (vii) reports and dissenting votes in the successive steps of the 
legislative procedure; (viii) regulation of vetoes; (ix) resolution of differences 
between committees; (x) prior and successive conciliation with other institutions (in 
particular, the European Parliament and the Commission); (xi) role of the European 
Commission in the procedure; (xii) maximum public information at all stages of the 
legislative procedure to fully identify the positions of the different representatives 
of the Member States in the Council.  

f. Non-legislative powers: the Council (like many parliaments) performs other 
important functions in addition to its legislative activities. Parliamentary techniques 
could cover the Council's powers in the following areas: (i) constitutional reform 
(reform of the Treaties); (ii) financial and budgetary functions; (iii) foreign policy 
decision-making; (iv) ensuring respect for the values of the EU in the Member States; 
(v) oversight of the European Commission and of other EU bodies; (vi) appointments 
and proposals for appointments. The introduction of parliamentary techniques, 
such as public debate and deliberation, would also be of great importance as 
regards the exercise of the function of political direction, which both the Council 
and the European Council undoubtedly exercise, although only the European 
Council is formally attributed such a power by the EU Treaties (Article 15(1) TEU).  

It is important to note that the above is a non-exhaustive list of areas for possible reform; without 
constituting proposals for reform in themselves. Any reform must have a clear rationale and must 
indicate the scope of the modifications proposed. Before deciding to introduce any changes, a 
number of key political questions have to be answered with respect to the purposes behind 
reforming the Council; the answers to these questions will determine which aspects to modify.  
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5.3. Proposals for reforming the Council: A multi-stage approach 
Hereunder we enumerate several proposals for a gradual reform of the Council, to be executed 
through different stages or phases, so that any modification introduced in the first phases can be 
maintained at subsequent stages. 

5.3.1. Stage 1 (minimum reform): enhancement of public deliberation in the 
Council 

In an initial stage, we have detected three possible fields for action: 

a) Internal structure and decision making 

(i) Strengthening the trio of presidents and transforming them into a standing 
rotating Presidium of three presidents (the previous incumbent, the president in 
office and the next president). This would ensure the continuity of the body (as 
opposed to for only 18 months as is the case today), despite the limited presidential 
mandate of six months. We must bear in mind that such short mandates for the 
management bodies of the chambers (close to a year) were typical in the first liberal 
parliaments, but were rejected as inefficient in many countries (though they remain 
in others). 

(ii) Public discussion of the programme of activities for 18 months within the General 
Affairs Council. A formal inauguration of periods of 18 months may be introduced 
with the appointment of the Presidium and the symbolism and protocol inherent to 
a parliament. A parliamentary debate with speeches putting forward proposals for 
general programming of the Council's work made by the Commission and by the 
Presidium, and subsequently a debate with all the Member States speaking and 
adopting a position. The General Affairs Council should be strengthened within a 
general framework of greater public information, less opacity and by assuming 
some of the competences in this area assigned to Coreper. 

(iii) Holding general debates which must be mandatory at the start of the 18-month 
period on issues of interest to the EU that are within the area of responsibility shared 
with the Member States, particularly in the Council for Foreign Affairs, but also in 
other configurations of the Council in which it may be of interest. 

(iv) Establishing a reform procedure for the Council's internal Rules of Procedure, to 
confer greater stability on the organisation of the institution and preserve the rights 
of minorities. We suggest eliminating the criterion that the Rules of Procedure can 
be amended or repealed by a simple majority of the Council (Article 240 (3) of the 
Treaty on the functioning of the European Union). This is a very problematic 
technique from the point of view of the sources of Parliamentary Law, because it 
prevents the Rules of Procedure from guaranteeing the procedural rights of 
minorities and the ius ut procedatur of individual members. 

 

b) Public information 

(i) Informing the public as a general rule for all sessions of the Council in all its activities, 
not only its legislative business. This would signify that the lack of public information 
about the deliberations of the Council should always be justified, and not the other 
way around. Public information is the general rule in parliamentary practice. The 
Council should develop a proactive openness policy to enable the public to 
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understand what is being decided and the positions and proposals emanating from 
the different national governments.  

(ii) The existence of a Journal of Sessions (recording the daily proceedings and the 
business of the House) that reflects the speeches made in public sessions available 
to citizens online. This does not merely mean guaranteeing purely passive 
transparency (possibility of access), but rather active transparency through the 
creation of public instruments that are easy to use and capable of allowing citizens 
to see what is happening within the Council. It is therefore necessary to adopt the 
techniques of an open parliament.  

(iii) Obligation of a public debate on general politics in each of the configurations of 
the Council within the scope of its competences. There should be at least one in 
each 18-month period, to set the guidelines for action of the specific Council 
configuration for this period and in which all Member States must clearly determine 
their position. 

(iv) Establishment of mechanisms that physically allow the public and media to attend 
public sessions. Broadcasting part of the sessions, as provided for in Article 7 (3) of 
the Council's Rules of Procedure, is not enough. The principle must be the 
permanent presence of the media and of citizens themselves in the same meeting 
room as the representatives of the Member States. Parliamentarisation requires the 
possibility to physically visualise the results of the debate. The physical presence of 
anonymous citizens enhances the democratic legitimacy of the whole legislative 
process. 

 

c) Legislative procedure 

In essence, we propose creating a truly legislative procedure inspired by parliamentary practices, 
in which the confrontation of the different positions of the Member States is made public, without 
this preventing the transactions and negotiations inherent to any complex negotiation. 
Governments must explain their positions so they can be held accountable to their national 
parliaments and their respective public opinions.  

This would involve making the documents public: both those that are agreed in the Working 
Groups and in Coreper ('A items' on the current agenda), and those that generate discussion without 
an agreement being reached. The sessions at the lower levels (working groups/committees and 
Coreper) would not be public, to facilitate discussion and parliamentary compromise, but a report 
would have to be issued (draft legal text), including all the amendments tabled by the Member 
States and those that they wish to retain for subsequent discussions in the Council. These reports 
should explain the reasons for any amendments introduced with respect to the original draft text.  

We suggest some more specific recommendations for the procedure: 

(i) A clear formal distinction between the legislative deliberations and the rest of 
the activity of the successive configurations of the Council, as is usually reflected in 
the Journal of Sessions of many parliamentary chambers. The Council's Rules of 
Procedure should determine that legislative sessions and the rest of its public 
sessions should be convened on different dates to those that are not public and that 
they should have different agendas. 

(ii) Member States should be obliged to state their initial position just after the 
Commission puts forward a legislative initiative. There must be a general debate in 
the Council. To avoid overloading any Council body, it may be useful for the most 
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important initiatives to be discussed in the General Affairs configuration of the 
Council, while the majority of initiatives would be discussed in the Council's 
specialised configuration (ministerial level). The suggestion would be to have a 
preliminary discussion of the proposal as a whole before forwarding it to Council 
working groups. In this debate, Member States must make their initial position 
public as regards the initiative and their proposals for the common position (general 
approach)the Council would then defend in trilogues with the Commission and 
Parliament. 

(iii) Publication of the amendments proposed by the Member States. This would 
include either amendments rejecting the proposal as a whole, or those to specific 
provisions of the draft legislative text including an alternative text and its 
justification, as well as amendments asking to remove or add specific provisions. If 
amendments are not tabled by a national delegation, that would mean tacit 
acceptance of the text. It is worth thinking about the possibility of limiting the right 
to table new amendments after deliberation of the text in the working groups of the 
Council, except if they seek technical improvement of the draft, correction of 
mistakes or, above all, if they are the result of agreements facilitating the adoption 
of the text. The best way to ensure that national parliaments (and their respective 
public opinions) are able to assess the role of their respective executive in the 
Council is to ensure that their positions are clearly expressed at the start of the 
legislative procedure, not only as regards the general position of the Member State 
on the proposal (see the previous section), but also in relation to the details of the 
specific legal text. In this way, national governments would have to show from the 
outset if they agree with the specific content of the draft legislation under 
discussion.  

(iv) Publication of final reports of the Council's working groups on the draft legislative 
texts. These should contain the amendments each Member State wishes to maintain 
for subsequent discussion. Although the sessions of the Working Groups would not 
be public, their report and the amendments should be made available. The 
amendments should include a succinct justification. This change would not prevent 
negotiation between the members of the Council (thanks to the closed nature of 
the meetings), but national parliaments would be able to know and assess the 
positions maintained by their governments' representatives during the negotiation, 
as they would have access to the amendments tabled, the texts finally agreed and 
the amendments retained for subsequent discussion. The reports of the working 
groups, together with the amendments maintained by Member States, would be 
referred to the Coreper. 

(v) Publication of the Coreper report: Coreper has proved to be an enormously 
effective body in reaching agreements within the Council. This effectiveness must 
not be lost, but it should be supplemented in order to guarantee the accountability 
of national governments before their parliaments. For this reason, the text agreed 
by the Coreper should be accompanied by the dissenting votes, if any. If Coreper is 
not able to reach an agreement and the report is referred back to the competent 
Council working group, it should be clearly indicated which amendments are in 
need of further discussion. The Coreper sessions would not be public, but the 
reports and dissenting votes would be published immediately. The text of the 
report, dissenting votes and any modifications made in the text approved by the 
working group should include a brief explanation. 
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(vi) A public discussion of the Coreper reports should be held in the competent 
configuration of the Council with points in favour and against, as well as a discussion 
of the amendments not adopted by the Coreper and maintained by Member States 
and a final vote. If the text is approved, the final position adopted by the Council 
would include an indication of the position of each Member State.  

(vii) Deadlines must be set for tabling amendments and for the approval of their reports 
by the working groups and the Coreper. 

Most of these amendments would not require a reform of the Treaties, but only of the Council's 
internal Rules of Procedure and the different rules governing its internal operation. It is for this 
reason that we term them minimal reforms, because they are simpler to put into practice. It is also 
unnecessary for all these reforms to take place simultaneously, although their design and the pace 
of implementation must be unitary to avoid dysfunction. 

5.3.2. Stage 2 (medium reform): merging the Councils 
The guiding idea of this second proposal is to merge the Council and the European Council into a 
single EU institution, as some academics have already suggested. This proposal would take on 
board the proposals related to public access to the Council's meetings and documents and 
modifications of the legislative procedure within the Council, as explained in section 5.3.1 of this 
study. However, they would also include organisational changes and modifications affecting the 
Council's powers, as the Council would assume the powers currently assigned to the European 
Council. Such a reform would involve many difficulties. 

a) Organisation and internal structure 

(i) Change of name: A change of name appears appropriate to make clear that a new 
institution results from the merger of the European Council and the Council. The 
Senate of the European Union could be an option, in line with the common name 
for upper chambers. Another name could be proposed, such as the Council of the 
Union or Council of the States, stressing its role as a Council rather than as a 
parliamentary chamber, along the lines of the Bundesrat. 

(ii) The new institution would work through different governing and deliberative 
bodies: Heads of State and Government: called plenary (the current European 
Council), standing parliamentary committees (current ministerial configurations 
of the Council); coordination committee (current Coreper); parliamentary sub-
committees (current working groups and other preparatory bodies). 

(iii) Parliamentary committees would have full competence to adopt legislative 
acts. In other words, they would be competent to amend and adopt legislation 
without the involvement of the plenary, as is the case in some Member State 
parliaments (Italy or Spain). It could even be established that the standing 
committees of the Council (current configurations) would have full legislative 
competence in all cases except for those that are expressly reserved for the plenary. 

(iv) Presidency of the Council: the merger of the bodies would involve the President 
of the European Council, as the President of the institution in all its configurations, 
notwithstanding the fact that it could delegate matters to the personnel of the 
Secretariat-General of the Council or the members of the Presidium. 

(v) The Presidium of the Council would be the institution's governing body (a sort of 
bureau), working together with the President of the Council, and would be 
comprised of three rotating Vice-Presidents; as per the current trio of presidents, but 
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permanent in nature. The Presidium would manage and be responsible for the 
organisation of the Chamber's businesses in agreement with the President. The 
Commission would attend the meetings of the Presidium to express its opinion. 

(vi) The standing committees would be chaired by a delegate of the President of the 
Council or by a member elected by the committees themselves. The idea would be 
to avoid an excessive concentration of power as regards the management of the 
Chamber in a single Member State, which occurs with the current six-monthly 
rotating presidencies and the pre-established groups of three Member States 
holding the Presidency each 18 months. It should be borne in mind that this 
mechanism already exists in the Foreign Affairs Council, and therefore should not 
be considered a dramatic reform (even if it is a very specific case within the 
institutional design of the Council) 

(vii) Programming of the Council's activities: the President, together with the 
Presidium of the Council, would be in charge of drafting the programme for the 
latter. This programme should be adjusted to the President's mandate. It would be 
reasonable to extend the President's mandate to three years, and to provide for the 
presentation of two draft programmes of activities during said mandate, so that the 
practice of 18-month programmes would be maintained. The draft programme 
would then be approved at the General Affairs Council, whose institutional role 
must be reinforced. This configuration of the Council would assume some of the 
coordination competences of the Council's activities that are currently assigned to 
Coreper. 

b) Functions 

(i) Plenary: the competences of the European Council should be assigned to the 
plenary of the new institution. The quasi-legislative competences assumed by the 
European Council with the entering into force of the Treaty of Lisbon could be 
preserved.116 A debate in a public session every 18 months on the general political 
guidelines of the EU could be worthwhile. It would also be appropriate to present 
the 18-month programme and vote for the President of the Council in a session 
open to the public. However, the debate must be limited to the Council's activities, 
to avoid any confusion of roles with the President of the European Commission. The 
plenary would have arbitration functions with respect to the ministerial standing 
committees (current configurations of the Council) and also the power to reach 
political agreements on difficult dossiers. The sessions could be public when 
discussing specific legislative acts and holding general political debates, but in other 
cases the sessions could be held in camera. The plenary could entrust the Council's 
standing committees with the preparation of some of its decisions, or delegate to 
them the implementation of decisions adopted by the plenary. 

(ii) Standing parliamentary committees: The current number of Council 
configurations and their composition could be maintained and transformed into 
standing committees of the new institution. They would have full legislative powers 
as delegates of the plenary. Some specific rules should govern the Foreign Affairs 
Committee (now Council), and the High Representative of the Union for Foreign 
Affairs and Security Policy would form part of the Presidium when its competences 
are affected. The General Affairs Council should debate and approve the 18-month 
programme for Council activities presented by the president and the Presidium and 

                                                             

116 See Desmond Dinan, op. cit, pp. 9 and 37, for further details on those competences.  
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maintain its coordinating powers, as currently provided for under Article 2 (2) of the 
Council's Rules of Procedure. 

(iii) Coreper: would retain its current competences but lose those that it still exercises 
relating to the internal coordination of the work of the Council, which would be 
effectively transferred to the General Affairs Council. 

(iv) Sub-committees: the working groups and the preparatory bodies of the Council 
would become internal sub-committees of the different standing committees 
(current Council ministerial configurations). Their work would be the same as today, 
although it would be a good idea to unify the names and plan the possible 
intervention of the different sub-committees when cross-cutting issues are being 
examined.  

This proposal would require an in-depth reform of the EU Treaties, especially of the provisions 
governing the European Council and the Council (Articles 15 and 16 of the Treaty on the European 
Union and Articles 234 to 243 of the Treaty on the Functioning of the European Union). 
Modifications of other provisions to maintain internal coherence may also be needed. In addition, 
the amendment of the rules of procedure of the European Council and the Council would be 
required. Therefore, this proposal would require an ordinary revision of the Treaties 
(Article 48 (2)-(5) TEU). 

5.3.3. Stage 3 (maximum reform): building a second chamber 
This proposal would also maintain the above-mentioned reforms, adapting them as needed. It 
would have two axes: the incorporation of delegates of the national parliaments into the 
structure of the Council; and the modification of essential elements of the current ordinary 
legislative procedure, governed by Article 294 of the Treaty on the functioning of the European 
Union, to bring it closer to what is typically a parliamentary procedure.  

A. Council standing committees consisting of representatives from national parliaments  

With respect to the first axis, the aim is not to completely change the nature of the Council from a 
chamber representing the national governments to one representing national parliaments. The aim 
is rather that certain particularly sensitive functions from a democratic point of view – such as ex-
ante control of subsidiarity, respect for EU values by Member States, and economic governance – 
can be exercised by Council configurations with a greater legitimacy of origin. For this reason, these 
new committees would have very limited functions and would only act as a negative legislator. They 
would constitute an internal counterbalance in the Council that would confer greater legitimacy 
upon its decisions.  

The aim would be to create parliamentary committees within this new Senate of the Union, 
specialised in some areas and made up of delegates of the national parliaments. They would not 
be subject to an imperative mandate, so that this Senate would represent a real parliament or 
deliberative chamber, and not a congress of ambassadors. The number of seats in those Standing 
Committees per Member State would have to be distributed within a range of, for example, two 
and five, depending on the population of each Member State, and with a maximum number overall 
(60 or 70). They would be appointed in accordance with the rules established by national 
parliaments. It must be ensured, as far as possible, that the presence of at least one representative 
of the second largest party in the members is nominated by each national parliament. Its sessions 
would be public. The meetings could take place on a rotating basis (as per the members of the 
Presidium) at the headquarters of the national parliaments.  

With respect to the functions of these new parliamentary committees: They would perform 
mandatory functions of consultation, debate and veto within the framework of action of the rest of 
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the committees and of the plenary. Their powers would differ according to the question under 
discussion. The aim would be to grant a direct voice to the national parliaments on decisions that 
are particularly important from a democratic point of view.  

The following standing parliamentary committees could be set up: 

i) Subsidiarity committee: this would replace the current system of early warning 
provided for in Protocol number 2 annexed to the Treaties and its intervention in all 
legislative procedures would be mandatory. It would be responsible for issuing a 
report on the principle of subsidiarity by each legislative initiative put forward by 
the European Commission. Simple majorities could be required for the approval of 
negative reports, allowing standing legislative committees to override the decision. 
A qualified majority could be required to veto initiatives s due to the breach of the 
principle of subsidiarity, requiring qualified majorities in other committees or the 
plenary to overcome the veto. 

ii) Committee on fundamental rights and constitutional affairs: closely linked to 
the Fundamental Rights Agency (FRA), with which there would be constant 
collaboration. This committee would be responsible for issuing reports on the laws 
which affect fundamental rights; and would also assume functions of a 
constitutional nature, whether in relation to appointments or parliamentary 
designations carried out by the Council and not ratified by the European Parliament 
(e.g. Judges and Advocates General of the Court of Justice of the EU), and respect 
for the protection of EU values by Member States. In this vein, it would assume the 
current Council and European Council's powers as regards the mechanisms to 
protect EU values provided for under Article 7 of the Treaty for European Union. This 
Committee could also play an important role (consultative or otherwise) in any 
treaty reform procedure. This would engage national parliaments directly in the 
drafting of treaty reform proposals and not only in the ex-post ratification 
procedure. 

iii) Committee for Economic Governance: the aim would be to establish and define 
mechanisms to control the new forms of economic governance designed over 
recent years, mainly through intergovernmental relations, which significantly affect 
the powers of national parliaments. 

B. A successive and policy-specialised legislative procedure:  

The adaptation of the legislative procedure in the EU to the normal rules of bicameral parliaments 
would require that informal trilogues between co-legislators (Parliament, Council and Commission) 
become much more transparent. The process would have to be replaced by compulsory readings 
of legislative initiatives, as usually occurs in the bicameral systems in the Member States, so that 
after the first reading of a text in Parliament, it could not be modified until the Council has made an 
alternative proposal. This scheme would bring the process of adopting EU legal acts much closer to 
that of national parliaments and would be much better understood by citizens. It would also 
generate a more structured, public and comprehensible deliberation. The proposed reforms could 
refer to: 

(i) Priority in the deliberation as regards specific legislative initiatives (depending on 
the competences affected): It would be necessary to determine which chamber 
(European Parliament or the Council) is to be responsible for the legislative proposals 
initially, adopting its position and communicating it to the other chamber. Priority for 
the first reading is essential, both for the viability of the legislative initiative (if the 
chamber of first deliberation is granted a right to veto), and above all for determining 
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the content of the draft law. The most reasonable proposal would appear to be to confer 
priority to one or the other chamber according to the nature of the competences 
affected by the proposal. For example, the initiatives linked to exclusive EU 
competences may be first dealt with in Parliament, while those that are the result of 
shared competences may begin to be debated in the Council. Perhaps the system could 
be fine-tuned to distinguish two groups within the shared competences, which more or 
less coincide with the subjects for which the ordinary legislative procedure is currently 
used; and those for which special legislative procedures are currently applied. In those 
areas where the ordinary legislative procedure is currently followed, draft legislation 
should continue to be considered by Parliament first, whereas Council would have a 
leading role in the areas where special legislative procedures apply. This should not 
prevent the other chamber from intervening in the procedure from the beginning, 
under the terms that we will explain below. 

(ii) Full debate prior to the pre-legislative phase: An interesting formula allowing the 
chamber responsible for initiating the legislative procedure to anticipate the positions 
of the other parties is to introduce a prior full debate of an initiative when priority for 
the deliberation is granted to the other chamber. The German experience with respect 
to draft laws and their prior discussion in the Bundesrat could be of interest within the 
scope of the EU institutions. 

(iii) Deadlines for the adoption of each chamber's positions: The adoption of a legislative 
procedure based on successive readings by each chamber implies a risk of delay and 
impasse that should be borne in mind. For this reason, it would require the imposition 
of non-extendable deadlines for the adoption of a position and for communicating it to 
the other chamber, as occurs at present in the ordinary legislative procedure when the 
second reading of the conciliation committee stage is reached (Article 294 (7-14) of the 
Treaty on the functioning of the European Union). Of course, mechanisms must be in 
place that confer a certain flexibility according to the complexity and importance of the 
issues addressed.   

(iv) Suspensive and/or absolute vetoes: Similarly, a decision must be made on whether 
both chambers are to have an absolute or suspensive power of veto. This would mean 
deciding whether there are areas on which a chamber will take the final decision, 
despite the opposition of the other co-legislator. Comparative constitutional law 
suggests that it would be wise to specify the cases in which one or other chamber (or 
neither) predominate, depending on the competences exercised (exclusive or shared).  

(v) Amendments: Limits could be established in the presentation and approval of 
amendments during the legislative procedure, according to the competences involved 
and the type of legislative act that is being discussed.  

(vi) Joint conciliation committee: Without doubt, the existence of a joint conciliation 
committee as exists at present (Article 294 (10-13) of the Treaty on the functioning of 
the European Union), would be highly recommendable for the resolution of 
disagreements between the two chambers. 

(vii) Legislative initiative: Determining the chambers of first deliberation depending on the 
competences involved by the draft law and imposing the obligation to hold a prior 
general debate on legislative proposals requires consideration of whether it would be 
reasonable to grant the right of legislative initiative to the European Parliament and the 
Council. Such right of initiative would be granted only in relation to areas where they 
are the chamber of first deliberation and/or those where they are granted veto powers. 
Therefore, the right of legislative initiative would be limited depending on which policy 
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areas are at stake and it would be reasonable to also require input from the European 
Commission. In any case, this right of initiative may have a residual role (as occurs in 
parliamentary forms of government, where the vast majority of the legislative initiatives 
are made by the executive). However, it is important from a democratic point of view, 
as it further legitimises the institutional role of both legislators.  

This reform would also require an in-depth reform of the Treaties. The difference with respect to the 
second stage analysed before is that the building up of a second chamber in this case should 
probably be part of a larger revision of the Treaties, affecting the distribution of competences 
between the European Union and its Member States and the European Union form of government. 
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6. Conclusions. 
The upcoming Conference on the Future of Europe represents a window of opportunity to discuss 
possible reforms on the EU's institutional architecture, including the Council. Those reforms could 
aim to 'parliamentarise' the Council, or even to create a Senate of the Union or a Council of 
States, in both cases taking into consideration the legislative functions assumed by this EU 
institution. The debate is not new. Consequently, we have summarised some of the proposals 
already made, as well as suggested a method that would help to frame future reforms. The European 
Parliament has supported these changes in a number of resolutions. The choice of model is a 
political decision, and depends on the objective pursued and the willingness to deepen European 
integration.  

Democratic procedures should be reinforced beyond national borders. Parliamentarism is an 
essential ingredient of representative democracy, crucial to democratic legitimisation. It follows that 
this is also the case in the Union; where improving the EU's transnational democracy is desirable. 
The Union has taken steps to reinforce the democratic legitimacy of its decisions by strengthening 
the position of the European Parliament and the role of national parliaments. It has also focused on 
informing the public about the activity of the Council; but room for improvement remains as regards 
public information and communication. Public information, transparency, deliberation, 
accountability and control of the Council's decisions must therefore be enhanced.  

The Council is hybrid in nature: it is an institution constituted by government representatives, but 
also assumes legislative functions. The system of division of power in the Union acquires even 
greater complexity and singularity due to the fragmentation of the executive, the duality between 
the Council and European Council and the independent functioning of the Council's different 
configurations. However, the legislative functions of the Council, its decision-making rules, should 
follow the path of a legislative procedure in line with standard parliamentary practices. There is no 
'law' without legislative procedure, and opacity should be reduced to boost legitimacy.  

The system of double representation in the Union, as regards Member States and European 
citizens, may be better reflected through parliamentarisation of the institutions involved in the 
legislative procedure, inspired by bicameral models designed to integrate different levels of 
government. There is no single comparative model of second chamber, and no ideal model either, 
as is shown in our empirical study and the various comparative tables we include in annex. However, 
the study also shows that all federal or 'quasi federal' states analysed have a territorial senate. 
Nevertheless, there are many different types of territorial Senates with diverse competences, powers 
and election systems.  

There are also several strong arguments in favour of bicameralism, however in the EU context, an 
argument founded on the territorial representation of the Member States should prevail, even 
though it can be combined with others, such as the technical specialisation of the Council. It would 
be necessary in this case to build up a model of second chamber appropriate to the Union using a 
tailored approach. The strength of a senate would depend on (i) the legislative and other powers 
that it is granted; (ii) the differences in the election and composition with respect to the lower 
chamber (the current European Parliament); and (iii) the legitimacy or authority that derives from its 
operation. Territorial representation in decentralised states is organised either through direct 
election of the senators or indirect election by parliaments or governments of the represented 
territorial entities. What organisational differences this Council of States could have with respect to 
the European Parliament would have to be determined, as well as defining its functions, designing 
a legislative procedure with successive readings by each chamber and creating coordination 
mechanisms between the two chambers. 
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Previous proposals to reform the Council are varied: Some imply a leap towards greater political 
integration, while others remain within the framework of the current Union. With respect to those 
that are committed to an evolution of the current institutions, it is important to stress how the 
transformations could be made progressively and gradually in different phases. Some require 
Treaty reforms, a new constitutional architecture, others do not, and some constitutional creativity 
could suffice. The European Parliament is in an intermediary position and suggests a greater or lesser 
extent of parliamentarisation of the Council's legislative functions, adopting operational techniques 
from parliamentary law. However, Parliament has also suggested the creation of a Council of States 
resulting from a merger between the European Council and the Council. 

The creation of a second chamber representing the Member States would form part of a move 
towards a greater degree of political integration. It is an ingredient of a more extensive revision, 
which would include a different design of the European executive and a clarification of the 
constitutional nature of the Union. There are a number of possible variants here: a Chamber of the 
States that could absorb both the Council and the European Council and would be comprised of 
representatives of the governments; or a senate comprised of representatives of the national 
parliaments. Before choosing an option, a decision has to be taken on the system for distributing 
competences in the Union, and how fragmented the model of executive should be. 

This report concludes with some proposals and recommendations: Parliamentarising the Council 
to enhance its direct, rather than indirect and Member State mediated, democratic legitimacy, 
would constitute a change in the political culture of the Union. Also, it should be recognised that 
the Lisbon Treaty reforms have proved insufficient, and that the evolutionary nature of the Union 
calls for new modification. This study offers a toolbox that could be used to maintain a unitary 
design and parliamentarise the Council: tools include symbolic measures, a different composition 
for the Council, revised internal organisation, modifications of the rules of procedure extracted from 
parliamentary-type rules of procedure, and further distinction between the legislative and non-
legislative functions of the Council. However, such modifications do not all have to be made at once. 
A multi-stage and progressive implementation of the proposals would be advisable. 

At an initial minimum level, this study makes proposals to enhance the Council's public 
deliberation. Action could be taken in three areas: internal organisation and decision-making 
(rotating Presidium, public discussion of the programme of activities, general debates, reform of the 
Council's internal Rules of Procedure); more general and improved public access to Council 
documents; and above all, a truly legislative procedure in line with the constitutional standards of 
parliamentary procedure. 

A second intermediary level of reform would lead to the merging of the two Councils. It would 
merge the Council and the European Council in a single institution, maintaining the reforms of the 
first phase. This would require organisational changes in the management of both institutions, and 
the organisation of work and distribution of functions within the new institution. This proposal 
would require an ordinary reform of the Treaties. 

The third and highest level of reform proposed would involve the creation of a second legislative 
chamber, also maintaining the reforms introduced in previous phases. This proposal would entail 
creating standing parliamentary committees, comprised of representatives of the national 
parliaments, in the Council (subsidiarity, fundamental rights and constitutional affairs, economic 
governance...) and establishing a legislative procedure consisting of various successive readings, in 
which chambers would be granted priority in the deliberation according to the type of competences 
involved. This proposal would also require an in-depth reform of the Treaties. 



The Council: A Second Chamber for the European Union? 

  

57 

ANNEX I: COMPARATIVE TABLES ON BICAMERAL SYSTEMS 
Table 4: General features and composition of second chambers in the EU Member States (by federal structure and population) 
Note: All of the following tables are based on the information provided by the European Centre for Parliamentary Research and Documentation (ECPRD) network.117  

Country 

 

Internal 
Organisation 

 

Name of the 
2nd Chamber 

Members 

(MPs in the 
Lower house) 

Selection methods Territorial 
Representation (equal, 

compensated or 
proportional) 

Type of 
Mandate and 

terms of office 

(term of lower 
house) 

Special 
requirements to 
become member 

Germany 

 

Federal Federal Council 
(Bundesrat) 

69 

(598 
minimum; In 

2020: 709) 

Appointed by Länder Governments. The 
representatives change when there are 
changes in the majorities at Länder level 

Compensated (3 to 6 
delegates per Land) 

Imperative 
Mandate 

(4 yrs.) 

Depend on Länder 
Constitutions: 

typically ministers  

Belgium Federal Senate 60 

(150) 

Mixed. 50 appointed by federative entities 
and/or linguistic communities. 10 co-opted 

by the members of the Senate. 

Compensated on 
linguistics community 

basis: 35/24/1. 

Representative  

Mandate, 5 
years 

They must be 
members of 
regional or 
community 

legislatures (not in 

                                                             

117 The information provided comes from the following sources: the database of the Inter-Parliamentary Union, available on 
https://data.ipu.org/compare?field=country%3A%3Afield_structure_of_parliament#map (last accessed on 25/11/2020); the database prepared by the French Senate, available on 
http://www.senat.fr/senatsdumonde/pays.html (last accessed on 25/11/2020); direct research on the official websites of the senates of the countries analysed themselves; and the 
information provided by the ECPRD network on the basis of a questionnaire developed by the European Parliamentary Research Service on 'Second Chambers: Composition, Election And 
Powers', requests no 4268 and 4267, deadline: 14 February 2020. The following reports/studies have also been very useful: Betty Drexhague. Bicameral Legislatures. An international 
Comparison. The Hague, 2015 (last accessed 25/11/2020); Patrice Gélard, Report on Second Chambers in Europe: Parliamentary complexity or democratic necessity’, European Commission 
for Democracy through Law (Venice Commission), Study 335/2005, CDL (2006)059rev, 26 November 2006 (last accessed 25/11/2020); Jörg Luther, Paolo Passaglia and Rolando Tarchi 
(eds.), A World of Second Chambers. Handbook for Constitutional Studies on Bicameralism, Giuffrè, Milan, 2006; John Coakley, ‘The strange revival of Bicameralism’, in Journal of Legislative 
Studies, 20(4), 2014; Paolo Passaglia, ‘Unicameralism, Bicameralism, Multicameralism: Evolution and Trends in Europe’, in Perspectives on Federalism, Vol 10, 2, 2018, Elliot Bulmer, 
‘Bicameralism’, International IDEA-Constitution-Building, Primer 2, 2017 y Enoch Alberti Rovira, ‘La representación territorial’, Fundamentos, 3/2004.  

https://data.ipu.org/compare?field=country::field_structure_of_parliament#map
http://www.senat.fr/senatsdumonde/pays.html
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(5) the case of the co-
opted members). 

Austria Federal Federal Council 

(Bundesrat) 

It changes 
over time.  

61 

(183) 

Elected by Provincial Parliament largely in 
accordance with the principle of 

proportional representation (each Land 
approves its own rules) 

Compensated (3 to 12 
per Land) 

Representative  

Mandate. The 
term depends 
on the term of 
the provincial 
diet. Generally 

5 years. 

(5) 

They must be 
eligible for Länder 

legislatures but 
there is no need 

for them to belong 
to the Länder 

Parliament 

Italy Regional 

(political 
decentralisation) 

Senate 321(315 
elected and 6 
life senators  

(630) 

Direct election (mixed system: proportional 
and majoritarian). 5 appointed by the Head 

of State. Former presidents are members 
for life 

 

Proportional (but with a 
minimum number per 

region) 

Representative  

mandate  

5 years 

(5) 

Minimum age: 40 

Spain Regional-
Autonomic 

(political 
decentralisation) 

Senate 265 

(350) 

Mixed. 208 direct election by provinces (not 
regions), 57 elected by regional legislatures. 

It represents provinces 
not regions. Unequal 
and no- proportional 

(overrepresentation of 
rural provinces)  

Representative  

mandate 

4 years 

(4) 

No 

France Unitarian Senate 348 

(577) 

Indirect election (approx. 162,000 great 
electors) 

 

No Representative  

mandate  

6 years 

(5) 

Minimum age: 24 
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Poland Unitarian Senate 100 

(460) 

Direct Election  No Representative  

mandate  

4 Years 

(4) 

Minimum age: 30 

Romania Unitarian Senate 137 

(332) 

Direct Election No Representative  

mandate  

4 years 

(4) 

Minimum age: 33 

Netherlands Unitarian Senate 75 

(150) 

Indirect Election (proportional by 
representatives of the 12 provinces) 

No Representative  

mandate  

4 years 

(4) 

 

Czech 
Republic 

Unitarian Senate 81 

(200) 

Direct Election 

 

No Representative 

6 years 

(4) 

Minimum age: 40  

Ireland Unitarian Senate  60 

(160) 

Mixed. Indirect election of 43 Senators to 5 
vocational panels.118 6 elected to university 

seats by graduates of 2 universities 

No Representative  

mandate  

Minimum age: 21 

                                                             

118 The panels are Cultural & education, Agricultural, Labour, Industrial & commercial, Administrative. Electorate is comprised of incoming members of the Dáil, outgoing Senators and 
members of local councils. 
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11 appointed by the Prime Minister 5 years 

(5) 

Slovenia Unitarian National 
Council 

40 

(90) 

Indirect Election. Representatives of 
interest groups119 

No Representative  

mandate  

5 years 

(5) 

Minimum age: 18 

Special 
requirements for 

each of the interest 
groups 

 

 

  

                                                             

119 22 elected by local representatives; 6 by non-profit sector, 4 employer's representatives, 4 worker's representatives, 4 by farmers/craftsmen/ and liberal professions combined. 
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Table 5: General features and composition of second chambers in non-EU Member States (by constitution date) 
State 

 

Internal 
Organisation 

 

Name of the 
2nd Chamber 

Members 

(MPs in 
the 

Lower 
house) 

Selection methods Territorial Representation 
(equal, compensated or 

proportional) 

Type of mandate and 
terms of office (term of 

lower house) 

Especial 
requirements 

to become 
member  

United 
Kingdom 

Devolved 

(political 
decentralisation) 

House of 
Lords 

800 
approx. 

(650) 

663 appointed on the advice of the Prime 
Minister 

92 hereditary peers 

25 Archbishops and bishops 

No Life Minimum age: 
21 

USA Federal Senate 100 

(435) 

Direct election  

 

Equal (2 per state under a 
consent clause in the 

Constitution120) 

Representative. 6 years 

(2) 

Minimum age: 
30 

Swiss 
Confederation 

Federal Council of 
States 

46 

(200) 

Direct election under cantonal Law. Equal (2 per canton and 1 
per the two half Cantons) 

Representative 

(It may vary, but now it 
is 4 years in all cantons) 

(4) 

It depends on 
cantonal Law 

Argentina Federal Senate 72 

(257) 

Direct election 

 

Equal (3 per Province) Representative: 6 years 

(4) 

Minimum age: 
30 

Canada Federal Senate 96 

(338) 

Appointed on the advice of Prime Minister Yes, but on a specific 
basis which doesn't 
exactly reflect the 

provincial subdivisions 

Life (retirement at 75 
years old) 

(4) 

Minimum age: 
30 

                                                             

120 Article V of the US Constitution: '....no state, without its consent, shall be deprived of its equal suffrage in the Senate'. 
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Australia Federal Senate 76 

(151) 

Direct election Equal (12 by each state 
and 3 by the two federal 

territories) 

Representative 

: 6 years. 

(3) 

 

India Federal Council of 
States 

245 

(543) 

233 elected by state parliaments, 12 
appointed by the Head of State 

 

Non equal. Proportional 
representation on the 

basis of state population 

Representative: 6 years 

(5) 

Minimum age: 
30 

South Africa Federal National 
Council of 
Provinces 

90 

(400) 

53 permanent members elected by 
political parties with representatives at 
each provincial parliament; 36 special 

delegates representing provincial 
legislatures. 10 part-time representatives 

of the Local Government Association 
(without the right to vote) 

Equal representation. 10 
per province (6 

permanent and 4 special 
delegates)  

Representative. Mixed. 
5 years for permanent 

members. On an ad hoc 
basis for special 

delegates. Depending 
on the issue, imperative 

mandate might be 
applied 

(5) 
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Table 6: Internal organisation of second Chambers in EU Member States (1): sessions and governing bodies 
Country Sessions 

(plenary sittings 
per year) 

Publicity Presidency Parliamentary body in charge of internal 
business organisation 

Parliamentary 
Groups 

Participation of 
members of the 

executive 

Continuity 
of the 

Chamber 

Germany Non-applicable 
(approximately 

11) 

Yes (not in 
committees) 

Rotates (each year among the 
Länder minister presidents)  

Presidium (President, 2 vice-presidents –
former and next president in the rotation). 

Permanent Advisory Council (1 representative 
per land and a member of the federal 

government, each Land with one vote). 

NO Members of federal 
executive may take 

the floor 

Yes 

Belgium 1 (8)  Yes Elected by the House among 
its members 

Bureau (President, 2 vice-presidents, 2 other 
Members and leaders of parliamentary 

groups) 

Yes No No (5 
years) 

Austria 1 (20) Yes (the 
general rule 

in 
committees is 

not to be 
public) 

Rotates (each six months 
among Länder representatives)  

Presidium (2 vice-presidents 2 secretaries and 
2 Whips) 

Presidents' conference of the Council 
(President, Vice-presidents and Presidents of 

Parliamentary Groups). 

Yes Members of federal 
executive may 

speak. Presidents of 
Länder may take 

the floor if they ask 
for it 

Yes 

Italy Non-applicable 
(187) the two 

chambers sit in 
any case on the 

first working 
day of February 

and October 
(Art. 62 

Constitution)) 

Yes (not in 
committees) 

Elected by the House among 
its members 

Presidency and Bureau (president, 4 vice-
presidents, 3 questors y 8 secretaries) 

Yes Members of 
national executive 

may speak 

No (5 
years) 
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Spain 2 (74) Yes Elected by the House among 
its members 

Senate Table (President, 2 vice-presidents and 
4 secretaries) and Spokesmen Committee 
(president, spokesmen of parliamentary 

groups, 1 member of government) 

Yes Members of 
national executive 

may speak 

No (4 
years) 

France 1 

(78) 

Yes Elected by the House among 
its members every 3 years 

Presidents' Conference (24 members) Yes Members of 
national executive 

may speak 

Yes. 
Renewed 

by ½ every 
3 years (6 

years) 

Poland Not applicable 
– summoned 
by Marshal of 
the Senate or 

by a resolution 
of the Senate, 
without limits 

as to number of 
sittings per year  

Yes (not in 
committees)  

Elected by the House among 
its members 

Marshal, Presidium (Marshal and Deputy 
Marshals), Council of Elders 

Yes Members of 
national executive 
may speak beyond 

the scheduled 
order of speakers 

No (4 
years) 

Romania 2 

(50) 

Yes Elected by the House among 
its members 

Standing Bureau (President, 4 vice-presidents, 
4 secretaries, 4 quaestors) 

Yes Members of 
national executive 

may speak 

No (4 
years) 

Netherlands Not applicable 
(96)  

Yes (not in 
committees) 

Elected by the House among 
its members 

President and Committee of Seniors  Yes Members of 
national executive 

may speak 

No (4 
Years) 

Czech 
Republic 

Not applicable 
(10) 

Yes Elected by the House among 
its members Every 2 years 

President and permanent Commission on 
Agenda and Rules of Procedure 

Yes Members of 
national executive 

may speak 

Yes 

Renewal 
by 1/3 
every 2 

years 
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Ireland 3 (98) Yes Elected by the House among 
its members 

House of Oireachtas Commission: joint 
committee for the general administration. 

Business Committee: with representatives of 
the government and the parliamentary 

groups for ordinary affairs 

Yes Members of 
national executive 

may speak 

No (5 
years) 

Slovenia Not applicable 
(20) 

Yes Elected by the House among 
its members 

College of the National Council (president, 
vice-president and leaders of interest groups) 

No Members of 
national executive 

may speak upon 
invitation 

No (5 
years) 
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Table 7: Internal organisation of second Chambers in non-EU Member States (1): sessions and governing bodies 
 

Country Sessions 

(plenary 
sittings 

per year) 

Publicity Presidency Parliamentary body in charge of internal business 
organisation 

Parliamenta
ry Groups 

Participation of 
members of the 

executive 

Continuity 
of the 

Chamber 

United 
Kingdom 

1 

(183) 

Yes Lord Speaker elected by the 
House among its members 

No: The leader of the House is the key person who 
consults with minorities leaders  

Yes Only members on 
their own right 

Yes 

USA 1 (197) Yes Vice-president of USA 

President pro tempore of 
the Senate 

Acting President pro 
tempore 121 

No: The leader of the Senate is the key boy who 
consults with minority leader 

Yes No Yes 

(renewal 
1/3 every 

2 years) 

Swiss 
confederation 

4 (50) Yes (not in 
committees) 

Elected by the House among 
its members (1 year term) 

Bureau (President 2 Vice-president, 1 teller 1 substitute 
teller representative of political groups not included 

among the other members). 1 year term 

Yes Yes. They can attend 
and speak but 

without voting rights 

No (4 
years) 

Argentina Not 
applica

ble  

(24 -
2012-) 

Yes Vice-president of Argentina 

President pro tempore of 
the Senate 

 

Authorities' Bureau (president pro tempore and 3 vice-
presidents) 

Yes No Yes 
(renewal 
1/3 every 

2 years) 

                                                             

121 Art. 2, Section 3 of the US Constitution. The Senate is formally presided over by the vice-president of the Republic, but this is not possible most of the time. Therefore, a President pro 
tempore is appointed who, since the end of the 19th century, has been the senior senator of the majority and, in turn, does not preside regularly and therefore delegates the specific 
presidency of each session to a junior senator of the majority (acting pro tempore president). 
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Canada Not 
applica
ble(49) 

Yes President appointed on the 
proposal of PM 

President pro tempore 
elected by members 

No: The Leader of the Government in the senate is the 
key person who consults with minorities leaders 

Yes Only members in 
their own right:  

Yes 

Australia 3 (56) Yes (more 
restricted in 
Committees

) 

Elected by the House among 
its members. Deputy 

President 

No: The leader of the House is the key person who 
consults with minorities leaders 

Yes Only members of the 
house 

No (6 
years) 

India 3 (61)  Yes (not in 
committees) 

Vice-president of India. 
Deputy chairman elected by 

the House. 

No: The leader of the House is the key person who 
consults with minorities leaders 

No Only ministers who 
are members of the 

house 

Yes  

(renewal 
1/3 every 

2 years) 

South Africa 4 (47) Yes Elected by the House among 
its members 

Chairperson, Deputy-chairperson Second Deputy 
Chairperson and office of Chairpersons (2 House 
chairpersons and Office bearers representing the 

political groups). The global organisation of the house 
business by sessions is made by the Programme 
Committee (a standing committee of the House) 

Yes Yes. They can attend 
and speak but 

without voting rights 

No (5 
years) 
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Table 8: Internal organisation of second Chambers in EU Member States (2): committees and voting rules 
Country Committees in 

legislative 
procedure 

Standing 
Committees 

Non-
permanent 

Committees 

Committee Chair Agenda of plenary sittings Type of votes 
(bloc/individual) 

Convening of Plenary 
sittings 

Germany 

 

Yes (preliminary 
discussion) 

Yes (usually 
attended by 

deputy members 
who are typically 

officials of the 
Länder ministries) 

Yes Elected by the 
plenary 

President with support of 
the secretariat. Confirmed 

at the beginning of the 
Plenary meeting in 

legislative matters the 
Permanent Advisory 

Council has also a major 
role. 

Bloc (any division 
of votes inside the 
Länder delegation 
implies abstention) 

President following 
pre-established 

agendas 

 

Belgium Yes (preliminary 
discussion) 

Yes Yes Elected by the 
Committee among 

its members 

Bureau Individual President 

 

Austria Yes (preliminary 
discussion) 

Yes ?? Each committee 
shall elect a 
chairperson 

President after 
consultations with 

conference of presidents. 
It may be changed on the 

initiative of individual 
members 

Individual President, Compulsory 
on the proposal of a 

minority of Members 
or the federal 
government 

Italy Yes (with capacity 
to approve bills 

without the 
involvement of the 

Plenary in many 
cases) 

Yes Yes Elected by the 
Committee among 

its members 

President Individual President 

Spain Yes (with capacity 
to approve bills 

without the 
involvement of the 

Yes Yes Elected by the 
Committee among 

its members 

President and Bureau 
(with consultation of 

spokesmen conference) 

Individual President 
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Plenary in many 
cases) 

France Yes (preliminary 
discussion) 

Yes Yes  Presidents' Conference  Individual Presidents' Conference 

Poland Yes (preliminary 
discussion) 

Yes Yes Elected by the 
Committee among 

its members 

Chairman of each 
committee 

Individual Marshal of Senate 

Romania Yes (preliminary 
discussion) 

Yes Yes Elected by the 
Committee among 

its members 

President and Standing 
Bureau 

Individual President 

Netherlands Yes (preliminary 
discussion) 

Yes Yes Appointed by the 
President 

President If no vote is 
requested, the bill 

will be accepted 
without a vote. 

Bloc or Individual. If 
the bloc vote is 

unclear, there is an 
individual revote 

President 

Czech Republic Yes (preliminary 
discussion) 

Yes Yes Elected by the 
Committee among 

its members 

President on the proposal 
of the Permanent 

Commission of Agenda 
and Procedures 

Individual President on the 
proposal the 
Permanent 

Commission of 
Agenda and 
Procedures 

Ireland Yes (preliminary 
discussion) 

Yes Yes Elected by the 
Committee among 

its members 
(D'Hondt system) 

Leader of the Seanad (in 
consultation with Group 

Leaders) 

Individual President 
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Slovenia Yes (preliminary 
discussion) 

Yes Yes Elected by the 
plenary 

President Individual President 
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Table 9: Internal organisation of second Chambers in non-EU Member States (2): committees and voting rules 
 

Country  Committees in 
legislative procedure 

Standing 
Committees 

Non-
permanent 

Committees 

Committee Chair Agenda of sittings Type of votes 
(bloc/individual) 

Convening 
of Plenary 

sittings 

United 
Kingdom 

Yes, but only the 
Committee of the 

Whole House or in the 
Grand Committee 

Yes Yes Committees are chaired either by 
the Chair or by the Deputy Chair 

(elected by the plenary) 

Pre-stablished in its structure 
and changed by the plenary 

on the advice of the Lord 
leader of the House 

Individual Automatic 

USA Yes (preliminary 
discussion)i 

Yes Yes The majority takes all. Elected by 
the Committee among its 

members 

Pre-stablished in the standing 
orders. Plenary on the 

proposal of the leader of the 
house make changes on the 
daily order agreed with the 

minority leaders 

Individual Automatic 

Swiss  

confederation 

Yes (preliminary 
discussion) 

Yes v Yes. Elected by the Bureau The setting of the agenda is 
established by the president 

but discussed in plenary.  

Individual President 

Argentina Yes (preliminary 
discussion) 

Yes Yes Elected by the Committee among 
its members 

Plenary. Individual President 

Canada Yes (preliminary 
discussion) 

Yes Yes Elected by the Committee among 
its members.  

President Individual President 

Australia Yes (preliminary 
discussion) 

Yes Yes yes Plenary (on the proposal of 
parliamentary whips) 

Individual President 

India Yes (preliminary 
discussion) 

Yes Yes Yes. Appointed by the Chairman Agreed by Chairman and the 
leader of the House 

Individual Chairman 
and the 
leader of 

the House 
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South Africa Yes (preliminary 
discussion) 

Yes Yes Elected by the Committee among 
its members 

Chairpersons and Office of 
Chairpersons 

Mixed. For some 
issues bloc votes and 
for others individual 

votes 

President 
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Table 10: legislative powers of second chambers in EU Member States. 
 

Country Distinctions depending on 
the policy area/type of bill 

Priority in the 
consideration of bills 

or legislative 
initiatives 

Time limit Suspensive Veto Absolute Veto Partial 
amendment 

Dispute settlement 
mechanism 

Germany 

 

The actions required from 
the Bundesrat depend on 

whether the proposal 
qualifies as a consent bill 

or an objection bill 

Priority in 
Governmental Bills 
but not compulsory 

and the opinion 
must be issued 
within 6 weeks. 

The Bundesrat holds 
the right of 

legislative initiative 

Yes. Between 3 
and 9 weeks (6 is 

common). 
Constitutional 
reforms and EU 

Treaties, 9 weeks.  

Only for objection 
bills 

Yes, for consent 
bills 

Not legally 
mentioned, but 

existing in practice 

Consent bills cannot be 
adopted unless both 

houses agree. A Mediation 
Committee may be called 
to propose an agreement.  

Objection bills: after the 
Mediation Committee, the 

lower chamber has the 
last word by 1/2 + 1 vote 
or 2/3 vote if this majority 

by the Bundesrat when 
exercising its veto power. 

Belgium 3 situations: non-
participation of the senate 

(vast majority of cases); 
consent bills with equality 
between chambers (basic 

laws related to the 
institutional framework); 

bills in which the Senate is 
in a subordinate position. 

No prior 
consideration. Right 

to propose 
initiatives in case of 

consent bills 

 

For bills in which 
the Senate is in a 

subordinate 
position: 15 days 
to decide if it will 

express an 
opinion on the 
bill. 30 days to 

decide upon the 
bill. 

Yes, in the bills in 
which it performs a 

subordinate role. 

Only in consent 
bills 

Yes Consent bills cannot be 
adopted unless both 

chambers agree. In other 
legislation, the 

amendments or the veto 
can be overturned by the 

lower house 

https://www.bundesrat.de/EN/funktionen-en/aufgaben-en/aufgaben-en-node.html#doc5981294bodyText3
https://www.bundesrat.de/EN/funktionen-en/aufgaben-en/aufgaben-en-node.html#doc5981294bodyText4
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Austria NO (except in very specific 
cases) 

No prior 
consideration. It has 
the right to initiate 

the legislative 
process but is not 
used in practice. 

8 Weeks Yes (for a few weeks) Only in 
constitutional 

matters and 
when it reduces 

Länder 
competences 

No Veto can be overturned by 
a simple majority in the 

lower chamber 

Italy No The legislative 
procedure can be 
initiated in either 

house. Both 
chambers have the 
right to initiate the 

procedure 

No No Yes Yes The legislation cannot be 
adopted unless both 

chambers agree. A shuttle 
procedure tries to make 
the agreement possible. 

Spain No Not a priority. It has 
the right to initiate 

the legislative 
process 

2 months yes No Yes Veto and amendments 
can be overturned by an 
absolute majority in the 

lower house or by simple 
majority after 2 months 

France Yes. Ordinary laws on local 
authorities have to be 

examined by the Senate 
first. 

The legislative 
procedure can be 
initiated in either 

house. Both 
chambers have the 
right to initiate the 

procedure 

NO Yes No (only in 
constitutional 

matters and 
organic laws 

regarding the 
Senate or 
municipal 
elections) 

Yes Ordinary laws : in case of 
disagreement, a joint 

committee is called. The 
Government can give the 

last say to the lower 
chamber. 

Organic laws : same 
except for organic laws 
regarding the Senate or 

municipal elections which 
have to be agreed by both 

chambers. 
Poland NO Not a priority. It has 

the right to initiate 
30 days Yes No Yes Veto and amendments 

can be overturned by an 
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the legislative 
process 

absolute majority in the 
lower house 

Romania Each House has 
preferential competences. 
But both participate in the 

process 

Priority and initiative 
in its preferential 

competences 

45 days (60 days 
for especially 
complex laws) 

Yes No Yes The chamber with 
preferential competence 

prevails 

Netherlands No No. No No Theoretically it 
can. But it is 
hardly used in 
practice. 

No, but the debate 
can lead to 

supplementary 
bills tabled by the 

government 

The legislation cannot be 
adopted unless both 
chambers agree. The 

Senate rarely uses its veto 
power.  

Czech 
Republic 

No. Only in electoral bills 
does the senate decide on 

an equal basis 

It has priority of 
knowledge in their 

own initiatives.  

30 days (but can 
be extended) 

yes Only in electoral 
and 

constitutional 
matters 

Yes Veto and amendments 
can be overturned by an 
absolute majority in the 

lower house 

Ireland NO Not a priority. It has 
the right to initiate 

the legislative 
process 

90 Days Yes No Yes The lower house decision 
prevails after some time 

Slovenia No Not a priority. It has 
the right to initiate 

the legislative 
process 

7 days Yes No No (but interest 
groups may 

propose 
amendments to 

the lower 
chamber) 

Veto can be overturned by 
a majority of all deputies 
in the lower house, unless 
the Constitution envisages 

a higher majority for the 
passing of the law under 

consideration. 
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Table 11: legislative powers of second chambers in non-EU Member States 
Country Different depending on the 

topics 
Priority in the 

consideration of bills or 
legislative proposals 

Time limit Suspensive 
Veto 

Absolute 
Veto 

Partial 
amendment 

Dispute settlement mechanism 

United 
Kingdom 

No No No Yes No Yes Lower Chamber can overturn 
amendments and vetoes once a 

year (and a term) has elapsed 

USA No  No No Yes Yes The legislation cannot be 
adopted unless both chambers 

agree on an identical text. A 
shuttle procedure tries to make 
the agreement possible. A joint 

commission (Conference 
Committee) can be called. 

Swiss 

Confederation 

No The procedure can be 
initiated in either 

chamber. The Senate 
has the right to initiate 

the procedure 

 

No No Yes Yes Legislation cannot be adopted 
unless both chambers agree. A 

shuttle procedure (3 forwardings) 
and a joint commission. 

Argentina No Not a priority (with some 
exemptions). The Senate 
has the right to initiate 

the procedure 

No No Yes Yes Legislation cannot be adopted 
unless both chambers agree. 
Partial amendments can be 

overturned by the lower house 
once it reaches the same majority 

that passed them in the upper 
chamber. 

Canada No Prior knowledge in some 
concrete cases. The 

No No Yes. 
Rarely 

Yes Legislation cannot be adopted 
unless both chambers agree 
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Senate has the right to 
initiate the procedure 

Australia NO Prior knowledge in some 
concrete cases. The 

Senate has the right to 
initiate the procedure 

No No Yes Yes Consent of both Houses is 
necessary. If agreement is not 

reached both are dissolved 

India No Not a priority. The 
Senate has the right to 
initiate the procedure 

No No Yes Yes Joint session of both houses will 
settle the matter 

South Africa Yes. Bills affecting Provincial 
competences are voted in bloc 

and under the instructions of the 
Legislatures. A simple majority (5 

out of 9) is needed. 

Bills not affecting those 
competences are voted on an 

individual basis needing an 
ordinary majority. 

Yes, Priority of 
knowledge for bills 
affecting provincial 

competences 

No Yes No Yes Mediation committee (of both 
chambers). If no agreement is 

reached, bills affecting province's 
competences need a 2/3 majority 
in the lower house to be passed. 

Bills not affecting those 
competences can be passed by 
ordinary majority of the lower 

house 
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Table 12: non legislative powers of second chambers in EU Member States 
Country Constitutional Reform Budgetary powers Treaties Federal Coercion Government 

Scrutiny  
Confidence and 
censure of the 

national 
government 

(impeachment) 

Appointments of 
judicial positions 

Germany 

 

Yes. On an equal basis with 
the lower House (two 
thirds of each House) 

Yes. It can veto or 
amend the Budget 

bill but in practice it 
does not happen, 
but it has a major 

role in bills affecting 
the budgetary 
revenue of the 

Länder  

Yes. On an equal basis with 
the lower House when the 
treaty concerns Bundesrat 

or Länder competences. 
Always in cases of 

transferring sovereign 
powers 

Yes Yes (questions 
to federal 

ministers and 
information) 

No 

(Yes, for Head of 
State, not the 

Chancellor) 

Yes. It appoints half 
of the members of 

the Federal 
Constitutional 

Court. 

Belgium Yes. On an equal basis with 
the lower House 

No No Yes Yes (but only 
written 

questions) 

No Yes. Some members 
of the Judicial 

Council, 
Constitutional Court 
and Council of State 

Austria Yes. When affecting Länder 
competences or the 

institutional place of the 
Bundesrat. It may call for a 
referendum at the request 

of 1/3 of its members 

 

NO Yes, in EU Treaties and when 
Länder competences are 

concerned 

Yes Yes No Yes. It appoints 
three judges at the 

Constitutional Court 
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Italy Yes. On an equal basis with 
the lower House 

Yes. On an equal 
basis with the lower 

House 

Yes. On an equal basis with 
the lower House 

Yes Yes Yes 

(Yes, Head of 
State) 

Yes. Joint Sessions. 
Some members of 
the Constitutional 
Court and Judicial 

Council 

Spain Yes. The role is stronger 
than in legislative 

procedure. On an equal 
basis in the global reform 

of the constitution or in its 
essential parts. 

Yes, with the same 
rules of the ordinary 

legislative 
procedure (Both 

houses have limits 
to partial 

amendments) 

Yes, with a role stronger 
than in ordinary legislative 

procedure 

Yes Yes No Yes. Some members 
of the 

Constitutional Court 
and Judicial 

Council) 

France Yes. On an equal basis with 
the lower House 

Same as legislative 
procedure but the 
procedure always 

begins in the lower 
Chamber 

Yes. Same as legislative 
procedure 

Not applicable Yes No Yes. Some members 
of the Judicial 

Council, 
Constitutional Court 
and Council of State 

Poland Yes. On an equal basis with 
the lower House but with 

different terms and 
majorities. 

Yes, the deadline is 
reduced to 20 days 

Yes. Same as legislative 
procedure. EU Treaties 

require 2/3 majority in both 
houses. 

Not applicable No (with some 
exceptions) 

 

No Only two members 
of the National 
Council of the 

Judiciary 

Romania Yes. 2/3 of each Chamber. 
Joint commission to settle 

disputes, final decision 
made in a joint session by 

a 3/4 majority.  

The budget is 
drafted by the 

Government and 
voted in a Joint 

session 

Yes, but the preferential 
house is the lower chamber 

Non-applicable Yes Yes, in a joint 
session 

Yes. Some members 
of the Judicial 

Council, 3 out of 9 
Judges of the 

Constitutional Court  

Netherlands Yes. On an equal basis with 
the lower House but it 

cannot amend the 
proposal made by the 

lower House 

Yes, identical to 
legislative 
procedure 

Yes. Treaties are tabled and 
approved if no express 

ratification is requested by 
the house 

No Yes No No 
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Czech 
Republic 

Yes. On an equal basis with 
the lower House 

No Yes. Same as legislative 
procedure. Treaties on 
human rights need the 

agreement of both houses 
with a 3/5 majority. 

Non-applicable No 

(only it may 
request 

information) 

No 

(Yes, head of 
state) 

Yes. Some members 
of the 

Constitutional Court 

 

Ireland Yes. The senate has the 
same role played in 

ordinary legislation, but its 
veto triggers a referendum 

Yes, with the same 
rules of the ordinary 

legislative 
procedure (with 
limits to partial 
amendments). 

Deadline: 21 days.  

No (treaty-making power is 
only vested in the lower 

chamber) 

Not applicable Yes No No 

Slovenia No role of the upper 
chamber 

No role of the upper 
chamber 

No role of the upper 
chamber (it may adopt 
opinions on the acts of 

ratification) 

Not applicable Yes (questions 
and inquiries) 

No No 
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Table 13: non legislative powers of second chambers in non-EU Member States 
 

Country Constitutional 
Reform 

Budgetary powers Treaties Federal 
Compulsion 

Government 
Scrutiny  

Confidence and 
dismissal of the 

Government 

(impeachment) 

Appointments of 
judicial posts  

United 
Kingdom 

Not applicable Yes (but only rejection, not 
amendments. The House 
has never rejected these 

bills) 

Yes. But if it does not 
consent, the government 

may override it. 

No Yes No No 

USA Yes. On an equal 
basis with the 
lower House 

Yes. On an equal basis with 
the lower House even if it 

has no initiative for 
revenues it can introduce 

amendments to other bills 
to introduce revenues 

Congressional-Executive 
Agreements (both chambers 

on an equal basis) 

Treaties (exclusive 
competence of the Senate 

with a 2/3 majority) 

Yes Yes It confirms the 
proposals made 
by the president 

to different 
members of the 

presidential 
cabinet 

(Yes) 

Yes. . Advice and 
consent to 

presidential 
proposals, including 

members of the 
Supreme Court 

Swiss 

Confederation 

Yes. On an equal 
basis with the 
lower House 

Yes. On an equal basis with 
the lower House. Both 
houses have limits to 
partial amendments 

Yes. On an equal basis with 
the lower House. It only 

participates in important 
treaties 

Not foreseen Yes Confidence to 
the government 
in joint sessions. 

Confidence 
cannot be 

withdrawn by 
Parliament 

Yes. Members of the 
federal Supreme 

Court 

Argentina Yes. On an equal 
basis with the 

lower House (It 
must evaluate 

Yes. On an equal basis with 
the lower House 

Yes. On an equal basis with 
the lower House 

Yes Yes No 

(yes) 

Yes. Consent to 
presidential 

proposals for judges 
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the need for the 
reform.  

of the Supreme 
Court 

Canada Yes. The senate's 
veto can be 

overridden by 
the lower 

chamber after 
180 days 

Yes (with some limits) No. Only and in so far as 
legislative measures are 
needed to implement it. 

Not foreseen Yes No Not members of the 
judicial branch. 

Australia Yes. On an equal 
basis with the 
lower House 

Yes (but only rejection, no 
amendments permitted) 

No. Only and in so far as 
legislative measures are 
needed to implement it. 

Not foreseen Yes The Prime 
minister is 

appointed by 
the Governor 

general on the 
majority of the 

lower house. 
The rejection of 

the budget 
implies the 

dismissal of the 
Government 

No 

India Yes. No 
mechanism to 

resolve conflicts 
between houses 

Yes. No mechanism to 
resolve conflicts between 

houses. 14 days to reject or 
accept. 

No. Only and in so far as 
legislative measures are 
needed to implement it. 

Yes (With the 
consent of 2/3 of 
the camera it can 

override estate 
legislation) 

Yes No 

(yes) 

Yes. It gives consent 
to presidential 

appointments (only 
the Chief Justice at 
the Supreme Court) 

South Africa Yes. Bills 
affecting 

Provincial 
competences are 
voted in bloc and 

under the 
instructions of 

The process for bills not 
affecting Provincial 

competences is applied. 
Both chambers with limits 

to amendments. 

Yes. Consent of both Houses 
is needed for treaties (with 
the exception of technical 

and administrative 
international agreements) 

Yes (authorises or 
stops the 

governmental 
intervention in 

provinces powers) 

Yes (only 
questions and 

summoning 
ministers 

relating to 

No No (the council 
participates in the 

Judicial Commission 
(4 delegates out of 

24 members) in 
charge of proposing 
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the Legislatures. 
A majority of 6 

out of 9 is 
needed 

provincial 
competences) 

judicial 
appointments) 
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ANNEX II – QUESTIONNAIRE FOR PUBLIC OFFICIALS WITH 
EXPERIENCE IN THE FUNCTIONING OF THE EUROPEAN 
COUNCIL AND THE EUROPEAN PARLIAMENT. 
The questionnaire is divided into three main parts (organisation, legislative procedure and other 
non-legislative powers), and differentiates between the specific questions asked and the 
information we wish to obtain from the answers, to help those interviewed to get to know what we 
are looking for. 

The questionnaire was sent before the interviews, but we did not require a written response. The 
interviews were conducted by video conference and they lasted around 30 minutes. The answers of 
the persons interviewed are not published (or recorded); and their names are only available to the 
European Parliament. 

 

Constitutional design, organisation and composition of the Council 

 

Specific questions 

 

1) Should the Council and the European Council be merged into one institution? 

2) Would it be feasible to introduce Council configurations composed of delegates from 
national parliaments or to provide for the Council to be composed of members directly 
elected by citizens? 

3) What is the procedure for amending the Council's Rules of Procedure? Can their 
application in a specific case be waived by a simple majority of the Council? And, the 
decisions of the Presidency? If a majority agrees to a procedure other than that laid down in 
the Rules of Procedure, does this decision imply a formal amendment of the Rules of 
Procedure? 

4) Has the system of the trio of presidents been successful in guiding the Council's work? 

5) Has the General Affairs Council proved to be a good instrument in coordinating the work 
of the Council or has it overlapped with Coreper? Do these bodies act in a coordinated way? 
What have been the main advantages and disadvantages of creating the General Affairs 
Council? 

6) Would it be feasible to create a journal of sessions to record the interventions of state 
representatives at public meetings of the various Council configurations? The videos of 
those sessions are available, as are the transcripts. The problem is, on the one hand, the 
difficulty to find them on the Council' website, which requires above-average skills, and on 
the other hand, the fact that the national representatives say almost nothing in those public 
sessions. Only the president of the corresponding Council configuration speaks, to thank the 
European Parliament rapporteurs for the flexibility in reaching an agreement in the 
negotiations. In short: do you think that it is possible by consulting the Council's minutes 
alone to obtain information on the position of each government during the processing of a 
legislative initiative and its influence on the final result? 
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7) Could the information available on the processing of draft legislation in Council working 
groups and Coreper be increased? 

8) How do the Presidencies of the various Council configurations apply the rules for the 
proper conduct of the debates under Article 20(1) of the Council's Rules of Procedure? 

 

What general issues are we trying to clarify? 

(i) What changes could be introduced to further parliamentarise the functioning of the 
Council (introduce mechanisms of parliamentary law)? 

(ii) What aspects of the Council's internal organisation can be improved and can benefit from 
the techniques of a parliamentary chamber? 

(iii) What reforms can improve the visibility of the Council's work? 

(iv) What is the difference between the constitutional design of the Council and a German 
Bundesrat-type Chamber? What is left over? What is lacking? 

 

Legislative procedures 

 

Specific questions 

 

9) What is the percentage of the Council's work relating to legislative activities? 

10) Does draft legislation usually go to item A on Coreper's agendas and in the Council's 
ministerial configurations? 

11) How does the Council determine the position it will defend in trilogues and how are the 
agreements reached through this system transmitted to the Council? Is the publication of 
Council's positions the result of a legal obligation or is it left to the Council itself?  

12) Do Member States generally present their amendments to legislative proposals for 
further discussion at the various levels of the Council's structures or are Council's positions 
simply negotiated on the basis of the opinions sustained by the Member States during 
meetings? 

13) Do you think that an outsider can more or less follow in real time the successive 
amendments, draft texts, reasons justifying them, etc. discussed within the Council in 
relation to a legislative proposal? 

14) Would it be feasible to introduce in the Council the mechanisms that are typical of a 
parliamentary legislative procedure, such as the obligation to formalise amendments, the 
publication of agreed texts at the three levels of decision, the setting of deadlines for tabling 
amendments or deciding on a text, etc.? 

15) Are there deadlines or can deadlines be set for the internal processing of legislative 
initiatives within the Council? 

16) How is the Council's position defined in the Conciliation Committee with Parliament? 

17) Does the European Council influence, and how, the Council's legislative activities? 
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18) Do you think it would be a good idea to introduce a public debate in the Council at the 
beginning of the legislative procedure, so that representatives at ministerial level can 
present their preliminary standpoints on each legislative proposal? 

 

What general issues are we trying to clarify? 

(iv) The comparative importance of legislative activities within the framework of the 
Council's functions 

(v) The extent to which the amendments introduced by Council to a legislative initiative, 
their reasons and their origin are sufficiently reflected in the documents available to the 
public concerning the legislative procedure. 

(vi) How the Council's position is established and monitored in formal and informal 
dialogues-trilogues on legislative initiatives with other EU institutions 

 

Other functions 

 

Specific questions 

19) Has the early warning system for the monitoring of subsidiarity by national parliaments 
worked properly? 

20) Is there a lack of control by the Council over the mechanisms of the new economic 
governance? In particular, which aspects would require in-depth reform: economic policy 
coordination, budgetary control, macroeconomic surveillance over Member States?  

21) Does the Council in practice exercise any oversight function over the Commission or 
other EU institutions or agencies?  

22) How are decisions taken on the launching of legal actions or the determination of the 
Council's position in proceedings before the ECJ? 

23) Would it be feasible to organise hearings in the Council's ministerial configurations in 
respect of the appointments to be made by those institutions (judges of the Court of Justice, 
Advocates-General, directors of the various agencies, etc.)? 

24) Should powers of an administrative or executive nature now vested in the Council be 
transferred to the Commission? If so, which ones? 

 

What general issues are we trying to clarify? 

(vii) Whether criticisms regarding how particular tasks entrusted to the Council are 
developed is justified. 

(viii) Whether the executive powers of the Council should be maintained or reformulated. 

(ix) Whether functions other than legislative ones should be parliamentarised. 

 

Final question: 
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(x) What other changes or reforms to the Council would seem desirable to increase 
democratic legitimacy in EU decision-making processes? 
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 The Conference on the Future of Europe is an 
opportunity to reflect on the Union's democratic 
foundations, including the legislative role of the Council 
of the European Union (EU) and its relations with the 
European Parliament. Is it pertinent to reform the 
Council, either by reinforcing its parliamentary features 
or by transforming it into a Senate or a Second 
Chamber? Would such a change enhance the 
democratic legitimacy of the EU decision-making 
process? To answer these questions, this study looks at 
three connected issues in detail. First, it analyses the role 
of second chambers in the integration process of 
sovereign states in broader political entities (higher 
polity). Second, it examines the different bicameral 
systems (composition, powers, and functions), 
particularly in the EU Member States, but also in other 
models that may help as a reference. Third, it explores 
proposals to reform the Council put forward by leading 
political and academic figures. The study aims at 
providing a set of tools that may serve as inspiration 
should calls to transform this key EU institution be 
followed, and suggests three reform scenarios, using 
the instruments found in existing parliamentary and 
federal systems. 
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