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Executive summary

1. Higher education serves societies in many ways. It prepares studentsfor life and for their role as
active citizens in a democratic society, and lays the foundations for their future careers. It enables
students' personal development and stimulates research and innovation. Higher education,
therefore, is vital forwell-being in society, for sustaining continuous development,and forachieving
the United Nations Sustainable Development Goals andaddressing the challengesfacing humanity.
To achieve these goals, academics need a high degree of freedom and must use it responsibly.
Academic freedom is recognised as a fundamental European value by Article 13 of the EU Charter
of Fundamental Rights, as well as in several policy initiatives such as the Bologna Process, the
European Universities initiativeand ERASMUS+.

2. The last decade has shown however that the European Unionis not fully capable of protecting
academicfreedom, and concerns have been raised in many Member States about its current state.
The difficulties of protecting academic freedom at EU level became evident in the high-profile case
against Hungary, brought by the European Commission to the European Court of Justice (ECJ).
Although the Court decision, which ruled against Hungary, was heralded as a victory for academic
freedom, inreality the case depended heavily onarguments relating to unlawfully restricting World
Trade Organisation (WTO)rules on trade in services,whereasthe violation of academic freedom, as
mentioned in the Charter of Fundamental Rights of the European Union, was given less emphasis.
It is, however, a positive developmentthat the ECJ, despite the relatively weak legal framework (i.e.
the lack of a binding and detailed definition of academic freedom), considered it important to
include academicfreedom iniits ruling.

3. Academicfreedom is recognised in the EU Charter of Fundamental Rights, which states that '[t]he
arts and scientific research shall be free of constraint. Academic freedom shall be respected.
However, academic freedom rarely appears in other legally binding international conventions. The
level of detailin the definition of academic freedom also varies widely between national regulations.
The definition and content of academic freedom both need to be clarified to reach a shared
understanding and more precise legislation.

4. To identify common elements of academic freedom, we used several policy documents with
broader authorityaccepted by wider political communities. These include:

a. the UNESCO Recommendation concerning the Status of Higher-Education Teaching
Personnel (1997),

b. the Rome Ministerial Communique of the European Higher Education Area and its annexe
about academicfreedom (2020),

c. thereport 'Threatsto academicfreedom and autonomy of highereducationinstitutions in
Europe', adoptedby the Council of Europe (2020),

d. theBonn Declaration on Freedom of Scientific Research (2020) and

e. the UNESCO Recommendation on Science and Scientific Researchers(2017).

We havealsoincluded in our analysis reviews and policy recommendations developed by relevant
professional communities. Theseinclude:

f. theadvice paper 'Academic freedom as a fundamental right' adopted by the League of
European Research Universities (2010) and

g. 'The Statement of Principles on Academic Freedom and Tenure' by the American
Association of University Professors (2015), which serves as an important reference in the
academicliterature.
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5. Academic freedom is a set of rights and obligations for members of the academic profession.
However, who is considered a member of the profession is a matter of debate. In a narrow sense,
only qualified academics are entitled toacademic freedom, but in a broader sense, students, support
staffand even lay researcherscan be warranted academic freedom.

6. Academic freedom consists of several elements summarised in the 'onion' model. The model
distinguishes between essential elements(orange) and supportingelements (safeguards, blue).
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The essential elements form the core of academic freedom. A violation of these elements leads
to a direct violation of academic freedom. The essential elements include freedom of teaching
and freedom of research, and, in the broad sense, freedom of learning. The freedom of
dissemination is often regarded as part of the freedom of teaching and research, but is treated
as a separate essential element. Many believe that these freedoms can only be exercised if
members of the academic community have a meaningful say in decisions affecting the
conditions of teaching and research. Therefore the right of self-governance (which is not the
same as institutional autonomy) is often also seen as an essential element.

7. The freedom of teaching includes freedom of choice of contentand teaching method and, within
certain limits (and responsibility), the freedom of choice of students. Teachers should teach without
any interference, discrimination of any kind or fear of repression.

8. Freedom of research includes the right, consistent with professional standards of the respective
discipline, to determine what shall (or shall not) be researched; how it shall be researched;who shall
research, with whom, and for what purpose research shall be pursued; the methods by which, and
channels throughwhich, researchfindings shall be disseminated.

9. Freedom of disseminationis the free and unrestricted sharing of knowledge andresearch results.
Academics are free to choose the place and form of dissemination (publication) within the academic
context (intramural) and communication with the lay public (extramural).

10. Freedom oflearning has two main elements: theright to educationand theright to freely
form (and change) one's own opinion.

11.  Academic freedom brings benefits but also implies responsibilities. Means to strengthen
responsibility are therefore important. Poor academic integrity, corruption or cronyism within
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academic institutions (especially in the selection of academic and administrative staff) can
undermine academic freedomand weaken the academic profession in general.

12. Supporting elements of academic freedom are those elements that protect essential elements.
Their absence does not necessarily imply a violation of academic freedom, but infringements are
more difficult to prevent without such safeguards. These elements include employment security
(tenure or similar long-termemploymentframeworks)and institutional autonomy.

13. An important element of institutional autonomy is the extent to which institutions have
decision-making power over the essential elements of academic freedom and the organisational
conditions that influence them. Universities and research institutes should have sufficient power to
ensure academic freedom. Policymakers and the wider society are responsible for providing the
conditions necessary for the healthy functioning of the academic community (e.g. a high degree of
institutional autonomy and decision-making power and a stable and predictable legal framework
foremployment and funding).

14. Another component of institutional autonomy is the internal governance of institutions. It is the
academic community (and not, for example, the management) that should make decisions on
academicstandards of teaching and research, or on hiring and promoting academics, because the
academic community has the expertise to make them (self-governance). Decisions affecting the
functioning and future of the institution and the conditions for teaching, research and learning
should be taken jointly with managementand other (internal) stakeholders (sharedgovernance) to
ensure accountability. In these matters, therefore, the academic community does not necessarily
decide autonomously but should havea meaningful say to be able to promote academic freedom.

15. Civil service, tenure or similar secure employment frameworks are widely considered a
supportive element of academic freedom because they can promote academic freedom. A secure
employment framework contains two important elements. First, academics cannot be dismissed
from the institution because of their professional views. Academics who feel threatened cannot
articulate their opinion freely or do their job properly. Second, permanent or open-ended
employment means demonstrating a high level of professional competence that peers mustjudge.

16. A large number of organisations is involved in the promotion and monitoring of academic
freedom. Although several measurementand evaluation procedures exist, different procedures use
different methods and focus on different elements of academic freedom or examine academic
freedom as a part of a broader issue (usually human rights). There is currently no assessment method
or procedure to examine systematically and specifically the situation of academic freedom in the EU
Member States in greater depth. Both the EuropeanHigher Education Area (EHEA) and the European
Commission have plansto strengthen and monitor academicfreedom in the future.

17. We have reviewed existing evaluation methods and procedures of academic freedom. We
established that assessing the status of academic freedom is a difficult task because 1) academic
freedom is a complex concept, 2) there may be a difference between the de jure status as defined
by law and the de facto status thatexists in reality, 3) there may be differences within each country,
for example between sectors or institutions, 4) academic freedom is subject to influence and
violation by many different actors (state, companies, public, academia itself) and 5) in addition to
overt and direct forms of violation of academic freedom, there are also more covert and subtle
elements that are more difficult to detect (e.g. self-censorship, corruption).

18. Ten evaluation methodsand proceduresthatfocus partly or entirely on academic freedom were
assessed on the following criteria: the type of assessment, the concept of academic freedom used
in theassessment, the level of analysis, de facto/de jure approach to academic freedom, the validity
and reliability of assessment, the integrity of data collection and assessment, the resource
requirementsof the procedure, and the comparability and periodicity of results.
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19. The following 10 methods and procedures were analysed: the comparative analysis of the
regulatory environment, the Academic Freedom Index (AFI), the European University Association's
University Autonomy Scorecard, the Academic Freedom Monitoring Project by Scholars at Risk,
Freedom House's Freedomin the World (FIW) report, surveysamong academics, expert case studies
on countries, the United Nations Universal Periodic Review (UPR) of Human Rights, the Joint
International Labour Organization-UNESCO Committee of Experts on the Application of the
Recommendations concerning Teaching Personnel (CEART) and institutional investigations by the
Academic Freedom Committee of the American Association of University Professors.

20. Based on the review, we can conclude that some existing methods are not systematic and are
published only occasionally or irregularly (e.g. most evaluations carried out by academics, Human
Rights Watch reports). Other methods examine academic freedom only tangentially, often in
conjunction with other humanrights (Freedom House Reports, UPR). These methods may not be
sufficiently in-depth or necessarily oversimplify the situation by highlighting only highly visible
events or legislation. Some methodsfocus only on specificelements or infringements of academic
freedom to compare countries with each other (e.g. AFl). They compress information to such an
extent that the context behind the numbersis not visible anymore.Finally, somemethods focus on
only certain aspects of academic freedom (e.g. de jure analysis, violent infringements). These
methods highlight important elements but cannot give the full and true picture of academic
freedomin a particular country.

21. We believe there is both the room and an opportunity to develop a new academic freedom
monitoring toolfocusing on EU Member States. This newinstrument should be:

a. comprehensive, thatis, it should include both theessential and supporting elements, and
should address the regulatory environmentas well as de facto reality;
systematic, thatis published regularly;

c. able to integrate the results of existing assessment methods and flexible enough to
incorporate theresults of methodsdeveloped in the future;

d. able to contextualise the results of existing assessment methods making developments
and worrying trends (such as the erosion of supportive elements) visible at an early stage;

e. produced according to a broadly consistent methodology and criteria for some
comparability;

f. independent in the sensethatresults should be resilient to influence or manipulation by
parties interestedin the systematic weakening of academic freedom;

g. formative sothatitcanserve as the basis for developmentprojects.

22. We have outlined the following policy options for the EP STOA Panelfor further consideration:

» Strengtheningthe binding legal definition of academicfreedom
> Increasing synergies between the European higher educationarea (EHEA), European
education area (EEA) and the European research area (ERA) by joining/promoting
existing monitoring methods or developingan independent monitoring mechanism.
» Developing an independent academic freedom monitoring procedure for which
we outlined the following possibilities:
o Meta-evaluation by experts
o Self-assessment procedure similar to the United Nations Universal Periodic
Reviewapproach
o Self-assessment report followed by a visiting committee similar to a quality
accreditation process
o Self-evaluation by an academic representative stakeholderorganisation similar
to the Autonomy Scorecard report by the European University Association

Vi
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o A complex (combined) approach involving surveys, self-evaluation reports
with visiting committees, and complaintprocedures
o Institutional-level assessment of academic freedom
> Increased stakeholder involvement in developing the specific monitoring procedure
> Developing and disseminating procedures and methods to strengthen academic
integrity.

Vi
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1. Introduction

1.1. The importance of academicfreedom

Higher education and science serve society in many ways. The London communique of the
ministerial conference of the European Higher Education Area declared in 2007, that the purposes
of higher education include 'preparing students for life as active citizens in a democratic society;
preparing students for their future careers and enabling their personal development; creating and
maintaining a broad, advanced knowledge base; and stimulating research and innovation'." All
objectives are deeply rooted in the traditions of European higher education and research systems,
and their achievement requires academic freedom.

Understanding the world around us and the freedom to explore its phenomena and
interconnections are requisites to perform stimulating research and innovation. Science directly or
indirectly serves humanity by developing and disseminating new knowledge and promoting
progress. Science and scientists can only fulfil this role if they have the opportunity to question
taken-for-granted truths and previous claims. Science is, by its very nature, critical. Its object of
critique is not confined to previous scientific results but extends to thefunctioning and operation of
society, often politics, government, and the state. Academic freedom guarantees that scientists can
question the state of affairsin any field.

The knowledge society increasingly demands creative, communicative and collaborative workers
who are critical thinkers, reflective and proactive. These skills can be acquired in a free, flexible
learning environment with room for experimentation and error. Teachers can judge the most
suitable methods for theirstudents, provided they have the necessary freedom in teaching.

Becoming an active citizen is crucial for democratic societies. The European strategy for universities
published by the European Commission in 20222 acknowledges that '[ulniversities are key to
promote active citizenship, tolerance, equality and diversity, openness and critical thinking for more
social cohesion and social trust, and thus protect European democracies. Universities have an active
role in preparing graduates to be well-informed European citizens. By teaching and awareness
raising actions, they support anchoring European values in society, and by upholding scientific
rigour, they help to strengthen trust in science' (p. 10). Academic freedom contributes to the
democratic development of societies by promoting critical thinking and encouraging students to
question accepted claims and debate them. Students can apply these skills as citizens in public
discourses. The ability toquestion claims can also strengthen resistance againstfake news and gives
students the desireto getinvolvedin society.

Empirical evidence also suggeststhat democracy and academicfreedomareinterrelated, and their
status could indicate each other's quality.? It is reasonable to assume that wheredemocracy, the rule

' See EHEA (2007): London Communiqué
http://www.ehea.info/Upload/document/ministerial_declarations/2007 London_Communigue English 588697 .pdf

2 European Commission (2022): European strategy for universities. COM/2022/16 final. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM:2022:16:FIN

3 Using the data from the V-Dem and Academic Freedom Index from 1960-2017, Berggren and Bjornskov (2022) examined
the relationship between political institutions and academic freedom in 64 states. They found that 'academic freedom
benefitsfrom (1) democratization (...) indicating (...) the importance of elections for academic freedom; (2) legislatures that
are bicameral (in the long run) and that become more heterogeneous and more right-wing; (3) a proportional electoral
system; (4) stronger judicial accountability; and (5) higher GDP per capita. Itis, on the other hand, reduced strongly, both
in the short and in the long term, by communism'. See Berggren, Niclas - Bjgrnskov, Christian (2022): Political institutions
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of law and checks-and-balances are challenged, the extent and level of academic freedom are also
weaker.

1.2. Concernsaboutacademicfreedomin the EU

Recognising the essential role of academic freedom, the EU Charter of Fundamental Rights declares
it as a fundamental right when it states that '[t]he arts and scientific research shall be free of
constraint. Academicfreedomshall be respected' (Article 13)*. It is a value Europe should protectand
nurture with all the power at its disposal. However, the report about the state of play of academic
freedom in European countries (written by Peter Maasen and his colleagues) shows that academic
freedom and its safeguardsare underconstant pressure in many countries, while in other countries,
thereareattacks from timeto time. The last decade has also shown that Europe is not fully capable
of protecting academic freedom, and concerns have been raised in many Member States about its
current state.

The difficulties in protecting academic freedom at the EU level became evidentin the high-profile
case against Hungary, which the European Commission brought to the European Court of Justice
(ECJ). The Hungarian governmentintroduced higher education legislationin 2017 that forced the
Central European University to move most of its operationsto Vienna. Although the courtdecision,
which ruled against Hungary?, was heralded as a victory for academicfreedom, the case depended
in reality heavily on arguments related to unlawfully restricting World Trade Organisation (WTO)
rules on tradein services, whilst the violation of academicfreedom, as mentioned in the Charter of
Fundamental Rights of the European Union was given lesser emphasis. It is, however, a positive
development that the ECJ, despite the relatively weak legal framework (i.e., the lack of a binding
definition of academic freedom), considered it important to include it in the ruling. The ECJ ruling
has undoubtedly raisedawareness of the importance of protecting academic freedom andthe need
to establish a commonly-agreed concept and definition.

Academic freedom is a fundamental right in the EU, nevertheless little information regarding
academicfreedomis available. Forexample, the role of the European Union Agency for Fundamental
Rights (FRA) is to investigate the realisation of the EU Charter of Fundamental Rights. However, its
annualreports orcountry recommendationsdo not contain informationon the quality of academic
freedom at the EU level nor the most problematic cases in individual Member States.®

Thediscreet but centralrole of academicfreedom in European democracies, the lack of information
on its quality and the difficulties in defending it have made academic freedom an issue on the
European policy agenda for education and science. In general, the European Commission's 2020
Strategy to strengthen the application of the Charter of Fundamental Rights in the EU” aims to
develop democracy and enforce protection against ongoing threatening challenges. According to

and academic freedom: evidence from across the world. Public Choice 190:205-228. https://doi.org/10.1007/s11127-021-
009319

4 European Commission (2020): Strategy to strengthen the application of the Charter of Fundamental Rights in the EU.
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020DC0711&from=EN

* Case C 66/18:European Commission v Hungary, https://curia.europa.eu/juris/liste.jsf’num=C-66/18

¢ See, for example, the Fundamental Rights Report 2022. https://fra.europa.eu/sites/default/files/fra_uploads/fra-2022 -
fundamental-rights-report-2022 en.pdf Between 2020-2022 none of the country reports used the term 'academic
freedom', not even the country report for Hungary. See, for example, the 2022 reports here:
https://commission.europa.eu/publications/2022-rule-law-report-communication-and-country-chapters_en

’ European Commission (2020): Strategy to strengthen the application of the Charter of Fundamental Rights in the EU.
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020DC0711&from=EN
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the EU Democracy Action Plan (EUDAP)?, one of the prerequisites for democracy is freedom of
information and expression, of which academia is a necessary component. Therefore, EUDAP
emphasised that 'ensuring academic freedom in higher education institutions is also at the core of
all higher education policies developed at EU-level."”” Other current strategies and priorities also
started to focus on strengthening academic freedom.™

1.3. The goal and structure of the study

To facilitate a robust policy debate, the European Parliament's STOA Panel has decided to establish
an authoritative platform to monitor the state of academic freedom in the EU in order to provide
enforceable protection at theEU level. With the close involvement of academic stakeholders, the EP
Forum for Academic Freedom intends to develop the Academic Freedom Monitor, an independent
status review published annually with fresh data.

To support this endeavour, this study aims to summarise and critically assess existing methods and
procedures to monitor academic freedom. Based on the assessment, we outline policy options for
the STOA regarding developing a comprehensive academic freedom monitor. The study does not
aim to describe the situation of academic freedomin EuropeanUnion Member States.

The structure of the studyis as follows.

In Chapter 2, we present the methodology used for the study, which is essentially based on desk
research. In Chapter 3, we review the concept of academicfreedom because there are narrowerand
broader approaches to what this freedom covers, who is entitled to it and how it relates to other
rights. We also discuss some conditions (institutional autonomy and employment security)
necessary for academic freedom to flourish. In Chapter 4, organisations are presented that are
particularly concerned with academic freedom. Chapter 5 summarises the initiatives taken at the
European level for academic freedom. Here, the initiatives of the European Commission and the
European Higher Education Areadeserve attention.

Chapter 6 reviews the assessment methods and procedures for monitoringacademic freedom. A set
of assessment criteria was developed based on our understanding of academic freedom
complemented with other relevant aspects that were identified in the literature. In total, seven
methods and three procedures are reviewed. Finally, in Chapter 7, we summarise the main lessons
learned, while Chapter 8 formulates policy optionsfor STOA.

8 European Commission (2020): On the European democracy action plan. https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52020DC0790&from=EN

° EC (2020): On the European democracy action plan. COM/2020/790 final. chapter 4.3, 2nd paragraph https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0790

10 See Chapter 5 for adetailed overview.



https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020DC0790&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020DC0790&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0790
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0790

STOA | Panelfor the Future of Science and Technology

2. Methodology of the study

The study was based on desk research. We primarily reviewed the literature on the definition,
operationalisation, measurement and evaluation of academic freedom, including the
operationalisationof institutionalautonomy. We examined relevant international legislation, policy
documents, European Court of Justice (ECJ) judgments, methodological descriptions, and related
academicliterature.We also screened several large-scale overviews and scanning projectsto gain a
deeper understanding of the aims and approaches to assess and measure academic freedom. In
total, wereviewed 35 policy documents, 70 academic papers and books, and sixcourt rulings.

Based on the literature, we have developed a conceptual framework of academic freedom, which
structuresthe aspects, dilemmasand questionsalongwhich the interpretation of academic freedom
is differentiated. We have constructed a working definition of academic freedom by identifying the
defining components that are present in a significant part of the policy documents analysed. In
defining the components, we have not been guided by the terms and wording of the authors or
documents but by the content theydescribe.

We identified those organisations that promote and monitor academic freedom directly or in
conjunction with other (fundamental) rights. We also summarised current European initiatives to
assess and strengthen academicfreedom.

The aim of the review of literature, organisations and initiatives was to identify the procedures
currently used to examine the realities of academic freedom. We identified challenges that hamper
the development of an academicfreedom monitoring process. Based on the definition of academic
freedom and these challenges, we defined theevaluation criteriaagainst which we assessed existing
academic freedom monitoring approaches. These criteria include the academic freedom concept
used in the assessment, the level of analysis, the de facto/de jure approach to academic freedom,
the validity of de facto academic freedom, the sensitivity to more subtle restrictions on academic
freedom, the type of assessment, the reliability of assessment, the manipulability of data
collection/assessment, the resource requirements of the procedureand the comparability of results.

The second half of the report presents several academic freedom assessment methods and
procedures. Most procedures are described by their methodological guidelines, supplemented by
critical findings from the academic literature. Among these, we must mention the excellent
methodological review by Janika Spannagel'', onwhich we have heavily drawnin writing this report.

Where possible, have we illustrated the assessment methods with results for EU Member States.
Since many assessmentswere produced before Brexit, for consistency, we have included the UK in
allillustrations where datawere available.

When we had the possibility, we approached project leadersand/orexpertsin the field to help clarify
methodological issues or provide information on the status of ongoing projects. We thank Katrin
Kienzelbach, Lars Pelke, Thomas Esterman, Cezar Haj, Milica Popovic and Daniela Craciun for their
helpful comments and feedback.

"1 Spannagel, Janika (2020): The Perks and Hazards of Data Sources on Academic Freedom: An Inventory. In: Katrin
Kinzelbach (ed): Researching Academic Freedom. Guidelines and Sample Case Studies. FAU Studien zu
Menschenrechten 5. FAU University Press.
https://www.gppi.net/media/Kinzelbach 2020 Researching Academic_Freedom-Book.pdf
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3. Approaches to academicfreedom

To strengthen academicfreedom at the Europeanlevel, we have to have acommon understanding
of what it means and does not mean. Developing a comprehensive monitoring methodology also
requires operationalising the concept for which a well-structured definition is needed.

While academicfreedom is widely accepted as a value, its exact content and meaning are less clear.
A major reason for this is found in the different administrative traditions'? with their distinct roles of
legal regulation and ways of policy is decided, which directly affect the existence and extent of the
legal definition of academic freedom.” Where, for example, academic freedom is not
constitutionally protected (because, for example, there is no constitution, as in the UK), academic
freedom is not afundamental right, and its protection is derived from freedom of expression.In other
countries, however, academicfreedomis arightinitself, so the discourse on its nature is different.

Another reason stems from the growingcomplexity of higher education and research, driven by its
expansion and growing heterogeneity. As the university's monopoly on knowledge production was
challenged (for example, by company research units), the boundaries of the academic sector became
more blurred. Societal expectations have also become more diverse, which has furthersharpened
contradictions in the expectations posed to the academic field. For example, the university must
serve the existing socio-economic-political order (instrumental role) but also challenge it (critical
role).In research, the role of client-driven research and strategicfunding has increased, as opposed
to discipline-driven (basic) research. The role that the academic field can play depends strongly on
the state's perception of its own role and the resulting institutional autonomy.'

The increase in the complexity and heterogeneity of the academic field has also made the role of
academics more diverse.Today anacademic can be a teacher, a facilitator, aresearcher, an innovator,
acommunicator, an expert, a consultant, an activist and a publicintellectual -and academic freedom
must be able to reflect this variety.

In this chapter, we would like to explore the dilemmas and discourses surrounding the concept of
academicfreedom.

3.1. Academic freedom in national and international legal
regulations

The level of detail in the legislation concerning academic freedom of different countries varies
greatly. In a study published in 2017, Terence Karran and his colleagues examined the extent to
which EU countries' higher education laws detail and protect academic freedom.'® They found
significant differences. In some countries (e.g. Austria, France, Lithuania, Slovakia, Croatia and Latvia),
academic freedom is not only constitutionally protected, but its meaning is defined in detail in

12 Painter, Martin — Peters, B.Guy (2010): The Analysis of Administrative Traditions. In: Painter, Martin — Peters, B. Guy (eds):
Tradition and Public Administration. Palgrave MacMillan

13 Bleiklie, I. — Michelsen, S. (2013). Comparing HE policies in Europe: Structures and reform outputs in eight countries.
Higher Education, 65(1):113-133. https://doi.org/10.1007/s1073 4-012-9584-6

4 Gibbons, Michael - Limoges, Camille - Nowotny, Helga- Schwartzman, Simon - Scott, Peter - Trow, Martin (1994). The
New Production of Knowledge. The Dynamics of Science and Research in Contemporary Societies. Sage Publication.

5 Peter Maassen (2020): Perspectives on institutional autonomy in a European higher education context. In: Sjur Bergan,
Tony Gallagher and Ira Harkavy (eds): Academic Freedom, Institutional Autonomy and the Future of Democracy.
Higher Education Series No. 24. Council of Europe, p. 85-101. https://rm.coe.int/prems-025620-eng-2508-higher-
education-series-no-24/1680a19fdf

'6 Karran, Terence - Beiter, Klaus D. - Appiagyei-Atua, Kwadwo (2017). Measuring academic freedom in Europe: a criterion
referenced approach, Policy Reviewsin Higher Education, 1(2):209-239, DOI: 10.1080/23322969.2017.1307093.
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higher education legislation. In other countries both constitutional and legislative protectionis non-
existent (e.g. in Estonia or Malta) or severely lacking (e.g. in Denmark, Sweden, the UK, Hungary,
Slovenia and Greece). (See chapter 6.2.1. for more details) This does not mean that there is no
academicfreedominthelatter countries but thatthereis no stronglegalframeworkto protectit. it
is apparent thatthe legal regulation of academic freedom widely varies across national regulations.

A mixed picture also exists in the international treaties and conventions that are ratified by
governments or affect national legislation. The term 'academic freedom' rarely appears in
international law, and none offers a detailed definition. Only elements of academic freedom or
similar concepts can befound. For example:

h. Article 15.3 of the United Nations International Covenanton Economic, Socialand Cultural
Rights (ICESCR) " sets out the obligation of States Parties torespect thefreedom of scientific
research and creative activity. It also stipulates the universal right to education (article 13).

i. The European Convention on Human Rights'® addresses freedom of education but does
not speak about the freedom of research (article 2).

j. Oneexceptionis the EU Charter of Fundamental Rights' which explicitly declares academic
freedom wheniit stipulates that '[t]he artsand scientificresearch shall be free of constraint.
Academic freedom shall be respected'. It also declares the 'right to education’ (article 13).
But the charter only applies to the EU Member States and does not specify the content of
academicfreedom.

To sumup, the notion of academicfreedomappears onlyin some documents, andwhere it does, its
content is not elaborated in detail. Some elements of academic freedom (such as the freedom of
research or the freedom of teaching) are present, but their content is not fully defined. Other
elements are completely absent.Thus, while there are elements of the concept of academic freedom
on which almost everyone agrees (for example, freedom of teaching and research), there is less
consensus on otherelements or the exact content and meaning of each element.For example, what
is meant exactly by freedom of research, or whether self-government of academic communities is
included in the concept of academicfreedom. These uncertainties stemming from the lack of agreed
definitions in binding documentslead to misunderstandings, different national interpretationsand,
in some cases, misleading translations.?

It is also clear that there is no consensus at the global level on whether academic freedom is a
fundamentalright. For example, Article 19 of the UN Universal Declaration of Human Rights*' states
only,among other things, that everyone has theright to freedom of opinion and expression, which
includes the right not to be harassed for expressing their views and to seek and impart news and
ideas through any media and regardless of frontiers. But it does not explicitly mention academic
freedom. Only the EU Charter for Fundamental rights — a legally binding document only for EU
Member States — considers academic freedomas a fundamentalright.

A consensus on whether academic freedom can be considered a fundamental right would help to
promote a more uniform interpretation and national legislation. Fundamental rights are rights
endowed with a high degree of protection from encroachment.These rightsare usually declared in
a constitution, and therefore they are developed at the national level, but they could be

7 https://www.ohchr.org/en/instruments-mechanisms/in struments/international-covenant -economic-social-and -
cultural-rights

'8 https://www.echr.coe.int/documents/convention_eng.pdf

19 https://eur-lex.europa.eu/legal-content/EN/TXT/2uri=CELEX:12012P/TXT

20 For example, where the EU Charter declares, 'Academic freedom shall be respected', the Hungarian translation literally

reads, 'Scientific freedom shall be respected' (‘A tudomdnyos élet szabadsagat tiszteletben kell tartani.), which calls
into question how much teaching freedomis part of the right to be respected.

21 https://www.un.org/en/about-us/universal-declaration-of-human-rights
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strengthened when explicitly declared in international law. Fundamental rights are important not
only because they are betterprotected in general but alsobecause theyare better protected against
each other:fundamentalrights can only be limited in relation to another fundamentalright, to the
extent strictly necessaryfor their exercising, and only proportionally (except for the right to life and
dignity, which is an absolute fundamental right). In otherwords, if we accept that academic freedom
is a fundamental right, it will be more difficult to restrict it. (The relationship between academic
freedom and freedom of expression will be discussed later.)

Although the term 'academic freedom'is not enshrined in international treaties or every national
legislation, it is argued that academic freedom is a fundamental right that can be partially or
indirectly derived from the various international conventions.?> Some of the elements of academic
freedom are directly manifest as fundamental rights, while other elements can be shown to be
fundamental rights indirectly by deduction. Nevertheless, the interpretation of academic freedom
as a fundamental right on its own accord is in first instance the result of (legal) scholarship rather
than a direct requirement of international conventions. However, the fact that the fundamental
nature of academic freedom is debatable gives rise to discussions on limitations. Therefore, the EU
Charter should protect academic freedom because it at least dispels the doubts within the EU. It is
another matter thatthe lack of detail on the content of the concept is still generating controversy.

The case-law of the European Court of Justice (ECJ) is also relevant tothe interpretation of academic
freedom. Searching for theterm'academic freedom'in the database of ECJ judgments, a total of six
cases can be found. These are related to equality, settlement, employment or infringement of the
freedom to provide services, i.e., these judgments are mostly not relevant for the interpretation of
the concept of academic freedom. In only one case® does the Court refer to Article 13 of the EU
Charter of Fundamental Rights, i.e., the obligation to respect academic freedom. The judgment
points out that the academicfreedom referred to in the Charter is to be derived from the provisions
of the Convention for the Protection of Human Rights and Fundamental Freedoms concerning
freedom of expression.? (The Convention does not refer to academic freedom, only to freedom of
expression.) The ECJ judgment also refers to the UNESCO Recommendation concerning the Status
of Higher-Education Teaching Personnel (1997) and the Recommendation of the Council of Europe
entitled 'Academicfreedom and university autonomy'.Overall, however, the ECJ does notprovide a
clear and unambiguousinterpretationof the concept of academic freedom but concludes the need
forits protection by linking it to the principles of institutional autonomy andfreedom of expression.

To develop in instrument for monitoring academic freedom at the EU level, it is necessary to
operationalise the agreed content of academicfreedom, to be able to define what is worth tracking
in the monitoring process.

Since there is no universal, legally binding text that provides an operationalizable definition of
academic freedom for a wide range of states and stakeholders, there have been many efforts in
recent times to define academicfreedom or its components. In the following, we review texts, with
broader authority and accepted by a wider political and/or professional community, which discuss

22 see CoE Report 2020; Vrielink et al 2010

23 see CoE Report 2020

24 Case C 66/18:European Commission v Hungary,
https://curia.europa.eu/juris/document/document.jsf2text=%2522academic%2Bfreedom%2522&docid=232082&pa
gelndex=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=1324197#ctx]1

2 The reason for thisreference might be the accession of the European Unionto the Convention in 2009, which makes
the Convention a legal obligation for the EU wunder the Treaty of Lisbon. See
https://www.echr.coe.int/Pages/home.aspx?p=Dbasictexts/accessionEU&c
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and define academic freedom in detail. In this overview, the following texts are examined in more
detail:

a. The UNESCO Recommendation concerning the Status of Higher-Education Teaching
Personnel (UNESCO 1997)%

b. Rome Ministerial Communique of the European Higher Education Area® and its annex
about academicfreedom (EHEA 2020)2®

¢. Thereport Threats to academicfreedomand autonomy of higher education institutions in
Europe' by the Council of Europe (CoE 2020)*

d. The Bonn Declaration on Freedom of Scientific Research adopted by the Ministerial
Conference on the EuropeanResearch Area (ERA 2020)*°and

e. The UNESCO Recommendation on Science and ScientificResearchers (UNESCO2017)3".

Thelast two documentsaddress thefreedom of scientific research, an element of academic freedom.
In some cases, we found it useful to refer to these two documents to better understand certain
aspects of academic freedom. In our analysis we have also included reviews and policy
recommendations developed by relevant professional communities because we believe that their
comments contribute to a better understanding and operationalisation of the concept of academic
freedom.Theseinclude:

f. TheAdvice Paper of 'Academicfreedom as afundamental right' adopted by the League of
European Research Universities (LERU Advice Paper 2010)3*

g. TheStatement of Principles on Academic Freedom and Tenure by the American Association
of University Professors (AAUP 2015)*

Annex 1 provides a summary and brief analysis of each text. Table 1 provides a concise overview of
the documents focusing on academic freedom consideringthe following aspects: who is entitled to
academic freedom (scope), what academic freedom entails (dimensions), whether it is considered
an individual or a community right, and what additional conditions are required for academic
freedom. These aspects will be elaborated further in the next sections, in which the following
associated dilemmaswill be briefly presented:

e Whois entitled to academicfreedom?

N

6 UNESCO (1997): The ILO/UNESCO Recommendation concerning the Status of Teachers (1966) and The UNESCO
Recommendation concerning the Status of Higher-education Teaching Personnel (1997) with a user's guide.
https://unesdoc.unesco.org/ark:/48223/pf0000160495

7 EHEA (2020): Rome Ministerial Communiqué. https://ehea2020rome.it/storage/uploads/5d29d1cd-4616-4dfe-a2af-
29140a02ec09/BFUG Final Draft Rome Communigue-link.pdf

28 EHEA  (2020): Rome  Ministerial Communiqué. Annex |. Statement on Academic Freedom.

https://ehea2020rome.it/storage/uploads/5d29d1cd-4616-4dfe-a2af-29140a02ec09/BFUG_Annex-I-
Communique_Statement_Academic_freedom.pdf

N

N

° Council of Europe (2020): Threats to academic freedom and autonomy of higher education institutions in Europe.

(Rapporteur: Brenner, Koloman) https://pace.coe.int/en/files/28749#trace-2

30 Bonn Declaration on Freedom of Scientific Research (2020).
https://www.bmbf.de/bmbf/shareddocs/downloads/files/_drp-efr-bonner_erklaerung_en_with-
signatures_maerz_2021.pdf? _blob=publicationFile&v=1

31 UNESCO (2017): Recommendation on Science and Scientific Researchers.
https://unesdoc.unesco.org/ark:/48223/pf0000263618.locale=en

32 Vrielink, Jogchum - Lemmens, Paul — Parmentier, Stephan - LERU Working Group On Human Rights. (2010): Academic
Freedom as a Fundamental Right. Advice Paper. League of European Research Universities (LERU).
https://www.leru.org/files/Acade mic-Freedom-as-a-Fundamental-Right-Full-paper.pdf

33 AAUP (2015):1940 Statement of Principleson Academic Freedom and Tenure with 1970 Interpretive Comments. In: AAUP
American Association of University Professors Policy Documents and Reports. 11th edition. John Hopkins University
Press, Baltimore.p.13-19.
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What is the content of freedom: which rights and obligations are included in the concept
ofacademic freedom (and which are not)?

What is the relationship between the individual, the (academic) community, and the
institution?

What s the relationship between academic freedom and freedom of expression?

What are other conditionsof and limitations to academic freedom?
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Table 1- Interpretation of academic freedom in policy documents and stakeholder recommendations

Dimensions of freedom ggzizrc;\;csfreedom 1S individual/collective Further conditions

Rome
Communique
Annexon
Academic Freedom
(2020)

UNESCO
Recommendation
on Teaching
Personnel (1997)

Council of Europe
Reporton
Academic Freedom
(2020)

LERU Advice paper
on Academic
Freedom (2010)

Principleson
Academic Freedom
by AAUP (1940,
2015)

10

‘academic
community -
including academic
staff and students'

whoteach,
undertake
scholarship or
research, provide
educational
services

members of the
profession

staff, students

academic staff as
members of the
profession

research,

teaching

learning

the dissemination of research and teaching

freedom of teaching and discussion
freedom in carrying out research and
disseminating and publishing the results
freedom to express their opinion about the
institution or system freely

freedom to teach
freedom toresearch

freedom to learn

freedom to teach

freedom of research and information
freedom of expression and publication
the right to pursue professional activities
outside the field of science

freedom of research and publication
freedom in the classroom

freedom of extramural utterance
freedom of intramural utterance

distinct, fundamental
democratic right
universal value

not an absolute value

professional freedom

right of the academic
community

individual right

individual right

right comprisinga
complex setof
relationships between
individuals,
communities and the
state

individual right

meaningful participationin
governance

selection of students
selection of staff

autonomy (self-
governance, collegiality)
tenure

tenure

shared governance
individual autonomy
institutional autonomy

institutional autonomy
democratic decision-
making processes
state obligations

tenure
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3.2. Who s entitled to academicfreedom?

Opinions are divided on who the holders of academic freedom are. Some documents interpret it
narrowly as applying only to academics (UNESCO, AAUP); others broadly, as applying to students
and administrative staff membersas well (EHEA, LERU).

AAUP and the report adopted by the Council of Europe recognise academic freedom as a
professional freedom that belongs to members of the academic profession. The main question is
who consider being members of the professionand by what criteria we identify them.

In the narrow sense of the term,a memberofthe professionis someone who hasformally obtained
the appropriate recognition: a teaching or research position at a university or research institute
(status) or the appropriate degrees and credentials.** In the broader sense, it is enough to accept
and strive to follow the rules and approach of the profession, and this is also formally or implicitly
affirmed by the members of the profession. For example, students or lay persons can be protected
by academic freedom if they carry out research with the appropriate references and methodology,
support their claimswith arguments, acknowledge theirerror in the face of counter-arguments, and
members of the profession recognise their claims and efforts in the various evaluation procedures
(e.g., peer review, academic debate, university examinations). The report adopted by the Council of
Europe states that 'students’ academic freedom as scholars (as opposed to consumers) is rarely, if
ever, discussed'and recommends developing a Charta of academicfreedomrightsfor students.*

In the broader approach, deciding whether a researcher of uncertain status is entitled to academic
freedom is more complicated. For example, it is difficult to determinewhen a laypersonresearching
and publishing local history becomes a member of the academic profession. And should we
consider him/her part of the academic profession if this lay research is deemed valuable by some
schools of historians, whilst others do not? In such cases, the existence or violation of academic
freedom should be examined individually.

3.3. The content ofacademic freedom:Rightsand obligations

In defining the content of academic freedom, it is worth distinguishing its essential (or substantive)
elements from the conditions that guarantee academic freedom (supportingelements).*® Justasthe
layers of an onion protect its inside from harm, the conditions protect academic freedom. New
thoughts only grow from the seed (essential elements);the protective layers (supportive elements)
canonly safeguard theinnercore. The absence of supportive elements does not necessarily imply a
violation of academic freedom but rather an unfavourable situation where violations can easily
occur unobtrusively withoutfacing consequences. In the diagram below, the essential elements are
marked in yellow, while supportive elements (safeguards) are marked in blue. The essential and

34 For example, the European Charter for Researchers and a Code of conduct for the recruitment of researchers (adopted
by the European Commission in 2005) recommends that 'All researchers engaged in a research career should be
recognised as professionals and be treated accordingly. This should commence at the beginning of their careers,
namely at postgraduate level, and should include all levels, regardless of their classification at national level (e.g.
employee, postgraduate student, doctoral candidate, postdoctoral fellow, civil servants).' In other words, only those
engaged in a research career should be recognised as professionals. Research careers are recognised only at the
postgraduate level. In that sense, master students or lay persons cannot be a member of the profession.
https://euraxess.ec.europa.eu/sites/default/files/am509774cee_en_e4.pdf

35 point 27-28

36 This distinction ismade by Terence Karran and referred to in the Council of Europe report 'Threats to academic freedom
and autonomy of higher education institutionsin Europe' in 2020 (Rapporteur: Koloman Brenner). Karran definesthe
freedom to teach and the freedom to research as essential elementsand tenure, shared governance and autonomy
(both individual and institutional) as supportive elements. We use a similar concept but with a slightly different
grouping.
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supportive elements are often intermingled in policy documents or academic discourses because
theborderlineis blurred.

Figure 1 - The onion model: The essential (orange) and supportive (blue) elements of
academic freedom
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In this chapter, we discuss the essential elements (which are morerelated to individual academics),
while the supportive elements (which are related to the community) will be covered in a later
chapter.

Based on thereview of policy documents, the list of essential elements of academic freedom can be
broad or narrow. The narrow interpretation refers to the freedom of teaching and the freedom of
research, which comprises the right to disseminate results. In a broader sense, the right to self-
governanceis also included in academic freedom (although sometimesit is considered a supportive
element). Finally, in the broadest sense of the academic profession, the right to learn can also be
considered part of academicfreedom.

Freedom of teaching includes freedom of choice of content and didactics method and, within
certain limits (and responsibility), freedom of choice of students.Teachers should teach without any
interference, discrimination of any kind andfear of repression. Controversial topics can be discussed
in lessons as long as they are not self-serving and related to the subject. The UNESCO
Recommendation on teaching personnel (1997) emphasises that teachers should not be forced to
instruct against their best knowledge and should play a significant role in determining the
curriculum.

12
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Freedom of research, as best summed up in the Annex of the Rome Ministerial Communiqué (2020)
and the Bonn Declaration (2020), embodies the right to determine what shall (or shall not) be
researched in accordance with professional standards of the respective discipline; how it shall be
researched; who shall research, with whom and for what purpose research shall be pursued; the
methods by which, and avenues through which, research findings shall be disseminated. These
interpretations are also confirmed by the UNESCO Recommendation on Science and Scientific
Researchers*” and the UN’s Committee on Economic, Socialand Cultural Rights.*®

The LERU Advice paper also adds the freedom to receive information of public interest from the
public authorities, the protection of research data and sources, and theright not to publish (or to
prohibit the publication of) something.

In some cases, freedom of teaching and freedom of research are treated together because one
presupposesthe other.ldeally, for example, teaching should be based on the synthesis of scholarly
literature, which presupposes research. However, we argue thatthe separation of the two freedoms
is reasonable because teaching today does not necessarily mean preparing one’s own course
material but creating and facilitating a learning environment, which implies pedagogical ratherthan
research skills. In addition, researchers are not necessarily involved in teaching. Finally, there is an
increasing separation of teaching-only and research-only academics in universities.*

Freedom of dissemination, that is, free and unrestricted sharing of knowledge and research
results, meansthatthe academicis free to choose the place and form of dissemination (publication)
and is given the opportunity (and support) to establish a national and international network of
contacts. For example, the Bonn declaration sets the right to 'share, disseminate and publish the
results thereof openly, including through training and teaching. It is the freedom of researchers to
express their opinion without being disadvantaged by the system in which they work or by
governmental or institutional censorship and discrimination.'*

The AAUP Statement on Academic Freedom and the LERU Advice paper distinguish between
communication within the academic context (intramural) and communication with the lay public
(extramural). The distinction is based on the fact that extramural communication requires much
greater responsibility since the academic must not only take into account the possible lack of
scientific backgroundof the audience/partner but also the need to preserve scientificintegrity and
the public trustin academic profession and institutions.

37 The Recommendation (2017) mentions intellectual freedom among the rights 'which should include protection from
undue influences on their independent judgement’, and the right to determine the aims and methods of research.
https://unesdoc.unesco.org/ark:/48223/pf0000260889#page=116

38 The Committee on Economic, Social and Cultural Rights (United Nations) outlined the content of scientific freedomin a
comment. This freedom includes at least the following dimensions: 'protection of researchers from undue influence
on theirindependent judgment; the possibility for researchers to set up autonomous research institutions and to
define the aims and objectives of the research and the methods to be adopted; the freedom of researchersto freely
and openly question the ethical value of certain projects and the right to withdraw from those projects if their
conscience so dictates; the freedom of researchers to cooperate with other researchers, both nationally and
internationally; and the sharing of scientific data and analysis with policymakers, and with the public wherever
possible’ See: CESCR. General comment no. 25 (2020) on science and economic, social and cultural
rights. E/C.12/GC/25
https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?sym bolno=E%2fC.12%2fGC%2f25%2
0&Lang=en

39 Wolf, Alison - Jenkins, Andrew (2021). Managers and academics in a centralising sector. The new staffing patterns of UK
higher education. The Policy Institute. https://www.kcl.ac.uk/policy-institute/assets/managers-and-academics-in-a-
centralising-sector.pdf

4% The freedom of dissemination is in line with the Open Science policies conducted in the European Research Area.
https://research-and-innovation.ec.europa.eu/strategy/strateqy-2020-2024/our-digital-future/open-science_en
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Freedom of dissemination is often not presented as an independent rightbut as an integral part of
freedom of research and/or teaching. However, we feel justified in presenting freedom of
dissemination asa distinctrightfor two reasons:firstly, it is the right most closely related to freedom
of expression, and the link between academic freedom and freedom of expression is thus easier to
identify. (See later chapteron this issue.)On the other hand, in many cases, theviolation of academic
freedom explicitly infringes on the right of dissemination, particularly the extramural right, and the
delimitation of the nature of violationsis therefore clearer.

The right to self-governance is sometimes seen*' as a supportive element of academic freedom
rather than an essential element. Most policy documents, however, consider self-governance as an
integral part (essential element) of academic freedom on the basis that the operational regulation
of teaching, research and the evaluation policy of academic performance directly affects the
freedom of the individual to teach and conduct research. Therefore, all academics should have a
meaningful possibility to influence these decisions. Thisincludes the 'freedomto express freely their
opinion about theinstitution orsystemin which they work'* without anyfear. This pertains to being
able, to question the norms andfunctioning of the academic community itself, which is close to the
right to intramural speech. Furthermore, it includes the right to be elected to decision-making
bodies or to participate meaningfully in an agreed system of governance. The UNESCO
Recommendation on Teaching Personnel (1997) explicitly suggests that academics 'should also
have the right to elect a majority of representatives to academic bodies'*. Both the UNESCO
Recommendation on TeachingPersonnel (1997) and the LERU Advice paper propose a democratic,
collegial way of decision-making because this is the way that will least restrict the academic freedom
ofindividuals.

Self-governance could lead to difficulties in decision-making, which is why the Council of Europe
Report (2020) emphasises the need for protocols that provide safeguards against filibustering,
policy gridlock and professorial oligarchy.*

Freedom of learning (or freedom to study) is articulated clearly in the Annex of the Rome
Ministerial Communique (2020) as an integral part of academic freedom because 'the freedom to
teach also raises the questionof who is to be taught and is thus intimately linked to the freedomto
learn.' The freedom to learn raises the question of access to higher education and its related
administrative procedures.

The content of this right is clearly defined in the advice paper by LERU, which states that the two
main elements are the right to education and the right to form (and change) one's own opinion
freely. Theright to educationdoes notmeanthata university must teach everyone unconditionally.
Universities are obliged to have predictable and transparentselection criteria and procedures. This
does not exclude positive discrimination against disadvantaged groups or equal opportunity
programmes. Freedom to learn also includes conditions and obligations (such as respect for
students'individual rights) limiting the academic freedom of teaching.

Responsibilities, accountability, and obligations are also part of academic freedom. There is a
consensus in policy papers (such as UNESCO Recommendationon Teaching Personnel or the EHEA
Annex) and stakeholder opinions (LERU Advice paper, AAUP Statement) that academic freedom is

“1 For example, the report adopted by the Council of Europe (2020) explicitly considers the 'right to voice their opinions
on their institution’s educational policiesand priorities without the imposition or threat of punitive action' as part of
the shared governance, asupportive element (points21).

as a supportive element.

42 UNESCO Recommendation on Teaching Personnel (1997), point 27.
43 UNESCO Recommendation on Teaching Personnel (1997), point 31.
44 Council of Europe Report (2020), point 21.
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not an absolute right. This is particularly important because the absence of academic integrity
(academic corruption, misuse of freedom etc.) can undermine the legitimacy of academic freedom
and theacademicprofessionin society.

The content of responsibilities needs to be defined to the same extend as the content of freedoms.
Itis generally put forth that the rights conferred by academicfreedomonlyapply to members of the
profession in the specific field of their discipline. If somebody is not an expertin a field of study, he
or she cannot claim academic freedom. This is especially important in partnerships and/or
dissemination activities or extramural speech situations: academics should not invoke their
academic position or academic freedom when expressing their opinion on a topic that falls outside
their academic expertise.

Most obligations relate primarily to the teaching of students. For example, it is expected to avoid
bias, distortion, misinterpretation, and deliberate forms of misrepresentation.* Any indoctrination
that does not leave room for students to freely develop their own opinions and views should also
be avoided. Teachers should strive for continuous acquisition and renewal of knowledge. The
learning process should not violate students' privacy rights (no stigmatising, belittling, or
discriminatory comments). The AAUP stresses that teachers should refrain from bringing
controversialissuesunrelated to the subject into the classroom.

In the case of research, most policy papers and stakeholderrecommendations emphasise the need
to uphold accepted professional standards, professional responsibility, and research ethics. The
European Charter for Researchersalso addresses the obligations of researchers.*

3.4. Academicfreedom asan individual and asa community right:
the relationship between academic freedom, self-governance,
shared governance and institutional autonomy

In academic discourses and policy recommendations, there is a distinction between academic
freedom as anindividual right and as aright for the academic community.* The root of theissueis
that therights thatcome with academicfreedomare subjectto conditions and obligations thatthe
academic community can only collectively secure. On the one hand, the academic community
enhances and protects the academic freedom of individuals in justified situations (e.g., when
expressing critical opinions against powerful social actors). On the other hand, it is only the
academic community that can effectively monitor the behaviour of an academic and coordinate
their activity (e.g., the organisation of a study program), which also ensures the social acceptance
and sustainability of the academic profession. Both roles are based on standards, norms and
regulations set by the academiccommunity.

These standards, norms and regulations, however, can also limit the academic freedom of
individuals, for example, to decide on the criteria for the selection of students and teachers, the
content of courses, and the evaluation criteria for teachers and researchers.® In making these

45 See, for example, UNESCO Recommendation on Teaching Personnel (1997), point 34.

46 European Commission (2005). European Charter for Researchers and The Code of Conduct for the Recruitment of
Researchers. European Commission, Directorate-General for Research, Brussels.
https://euraxess.ec.europa.eu/sites/default/files/am509774cee_en_e4.pdf

47 For example, Annex | of the Rome Ministerial Communique states that 'academic freedom designates the freedom of
the academic community', while UNESCO Recommendation on Teaching Personnel or the Council of Europe report
discuss academic freedom as an individual right. For example, the Council of Europe report states that ‘academic
freedom isa professional freedom granted to individual academics' (point 17)

48 See, for example, LERU Advice paper (2010).
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decisions, the academic community should not constrain the academic freedom of its members
more thanis necessary, which is bestguaranteedby a transparentand democratic self-governance
ofthe academic community.*

Self-governance does not mean that the academic community should make all decisions
unilaterally. The academic community should primarily take decisions on academic matters, i.e., self-
governance is needed if academic freedom is to be fully exercised. Nevertheless, accountability
requires thatdecisionsabout the institution should be shared between differentactors, typically the
board representing external stakeholders, management and academic community members. This
kind of shared governance requires the possibility for the academic community to have
'meaningful participation®or 'an equal right'*" in all decisions affecting the functioning and future
ofthe university.*

The academicfreedom of a communityis closely related tothe concept of institutional autonomy
because a higher education or research institution is an embodiment of an academic community.
As the European Court of Justice points out, 'academic freedom did not only have an individual
dimension (...) butalso aninstitutionaland organisational dimensionreflected in the autonomy of
those institutions'** Aswe have seen, self-governance (as an individual right to have a say) is also an
integral part (essential element) of academic freedom in some interpretations. Therefore, the
concepts of academicfreedom, self-governance, and institutional autonomy are often conflated in
academicwritings as wellas in political discourses.

The confusion arises because the concept of institutional autonomy is used with two different
connotationsin academicand policy discourses.

On the one hand, institutional autonomy is understood as the extent to which the institution's
internal stakeholders (academics, students, staff) can participate in the decision-making process,
that is, the degree of self-governance. For example, the UNESCO Recommendation on Teaching
Personnel defines autonomy as the 'degree of self-governance necessary for effective decision
making by institutions of higher education regarding their academic work, standards, management
andrelated activities consistent with systems of publicaccountability'.>*

Onthe other hand, institutionalautonomy canbe understood as the distance of the institution from
the state (or maintainer), i.e., the degreeofinstitutional autonomyand the topics the institution has
theright to make decisions on, regardless of who is authorised to take these decisions on behalf of
theinstitution (the management orsome academic body). If we accept a narrower interpretation of
academicfreedom, itis sufficient if autonomy covers only matters related to teaching and research
(decisions such as marking students or recruiting and assessing academics). However, if a broader
interpretation is adopted, decision-making should also cover shaping the broader conditions of
teaching and research (HR, finance, and organisational issues). For example, the Autonomy
Scorecard of the European University Association uses this concept. In their explanatory study,

49 See, for example, point 65 in LERU Advice paper (2010), EHEA (2020) and point 21 and 31 in UNESCO Recommendation
on Teaching Personnel (1997)

50 The Annex | of the Rome Ministerial Communique requires that 'academic staff and students should participate
meaningfully in decision-making processes'.

51 Council of Europe report, point 21. See also:

52 See, for example, AAUP’s position on shared governance at https://www.aaup.org/programs/ shared-governance/faqs-
shared-governance

53 Case C 66/18:European Commission v Hungary,
https://curia.europa.eu/juris/document/document.jsf;jsessionid=058EF26C8951CC20CE329BBCIB2F65BB text=&do
cid=237114&pagelndex=0&doclang=EN&mode=reg&dir=&occ=first&part=1&cid=3301047

> UNESCO Recommendation on teaching personnel, point 17.

16


https://www.aaup.org/programs/shared-governance/faqs-shared-governance
https://www.aaup.org/programs/shared-governance/faqs-shared-governance
https://curia.europa.eu/juris/document/document.jsf;jsessionid=058EF26C8951CC20CE329BBC9B2F65BB?text=&docid=237114&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=3301047
https://curia.europa.eu/juris/document/document.jsf;jsessionid=058EF26C8951CC20CE329BBC9B2F65BB?text=&docid=237114&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=3301047

How academic freedomis monitored

Thomas Estermann and Terhi Nokkala defined institutional autonomy as 'the constantly changing
relations between the state and highereducation institutions and the degree of control exerted by
thestate.'

In our opinion, both interpretations of autonomy are necessary to effectively protect academic
freedom because even if institutions can decide on many issues, academic freedom may be
compromised in case the academic community members are not involved (e.g., because
management makes decisions unilaterally). The UNESCO Recommendation on Teaching Personnel
argues, for example, that institutional autonomy mustensure academic freedom andnot lead to its
erosion when it states that 'institutional autonomy should not be used by higher education
institutions as a pretextto limit the individual rights of higher-education teaching personnel.”* The
Council of Europe report also warns against increased managerialism stemming from neoliberal
reforms and the marketisation of higher education.””

Summarising the above arguments, we follow the position that institutionalautonomy-the wide
range of decisions that can be taken at the institutional level, combined with the right of self-
governance - can protect academic freedom from erosion. As such, it is an important supportive
element of academicfreedom.

3.5. Academicfreedomand freedom of expression

Inrecent years there have been debatesin various countriesin which the issue of academic freedom
has been linked to the freedom of expression. Such disputes have taken place, for example,
concerning phenomena such as no-platforming®, safe spaces, trigger warnings* and
microaggression®.

In addition, a number of policy documents and a decision of the European Court of Justice also
linked these two rights. The Annex of the Rome Ministerial Communique states that '[a]cademic
freedom is similar to freedom of expression and is both informed by the standards of academic
disciplines and provides the condition for challenging these standards based on the results of
research.' (EHEA 2020) The report adopted by the Council of Europe (2020) and the UNESCO
Recommendation on Teaching Personnel (1997) also refer to the two freedoms as rights to be
exercised side by side. Itis, therefore, worthbriefly looking at the relationship between them.

Defining the relationship between these two rights is particularly importantin countries where
academic freedom - especially the freedom to research and question accepted views - is not
granted a high level of constitutional or legal protection. In these countries, the derivation of

33 Estermann, Thomas - Nokkala, Terhi (2009): University Autonomy in Europe |.Exploratory Study. European University
Association, Brusseles. p.6.
https://eua.eu/downloads/publications/university%20autonomy%20in%20europe%201%20-
%?20exploratory%20study%20.pdf

%6 UNESCO Recommendation on teaching personnel, points 20. This point is also confirmed by the LERU Advice paper,
point 68.

57 Council of Europe report (2020), point 42-53. See also: Karran, Terence - Beiter, Klaus D. — Appiagyei-Atua, Kwadwo
(2017) Measuring academic freedom in Europe: a criterion referenced approach, Policy Reviews in Higher Education,
1(2):209-239,DOI: 10.1080/23322969.2017.1307093

8 Cambridge Dictionary defines no-platforming as 'the practice of refusing someone an opportunity to make their ideas
or beliefs known publicly because you think these beliefs are dangerous or unacceptable'.

% Trigger warnings are statements at the beginning of a course, book, etc., warning people that they may find the content
very upsetting. (Cambridge Dictionary; https://dictionary.cambridge.org/dictionary/english/trigger-warning)

60 A Microaggression is'a small act or remark that makes someone feel insulted(...) even though the insult, etc. may not
have beenintended' (Cambridge Dictionary; https://dictionary.cambridge.org/dictionary/english/microaggression)

17


https://eua.eu/downloads/publications/university%20autonomy%20in%20europe%201%20-%20exploratory%20study%20.pdf
https://eua.eu/downloads/publications/university%20autonomy%20in%20europe%201%20-%20exploratory%20study%20.pdf
https://dictionary.cambridge.org/dictionary/english/trigger-warning
https://dictionary.cambridge.org/dictionary/english/microaggression

STOA | Panel for the Future of Science and Technology

academic freedom from freedom of expression can serve as protection.®’ However, this effort can
only be partially successful because academic freedom includes many rights not covered by
freedom of expression. These include, for example, the freedom to teach and to research or, in a
broader interpretation, the right to self-governance or the rightto study.

According to the Universal Declaration of Human Rights, freedom of expressionis the right to 'hold
opinions without interference and to seek, receive and impartinformation and ideas through any
media and regardless of frontiers' (article 19).%*It is considered a fundamentalrightand is protected
by several other international conventions, such as the European Convention on Human Rights® or
the Charter of Fundamental Rights of the EuropeanUnion .

The common ground of academic freedom and freedom of expression is that both rights protect
theright to share scientificresults and opinions, as well as theright to publicly express criticism of
scientific results, the functioning of the university or the standards of the discipline. But while
freedom of expression is based on personal conviction, academic freedom is based on scientifically
grounded analysis. Academic freedom can be seen as a specific, strengthened case of freedom of
expression. Consequently, the conditions for applying for academic freedom are tighter than those
for freedom of expression.An opinion enjoys the protection of academic freedomonly if it conforms
to practices and norms accepted by the academic community, suchas arguingfor its position, using
scientific methods, providing references or meeting ethical standards. This assumes that the
academiccommunity has the autonomy to govern itself, to set standards, for example.®®

In addition to the academic community's standards, academic freedommay also be constrained by
the same restrictions that apply to freedom of expression. Because freedom of expression is a
fundamental right, it can be proportionately restricted only with respect to other fundamental
rights. A typical example is the right to human life and dignity, which can also restrict academic
freedom. This is the reason why hate speech is not even possible underthe protection of academic
freedom.%

Freedom of expression and speech can also limit academic freedom, which is implied by the
obligation to ensure students’ freedom of indoctrination and freedom of expression.

The reason for many recent 'no platform' and similar disputes about infringements of academic
freedom is, that it is difficult to assess whether a particular utterance meets the criteria of a
scientifically justified opinion and/or offends the dignity and sensitivity of othersand can therefore
be considered hate speech. In many other debates, students' freedom of expression and academics'
academicfreedom arein conflict.

61 This iswhy the discourse on academic freedom differs in many ways in the US, the UK and the European Union.
62 https://www.un.org/en/udhrbook/pdf/udhr_booklet en web.pdf

8 Article 10 of the European Convention on Human Rights (https://www.echr.coe.int/documents/convention eng.pdf)

64 Article 11 of the Charter of Fundamental Rights of the European Union (https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=CELEX:12012P/TXT)

65 See subchapter 3.3. (responsibilities) and 3.4.

66 Vrielink, Jogchum - Lemmens, Paul - Parmentier, Stephan - LERU Working Group On Human Rights. (2010): Academic
Freedom as a Fundamental Right. Advice Paper. League of European Research Universities (LERU).
https://www.leru.org/files/Academic-Freedom-as-a-Fundamental-Right-Full-paper.pdf
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3.6. Employment security and academicfreedom

Civil service, tenure or similar secure employment conditions are widely considered a supportive
element of academic freedom. The UNESCO Recommendation on Teaching Personnel states that
'tenure or its functional equivalent, where applicable, constitutes one of the major procedural
safeguards of academic freedom and against arbitrary decisions'.®” An employment relationship is
deemed secureifitis indefinite (permanent, open-ended) and can only be terminated under specific
conditions.®®

According to the UNESCO Recommendation on Teaching Personnel, the Council of Europe's report
and the AAUP Statement of Academic Freedom, a secure employment contract contains two
important elements:

1. Academics cannot be dismissed from the institution because of their professional views. If
academics feel threatened because of their professional standpoints, theyare not free to express it
and thus do their job. The employment of academics can only be terminated after rigorous
evaluation on professional grounds and following a due process. It is allowed to terminate
continuous employment in case of financial exigency.

2. Permanent or open-ended employment requires demonstrating a high level of professional
competence. An academic may be granted a permanent positionafter a probationary period, after
which peers judge his/her performance on professional grounds, which assumesa certain degree of
self-governance.

As explained in subchapter 3.2., not only academics with permanent contracts belong to the
academic profession, i.e., they are not the only ones who have academic freedom. In Europe, a
significant proportion of academics and researchers are employed on fixed-term contracts, but the
proportion varies considerably from country to country.® Tenure or other permanent contractsthus
does not apply to everyone,but where it exists, it promotes academic freedom.

3.7. Conclusions

Thereis widely shared consensus regarding the essential elements of academic freedom. Academic
freedom also comprises supportive elements, the lack of which makes essential elements vulnerable
and easily challenged. Some argue that these supportive elements are integral parts of academic
freedom, while others think they are only safeguards. It is rarely questioned, however, that
supportive elements play a vital role in protecting academicfreedom.

The'onion model'is an adequate toolto assess the extent to which academicfreedom is exercised
in a given country or institution. This model consists of the following elements.

67 UNESCO Recommendation on teaching personnel (1997), point 45.

%8 For example, AAUP defines a tenured appointment as 'an indefinite appointment that can be terminated only for cause
or under extraordinary circumstances such as financial exigency and program discontinuation.
https://www.aaup.org/issues/tenure

%9 For example, a study analysing the employment frameworks and conditions of researchers, stated that 'In 2019, 87% of
researchers sampled in AngloSaxon countries have permanent contracts, along with 69% of researchers in
Continental European countries, and 78% of researchers in Southern European countries. This implies that fewer
researchers are now on fixed-term contracts (EU28 2012: 34%, 2016: 26%, 2019:20%).' See: European Commission
(2021). MORE4 study. Support data collection and analysis concerning mobility patterns and career paths of
researchers. European Commission, Directorate-General for Research & Innovation, Brussels. p. 84.
https://cdn5.euraxess.org/sites/default/files/policy library/more4 final report.pdf
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1) The existence and extent of the essential elements:

a) freedom to teach: the freedom to choose the topic, the content, the method and the
students,

b) freedom to research: the freedomto decide on the topic, the methodand the collaborative
partners of aresearch

¢) freedom to disseminate: the freedom to share results, knowledge and opinion within and
without theinstitution

d) freedom of self-governance: the freedom to associate as an academic communityand the
right to determine the frameworksand professional (including ethical) standardsand rules of
the academic activities and to have a meaningful voice in factors affecting freedom of
teaching, research and learning.

2) The existence and quality of the supporting elements of academic freedom:

a) institutional autonomy, that is, whether the institution has the decision-making power,
resources and opportunities to ensure academic freedom within the institution,

b) employment security (‘tenure’), that is, whether regulations ensure long-term secure
employment which can only be terminatedon professional and merit grounds,

In addition, two further elements are alsoworth examining:

¢) quality of legislation, that is, whether the national regulations ensure detailed guarantees
which cover thefull field ofacademicfreedom and whether they areincludedin the highest
level (i.e., constitutional) legal regulations,

d) promotion of academicintegrity and responsibility, that is, how academic communities try
to upholdtheintegrity of individual academics.

We will apply the onion modelto assess existing monitoring methods of academic freedom.
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4. Key playersand stakeholdersin academicfreedom

As academic freedom is often associated with educational rights and human rights, some
organisations address the issue of academic freedom as part of a broader issue. Others are more
focused on the specific functioning and values of higher education.

Belowwe provide and overview of those actors who, beyond political declarations, are committed
in processes and projects and produce materials that address or relate to the issue of academic
freedom. Table 2 summarises the major actors based on their status and relationship to academic
freedom. Other organisations consideracademic freedomto be animportantissue, but they rarely
go beyond issuing a declaration.

Although there are severallocalinitiatives on the national level coming fromgovernments (e.g. the
UK, Australia) or non-governmental organisations, we focus only on international initiatives in this
chapter.

Table 2 - Key playersin academic freedom

Academic Freedom is part of a . :
Special focus on academic freedom
broaderfocus

United Nations Educational, Scientific and
Cultural Organization (UNESCO)

United Nations (Human Rights Council of Europe

Political/inter- Council

governmental European Parliament European Commission
P The international collaboration of the
European Higher Education Area (EHEA)

Magna Charta Observatory

NGO or stakeholder Human Rights Watch Scholars at Risk

representation Freedom House American Association of University Professors
European Student Union

Academic Varieties of Democracy Institute Global Observatory of Academic Freedom

(V-Dem)

United Nations

The United Nations has reaffirmed academic freedom in many statements. These include, for
example, thelnternational Covenant on Civiland Political Rights (1966) and International Covenant
on Economic, Social and Cultural Rights (1966), which stipulates that States 'undertake to respect
the freedom indispensable for scientific research and creative activity.' The United Nations has
launched the Universal Periodic Review of Human Rights (UPR) to monitor human rights, including
the situation of education and academicfreedom.

UNESCO, the UN's Educational, Scientific and Cultural Organization, has made two detailed
recommendations on academic freedom. The Recommendation concerning the Status of Higher-
Education Teaching Personnel (1997) deals comprehensively with the procedures, processes, and
rights affecting the status of teachers. To monitor the implementation of the Recommendations,
UNESCO, together with the ILO, operates the Committee of Experts on the Application of the
Recommendations concerning Teaching Personnel (CEART), which also monitors the
implementation of academicfreedom.
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The Recommendation on Science and Scientific Researchers (2017)”° makes suggestions on the
employment of researchers. It reaffirms the right of researchers 'to work in a spirit of intellectual
freedom to pursue, expound and defend the scientific truth as they see it, an intellectual freedom
which should include protection fromundue influences on theirindependentjudgment.’

European Union

The European Union's commitment in the discourse on academic freedom is grounded in the EU
Charter of Fundamental Rights, which states that 'the arts and scientific research shall be free of
constraint. Academic freedom shall be respected.' (Article 13). The Charteris legally binding in every
EU Member State. The various EU bodies have taken many initiatives to protect academic freedom
recently.

In 2018, the European Parliament issued arecommendationon the need for enhanced protection
of academicfreedom.”

The European Research Area (ERA) is an initiative of the EU member states to improve the
coordination of research and promote researcher mobility. The ERA committed itself to strengthen
the 'freedom of scientific research'in a declaration at the 2020 Ministerial Conferencein Bonn. The
ERA policy agenda for 2022-2024 devotes a specific action point to 'deepening the ERA through
protecting academicfreedomin Europe,' which includes the preparation of a European monitoring
report to identify countriesand partner institutions where academic freedomis at risk, to conduct a
vulnerability assessmentand to strengthen commitment.

In 2022, the European Commission published several policy papers and strategies which
acknowledged academic freedom asa fundamental Europeanvalue and focused on strengthening
it. The two strategy documents that describe priorities are’A European strategy for universities'and
the 'European Research Area Policy Agenda'. These were accompanied by a staff working paper
(Building bridges for effective European higher education cooperation) and a guideline for actors
(Tackling R&l foreign interference). The initiatives of the European Commission will be discussed in
detailin chapter 5.1.

European Higher Education Area and the Bologna Follow-up Group (EHEA / BFUG)

The intergovernmental cooperation known as the Bologna Process first called for enhanced
protection of fundamental values, including academic freedom, in a declaration of the 2018
ministerial meeting in Paris. At the Rome meeting in 2020, the ministerial meeting addressed the
interpretation of academic freedom, which was issued as the annex of the ministerial communique.
In addition, a working group was set up to 'develop a comprehensive framework to further the
monitoring and implementation of the fundamental values' based on self-reflection, constructive
dialogue, and peer learning.”? This project is described in more detail in chapter 5.2.

Council of Europe

The Council of Europeis an international organisation of European states to uphold human rights,
democracy and the rule of law in Europe. The Council of Europe has addressed the social
responsibility of higher education, academic freedom, and the autonomy of higher education in

Unesco (2017): Recommendation on Science and Scientific Researchers.
https://unesdoc.unesco.org/ark:/48223/pf0000263618.locale=en, point 16.
71 P8_TA(2018)0483 Defence of academic freedom in the EU's external action. European Parliament recommendation of
29 November 2018 (2018/2117(INI)). See: https://eur-lex.europa.eu/leqgal-
content/EN/TXT/HTML/?uri=CELEX:520181P0483&from=EN

72 http://www.ehea.info/page-Working-Group-FV
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many resolutions over the past decades. While the majority of the recommendations have
interpreted the concept of academic freedom in a rather general way and pointed out its
desirability, the 'Threats to academic freedom and autonomy of higher education institutions in
Europe' Report”, published in 2020, attempted to operationalise the concept. It presented a
detailed assessment of the situation. The related Parliamentary Assembly Recommendationinvited
the Steering Committee for Education Policy and Practice, together with other stakeholders, to
survey the extent towhich stakeholders in higher education are aware of developments in academic
freedom, as well as the effectiveness of constitutional provisionsand legislative frameworks in each
country. Moreover, the report assessed the need for and feasibility of a binding instrument on
academicfreedom and institutionalautonomy.

Academic Stakeholder Organisations
Different stakeholderorganisations show different levels of activity concerning academic freedom.

The Magna Charta Universitatum Observatory defines itself as the global guardian of
fundamental university values, which are defined in the Magna Charta Universitatum, a declaration
on the role of higher education institutions in society, drawn up in Bologna in 1988 by more than
800 rectors. The declaration proclaims the social responsibility of universities, the need for
intellectualindependence, and that 'freedom in research and training is the fundamental principle
of university life,' which must be respected.The declaration was reaffirmed in 2020.”* To implement
the Declaration, the Magna Charta Universitatum Observatory was established. The Observatory's
initiative is the 'living values project', which aims to promote a more value-conscious university
environment by supporting self-reflectiveorganisational development projectsin universities. (see
chapter 5.3 for further information)

The activities of the European University Association (EUA) have rarely focused on academic
freedom.However, their regularly published scorecard on institutional autonomy has fostered the
thematic thinking about institutional autonomy and the acceptance of the operationalisation
thereof. In 2019, the EUA published a joint-position paper” with ALLEA and Science Europe
reaffirming the importance of academic freedom and institutional autonomy, but the position paper
was notaccompanied by an action plan.

Several other stakeholder organisations have published statements on academic freedomin recent
years, including the European Student Union (ESU)’, the International Association of
Universities (IAU)”” and the Guild of the European Research Intensive Universities.”®

73 Council of Europe (2020): Threats to academic freedom and autonomy of higher education institutions in Europe.
(Rapporteur: Brenner, Koloman) https://pace.coe.int/en/files/287494#trace-2

74 https://www.magna-charta.org/magna-c harta-universitatum/mcu2020
75

https://allea.org/allea-eua-and-science-europe-publish-joint-statement-on-academicfreedom-and-institutional -
autonomy/
76 ESU (2023): Report: Survey on Academic Freedom, Institutional Autonomy and Academic Integrity from a Student

Perspective. European Student Union, Brussels. https://esu-online.ora/publications/report-survey-on-acade mic-
freedom-institutional-autonomy-and-academic-integrity-from-a-student-perspective/

77 1UA (1998): Academic Freedom, University Autonomy and Social Responsibility. Policy Statement. https://www.iau-
aiu.net/IMG/pdf/academic freedom policy statement.pdf

78 The Guild Statement on Academic Freedom. https://www.the-quild.eu/publications/statements/the-quild_statement-
on-academic-freedom june-2021.pdf
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Amongst allacademic stakeholder organisations, the League of European Research Universities
(LERU) addressedtheissuein the mostdepth, publishing a very detailed advice paper on academic
freedom.”

Particularly noteworthy is the Association of American University Professors (AAUP), which
articulated its interpretation of academicfreedomas early as 1915. It has been revised several times,
most recently in 1970. Universities have also incorporated AAUP's statements and regulatory
proposals, available in the so-called Red Book, into their regulations.®* The AAUP maintains a spedal
body and procedures for investigating individual cases of violations of academic freedom. A
detailed report is published on eachcase, and a censurelist is maintained of institutions that violate
academicfreedom. Although the interpretation of academic freedom in the US and Europe differs
due to differences in legal systems, the AAUP's decades of work, well-developed positions, and
textual proposals areimportantreference points in the discourse on academic freedom.

International NGOs and Academic Research Organisations
International NGOs are alsoactive in monitoring academic freedom.

Theinternational network Scholars at Risk (SAR) is veryactive in promoting academic freedom and
protecting oppressed researchers. In 2012, SAR launched the Academic Freedom Monitoring
Project®, in which volunteer researchersdocumentattacks on highereducation in specific countries
or regions. These have been published annually since 2015 in Free to Think reports. SAR also runs
an online course on academic freedom and publishes specific reports and guides on academic
freedom.

The Global Public Policy Institute (GPPi) is an independent non-profit think tank that carries out
projects in a wide range of areas (e.g., migration, peace & security, etc.) GPPi has developed and
publishes the Academic FreedomIndextogetherwith the V-Dem Institute (Goteborg University).

Human Rights Watch, an international human rights organisation, has published occasional
country reportsand briefingson academic freedomover the pastdecades (e.g, in Indonesia, Egypt,
and other African countries). Recently, HRW has published several articles and studies on the
situation of Chinese students and researchersliving abroad. They have also released a collection of
recommendations on how to resist Chinese state organs’ attempts to influence through higher
education.®

Freedom House publishes the annual Freedom in the World report®, in which countries are rated
according to the extent to which they enjoy political rights and freedoms. One of the 25 indicators
examined is the presence of academicfreedomand the lack of political indoctrination in education.
In addition, Freedom House published two studies in 2021: one on smart repression in Turkey and

79 Vrielink, Jogchum - Lemmens, Paul - Parmentier, Stephan - LERU Working Group on Human Rights. (2010): Academic
Freedom as a Fundamental Right. Advice Paper. League of European Research Universities (LERU).
https://www.leru.org/files/Academic-Freedom-as-a-Fundamental-Right-Full-paper.pdf

80 The current Statement on Academic Freedom and Tenure can be found here: https://www.aaup.org/report/1940-
statement-principles-academicfreedom-and-tenure. The Red Book isavailable here: https://www.aaup.org/reports-
publications/publications/redbook

81 https://www.scholarsatrisk.org/actions/acade mic-freedom-monitoring-project/

82 Human Rights Watch (2019): Resisting Chinese Government Efforts to Undermine Academic Freedom Abroad. A Code
of Conduct for Colleges, Universities, and Academic Institutions Worldwide.
https://www.hrw.ora/news/2019/03/21/china-government-threats-academic-freedom-abroad

83 https://freedomhouse.org/report/freedom-world
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the other on the negative impactof the internationalisation of British higher education on academic
freedom.

Among academicorganisations, the Global Observatory on Academic Freedom (GOAF), requires
special attention. GOAF is an initiative of the Central European University established in 2021. The
organisationaims toconnect scholarsin academic freedom, topublish a yearly global report onthe
state of the field, accompanied by several case studies on positive developments or threats and
infringements, and to maintainan online repository of relevantresources.®

84 https://elkana.ceu.edu/global-observatory-academic-freedom
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5.Summary of European initiatives to protect academic
freedom

In this chapter, we briefly review the major concreteinitiatives at the European (i.e., not national)
level that aim to promote academic freedom. Some of these aim to define and regulate academic
freedom, raise awareness around academic freedom, and monitorits quality.

5.1. European Commission

In 2022, the European Commission published the document entitled European strategy for
universities® (hereinafter: EC Strategy), which discusses goals regarding academic freedom. The
EC Strategy set fourjoint key objectivesto be achieved by 2024:

a. strengthenthe European dimensionin higher educationandresearch;
b. support universitiesas lighthousesof our Europeanway of life;

c. empower universitiesas actorsof changein the twin green and digital transitions;
d. reinforceuniversitiesas driversofthe EU’s globalrole and leadership.

The strategy targets initiatives through which these objectives can be realised. Promoting and
protecting European democratic values, including academic freedom, is one of the means to
achieve the second objective (universitiesas lighthouses of the European way of life).

The strategy confirmsthe major elements of academic freedom: teaching, research, dissemination,
self-governance and autonomy when it declares, 'Universities need to be places of freedom: for
speech, thought, learning, research and academic freedom at large. Academic freedom cannot be
isolated from institutional autonomy, northe participation of studentsand staff in higher education
governance.' (p.9). Because thereisconcernoverthreatsto fundamental academicvalues, including
academic freedom and university autonomy, the EC plans to integrate academic freedom and
integrity into the new Erasmus Charterfor Higher Education and the new Erasmus Student Charter.®
In 2023, the Commissionwill set up a European Higher Education Sector Observatory to monitor the
higher education sector’s performance across various fields by combining existing data sources
(such as ETER, U-Multirank, Eurostudent, etc.). The European HigherEducation Sector Scoreboard to
be developed by the Observatory should be able to monitor academic freedom and fundamental
values,among otherindicators.

The strategy is accompanied by a staff working document® which discusses in length the
importance of academic freedom. It depicts academic freedom as a fundamental right deeply
embedded in European values threatenedin the 'post-truth' era.The documenturges

a. to create guiding principles on protecting fundamental academic values and addressing
disinformation,

8 European Commission (2022): European strategy for universities. COM/2022/16 final. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM:2022:16:FIN

86 |t is also worth mentioning that all Horizon Europe association agreements and projects promote academic freedom
and freedom of scientific research by explicitly referring to them in their preamble. Non-compliance with the core
principles can lead to the termination of the agreement. (E-002715/2022 Answer given by Ms Gabriel on behalf of the
European  Commission  (13.9.2022)) https://www.europarl.europa.eu/doceo/document/E-9-2022-002715-
ASW_EN.pdf

87 European Commission (2022): Proposal for a Council Recommendation on building bridges for effective European
higher education cooperation. Staff working document. SWD(2022) 6 https://eur-lex.europa.eu/leqgal-
content/EN/ALL/?uri=SWD:2022:6:FIN
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b. toincreasetheinvolvement of learners, teachers,academics, researchers, and general staff
in higher education governance,

c. todeveloptheircivilrole and social responsibility to increase public trust and credibility in
thevalue of science,

d. totackleforeigninterference,

toimplement and monitorthe freedom of scientificresearch, and

to promote the inclusion of fundamental values within the European Standards and

Guidelines for Quality Assurance for Higher Educationin Europe in the European Higher

Education Area.

bl 0]

Inanother strategy document, titled 'European Research Area Policy Agenda. Overview of actions
for the period 2022-2024',% the EC Directorate-General for Research and Innovation suggested
actions to help to realise the priority areas defined by Council Recommendation on a Pact for
Research and Innovation in Europe(Pact for R&l).#

The action of 'Deepening the ERA Through Protecting Academic Freedom in Europe' intends to
promote the priority area called 'Deepening a Truly Functioning Internal Market for Knowledge'. It
states attemptsof foreign autocraticandilliberal governments toinfluence academic freedom, may
pose an actualthreat toit. Unlike the ECstrategy, the Policy Agendadoes not mention the dangers
of academic freedom originating from other sources or from within the EU. It focuses solely on
foreign interference. The action calls for publishing a guideline to help institutions to identify and
assess risks and vulnerabilities arising from foreigninterference. This guideline, titled Tackling R&
Foreign Interference, has already been published.®

Another outcome of this action will be the publication of the first European monitoring report on
the freedom of scientific research, but it is not clear yet by whom and how the report should be
developed.

5.2. BolognaFollow-up Group / Fundamental Values project

In 2018, the Paris Communiquéof the Ministers of the European Higher Education Areadefined the
fundamentalvalues of higher education:'Academic freedomand integrity, institutional autonomy,
participation of students andstaffin higher educationgovernance, and public responsibility for and
of higher education form the backbone of the EHEA."

After the conference, a working group was set up to define fundamental values more precisely and
to develop a methodologyand indicators for their regular monitoring. The working group drafted
thefirstannexto the Rome Ministerial Communiqué on academic freedom, published in 2020. But
this was not the end of the working group'stask.

88 European Commission (2021): European Research Area Policy Agenda — Overview of actions for the period 2022-2024.
https://research-and-innovation.ec.europa.eu/system/files/2021-11/ec_rtd era-policy-agenda-2021.pdf

8% European Commission (2021): COUNCIL RECOMMENDATION on a Pact for Research and Innovation in Europe.
COM(2021) 407. https://research-and-innovation.ec.europa.eu/system/files/2021-07/ec rtd pact-for-research-and-
innovation.pdf

% European Commission(2022): Tackling R&I foreign interference : staff working document, Publications Office of the
European Union, 2022, DOI: 10.2777/513746 https://op.europa.eu/en/publication-detail/-/publication/3faf52e 8-
79a2-11ec-9136-01aa75ed71al/lanquage-en Member States also conducted investigation on thisissue, for example,
the French Seante published a report 'RAPPORT D'INFORMATION FAIT au nom de la mission d'information (1) sur les
influences étatiques extra-européennes dans le monde universitaire et académique francais et leurs incidences'
https.//www.senat.fr/rap/r20-873/r20-8731.pdf

T http//www.ehea.info/media.ehea.info/file/2018 Paris/77/1/EHEAParis2018_Communique final_952771.pdf
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The currentaim is to have indicators reflecting the de jure situation of the fundamental values to be
published in the 2024 Bologna Process Implementation report and to implement indicators
reflecting the de facto situation by 2025-26.%

One of the starting points for the group is that the Bologna Implementation report should be a
mirror for authorities. Therefore, the monitoring framework of fundamental values must be
evidence-based, and the evaluation should be carried outby bodies orteams independent of public
authorities.”

The working group has identified academic freedom as one of the least reported fundamental
values in international monitoring reports (such as the Bologna Process Implementation Report).**
Although monitoring academic freedom is a challenge, there are ideas for the evaluation and
indicators of academic freedom, which could include aspects such as®:

Campuses free from politically motivatedsurveillance or security infringements,
Constitutional provisionsto protect academicfreedom,

Scholars and university students able to publicly criticise government policies,
Universities exercise institutionalautonomy in practice,

Legal protection of academic freedom,

Requirementsof external quality assurance.

"D o NoTo

Atthe working group meeting, the possibility ofintegratingthe assessment of fundamental values
into the existing EHEA procedures, most notably the accreditation procedures based on the
European Standards and Guidelines, was raised.*

The argument in favour such integration is that academic freedom determines the quality of
education and research, so positioning it as a more direct normative expectation would raise
awareness around academic freedom and would receive more emphasis from both agencies and
institutions.lt would also make the enforcement of academic freedom in international cooperation
easier. Moreover, the independence of quality assurance agencies, which is a condition for the
European Quality Assurance Register for Higher Education (EQAR) registration, would allow for an
independent assessmentof academic freedom.

The arguments against this proposal were mainly practical. For example, the focus of established
accreditation processes would be undermined by emphasising aspects that are more difficult to
grasp (e.g., academic freedom). In addition, academic freedom rarely depends fully on institutions
or agencies. They cannot, therefore, be held fully accountable.

In this context, it is worth noting that the European Standards and Guidelines (ESG), on which all
institutional accreditation is based in EHEA, do not mention academic freedom as a standard. ft is
only mentioned in the guidelines for ESG standard 1.1 Policy for quality assurance which says that
quality assurance policies should support'academic integrity and freedom and is vigilant against
academic fraud.'”” Daniela Craciun’s*® analysis shows that there are only four countries in EHEA

92 http//www.ehea.info/Upload/Task_Force for_Future Monitoring_of Values Final Report.pdf

93 http://www.ehea.info/Upload/Task Force for Future Monitoring of Values Final Report.pdf

%4 httpy//www.ehea.info/Upload/Task_Force for_Future Monitoring of Values Final Report.pdf

%5 httpy//www.ehea.info/Upload/FVworking%20group. pdf

% http://www.ehea.info/Upload/Task_Force for_Future Monitoring_of Values Final Report.pdf

97 Standards and Guidelinesfor Quality Assurance in the European Higher Education Area (ESG). (2015). Brussels, Belgium.
https://www.enga.eu/wp-content/uploads/2015/11/ESG_2015.pdf, page 11.

8 A Craciun, Daniela, Matei, Liviu and Popovi¢, Milica.2021.Study on the Relationship Between the Fundamental Values
of Higher Education and Quality Assurance, Council of Europe and OSUN Global Observatory on Academic Freedom.
https://elkana.ceu.edu/sites/elkana.ceu.edu/files/attachment/basicpage/391/coestudyfinal.pdf
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(Bosnia and Herzegovina, France, Switzerland, and Ukraine) where the value of academic freedom
andintegrity is directly referenced in national regulatory frameworks on quality assurance. Among
27 surveyed agencies, 15 (operating in 29 countries) included academic freedom and integrity in
agency-levelregulatory frameworks. However, none of the agencies defined academicfreedom in
detail, measured it, or applied any sanctionif academic freedom was problematic.

Theissue of embedding fundamental values in ESGremains an open question. Alternatively, a new
unit, the EHEA Observatory, which will be set up in the future, could carry out studies on
fundamental values. The idea of establishing a new observatory for EHEA is currently under
consideration.

5.3. Magna Charta Observatory/ Living values project

The Living Values project is part of the Observatory of the Magna Charta Universitatum. The
Observatory is an organisation based at the University of Bologna which aims to monitor and
enforce the principles of the Magna Charta. The Living Values project® is an organisational
development and self-reflection tool that helps universities to assess the extent to which the
principles of the MCU - institutional autonomy, academicfreedom, the concomitant responsibility
to society, and other mission-specific values — are present in their institutions and establish
institution-specific development proposals and action plans. Institutions participate in the project
on an entirely voluntary basis. The Observatory only provides guidelines, recommendations, and
analytical methodologies, which institutions can use to carry out the self-evaluation and
development processthemselves.

During the implementation of the project, the self-assessment and the development of plans are
carried out by the institutions themselves, according to local particularities, in their own schedule,
andthey canalso determine the frequency of the review.

In 2018, 10 pilot institutions participated in the process (their reports are available on the
Observatory’'s website), while in 2019, 11 institutions participated.

99 https://www.magna-charta.org/ activities-and-projects/living-values
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6. Summary and critical assessment of existing methods and
processes to measure and evaluate academicfreedom

In this chapter, we summarise and evaluate the existing assessment methods and procedures
related to academic freedom. In the first part of the chapter, we define the evaluation criteria and,
to do so, we review the dilemmas and problems that may arise in the monitoring of academic
freedom. This is followed by a discussion of the assessmentmethodsand procedures.

Assessment methods tend to be summative in nature. They often produce results along which
countries can be compared with each other. Whoand how the resultsare used is usually not part of
the method. Assessment procedures tend to be formative in nature. Their aim is not primarily to
compare or benchmarkcountries but to improve or understand the situation per se. Who and how
the results of assessments are used is an integral part of the process.
While the methods are more concerned with what is evaluated and how data is collected and
presented, the procedures are more concerned with the process of discussing the assessment
results.

In each method and procedure, we first summarise how data are collected, presented and processed
and what aspect of academic freedom is monitored. This is followed by the illustrative presentation
of some of theresultsfor EU Member States. Finally,a critical evaluation of the method or procedure
is presented in which we discuss the strengthsand weaknesses of the method/procedure.

Although from 2020, the UK is no longer a memberof the EU, some surveys were conducted before
Brexit. For consistency, we have tried to include UK results in all of the illustrative results.

6.1. Evaluation criteria for academic freedom monitoring
procedures

Developing a comprehensive system for monitoring academicfreedom at the national level across
the EU Member States posesseveral methodological challenges anddifficulties.

6.1.1. Variation of academic freedom within countries

The extent of academic freedom can varywithin countries.In federal states, academic freedom may
vary at the level of regions or member states.In states with a non-unified higher education system,
different sectors (universities, universities of applied sciences) can be regulated differently.

There may also be differences between private and public institutions. Legislation often gives
different powers to the governing bodiesand maintainers of private institutions thanto the state in
the case of publicinstitutions.Consequently, the conditions of academic freedom (e.g., institutional
autonomy, employment security, the possibility of self-government) may differ substantially. The
conception of therole of the state mayalsoimpact on the prevalence of institutional autonomy and
academic freedom. For example, the goal and role of the state may be to assure economically
defendable management (facilitator), to control the strategic development of institutions and to
link them to national political agendas (principal) or to minimise executive governance and
stimulate strategic decisions (patron). Each of these leads to different state-institution governance
arrangements.'®

190 Maassen, Peter (2020): Perspectives on institutional autonomy in a European higher education context. In: Sjur Bergan,
Tony Gallagher and Ira Harkavy (eds): Academic Freedom, Institutional Autonomy and the Future of Democracy.
Higher Education Series No. 24. Council of Europe, p. 85-101. https://rm.coe.int/prems-025620-eng-2508-higher-
education-series-no-24/1680a19fdf

30


https://rm.coe.int/prems-025620-eng-2508-higher-education-series-no-24/1680a19fdf
https://rm.coe.int/prems-025620-eng-2508-higher-education-series-no-24/1680a19fdf

How academic freedomis monitored

There may also be differences between disciplines: the actors who want to influence academic
freedom may differ from discipline to discipline. For example, academic freedom may be affected
by the dependence on funding. Dependencies could be used to influence research decisions. While
the social sciences and humanities typically depend heavily on public funding, funding from the
business sectorcan be significant in the natural sciences.

Significant difference in academicfreedom between institutions may be presentas well, especially
where regulation allows much freedom for institution-level decision-making. For example, a
study'®' has shown that academic freedom is higher at universities with better positions in
international rankings (but the direction of causalityis not apparent).

A good monitoring systemexplicates theaggregation level at which academic freedomis described
and informs that academic freedom at differentlevels may be volatile.

6.1.2. Differences between de jure and de facto academic freedom

The de jure academic freedom (reflected in legislative protection) and the de facto academic
freedom (reflected in reality) can differ significantly. Forexample, while legal protection of academic
freedom was ranked among the lowest in Estonia, Malta, Slovenia, Sweden or Denmark in a
comparative study'®, de facto academic freedom in these countries was ranked among the highest
in the Academic Freedom Index. Of course, an inverse relationship is also possible, i.e., even with
excellent legal protection, the de facto situation of academic freedom can be poor. This may be
particularly the casein countries that only want to complyformally with perceived expectations.

There are of course afew problems with both the legal protection measurement and the Academic
Freedom Index (more on these later), but the example reflects the difference between the de jure
and de facto. A good monitoring system can capture the difference between the two domains of
academic freedom.

6.1.3. Different sources and methods of repression of academic freedom

The teaching and research decisions of an academic or academic community may be distorted by
many actors, who maythus pose a threatto academic freedom.

Governments, which wantto exert pressure toadvance their political interests, pose one of the main
constraints on academic freedom. Governments can intervene in many ways, from regulation to
funding instruments to changesin university governance. The following figure (Figure 2) shows how
governments can limit academic freedom. The selectivity of the instruments may differ: some
instruments apply to all (country level), others to specific institutions or individuals. We can also
distinguish betweenviolent, directrepressive instruments (hard repression) and more subtle (softer)
instruments (softrepression).

197 Karran, T, Mallinson, L. (2019) Academic Freedom and World-Class Universities: A Virtuous Circle?. High Educ Policy 32,
397-417 (2019). https://doi.org/10.1057/s41307-018-0087-7

192 Bejter, Klaus D. - Karran, Terence - Appiagyei-Atua, Kwadwo (2016): Academic Freedom and Its Protection in the Law of
European States: Measuring an International Human Right. European Journal of Comparative Law and Governance,
3(3),2016,254-345). https://doi.org/10.1163/22134514-00303001
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Figure 2 — Means of Political Repressioninthe University Sector
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Source: Hoffmann, F. - Kinzelback, K. (2018): Forbidden Knowledge. Global Public Policy Institute. p.10

Companies pursue their marketinterests and can exert their influence mainly throughthe funding
system (e.g. commissioned research), government lobbying, or an institution's decision-making
system.

Different ideological groups of public opinion, foreign states included, may want to impose their
will on institutions and researchers. Nowadays, the most common form of this is social media
pressure.

Academic freedom can also be limited from within by the academic sector itself. Restrictions are
usually implemented through the internal governance system. For example, elected or appointed
decision-makers may restrict an individual’'s academic freedom based on their remits or through
bureaucratic means. In other cases, therestriction results from rivalry between different academic
schools.' In all cases, external observers often struggle to distinguish between justified and
unjustified restrictions. Corruption and cronyismin allocating resources and (permanent) positions
can also significantly weaken academic freedom andintegrity.

The seriousness of the threat to academic freedom that different actors represent, varies between
countries. While the state is the main threat in autocracies and dictatorships because of its

103 See, for example, Delborne, J. A.(2016).'Suppression and Dissent in Science.' In Handbook of Academic Integrity, edited
by T. Bretag, 943-56. Singapore: Springer.
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predominance in decision-making and funding, in liberal democracies, the role of the public and
business can play a significant role.

Academic freedom can be restricted in many ways. Some of these are based on overt repression
(hard repression), while others use more indirect means to enforce the desired behaviour and
compliance (soft/smart repression). The latter often seeks to reinforce self-censorship, whereby
researchers exclude alternatives or internalise certain choices for fear of perceived retaliation
against them, colleagues or family.' The lack of perceived resistance has a chilling effect on other
researchersleading to seeminglyfree higher education.

While hard repressionis, in principle, easier to observe and identify, the self-censorship induced by
soft repression is more difficult to grasp because respondents are either unaware of the self-
censorship or do not acknowledgeit because of the fear of retaliation. Forexample, when university
lecturers become victims of a smear campaign because of their research topic, it chills other
academics as they are more likely to remain silent even if they believe they should speak out.
Detecting self-censorship and the reasonfor the silenceis a real methodological challenge.

A good monitoring systemcan capture not only the threats posed by the state but alsothreats from
otheractors. Besides, the monitoring system should be sensitive enoughto detect hard repression
as well as various forms of soft repression. This is particularly important if the monitoring system
focuses on the EU Member States, where open and systemic state violations of academic freedom
are rare (based on the available data). As a result, monitoring systems calibrated to identify hard
repressions cannot capture differences between Member States, such as different rates of self-
censorship or differences in the restrictive role of publicopinion.

6.1.4. Criteria for the assessment of monitoring methods and procedures

The forementioned challenges and caveats, as well as other considerations takeninto account, we
have developed the following criteria for assessing the most important existing assessment
methods and proceduresfor academicfreedom:

a. Type of assessment: Who carries out the assessment? Is the process based on self-
assessment, expert assessment, a summary of individual opinions or some combination of
these?

b. Academic Freedom concept: Howis academic freedom understood in the given method
or procedure? Does the evaluation process assess academic freedomholistically,or does it
focus on essential and supporting conditions one by one? Which elements in the onion
model of academic freedom does the method or procedure consider, and which does it
ignore?

c. Level of analysis: At what level is academicfreedom analysed (e.g., national, institutional,
individual, disciplinary)? Is it possible to aggregate data to higher levels or broken down to
lower levels?

d. Defacto/dejure: Does the assessmentfocuson capturing the de factoorde jure situation?

e. Validity: To what extent does the procedure give a full and accurate picture of the de
facto/de jure situation of academic freedom (or the studied concept)? Does the method
have an obvious blind spot? How sensitive is the method or the procedure, thatis, to what
extent is it able to capture the more covert, subtle forms of restrictions on academic
freedom? Some procedures focusonly oncases of hard repressions (e.g. killing, expulsion),
while others can also capture the more covert, sophisticated forms of academic freedom

104 Aktas, Vezir - Nilsson, Marco -Borell, Klas (2019) Social scientists under threat: Resistance and self-censorship in Turkish
academia, British Journal of Educational Studies, 67:2,169-186,DOI:10.1080/00071005.2018.1502872;

Bar-Tal, Daniel - Nets-Zehngut, Rafi —Sharvit, Keren (eds)(2017): Self-Censorship in Contexts of Conflict. Theory and
Research. Springer.
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restriction. Can the process identify constraints from the business, public, and academic
sectors?

Reliability: If we were to repeat the procedure, would it likely give the same result? To what
extent does the procedure depend on the selection of specific participants, individual
perception, or bias, forexample, an expert'sassessment? Arethere any inherent limitations
to the process under consideration that amplify the views of some stakeholders while
marginalising those of others? How well does the procedure reflect different stakeholders'
views orinclude multiple data sources?

Integrity: How much room is there in the procedure for some actors to influence the
outcome of the evaluation as a whole or the responses of other actors to suit their own
interests? This is closely linked to the extent to which the identity of the participants in the
assessment can be known, to what extent participants can be the target of pressure or
influence, and to what extent this can lead to self-censorship. For example, can
authoritarian or repressive states intimidate respondents? Also, to what extent can
deliberately manipulated responses influence the results yielded by the procedure or
method? For example, is it possible to paint a distorted picture of the state of academic
freedom in a country by providing false responses in a mass scale or selecting biased
experts?

Resource requirements: How much specific expertise is needed to run the procedure?
How many stakeholders need to be involved to get a valid result? How much time and
funding are needed to carry out the procedure?

Comparability: If the same procedure is applied in two countries, does the procedure
permit a straightforward comparison of the results? Some procedures may have the explicit
aim of determining the academic freedom performance of a country based on historical
data and comparing this with the performance of other countries. The resultscan be used
to identify good or poor performers and make related allocation decisions (rewards,
penalties). In other procedures, the aim is not to make comparisons but to describe and
evaluate the country's practices without comparison, highlighting good practices,
opportunities for improvement, and future potential. These procedures focus more on
development.

Frequency of data collection: How often are data collected and analysed? How often is
themethod or procedureimplemented?

In the following section, we provide an overview of the existing methods and procedures for
assessing academicfreedom.

The criterion for selectingmethods and procedures was whether the method or procedure explicitly
focuses on academic freedom or one of its elements. Even so, it was not possible to examine all
existing methods. For example, the assessment of the Global Coalition to Protect Education from
Attack (GCPEA)'® will not be presented. Besides, it would have been possible to examine other
existing tools that use relevant methodologies and could thus serve as a model for academic
freedom monitoring procedures (such as theWorld Justice Project '%). It would also be important to
examine related areas, such as academic integrity procedures' or policy practices on

105 https://protectingeducation.org/

106 https://worldjusticeproject.org/

107 See, for example, Delborne, J. A.(2016).'Suppression and Dissent in Science.' In Handbook of Academic Integrity, edited
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whistleblowing '®. They could also provide valuable inputs to understand and develop assessment
practices for academic freedom.

6.2. Assessment methods

6.2.1. Comparative analysis of the regulatory environment

Terence Karran and his colleagues have conducted several studies comparing the legal conditions
for academic freedom in different countries. In their most recent research, they compared EU
Member States'®'"° while in another research, they compared African countries.'" Therefore, the
researchis a de jure comparison of academic freedom (based on the legal situation in 2014).In the
European comparison, the authors looked at five dimensions derived from the 1997 UNESCO
Recommendation on teaching personnel. 37 indicators were used to capture most of the
dimensions. Thefollowing five dimensions were examined:

a. the protection of academic freedom for teaching and research in higher education
legislation (1 indicator)

thelegal provision of institutional autonomy (10 indicators)

thelegal provision of self-governance (11 indicators),

thelegal protection of academictenure (5indicators)

adherenceto international agreementsand constitutional protection of academic freedom
(10 indicators).

PTono

Most dimensions are captured by several indicators, which ensures a multifaceted and sensitive
analysis. The only exception is the dimension of the protection of academic freedom for teaching
and research, which is assessed comprehensively with a single indicator on a five-point scale. Its
refinement may be worth exploring in the future.

The analysis was conducted by experts who examined laws and regulatory documents. The
assessment of acountry's performance on a given indicator was based on specific coding guidelines.
These guidelines increase the objectivity of the results, althoughthey cannot completely eliminate
bias. Parallel coding by several researchers could further reduce bias and increase reliability and
validity.

Based on theseindicator scores, the authors compile an academicfreedom ranking, in which each
dimension is weighted 20%. The score of the dimensions was calculated from the score of the
indicators that belong to them. The weight of indicators within a dimension is arbitrary.

The results of the EU countries surveyed are shown in the table below. The table shows the scores
achieved in each dimension on a scale of 0-20, where 0 meant that there was no reference to
academicfreedomin theregulations, 5-10 meant that the concept appeared butwithoutsufficient
detail,and 15-20 meant that there was a more detailed interpretation.

198 See the EU's 'whistleblowing directives' Directive (EU) 2019/1937 of the European Parliament and of the Council of 23
October 2019 on the protection of persons who report breaches of Union law. https://eur-lex.europa.eu/legal-
content/en/TXT/?uri=CELEX%3A32019L1937

199 Beiter, Klaus D. - Karran, Terence — Appiagyei-Atua, Kwadwo (2016): Academic Freedom and Its Protection in the Law of
European States: Measuring an International Human Right. European Journal of Comparative Law and Governance,
3(3),2016,254-345

110 Karran, Terence - Beiter, Klaus D. - Appiagyei-Atua, Kwadwo (2017) Measuring academic freedom in Europe: a criterion
referenced approach, Policy Reviewsin Higher Education, 1(2):209-239,DOI: 10.1080/23322969.2017.1307093

" Appiagyei-Atua, Kwadwo - Beiter, Klaus D. — Karran, Terence (2016) A Review of Academic Freedom in Africa through
the Prism of the UNESCO’s 1997 Recommendation. Journal of Higher Education in Africa. 14(1):85-117
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Table 3- The legal protection of academic freedom in EU countriesin 2015

Academic Institutional | ¢ ¢ Job Constitutional and
Country Total freedomin autonomy in e-governance o0 international
legislation legislation ln gl security agreements
g g g
Croatia 69
Spain 66,5
Bulgaria 65,5
Germany (Mean:
Bavaria and North 64,5 17,5 9,25 12,25 8 17,5
Rhine-Westphalia)
Austria 63,5 20 12 9 5 17,5
France 63,0 20 7 6,5 15,5 14
Portugal 61 10 9 11,5 11 20
Slovakia 60,5 20 8,5 12,5 2 18
Latvia 60 20 10 10,5 3 16,5
Lithuania 59,5 20 11 6 5 17,5
[taly 57,5 10 9 8,0 12 19
Greece 55,5 5 4,5 10,5 20 15,5
Finland 55 15 15 3 3 19
Poland 54,5 10 9,5 12,5 5 17,5
Romania 53,5 15 8 12,5 6 12,5
Cyprus 53 10 8 12,5 10 12,5
Ireland 52,5 15 12,5 3 10,5 11,5
Slovenia 52,5 5 8,5 11 10,5 17,5
Czech Republic 51,5 15 8 11 2 15,5
Belgium (Mean:
Walloon and 49,25 10 8,5 7,5 9,25 14
Flanders)
Luxemburg 47,5 15 9 6 3,5 14
Netherlands 44 10 9 5,5 3,5 12,5
Sweden 39,5 5 6,5 3 8,5 16,5
Denmark 38,5 5 9 6,5 5,5 12,5
Hungary 36 5 2,5 9 8 11,5
Malta 36 0 10,5 6 8,5 11
United Kingdom 35 0,5 14 0 5,5 11
Estonia 34 0 10,5 4,5 1,5 17,5
Mean 52,8 11,9 9,3 8,6 7.3 15,6
St.Deviation 10,5 6,3 2,6 3,9 4,3 2,9

Source: Karranetal (2017): 229

Overall, analysing the legal environment of academic freedom is a useful analytical tool because
provisions can serve as a reference pointwhen academic freedomis infringed upon. The analysis of
thelegal situation isimportantin the perspective that it is worth comparing the de facto situation
with the legal guarantees. The strength of this monitoring method is that it builds directly on the
elements of academic freedom outlined in the UNESCO Recommendation on teaching personnel.
In addition to freedom of teaching and research, it also examines the presence of self-governance,
institutional autonomy and employment security. Dissemination, however, does not appear as a
separate element but only aspart of the freedom of education and research dimension.

Analysing the legislative environment is easier today than it was 10-15 years ago, thanks to high-
quality translation software, the improved online availability of regulations and international
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collection and comparison sites.''? The objectivity of comparing legal texts can be enhanced easily
and cost-effectively with appropriate coding guidelines and the involvement of multiple coders
leading to relatively low resource requirements. The transparency of the evaluation criteria and the
publication ofindividual indicator results also increase the objectivity of the comparison. Since it is
an analysis of legal texts, the findings are less susceptible to manipulation, i.e., the procedure is
reliable and relatively immune to manipulation.

Therearealso significant limitationsto the analysis of the legislative environment.'

Onthe onehand, thede jure and the de facto situation may differ significantly. The analysis of the
regulatory environment does not allow for a good tracking of changes or deterioration in the
situation of academic freedom because the method does not focus on the de facto reality, and
thereforeit lacks sensitivity.

On the other hand, the complexity of analysing the legislative environment and the expertise
required increases rapidly with the depth of the analysis. Key legislation (Constitution, Higher
Education Act) is relatively easy to review. However, academicfreedomis also influenced by other
or operational regulations (e.g., implementation regulations, funding regulations, public
procurement regulations), and there may also be differences between regulations in different
sectors, regions, and types of institutions. Furthermore, to understand the role and effects of a
certain legal regulation, itis importantto know the broader context of the legislation (legal culture,
the governing authority'srelationship to democracy andthe rule of law, etc.) thoroughly. Therefore,
more detailed and precise analysis requires considerable country-specific knowledge of legislation,
where comparability is less assured.

Table 4- The Assessment of legal protection analysis by Karran et al. 2017

Assessment type Expert assessment.
. Focus on essential elements (except for dissemination) and supportive

Academicfreedom A

elements (self-governance, institutional autonomy, employment
concept ;

security).
Level ofanalysis Country-level; analysis of sub-national level is not possible.
De facto/De jure De jure.

Indicators capture the regulatory aspects of academic freedom in a wide-

.. ranging and sensitive way, key legislation is examined in depth, but

Validity ging y, xeyleg P

operational regulations that could also influence results are not
reviewed.

The process of scoring and selecting experts is less transparent, and the

et sy number of experts involved is limited.

Integrity Integrity is based on the selection of experts.
. A small number of experts can do a basic analysis, but a more in-depth
Resource requirements . .
analysis requires more experts and resources.
Comparability Comparable.

112 See, for example, https://comparativeconstitutionsproject.org/

"3 This is also discussed by Spannagel. See: Spannagel, Janika (2020): The Perks and Hazards of Data Sources on Academic
Freedom: An Inventory. In: Katrin Kinzelbach (ed): Researching Academic Freedom. Guidelines and Sample Case
Studies. FAU Studien zu Menschenrechten 5. FAU University Press.
https://www.gppi.net/media/Kinzelbach 2020 Researching Academic Freedom-Book.pdf
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Frequency of data

X Ad-hoc, last data collection was in 2014-2015.
collection

6.2.2. Academic Freedom Index (AFI)

The Academic Freedom Index provides a concise summary of each country's de facto situation of
academic freedom. The index was developed by researchers at FAU Erlangen-Nuremberg, the
Varieties of Democracy Institute (V-Dem) at the University of Gothenburg and the Global Public
Policy Institute (GPPi) and was first published in 2020 as part of the V-Dem dataset. '

The AFlvaluefor each countryfora given year is determined on the basis of expert assessments. For
the 2021 AFIl, more than 2000 country experts were involved'”, who assessed the respective
country'ssituation for each yearaccording to the following five indicators ''*'"”:

a. Freedom to Research and Teach focuses on how free scientists are todevelop and pursue
their own research and teaching agendas without interference. The answer options may
reflect on the frequency and disciplinary differences of restrictions and the incentives for
self-censorship.

b. Freedom of Academic Exchange and Dissemination focuses on to what extent scholars
are free to exchange and communicate research ideas and findings. The indicator
deliberately merges communication to the academic community and communication to
the public, in order not to favour regimes where only one is restricted.’’® The response
options also reflect the frequency and disciplinary differences of restrictions and the
incentives for self-censorship.

c. Institutional Autonomy examines how much autonomyinstitutions havein practice and
how frequent/significant the influence of external, non-academic actors on decision-
making is.

d. Campus Integrity examines how free campuses are from politically motivated surveillance
or security infringements. How often are there surveillance and intimidation, including
violence or closures?

e. Freedom of Academic and Cultural Expression examines whether academic freedom
and freedom of cultural expression are related to political issues. Response options reflect
the severity and frequency of censorship and sanctionsfromgovernments.

Each indicator can assume values between0and 4, which should be provided for each country-year
from 1900 onwards (or fromtheyear there areuniversitiesin the country). In the coding guide, each
indicator value has a narrative description. The Academic FreedomIndex (AFI) has a value between
0-1.In all cases, the higher value means higherfreedom.

Thefollowing table shows the values of the Academic Freedom Indexin 2011 and 2021, which can
be usedto examine thetrend in academicfreedom. It can be seen, for example, that there has been
a significant deteriorationin Hungary, Poland and the UK. The table also shows the values of all five
indicatorsin 2021. It can be seenthat,amongtheindicators, the values for institutional autonomy

114 https://www.v-dem.net/

15 1810 expertsparticipated in producing AFi2019. See: Kinzelbach, Katrin- Saliba, llyas - Spannagel, Janika - Quinn, Robert
(2020): Free Universities. Putting the Academic Freedom Index Into Action. GPPi and Scholars at Risk Network

116 Spannagel, J. - Kinzelbach, K. (2022): The Academic Freedom Index and Its indicators: Introduction to new global
time-seriesVDem data Quality & Quantity https://doi.org/10.1007/s11135-022-01544-0

"7 Kinzelbach, Katrin - Saliba, llyas - Spannagel, Janika - Quinn, Robert (2020): Free Universities. Putting the Academic
Freedom Index Into Action. GPPi and Scholars at Risk Network

"8 Spannagel - Kinzelbach (2022): The Academic Freedom Index and Itsindicators: Introduction to new global time-series
V-Dem data Quality & Quantity https://doi.org/10.1007/s11135-022-01544-0
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are typically lower than for the other indicators. Finally, the number of coders column shows the
number of country experts whose responses are used to calculate indicators and the academic
freedom index.

Table 5—- The Academic Freedom Index for EU Member States

Number o
Freedom | o qom of Freedom of f |Constitutional
to Academic | nstitutional | Campus [ Academic& | o gers Protection
Research e autonomy | Integrity Culturgl (2021) (2021)
&Teach Expression
Austria 0,98 0,% 3,62 3,71 3,36 3,78 3,63 4 yes
Belgium 0,97 0,9 3,81 3,89 3,59 3,59 3,01 7 yes
Bulgaria 0,92 0,86 3,57 3,28 3,25 3,41 3,32 9 yes
Croatia 0,90 0,87 3,27 3,34 3,25 3,81 2,67 6-7 yes
Cyprus 0,95 0,93 3,57 3,76 3,57 3,40 3,29 4 no
CzechRep. 0,95 0,94 3,62 3,60 3,63 3,92 3,53 8 yes
Denmark 0,95 0,91 3,47 3,54 2,74 3,89 3,88 6 no
Estonia 0,97 0,9 3,54 3,86 3,43 3,92 2,78 6 yes
Finland 0,95 0,94 3,56 3,87 2,39 3,90 2,93 5 yes
France 0,88 0,88 3,44 3,32 2,59 3,48 2,90 4 no
Germany 0,97 0,97 3,89 3,92 3,48 3,81 3,49 5 yes
Greece 0,87 0,78 3,10 3,18 3,01 2,68 3,69 5 yes
Hungary 0,60 0,38 1,65 2,45 1,19 2,62 2,81 7 yes
Ireland 0,94 0,94 3,69 3,67 3,33 3,69 3,51 4 no
Italy 0,97 0,97 3,83 3,92 3,62 3,90 3,32 5 yes
Latvia 0,96 0,97 3,85 3,88 3,14 3,89 3,61 7 yes
Lithuania 0,96 0,92 3,65 3,78 2,95 3,70 3,50 6 yes
Luxembourg 0,96 0,96 3,78 3,81 2,94 3,93 3,32 6 no
Malta 0,94 0,93 3,80 3,80 2,43 3,83 3,03 4-5 no
Netherlands 0,92 0,86 3,01 3,44