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Academic freedom is widely recognised as a fundamental value of
contemporary higher educationand research,and is often presented
as a prerequisite for well-functioning democratic societies. However,
in recent years, major concerns have been expressed by various
stakeholders about the state of academic freedom in the European
Union. The European Parliament launched an annual EP Academic
Freedom Monitor in 2022, to help improve the promotion and
protection of academic freedom in the European Union. This report
presents one of the two studies conducted inthe 2024 edition.

This study firstly provides an overview of the constitutional legal
provisions of academic freedom across all EU Member States.
Secondly, it provides anin-depth analysis of the legal protection of
academic freedomin four EU Member Stats. Thirdly, it explores the
Union's scope of actionon academic freedom protectionat EU level.

On the basis of both studies, this report proposes EU-level policy
options for possible legislative and non-legislative initiatives to
supportacademic freedominthe EU.
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Executive summary

This study has a three-fold aim: firstly, to provide an overview of the constitutional legal provisions
of academic freedom across all Member States. Secondly, to provide an in-depth analysis of the
legal protection of academic freedom in four EU Member States at constitutional level: Germany,
Greece, The Netherlands and Poland (case studies). Thirdly, to reflect on the Union's scope of action
on academic freedom protectionat EU level.

The overview of the constitutional legal provisions is an updated, synthesised overview of existing
data. It shows that most Member States' constitutions protect elements of the 'onion model'
definition of academic freedom conceptualised in previous EP Academic Freedom Monitors,
although they rarely use the concept of 'academic freedom'as an object of protection explicitly.
When used, such protection is typically granted within a specific educational context. Several
Member States do not have explicit provisions on scientific or academic freedom in their
constitutional law, although academic freedom or elements thereof might be protected under other
provisions, particularly on freedom of expressionand/or the right to education.

The case studies, while limited to an analysis of constitutional protection of academic freedom within
the scope of this report, highlight two issues: firstly, the need for an in-depth analysis of various
legal sources (constitutional provisions, existing court jurisprudence, and other authoritative
sources)in order tounderstand academic freedom protection within a legal system; secondly, some
guestions that need to be answered regarding the scope and nature of academic freedomasanEU
fundamentalright, as protected in Article 13 of the EU Charter of Fundamental Rights (CFR). In any
case, further research is warranted, also in light of the fact that the constitutional tradition of the
Member States will have to inform the Article 13 CFR standard, in line with Article 52(4) CFR.

The fifth chapter of the report explores the Union's scope of action on academic freedom. It
discusses the EU's shared competence in research, with an explicit mandate to adopt measures
necessary to establish the EuropeanResearch Area. It notes the potential of other fields of EU law,
notably Internal Market law, to implicate academic freedom protection.

All EU action, whether within the existinglegal frameworks or aimed at adopting new ones, will have
to comply with the Article 13 CFR standard. Giventhe scarcity of authoritative sources on the scope
and nature of this freedom in EU law, its key dimensions could be further clarified, also with
reference tothe constitutional traditions common to the Member States, as noted above. Such work
should be differentiated from work on legislative definitions of academic freedom, and from
attempts to define academic freedom for monitoring or other purposes.
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1. Introduction

This study has a threefold aim: firstly, to provide an overview of the constitutional legal provisions
of academic freedom across all Member States (chapter 3). Secondly, to provide anin-depth analysis
of the legal protection of academic freedom in four EU Member States at constitutional level:
Germany, Greece, The Netherlands and Poland (chapter 4). Thirdly, to reflect on the Union's scope
of actionon academic freedom protectiononthe EU level (chapter 5).

The choice has been made toinclude in-depth case studies considering the necessity tounderstand
the specificities of a given legal system in quite some detail in order to assess academic freedom
protection. The case studies showcase how much established constitutional law thereis beyond the
(more or less short) proncouncements in the texts of the respective constitutions —evenif academic
freedomis not expressly provided for in a constitution.

The choice has been made to analyse only constitutional law in the four national jurisdictions.
However, it should be noted that legal protection of academic freedom canfind its basis in different
sources of law. The different sources of law remain in hierarchical relationships, with those at the
lower levels of hierarchy being subject to (having to be compliant with) those at a higher level. The
legal systems of Member States differ in regard to the exact types and/or hierarchy of sources of
law. However,a Member State's constitution is usually the most authoritative source of rules on the
state powers. Supranational law needs also to be takeninto account when discussing the protection
of academic freedom in national constitutional laws as it is often relevant for the interpretation of
domestic legal provisions. The analysis of the de jure academic freedom — the state of its legal
protection —might therefore cover different levels of a legal system. Tounderstand infull detail how
a given Member State shapes and protects academic freedom, one needs to analyse all types of
relevant legal sources. Such an analysis is time-consuming and requires a detailed knowledge of
various areas of national laws. Moreover, ordinary legislation and other types of legal acts at the
lower levels of hierarchy are relatively easy to change, dependingon political will, and might often
be challenged in case they are perceived to violate the constitutions. In light of this, it is the
constitutions that typically set out the fundamental understanding of academic freedom — or
equivalentrights — in a given jurisdiction. Additionally, it is the constitutional traditions common to
the Member States that shall influence the interpretation of fundamental rights included in the EU
Charter (Article 52(4) CFR).

The choice has been made for the specific four case studies — and not more than these — given the
objectives of this study to be achieved in a determined time period and importantly, corresponding
to the language skills and legal expertise of the authors. The four national jurisdictions in this case
study arejurisdictions that are also studied within the NWO research project AFITE™. This study relies
on some of the materials provided by national experts for the AFITE project.

In terms of methodology, the selection of these nationaljurisdictions has been made to account for
diverse legal traditions within the EU, representativeness of legal systems that are of particular
interest to academic freedom protection, and geographical representation.?

1 NWO (Dutch Research Council) Vidi AFITE project, led by Dr. Vasiliki Kosta: 'The EU fundamental right to freedom of
the arts and  sciences: exploring the limits on the commercialisation of  academia'
www.universiteitleiden.nl/en/law/institute-of-public-law/europa-institute /research/afite # project-description

For a more detailed discussion of the selection of the national jurisdictions and the methodology of the case studies
see Section 4.1.
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The in-depth case studies, when viewed in comparative context, also unveil fundamental challenges
and tensions relative to academic freedom, as well as ways to solve these. Such an account can be
especially useful when seeking to inform the further fleshing out of academic freedomatEU level.

Finally, any action on academic freedom at EU level will have to be in line with the principle of

conferralthat governs the limits of EU competences. Itis for this reason the last part of this study is
devoted to this topic.
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2. Key Findings and Joint Policy Options

2.1. Key Findings: Overview of Constitutional Provisions

National constitutions of EU Member States rarely use the concept of 'academic freedom'as an
object of protection explicitly. At the same time, many other constitutional provisions can be
perceived to be functionally equivalent to academic freedom protection. Most constitutions protect,
for example, 'freedom of scientific research'or 'freedom of science'(e.g. Germany, Poland, Portugal,
Greece), typically understood as broader and applicable to everyone engaged in scientific activities,
often including teaching.

Several Member States do not have explicit provisions on scientific or academic freedom in their
constitutionallaw (e.g. Belgium, Ireland, the Netherlands). However, academic freedom or elements
thereof might be protected under other provisions, in particular on freedom of expression and/or
right to education. This has been recognized authoritatively by the constitutional courts in some of
these countries (e.g. Belgium).

While constitutions are not replaced or amended frequently, one can observe that new
constitutional developments relevant for academic freedom protectionalready have taken place or
are currently discussed in some Member States. For example, in July 2023, a new constitution
enteredinto forcein Luxembourg. It includes also provisions on freedom of educationand freedom
of scientific research, relevant in the context of academic freedom protection. In Sweden, several
academic unions and associations have been advocating for a more explicit inclusion of academic
freedomin the Swedish constitutional acts to complement freedom of research.

While an overview of constitutional provisions can constitute a starting point of the discussion on
the constitutional traditions common to the EU Member States, a comprehensive understanding of
the scope of academic freedom protectionin eachMember State requiresin-depthlegal expertise
on a given legal system. It must take account of the interplay of different constitutional provisions,
the existing courtjurisprudence, and other authoritative sources. All constitutional provisions should
therefore always be interpreted in their broader legal context. Examples of such analyses can be
found in chapter 4 of this report.

2.2. Key Findings: Case Studies

The constitutional traditions common to the Member States shall influence the interpretation of
fundamental rights enshrined in the EU Charter of Fundamental Rights (Article 52(4) of the Charter),
including its Article 13 (on academic freedom). The in-depth analysis of the constitutional traditions
of four EU Member States highlights some of the questions about the scope and nature of academic
freedomasan EU fundamental right that might need to be answered.

The analysis of the in-depth case studies on Germany, Greece, the Netherlands, and Poland reveals
that these jurisdictions share some commonalities in a broad sense, but some differences with
important implications remain. Among the analysed jurisdictions, only Greece uses the concept of
'academic freedom' applicable within the university context specifically. The Greek constitution
protects also 'freedom of science'. The latteris the concept recognized in the German constitution.
The Polish constitution similarly talks about 'freedom of scientific research' as an object of
protection. Protection granted under these provisions generally extends to everyone engaged in
scientific research and/or teaching. All analysed jurisdictions protect not only individuals, but also
institutions — be it under the general provisions (Germany) or based on separate provisions devoted
to them (Greece and Poland). However, the exact scope of protectionin the differentjurisdictions
might differin some respects. The analysis shows that the use of a particular constitutional concept
(or the lack thereof) is not decisive for determining the scope of protection.
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"Academic freedom" is not embedded in Dutch constitutional law and does not have a direct
functional equivalent. However, certain dimensions thereof can be protected under other
constitutional provisions, e.g. freedom of expression. Higher education institutions are considered
to be protected under the general provisions on the right to education. Due to the largely unwritten
character of academic freedom, its enforceability, nature and scope might be contested and are
currently under discussion.

In all the jurisdictions, the position of students as academic or scientific freedom rights-holders
remains relatively under-discussed. The exact nature of rights and freedoms granted to them is yet
to be clarified. Further, a significant variation can be observed regarding the question whether
academic freedom gives rise to positive obligations (duty to act, see 'Glossary'), e.g. the provision
of sufficient resources. While all analysed jurisdictions recognize academic freedom (or its
equivalents) as a negative freedom that imposes on the state a duty to refrain from unjustified
interference, positive obligations have not been unanimously accepted everywhere.

In all analysed jurisdictions, academic or scientific freedoms are not unlimited. Such limits emanate
in particular from the constitutions themselves and concern the protection of constitutional rights
and freedoms of others. In Germany and Greece, the constitutions mention additionally that certain
elements of suchfreedoms do not exemptanyone from allegiance to the constitution.

2.3. Key Findings: The Union's Scope of Action

While the EU has only a supplementary competenceineducationand harmonisation of the Member
States' laws and regulations is excluded (Art. 165(4) TFEU), it has become active by adopting
supporting measures and has participated in intergovernmental processes outside the EU legal
framework (the Bologna Process; the Lisbon Recognition Convention). When the Union acts, also in
the context of education, it is bound by the EU Charter of Fundamental Rights, including its Article
13.

Other (than education) EU competences can haveanimpacton national education laws and policies,
and notably the rules of the EU Internal Market giventhat privately funded (unlike publicly funded)
education canbeen qualified as a 'service' within the meaning of the Treaties and situations invovling
the free movement of services or the freedom of establishment can implicate academic freedom
(e.g. Commission v Hungary;® Cilevics based on the Advocate General Opinion).* As a corollarly,
legislative action could be adopted in these fields, provided the necessary conditions for having
recourse to the possible legal bases are fulfilled.

The EU has a shared competence in research and a mandate and legal basis to establish measures
necessary for theimplementation of the Europeanresearcharea. When havingrecourse to this legal
basis it will have to comply with the principle of proportionality and subsidiarity.

2.4. Joint Policy Options

The joint policy options presented in this report are developed on the basis of the two EP Academic
Freedom Monitor studies 'Analysis of de facto state of Academic Freedomin the EU - country
overview',and 'Overview of de jure Academic Freedom protection’, conductedin 2024 at the request
of the Panel for the Future of Science and Technology (STOA). The joint policy options take into
account the results of both studies, and are presented bothin this report and the report of the study
'Analysis of de facto state of Academic Freedom in the EU - country overview', which is published
separately.

Case C-66/18 European Commission v Hungary [2020] ECLI:EU:C:2020:792.
4 Case C- 391/20 Boriss Cilevi¢s and Others [2022] ECLI:EU:C:2022:166, Opinion of AG Emiliou.
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Policy option 1: Exploring further the scope and nature of academic freedom as an EU
fundamental right

All EU actions, including those proposed in the policy options below, will have to comply with the
Article 13 CFR standard of academic freedom. Given the scarcity of authoritative sources on the
scope and nature of this freedomin EU law, its key dimensions could be further clairified. Such work
should be differentiated from work on legislative definitions of academic freedom as well as from
attempts to define academic freedom for monitoring or other purposes.

The constitutional traditions commonto the EU Member States will have to inform the EU standard
based on Article 52(4) CFR of the Charter referring to those traditions. The four in-depth case
studies conducted in the de jure report might provide a point of reference for future research.The
analysis of the de jure protection of academic freedom across the EU Member States may be a
source of inspiration for identifying key challenges to academic freedom in national constitutional
law debates that should be addressed also in EU law. It might also inform debates about future
normative proposals, highlighting effective solutions to such challenges that have already emerged
in national jurisdictions.

Policy option 2: Strengthening existing European legal frameworks for promoting and
protecting academic freedom

Strengthened legal protection of academic freedomat European level canbe expected to support
academics, students, and academic organisationsin their internal and externalacademic activities,
while laying down the basic dimensions of academic freedom that EU Member State governments
and other governance bodies should uphold within the applicable legal frameworks. New proposals
on the promotion and protection of academic freedom could explore different strands of EU
competences (education, research, internal market).

In order to determine which further steps might be appropriate and effective, an evaluation of all
follow-up actions undertakenin response to the EP resolution of 17 January 2024 on the promotion
of the freedom of scientific researchin the EU would be be essential. Furthermore, all initiatives at
the EU level must be appropriately coordinated. Inaddition, appropriate attention could be givento
the potential avenues to promote and protect (aspects of) academic freedom under the already
existing legal framework. Any legislative attemptsat an EU definition of academic freedom should
remain sensitive to the evolving nature and context-dependency of academic freedom challenges.

Policy option 3: Enhancing the awareness of definitions and interpretations of academic
freedom

For making valid cross-country comparisons of the state of play of academic freedom in the EU
Member States it is important to identify common interpretations across the EU of its key
dimensions and the conditions under which it is to be exercised as optimally as possible. The case
studies of the de jure report show the variance of academic freedom definitions at national
constitutional level, while the de facto report shows varieties among EU Member States in recent
academic freedom trends. However, further work needs to be conducted in this regard. Such work
can highlight issues that canbeinterpreted as a challenge to academic freedom and with respect to
which EU-level action could be considered. Additionally, it is essential that the EP Monitor
contributes to raising awareness at European universities, colleges, and research institutes among
individual staff members and students of the importance of academic freedom for their professional
activities, including the practicalimplications.

Policy option 4: Developing of the EP Academic Freedom Monitor

The current format of the EP Academic Freedom Monitor needs further development and expansion
in its role as a European Parliament tool for ambitions to come to fruition. At the current stage, the
EP Monitor cannot cover all relevant themes and aspects due to the limitations of existing dataand
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the specific definitions and methodology employed in the present studies. Specific aspects that
have been identified in the current studies that need more attention include:

e Academic freedomfor students, interms of freedomto study and students'role in research
and institutional governance and its relationship with other fundamentalrights, such as the
right to education. Such an expansion implies that the EP Monitor would more adequately
cover the overall relation of academic freedom to teaching and student learning. It would
also reflect the growing importance for higher education of the Erasmus+ programme, and
the strategy of the European Commission with respectto the future of higher educationin
Europe.

e The academic freedom of doctoral students, early career researchers, and non-tenured
academic staffas well as researchersfrom underrepresented groups, who have a precarious
position in the academic system. They might be more vulnerable to infringements of
academic freedom, especially if they are threatened with career restrictions. Valid data that
is focused specifically onthis group is hardly available at the current time.

e Data concerning self-censorship and victimization effects, which at this stage are
insufficiently covered in existingacademic freedom monitoringand measurement activities.

e The introduction of transparent and effectiveguidelines and regulations for the intensifying
involvement of the private sector in the governance, organization and funding of academic
activities.

e Possibleinfringements on academic freedom due to EU and national policies and regulations
with respect to security risks and the international security situation, and related restrictions
on public funding of research, academic publishing of research results, and international
academic collaborationand exchange.

e The understanding(s) of positive obligations inherent in academic freedom protection,
which seem to vary significantly across the EU and at this stage remain relatively under-
discussed.

Policy option 5: Better integration of academic freedom into EU higher education, research,
developmentandinnovation

The EU has established, through a range of initiatives, a key roleinresearchand education, academic
exchange and other academic activities in Europe. These initiatives are complementary to the
backbone of national and regional higher education and research policies and programmes. Given
their impactitis highly appropriate that the Horizon Europe Regulation states that 'the Programme
should promote the respect of academic freedominall countries benefiting fromits funds'(Recital
72), while under the Erasmus+ programme 'it should be ensured that academicfreedom s respected
by the countries receiving funds' (Recital 64). However, although these recitals might support the
interpretation of the regulations, there is no authoritative guidance as to how to understand themin
the context of the programmes. It can be recommended to embed academic freedom more strongly
in the enactingterms of the legal instruments in question, but their implementationwould crucially
depend on policy option 1 (see above) seeking a sharpened understanding of what the Article 13
CFR standard entails.

The requirements for institutional policies, procedures and support structures to safeguard
academic freedom could be strengthened as a condition for obtaining EU research and/or education
funding. However, any such conditions need to remain sensitive to the diversity of national
frameworks.
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Policy option 6: Conducting meta-analysis of academic freedomdata

Meta-analysis of academic freedom data in Europe could be stimulated by creating an Academic
Freedom Clearinghouse. Furthermore, the EU Fundamental Rights Agency could initate work on the
state of academic freedom, withinthe Agency's current mandate.

Policy option 7: Enhancingthe knowledge basis and deepening understanding

Understanding of different dimensions of academic freedom and its protection can be strengthened,
for example, through pan-European surveys of academics, leaders, and authorities, further studies
on the relationship between legal protections and practice, and dedicated EU-funded research
projects under Horizon Europe or FP10.
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3. Overview of constitutional provisions on academic
freedom protectionin EU countries

KEY FINDINGS

e National constitutions of EU Member States rarely use the concept of '‘academic freedom' as an
object of protection explicitly. At the same time, many other constitutional provisions can be
perceived to be functionally equivalent to academic freedom protection. Most constitutions
protect, for example, 'freedom of scientific research’ or ‘freedom of science' (e.g. Germany,
Poland, Portugal, Greece), typically understood as broader and applicable to everyone engaged
in scientific activities, often including teaching.

e Several Member Statesdo not have explicit provisions on scientific oracademic freedom in their
constitutional law (e.g. Belgium, Ireland, the Netherlands). However, academic freedom or
elements thereof might be protected under other provisions, in particular on freedom of
expression and/or right to education. This has been recognized authoritatively by the
constitutional courts in some of these countries (e.g. Belgium).

e While constitutions are not replaced or amended frequently, one can observe that new
constitutional developments relevant foracademic freedom protectionalready have taken place
or are currently discussed in some Member States. Forexample, in July 2023, a new constitution
entered into force in Luxembourg. It includes also provisions on freedom of education and
freedom of scientific research, relevantin the context of academic freedomprotection. In Sweden,
several academic unions and associations have been advocating for a more explicit inclusion of
academic freedomin the Swedish constitutionalacts to complement freedom of research.

e  While an overviewof constitutional provisions can constitute a starting point of the discussionon
the constitutional traditions common to the EU Member States, a comprehensive understanding
of the scope of academic freedom protectionin each Member State requires in-depth legal
expertiseon agiven legalsystem. It must take account of the interplay of different constitutional
provisions, the existing court jurisprudence, and other authoritative sources. All constitutional
provisions should therefore always be interpretedin their broader legal context. Examples of such
analyses can be found in chapter 4 of this report.

3.1. Methodology

This part of the study provides an overview of the constitutional provisions on academic freedom
protection in all EU Member States. The scope of the overview is determined in reference to the
'onion model' conceptualised in previous EP publications.® This means that the overview includes
provisions that directly touch upon the core or supporting elements of academic freedom as
discussed therein.® The core elements of academic freedominclude freedom of teaching, freedom
of research, freedom to study, (academic) free expression, and self-governance. Supporting
elements of academic freedom are taken to encompass employment security and institutional
autonomy.” However, it needs to be emphasised that this theoretical model does not need to
correspond tothe legal concept(s) of academic freedom or its equivalents — be it in national, EU, or
international laws. Different laws have their own terminology and conceptual frameworks, and these
provide reference points for legally bindingrights and obligations. In this part of the study, the 'onion

Gergely Kovéts and Zoltan Rénay, 'How Academic Freedom Is Monitored - Overview of Methods and Procedures'
(European Parliament (STOA) 2023) 12
<https://www.europarl.europa.eu/RegData/etudes/STUD/2023/740228/EPRS_STU(2023)740228_EN.pdf>
accessed 28 March 2023.

6 ibid.

For a more detailed description of these elements see ibid 11-15.
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model'is treated only as a starting point of the analysis and indicatesits scope. It should be therefore
understood purely functionally rather than normatively. Policy recommendations presented in this
report, insofar they pertain to legal measures, will necessarily take the EU legal framework as the
main and only point of reference (see also Section 3.2.3 below).

This study acknowledges the first analysis of 'academic freedom and its protection in the law of
European states' conducted by Klaus Beiter, Terence Karran and Kwadwo Appiagyei-Atua.® That
publication ranks the constitutions and other legal provisions of EU Member States based on the
extent to which they implement the criteria of the 1997 UNESCO Recommendation concerningthe
Status of Higher-Education Teaching Personnel. It was previously summarised and critically
discussed inthe STOA publication on 'How Academic Freedom Is Monitored - Overview of Methods
and Procedures' by Gergely Kovats and Zoltan Rénay.’ The current study, however, should not be
seen as an updated version of the previous study by Klaus Beiter, Terence Karran and Kwadwo
Appiagyei-Atua. It not only takes a different point of reference - as both the Member Statesand the
EU operate withits own normative standards - but also does not aim at rankingthe Member States.
It rather presents the texts and highlights the diversity of the provisions, concepts, and ways of
framingacademic freedomin the constitutions of the Member States.

The overview builds on and synthesizes the already existing data on constitutional provisions
protecting academic freedom collected in The Global Mapping of Regulatory Frameworks on
Academic Freedom,* inthe Constitute database,™ and in other English-language secondary sources
(in particular scholarly literature and/or information gathered by international organisations or
academic associations).”? This includes relevant data discussed in the previous STOA publications
on academic freedom.” The available data sources rely on various conceptualisations of 'academic

aus D Beiter, Terence Karran and Kwadwo Appiagyei-Atua, 'Academic Freedom and Its Protection in the Law of
European States' (2016) 3 European Journal of Comparative Law and Governance 254.

Kovéts and Rénay, 'How Academic Freedom Is Monitored - Overview of Methods and Procedures' (n 5).

Milica Popovié¢, Sophie Bisping and Dmitry Dubrovsky, 'Global Mapping of Regulatory Frameworks on Academic
Freedom' (CEU) <https://elkana.ceu.edu/global-mapping-regulatory-frameworks> accessed 28 September 2024;
for a discussion of the mapping see Dmitry Dubrovsky, ‘Academic Freedom in the European Higher Education Area —
Preliminary Observations' in Milica Popovi¢, Dmitry Dubrovsky and Maryna Lakhno (eds), Academic Freedom in a
Post-Pandemic World (OSUN Global Observatory on Academic Freedom 2023) 19
<https://elkana.ceu.edu/sites/elkana.ceu.edu/files/attachment/basicpage/391/goafacademicfreedominapostpand
emicworld2023final0822.pdf> accessed 5 August 2024..

As already observed in Janika Spannagel, 'Introducing Academic Freedom in Constitutions: A New Global Dataset,
1789-2022' (2024) 23 European Political Science 421 <https://doi.org/10.1057/s41304-023-00446-5> accessed 28
September 2024, the coding in Comparative Constitutions Project — on which the Constitute database builds on - is
not always consistent. It reflects an understanding of academic freedom that is at times quite broad, and at times
quite narrow (eg including provisions on freedom of education without specific references to higher education or
excluding provisions on university autonomy or scientific freedom). To provide for the fullest possible picture, this
study surveys therefore two types of tags: 'right to academic freedom' and a 'reference to science'. The first tag is
described as 'allow[ing] scholars to pursue their research agenda without undue interference from the state. This is
usually understood to also include freedom to teach and publish'. The second tag 'may include prioritization of
investment in scientific research, or mandate state support for science and innovation'. Provisions identified via the
latter are not always relevant for academic freedom, with only provisions pertaining to the scope of academic freedom
and/or positive obligations of the state in the scientific activities retained in the overview. The selection made in this
regard will be made explicit in respective sections..

These include eg the University Autonomy Scorecard of the European University Association, the state-mandated
inputs submitted to the 'Call for contributions: academic freedom and freedom of expression in educational
institutions' issued by the Special Rapporteur on the right to education in April 2024, the Advice Paper on 'Challenges
to Academic Freedom as a Fundamental Right' published by the League of European Research Universities (LERU) in
2023 (Jogchum Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (League of European
Research Universities 2023) LERU Advice Paper www.leru.org/publications/challenges-to-academic-freedom-as-a-
fundamental-right) and previous publications of the European Parliament. The scholarly literature surveyed includes
various English-language publications focusing either on all or selected EU Member States.

Peter Maassen and others, 'State of Play of Academic Freedom in the EU Member States: Overview of de Facto Trends
and Developments' (Panel for the Future of Science and Technology (STOA), European Parliament 2023)
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freedom', some of which depart from the 'onion model' discussed above, but are included in
reference to the model as much as possible. This data is then cross-checked and verified by the
authors of this study in reference to constitutional legal texts currently in force in each respective
Member State to account for any subsequent amendments, as identified in World Constitutions
lllustrated and/or Constitute databases.” Any differences between information provided by
different sources — sometimes resulting also from their different conceptualisations of 'academic
freedom'— are made explicit (where relevant) in the respective sections.

This overview does not aim at an exhaustive analysis of the meaning of academic freedomand the
scope of its protectionin constitutional laws of EU Member States. It should rather be consulted as
a starting point of suchanalysis. A comprehensive understanding of the scope of academic freedom
protection requires in any case legal expertise on a given legal system and an in-depth analysis,
taking account of the existing jurisprudence and the interplay of different constitutional provisions.
(The added value — and at the same time necessity — of this type of in-depth analysis s illustrated
by the case studies discussed in chapter 4 of this study.)Even where explicit provisions on academic
freedom (or a variation thereof) are lacking in a given Member State, its protection might still be
derived from other constitutional provisions and hence guaranteed constitutionally. Two types of
national constitutional provisions specifically deserve here a separate remark: freedom of expression
and the right to education. These rights, which are often taken to ground academic freedom in
international law (where explicit provisions are lacking),”® might also be relevant for academic
freedom protection in some of the Member States. It must be noted that all EU Member States
protect freedom of expression in their constitutional law.** However, provisions on freedom of
expression— asa more generalright perceived as different from academic freedom* —areincluded
in the overview only insofar they make a direct reference toacademicsand/or aredirectly listed as
relevantin other sources. The general constitutional provisions on the right to education are similarly
included only insofar they make an explicit reference to freedom of teaching/study/education
and/or are directly listed as relevant in secondary sources. This allows to limit the scope of the
study and preserve its focus. However, the lack of such provisions in the overview of a given EU
Member State does in no way suggest that they have not been or cannot be used to protect
(elements of) academic freedom therein. Further, the constitutional provisions on academic
freedom might not explicitly discuss its legitimate limitations, which may result from separate
limitation clauses in constitutions and/or be elaborated on in the jurisprudence of constitutional
courts. Because of that, all provisions should always be interpreted in their broader legal context.
The overview references both original constitutional texts and their official English-language
versions, as provided in official law reports or on the websites of state authorities.’ Where an official

www.europarl.europa.eu/stoa/en/document/EPRS_STU(2023)740231> accessed 5 April 2023; Peter Maassen and
others, 'EP Academic Freedom Monitor 2023' (Panel for the Future of Science and Technology (STOA), European
Parliament 2024)
<https://www.europarl.europa.eu/RegData/etudes/STUD/2024/757798/EPRS_STU(2024)757798_EN.pdf>.
14 'World Constitutions Illustrated' (HeinOnline) <https://home.heinonline.org/content/world-constitutions-
illustrated/> accessed 28 September 2024.
See the discussion below in Section 3.2.
See, e.g. Beiter, Karran and Appiagyei-Atua (n 8) 297-298. According to the authors, assigning scores to the various
provisions, there are 4 countries that provide for an insufficient protection of free speechin this context: Greece (1
out of 2 points in this category), Hungary (0 points), Romania (1 point), and Ireland (1 point).
Kovéts and Rénay, 'How Academic Freedom Is Monitored - Overview of Methods and Procedures' (n 5)17-18.
Beiter, Karran and Appiagyei-Atua, 'Academic Freedom and Its Protection in the Law of European States' (n 8) 284
similarly do not take such provisions into account and observe that '[f]ull-fledged provisions on the right to education
are found in only some European constitutions'.
As law is a field heavily reliant on language, the use of English-language sources is always marked by limitations.
Concepts in one language cannot generally be fully represented in another language and translations pose an
interpretative challenge. However, as a common (meta-)language is necessary for any comparative work, this study
collects the relevant information identified in reference to such selected meta-concepts and provides a starting point
for further work that can engage with such similarities and differences in more detail.
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English-language version of a given constitutional text is not available, be itingeneral or in reference
to most recentamendments of the constitution (e.g. in Austria or Luxembourg), the analysis relies
on translations available via the Constitute website, the authors' own analysis and translation (where
the necessary language skills are available), and/or curtesy of other legal experts. The source of
translationis indicated for eachrespective passage.

3.2. International and regional legal sources applicable in national
law of the EU Member States

There are multiple supranational legal frameworks applicable in the national laws of the EU Member
State that protect (parts of) academic freedom. The relationship between international law and
national law is often complex and the exact status of international law across EU Member States
varies, with potential implications for citizens' ability to rely on it. International law, even if binding
on a given Member State, should therefore not be by default considered part of its constitutional
legal framework, but some EU Member State ascribe a constitutional or quasi-constitutional status
toits (all or selected) sources.EU law can be seen as havinga sui generis status, for example, as it
enjoys primacy over national law, including constitutional law.? Notwithstanding the exact status of
agiven supranationallegal source, such law is oftenrelevant for the interpretation of domestic legal
provisions and should therefore be considered also when discussing the protection of academic
freedomin national constitutional laws.

3.2.1. International law

No binding instrument of international law provides explicit protection of academic freedom.
However, academic freedom (or aspects thereof) can be construed as being encompassed by the
following provisions:?

- Article 15 of the International Covenant on Economic, Social and Cultural Rights (ICESCR)
(the right to science);

- Article 13 of the International Covenant on Civil and Political Rights (ICCPR) (right to
education);

- Article19ICCPR (freedom of expression).

It canbe noted thatall 27 EU Member States have ratified the ICCPR and the ICESCR of 1966 as well
as the Optional Protocol to the ICCPR of 1976. The Optional Protocol to the ICESCR of 2008 has
been ratified by Belgium, Finland, France, Germany, ltaly, Luxemburg, Portugal, Slovakia, and
Spain.? Both Optional Protocols set out (similar) systems by which individuals or groups can

20 Notwithstanding the legal obligations assumed by states internationally, the exact domestic status of international

law — including its applicability to individuals — is determined by each legal system independently. For example,
Austria has granted to the ECHR the status of fully equivalent and directly applicable federal constitutional law.

See, eg Case 11-70 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fir Getreide und
Futtermittel [1970] ECLI:EU:C:1970:114. It must be noted, however, that the absolute conception of primacy in the
jurisprudence of the CJEU has not always been uncritically accepted by national courts. See, for example, the analysis
in Niels Petersen and Konstantin Chatziathanasiou, 'Primacy's Twilight? On the Legal Consequences of the Ruling of
the Federal Constitutional Court of 5 May 2020 for the Primacy of EU Law' (the European Parliament's Committee on

21

Citizens' Rights and Constitutional Affairs 2021)
<www.europarl.europa.eu/RegData/etudes/STUD/2021/692276/IPOL_STU(2021)692276_EN.pdf> accessed 28
September 2024.

22 Fora detailed analysis see Klaus D Beiter, Terence Karran and Kwadwo Appiagyei-Atua, 'Yearning to Belong: Finding

a "Home" for the Right to Academic Freedom in the U.N. Human Rights Covenants' (2016) 11 Intercultural Human
Rights Law Review 107.

25 The following Member States have signed the 2008 Protocol: Ireland, Cyprus Netherlands, Slovenia.
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complain to competent committees about alleged violations of their human rights covered by the
Covenants.

There are also various sources of international soft (non-binding) law that touch upon academic
freedom. The most authoritative source definingacademic freedom onthe international level is the
UNESCO Recommendation concerning the Status of Higher-Education Teaching Personnel (Doc 29
C/Res11(11 Nov 1997)). The Recommendation covers matters such as individual academic freedom,
institutional autonomy, academic self-governance and job security. The Recommendation influences
interpretation of the binding international law and might suport also national or European decision-
makersintheir interpretations of relevant legal provisions, as illustrated e.g. by the judgment of the
Court of Justice of the European Union inthe case Commission v Hungary (see Section 3.2.3 below),
the only CJEU pronouncement on academic freedom.?

3.2.2. The European Convention for the Protection of Human Rights and
Fundamental Freedoms (1950)

The European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
is also an international legal instrument, but of regional character. AllEU Member States are parties
to this Convention. The Convention does not contain any explicit provisions on academic freedom
protection, nor do any of the Protocols to the Convention. However, the European Court of Human
Rights — ajudicial body adjudicatingonindividual cases regarding states' compliance with the ECHR
— has derived such protection from Article 10 ECHR on freedom of expression.?

The ECHR has a special statusin EU law. This status derives explicitly from Article 52(3) of the EU
Charter of Fundamental Rights that provides: 'In so far as this Charter contains rights which
correspond to rights guaranteed by the Convention for the Protection of Human Rights and
Fundamental Freedoms, the meaningand scope of those rights shall be the same as those laid down
by the said Convention. This provision shall not prevent Union law providing more extensive
protection'. This is also illustrated by the judgment of the Court of Justice of the European Union in
the case Commission v Hungary (see below),* which references judgments of the European Court
of Human Rights but provides for a wider scope of protection (explicitly including the institutional
dimension of academic freedom, so far not yet recognized under the ECHR).

3.2.3. European Union Law

Academic freedominEU law is explicitly protected by Article 13 of the EU Charter of Fundamental
Rights (CFR), one of the foundational acts of the EU. The provision reads: 'The arts and scientific
researchshall be free of constraint. Academic freedom shall be respected'. The scope of application
of the EU Charter is limited in line with Article 51(1) CFR. The Charteris addressed to EU institutions
and to the Member States only when they act within the scope of Union law. It cannot extend the
EU's competences. The EU has a shared competencein relation to research (Article4 TFEU), and a
supporting competence in relation to education (Article 6 TFEU), with harmonisation in the latter
field explicitly prohibited by Article 165(4) TFEU.%

The meaning and scope of Article 13 CFR has not been widely discussed in the literature. However,
Article 52 CFR provides some guidance regarding its interpretation. Next to the special place
assigned to the ECHR by Article 52(3) CFR, mentioned above, the Charter provides that
fundamentalrights, as they result from the constitutional traditions common to the Member States,

24 Commission v Hungary, (N 3).

See, for example, the brief overview in Kriszta Kovacs, 'Academic Freedom in Europe: Limitations and Judicial
Remedies' [2024] Global Constitutionalism 1 <https://doi.org/10.1017/52045381724000091> 6-13..

Commission v Hungary (N 3).

See the analaysis in Section 5 of this study.

25
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shall be interpreted in harmony with those traditions (Article 52(4) CFR). This methodological
feature of EU law is what makes the analysis conducted in this report relevant for EU legal action.
Further, the provision has been once before interpreted by the Court of Justice of the European
Union in the case Commission v Hungary,® the only CJEU judgment on academic freedom. The
CJEU stated thatacademic freedomin EU law encompasses both an individual and an institutional
dimension of academic freedom, as well as the corresponding duties of the Member States to
protect them.” The judgment nevertheless still leaves many questions about the scope of the
freedomand its limits open.

Article 13 CFR is the only legally binding provision on academic freedom in the EU. No secondary
legislation on the topic exists. However, both the Erasmus+ and the Horizon Europe Regulations
make a reference to academic freedom in their recitals (Recital 64 and 72 respectively). The
consequences of these recitals for the implementation of the regulations remain unclear but have
been recently investigated, in the context of the Horizon Europe, in a study commissioned by the
European Parliament.* The European Parliament has also called on the Commission to initiate a
legislative proposalon the promotion of the freedom of scientific researchinthe EU, presentingits
own recommendations as to the content of the proposal.*

There are also other non-binding initiatives on academic and/or scientific freedom driven by EU
institutions, e.g. the Bonn Declaration on Freedom of Scientific Researchadopted at the Ministerial
Conference on the European Research Area on 20 October 2020 in Bonn.

3.3. National constitutional provisions on academic freedom
protection

3.3.1. Austria

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies Article 81c of the
Federal Constitutional Law (on public universities and their autonomy) as relevant for academic
freedom protection, similarly tagged in the Constitute database as pertaining to 'the right to
academic freedom'.*? However, as observed in the literature, constitutional provisions in Austria are
not codified in one single document and — while the Federal Constitutional Law remains of primary
importance — provisions relevant for academic freedom can also be found elsewhere.* It is noted

28 Commission v Hungary (N 3).

For a comment on the case, see Vasiliki Kosta and Darinka Pigani, 'Where Trade and Academic Freedom Meet:
Commission v. Hungary (LEX CEU)' [2022] Common Market Law Review 813.

See the reference to the recital in the parliamentary question on the Turkish government's violations of academic
freedom and the answer given by the European Commission: David Lega, Christian Ehler and Michael Gahler,
'Parliamentary Question - E-000655/2022' <www.europarl.europa.eu/doceo/document/E-9-2022-
000655_EN.html>. See also the STOA Report by Brigida Blasi, 'Horizon Europe: Protecting Academic Freedom.
Strengthening and improving the implementation of Recital 72' (European Parliament (STOA) 2024).

'European Parliament Resolution of 17 January 2024 with Recommendations to the Commission on Promotion of the
Freedom of Scientific Research in the EU (2023/2184(INL))' www.europarl.europa.eu/doceo/document/TA-9-2024-
0022_EN.html>; see also VasilikiKosta and Olga Ceran, 'A Way Forward?: Protecting Academic and Scientific Freedom
in the EU' [2024] Verfassungsblog <https://verfassungsblog.de/a-way-forward/> for a brief comment on the
proposals.

The Global Mapping identifies also two additional provisions: Article 10(1)(12a) and 10(1)(13) (on the competences of
the Federation), and the Constitute database identifies Article 10(1)(13) as making a 'reference to science'. Article 10
will however not be included in the overview as it does not set out a substantive framework of academic freedom
protection, but rather assigns the competence to act in certain matters pertaining to universities or science.
Magdalena Péschl, 'Freedom of Research in Austria' in Ivo De Gennaro, Hannes Hofmeister and Ralf Lifter (eds),
Academic Freedom in the European Context: Legal, Philosophical and Institutional Perspectives (Springer
International Publishing 2022) 152 <https://doi.org/10.1007/978-3-030-86931-1_7> accessed 5 August 2024; see
also Enora Bennetot Pruvot, Thomas Estermann and Nino Popkhadze, 'University Autonomy in Europe IV: The
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that Article 17 of Basic Law of 21 December 1867 on the General Rights of Nationals in the Kingdoms
and Lander represented in the Council of the Realm is the primary source of academic freedom
protection. Further, as far as the constitutional guarantees are concerned, paragraph 6 of the Federal
Constitutional Act on sustainability, animal protection, comprehensive environmental protection, on
water and food security as well as research sets out also Austria's commitment to applied and basic
research.® A newly added Article 20(5) of the Federal Constitutional Law (on research conducted
as a public task) was also identified as potentially relevant and described to 'improve conditions for
academic freedomasit enables researchers guaranteed access to publicly funded studies'.*

Federal Constitutional Law ¢

Original-language version English-language version

Artikel 81c

(1) Die 6ffentlichen Universitaten sind
Stattenfreier wissenschaftlicher
Forschung, Lehre und ErschlieBung
derKinste. Sie handeln im Rahmen
der Gesetze autonomund kénnen
Satzungenerlassen. Die Mitglieder
universitarer Kollegialorgane sind
weisungsfrei.

(2) Bundesgesetzlichkann
vorgesehen werden, dass die
Tatigkeitan derUniversitatsowiedie
Mitwirkungin Organen der
Universitat und der
Studierendenvertretungvon
Personen, die nichtdie
Osterreichische Staatsbirgerschaft
besitzen, zuléssig ist.

Artikel 20

[...]

(5) Alle mit Aufgaben der Bundes-,
Landes-und Gemeindeverwaltung
betrautenOrgane habenStudien,
Gutachten und Umfragen, diesie in
Auftrag gegebenhaben, samtderen
Kostenin einer firjedermann
zuganglichen Art und Weise zu
veroffentlichen, solange und soweit

Article 81c

(1) The public universitiesare places of free scientificresearch,
tuition and revelationof the Arts. They act autonomously within
the framework of the laws and may render statutes. The
members of university bodies are notbound by instructions.

(2) Federal law may provide that the activity at the university as
well as the participation in bodies of the universityand the
representation of the students by personsnot having the
Austrian nationality is admissible.

Article 20%
[..]

(5) All bodies entrusted withfederal, state and municipal
administration tasks must publishstudies, reportsand surveys
which they have commissioned, together with their costs,ina
manner accessibleto everyone, unless and to the extentthat
their confidentiality is required under paragraph 3.

Scorecard 2023' (European University Association 2023) 85 <https://www.eua.eu/publications/reports/university-
autonomy-in-europe-iv-the-scorecard-2023.html>.

34

For an overview of the constitutional framework of the freedom of scientific research in Austria and a more in-depth

discussion on its understanding in the legal practice see Péschl (n 33).
35 Maassen and others, 'EP Academic Freedom Monitor 2023' (n 13) 130.

36 Official translation available at https://ris.bka.gv.at/Dokumente/Erv/ERV_1930_1/ERV_1930_1.html.

37 Own translation.
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deren Geheimhaltungnichtgemal
Abs. 3 gebotenist.

Basic Law of 21 December1867 on the General Rights of Nationalsin the Kingdoms and Lander
represented in the Council of the Realm*®

Artikel17

Die Wissenschaft undihre Lehreist
frei.

Unterrichts-und Erziehungsanstalten
zu grinden und an solchenUnterricht
zu ertheilen, ist jeder Staatsbirger
berechtigt, der seine Befdhigung
hiezu in gesetzlicher Weise
nachgewiesen hat.

Derhéausliche Unterricht unterliegt
keinersolchen Beschrankung.

FUrden Religionsunterrichtin den
Schulenistvon derbetreffenden

Kirche oderReligionsgesellschaft

Sorge zu tragen.

Dem Staate steht ricksichtlich des
gesammtenUnterrichts-und
Erziehungswesens das Recht der
oberstenLeitungund Aufsicht zu.

Artikel17a

Das kUnstlerische Schaffen, die
Vermittlung von Kunstsowiederen
Lehre sind frei.

Article 17
Knowledge3?and its teaching are free.

Every national whohas furnished in legally acceptable manner
proof of his qualification hastheright to found establishments
for instructionand education.

Instruction at homeis subject to nosuchrestriction.

The Church orreligious society concerned shall seeto religious
instruction in schoals.

The right to supreme direction and supervision overthewhole
instructional and educationalsystem lies withthe state.

Art.17a

Artistic creativity as well as the dissemination of art and its
teaching shall be free.

Federal Constitutional Act on sustainability, animal protection, comprehensive environmental
protection, on water and food security as well as research (Federal Law Gazette | No.111/2013,
as amended by Federal Law Gazette | No.82/2019)%

§e. §e.

Die Republik Osterreich (Bund, The Republic of Austria (federal government, federal provinces and
Landerund Gemeinden) bekennt = municipalities) acknowledges the importance of basic researchand
sich zurBedeutungder applied research.

Grundlagenforschung undder
angewandten Forschung.

58 Official translation available at https://ris.bka.gv.at/Dokumente/Erv/ERV_1867_142/ERV 1867 _142.html

39 While the official translation uses the term 'knowledge', it is worth pointing out that the original term 'die Wissenschaft’
also translates as 'science'. Compare, for example, the translation of the constitutional provisions in Germany.

40 Official translation available at https://www.ris.bka.gv.at/Dokumente/Erv/ERV_2013_1_111/ERV_2013 _1_111.html.
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3.3.2. Belgium

There are no explicit provisions on the protection of academic freedom or institutional autonomy in
the Constitution of Belgium. However, the Global Mapping of Regulatory Frameworks on Academic
Freedom identifies Article 19 (freedom of worship and expression), as well as Article 24 (freedom
and right to education) of the Belgian constitution as relevant for academic freedom protection.*
The Constitute database identifies only Article 24 as pertaining to 'the right to academic freedom’
and no provisions as makinga 'reference to science'.

While neither Article 19 nor Article 24 explicitly discuss academic freedom, they have beenidentified
asrelevantinreference toajudgmentissued by the Belgian Constitutional Court (Arrét n®167/2005
du 23 novembre 2005). In this judgment, the Court held that academic freedom constitutes an
aspect of freedom of expression (Art. 19) and freedom of education (Art. 24(1)).*

The Constitution of Belgium*

French-languageversion | Flemish-language version | German-language version | English-language version

Art. 19

La liberté des cultes, celle
de leurexercice public,
ainsique laliberté de
manifester ses opinions
entoute matiére, sont
garanties, saufla
repression desdélits
commis al'occasion de
'usage de ces libertés.

Art. 24

§1.L'enseignementest
libre; toute mesure
préventive est interdite;
la répressiondes délits
n'est régléequeparlaloi
ou le décret. La
communautéassurele
libre choix des parents. La

Art. 19

De vrijheid van eredienst,
de vrije openbare
vitoefening ervan,
alsmede de vrijheidom
op elk gebiedzijn mening
te viten, zijn
gewaarborgd, behou-
dens bestraffingvan de
misdrijven die ter
gelegenheidvan het
gebruikma-ken van die
vrijheden worden
gepleegd.

Art. 24

0 1. Het onderwijsis vrij;
elke preventieve
maatregelis verboden; de
bestraffing van de
misdrijven wordt alleen
doorde wet of het
decreet geregeld. De
gemeenschap waarborgt

41

Art. 19

Die FreiheitderKulte,
diejenigeihrer
offentlichen Ausibung
sowie die Freiheit, zu
allemseine Ansichten
kundzutun, werden
gewahrleistet, unbe-
schadet der Ahndung der
beider AusUbungdieser
Freiheiten begangenen
Delikte.

Art. 24

§1- Das
Unterrichtswesen ist frei;
jede praventive
MafBnahme ist verboten;
die Ahndung derDelikte
wird nurdurch Gesetz
oderDekret geregelt. Die
Gemeinschaft

Article 19

Freedom of worship, its
public practice and
freedomto demonstrate
one's opinionson all
matters are guaranteed,
but offences committed
when this freedomis used
may be

punished.

Article 24

§ 1. Educationiis free; any
preventive measure is
forbidden; the
punishment of offences is
regulated only by the law
or federate law.

Article 11 (non-discrimination in enjoyment of rights and freedoms, including those of ideological and philosophical

minorities) was also identified as relevant, but this provision will not be included in the overview as it is applicable to

all constitutional rights and freedoms and not specific to academic freedom protection.
Beiter, Karran and Appiagyei-Atua, 'Yearning to Belong: Finding a "Home" for the Right to Academic Freedom in the

42

U.N. Human Rights Covenants' (n 22) 115; Dubrovsky (n 10) 19; Monika Stachowiak-Kudta, 'Academic Freedom as a
Source of Rights' Violations: A European Perspective' (2021) 82 Higher Education 1031, 1033.

43

translation

available

The Belgian Constitution has three equally authentic language versions: French, Flemish, and German. Official

at

www.lachambre.be/kvvcr/showpage.cfm?section=/publications/constitution&language=fr&story=constitution.xml)
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communauté organise un
enseignement quiest
neutre. La neutralité
implique notamment le
respect des conceptions
philosophiques, idéolo-
giques ou religieusesdes
parents et des éléves. Les
écoles organisées parles
pouvoirs publics offrent,
jusqu'alafinde
l'obligation scolaire, le
choixentre
'enseignementd'unedes
religions re- connues et
celuide lamorale non
confessionnelle.

§ 2.Siune communautég,
en tant que pouvoir
organisateur, veut
déléguerdes
compétencesaunou
plusieurs organes
autonomes, ellenele
pourra que pardécret
adopté ala majorité des
deuxtiers des suffrages
exprimés.

§ 3.Chacunadroita
'enseignementdans le
respect des libertés et
droits fondamentaux.
L'accés al'enseignement
est gratuit jusqu'a la fin de
l'obligation scolaire. Tous
les élevessoumis a
l'obligation scolaire ont
droit, a charge de la
communauté, aune
éducationmorale ou
religieuse.

§ 4.Tous les éléves ou
étudiants, parents,
membres du personnel et
établissements
d'enseignement sont
égauxdevantlaloioule
décret. Laloiet le décret
prennenten compteles
différences objectives,
notammentles
caractéristiques propresa

de keuzevrijheid van de
ouders. De gemeenschap
richt neutraal onderwijs
in. De neutraliteit houdt
ondermeerin, de eerbied
voorde filosofische,
ideologische of
godsdienstige
opvattingen van de
ouders en de leerlingen.
De scholeningerichtdoor
openbare besturen
bieden, tot het eindevan
de leerplicht, de keuze
aan tussenonderrichtin
eendererkende
godsdien-sten ende
niet-confessionele
zedenleer.

§ 2.Zo een gemeenschap
als inrichtende macht
bevoegdheden wil
opdragen aan een of meer
autonomeorganen, kan
dit slechts bij decreet,
aangenomen meteen
meerderheid van twee
derdenvan de
vitgebrachte stemmen.

0 3.lederheeftrechtop
onderwijs, met
eerbiediging van de
fundamentelerechten en
vrijheden. De toegangtot
het onderwijsis kosteloos
tot het eindevan de
leerplicht. Alle leerlingen
die leerplichtig zijn,
hebben tenlastevan de
gemeenschap rechtop
een morele of religieuze
opvoeding.

§ 4. Alle leerlingen of
studenten, ouders,
personeelsledenen
onderwijsinstellingen zijn
gelijk voor de wet of het
decreet.De weten het
decreet houdenrekening
met objectieve
verschillen, waaronderde
eigen karakteristiekenvan

gewabhrleistet die
Wabhlfreiheit der Eltern.
Die Gemeinschaft
organisiert ein
Unterrichtswesen, das
neutralist. Die Neutralit&t
beinhaltet insbesondere
die Achtungder
philosophischen, ideo-
logischenoderreligiésen
AuffassungenderEltern
und Schiler. Dievon den
offentlichen Behorden
organisiertenSchulen
bieten bis zum Ende der
Schulpflichtdie Wahl
zwischen dem Unterricht
in einerderaner-kannten
Religionenund
demjenigenin
nichtkonfessioneller
Sittenlehre.

§2—-Wenneine
Gemeinschaftals
Organisationstrager
einemodermeh-reren
autonomen Organen
Befugnisse Ubertragen
will, kann dies nurdurch
ein mit
Zweidrittelmehrheitder
abgegebenenStimmen
angenommenes Dekret
erfolgen.

0 3 - Jederhat ein Recht
aufUnterricht unter
Bericksichtigung der
Grundfreiheiten und
Grundrechte. DerZugang
zum Unterrichtist
unentgelt-lich bis zum
Ende der Schulpflicht.
Alle schulpflichtigen
Schilerhabenzu Lasten
der Gemeinschaft ein
Recht aufeine moralische
oderreligidse Erziehung.

§ 4 — Alle Schuleroder
Studenten, Eltern,
Personalmitgliederund
Unter-richtsanstalten
sind vordem Gesetzoder

The community offers
free choice to parents.

The community organises
non-denominational
education. Thisimpliesin
particularthe respect of
the philosophical,
ideological orreligious
beliefs of parents and
pupils.

Schools run by the public
authorities offer, untilthe
end of compulsory
education, the choice
betweentheteaching of
one of the recognised
religions and non-
denominational ethics
teaching.

§ 2.1f a community, inits
capacity as an organising
authority, wishesto
delegate powers toone
or several autonomous
bodies, it can only do so
by federate law adopted
by a two-thirds majority
of the votescast.

§ 3. Everyone has the
right to education with
the respectof
fundamentalrightsand
freedoms. Accessto
educationis free until the
end of compulsory
education.

All pupils of school age
have the right to moral or
religious educationat the
community's expense.

§ 4. All pupils or students,
parents, teachingstaffor
institutionsare equal
before the law or federate
law. The law and federate
law take into account
objective differences, in
particularthe
characteristics of each
organising authority that
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chaque pouvoir
organisateur, qui justifient
un traitement approprié.

iedere inrichtende macht,
die een aangepaste
behandeling

dem Dekret gleich. Das
Gesetzund das Dekret
berUcksichtigen die

warrant appropriate
treatment.

verantwoorden.

§ 5. L'organisation, la
reconnaissance oule
subventionnementde
l'en-seignement parla
communautésontréglés
par la loiou le décret.

§ 5. Deinrichting,
erkenning of subsidiéring
van het onderwijsdoorde
gemeenschap wordt
geregeld doorde wet of
het decreet.

3.3.3. Bulgaria

objektivenUnterschiede,
insbesondere die jedem
Organisationstrager
eigenenMerkmale, die
eine angepasste Behand-
lung rechtfertigen.

§ 5. The organisation, the
recognition and the
subsidising of education
by the community are
regulated by the law or
federate law.

§ 5 - Die Organisation,
die Anerkennungoderdie
Bezuschussung des Un-
terrichtswesens durchdie
Gemeinschaftwird durch
GesetzoderDekretge-
regelt.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies Article 23 (free
development of science, education,and the arts), Article 53(4) (institutional autonomy), as well as
Article 54(2) (recognition of artistic, scientific and technological creativity) of the Constitution of
the Republic of Bulgaria as relevant for academic freedom protection. The Constitute database
identifies only Art. 53(4) as pertaining to academic freedom and Articles 23, 29(2) (prohibition of
scientific experimentation without written consent), and 54(2) as makinga 'reference to science'.

Constitution of the Republic of Bulgaria*

English-language version

Original-language version

Yn.23.

HaykaTa, 06pasoBaHMeTo M KynTypaTa ca
HaUMOHaNHM LeHHocTu. [Ibp>kaBaTta Cb3faBa
yCnoBus 3a CBO6OIHOTO MM PasBUTME U TH
nognoMara. T ce rpMXm 3a ornaseaHe Ha
HALMOHANHOTO UCTOPUYECKO U KYNTYPHO
HacnepncTeo.

Yn.29.

(1) Hukoit He MoXe aa 6bae nognaraH Ha MbYeHWe,
Ha XeCToKO, 6e340BeYHO UM YHUXKABALLO
OTHOLLEHME, KaKTO 1 Ha HAaCUICTBEHA acCUMMALMA.
(2) Hukolt He MoXe fla 6bae noanaraHHa

Me AMLMHCKM, Hay4YHU UK gpyrv onuti 6es
HEeroBoTo fOHPOBOHO MMCMEHO Cbrlacue.

Yn.53.

(1) Bcekn nMa npaBo Ha o6pasoBaHue.

(2) YunnuuHoTo 06y4yeHue 0o 16-rogmiuHa Bb3pact
€ 330 b/IXUTESHO.

(3) OcHOBHOTO M cpeaHOTO 0bpa3oBaHNeE B
[ObPXXaBHUTE M OBLLMHCKUTE yunnuLLa e 6e3nnaTHo.

44

Art. 23.

The State shall establish conditions conducive to
the free development of science, educationand the
arts,and shall assistthat development. It shall
organize the conservation of all national
monuments of history and culture.

Art. 29.

(1) No one shall be subjected to tortureorto cruel,
inhuman or degrading treatment, or to forcible
assimilation.

(2) No one shall be subjected to medical, scientific
or otherexperimentation without his voluntary
written consent.

Art. 53.

(1) Everyone shall have the rightto education.
(2) School attendance up to the age of 16 shall be
compulsory.

(3) Primary and secondary education in stateand
municipal schools shall be free. In circumstances

Official translation available at www.parliament.bg/en/const.

18


http://www.parliament.bg/en/const

Academic Freedom Monitor 2024

Mpwv onpeneneHnoT 3aKoHa YCNoBus
06pa3oBaHNETO BbB BUCLLMTE ObPXXaBHW YUUTULLA
e 6esnnatHo.

(4) Bucwunte yumnuiiace nonsear c akageMmyHa
aBTOHOMMUA.

(5) NpaxkmaHu 1 opraHu3aLMmn MoraT Ja Cb3fgasat
yUYnnuua npu ycnoBmsa 1 no pen, onpenenenm cbe
3aKkoH. ObyyeHMeTo BTAX TPS6Ba Aa CbOTBETCTBA Ha
AbP>XaBHUTE N3NCKBaHUA.

(6) ObpxaBaTta HacbpyaBa 0bpas3oBaHNETO, KAaTO
cb3fasa U GMHaAHCUPa yunnuila, nogrnomara
CMOCOBHM YYEeHULM 1 CTYOEHTU, Cb3[aBa YC0BUSA
3a npodecnoHanHo obyyeHne n npeksanndpuKaLms.
Ta ynpaxHsiBa KOHTPO/ BbpXYy BCUYKM BUOOBE U
cTeneHun yvymnuila.

Yn.54.

(1) Bceku MMa npaBo Aa ce Non3sa oT
HaLMOHaNHUTE M 06040 BE LLIKUTE KYNTYPHM
LLeHHOCTHU, KaKTO W [a pa3BMBa CBOSITa Ky/Typa B
CbOTBETCTBME C €THUYECKATa CU NMPUHAANEXHOCT,
KOETO ce Npu3HaBa 1 rapaHTMpPa OT 3aKOHa.

(2) CBobopata Ha Xy[0XeCTBEHOTO, Hay4YHOTO U
TEXHMYECKOTO TBOPYECTBO Ce MPM3HaBa U1
rapaHTUpa oT 3aKOHa.

(3) N306peTatenckmTe, aBTOPCKUTE U CPOAHUTE Ha
TAX NpPaBa Ce 3aKPUIIAT OT 3aKOHa.

3.3.4. Croatia

establishedby law, the higher educational
establishments shall provide education free of
charge.

(4) Higher educational establishments shall enjoy
academic autonomy.

(5) Citizens and organizations shall be free to found
schools in accordance with conditions and
procedures established by law. The education they
provide shall fit the requirements of the State.

(6) The State shall promote education by opening
and financing schools, by supporting capable
school and university students, and by providing
opportunitiesforoccupational trainingand
retraining. It shall exercise control overall kinds
and levels of schooling.

Art. 54.

(1) Everyone shall have the right to avail himself of
the national and universalhuman cultural values
and to develop his own culturein accordance with
his ethnic self-identification, which shallbe
recognized and guaranteed by the law.

(2) Artistic, scientificand technological creativity
shall be recognized and guaranteed by the law.
(3) The Stateshall protect all inventors'rights,
copyrights and related rights.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of the Republic of Croatia as relevant for academic freedom protection: Article 68
(freedom of scientific, cultural and artistic creativity). The Constitute database identifies only Article
67 as pertaining to 'the right to academic freedom' and Articles 23 (prohibition of scientific
experimentation without written consent) and 68 as making a 'reference to science'.

The Constitution of the Republic of Croatia®

Original-language version

Clanak 23.

Nitko ne smije biti podvrgnut bilo kakvu obliku
zlostavljanjaili, bez svoje privole, lije¢nickimili
znanstvenim pokusima.

Zabranjen je prisilniiobvezatnirad.

Clanak 66.

Uz uvjete propisane zakonom mogu se osnivati
privatne Skole i udilista.

English-language version

Article 23

No one may be subjected to any form ofill-
treatmentor, without his/her consent, to medical
or scientific experiments.

Forced and compulsory labour shall be forbidden.

Article 66

Subject to the conditions specified by law, the
establishmentof private schoolsand

45 Official translation available at www.usud.hr/en/the-constitution.
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Clanak67.
Jamdi se autonomija sveudilista.

Sveuciliste samostalno odluéuje o svomustrojstvui
djelovanju, u skladu sa zakonom.

Clanak 68.

Jamci se sloboda znanstvenoga, kulturnogi
umjetnickog stvaralastva.

Drzava potice i pomaze razvitak znanosti, kulture i
umjetnosti.

Drzava Stiti znanstvena, kulturna i umjetnicka dobra
kao duhovne narodne vrednote.

Jamdi se zastita moralnihi materijalnih prava koja
proistjecuizznanstvenoga, kulturnog, umjetnickog,
intelektualnogidrugog stvaralastva.

Drzava potice i pomaze skrb o tjelesnoj kulturi i
Sportu.

3.3.5. Cyprus

learning institutions shall be permitted.

Article 67

The autonomy of universities shall be guaranteed.

Universities shall independently decide ontheir
organisationand operation, in compliance with law.

Article 68

The freedom of scientific, cultural and artistic
creativity shall be guaranteed.

The state shall encourage and support the
development of science, cultureand thearts.

The state shall protect scientific, cultural and
artistic assetsas nationalspiritual values.

The protectionof moral and material rights deriving
from scientific, cultural, artistic,

intellectual and other creative efforts shall be
guaranteed.

The state shall encourage and support care for
physical cultureand sports.

There are no explicit provisions on the protection of academic freedom or institutional autonomy in
the Cypriot constitution.* However, the Global Mapping of Regulatory Frameworks on Academic
Freedom identifies one provision of the Constitution of the Republic of Cyprus as relevant for
academic freedom protection: Article 19 (freedom of expression). The Constitute database does not
identify any provisions as pertaining to 'the right to academic freedom' or making a 'reference to
science'.Based on expertinput, itis arguable that academicfreedom and institutional autonomy can
be derived froma combined reading of Article 19 and Article 20 of the Cypriot Constitution.

Constitution of the Republic of Cyprus?

Original-language version English-language version

APOPON 19

1. 'EkaoTtog €xel To Sikaiwpa eAeuBepiag tou Adyou
Kat NG Kab' olovONTIOTE TPOTIOV EKPPATEWG.

2.To dikaiwpa toutomeptAauPBavet Tnv eAeubBepiav
™G YVWUNG, TNS ANWEWS KAl HETAb O oEwg
TANPODOPLWV KAl LOEWV AVEU eTEUPRACEWS
oltacbnmote Snuoaciag apxngkat avegapTATWS
OUVOPWV.

46

47

Article 19

1. Every person has the rightto freedom of speech
and expressionin any form.

2.This right includes freedom tohold opinions and
receive and impart information and ideas without
interference by any public authority and regardless
of frontiers.

See also Pruvot, Estermann and Popkhadze, 'University Autonomy in Europe IV: The Scorecard 2023' (n 34) 111.

Official translation available at www.law.gov.cy/law/law.nsf/constitution-en/constitution-en?OpenDocument.
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3. H evaoknotg twv StkalwpATwy, TPl wv N ewtn
Kat Seutépa mapaypadog Tou apovtog apbpoy,
Suvatal va uttoPAn61 si¢ SLatunwoelg, dpoug,
TEEPLOPLOUOUG 1) TIOLVAG TIPOSLAYEYPAMEVOUG UTIO
TOU VOUOU KAl avayKaioug Hovov tpog To
ouudEpov NG acdaleiag g Anuokpatiag 1) g
ouUVTayHaTtikng Tagewg 1 tng Snuooiag aodpaisiag
N ¢ dnuooiag tafewg ) g Snuociaguyteiag
Twv dnuooiwv nbwv n pog poaotaciav g
UTIOMPEWE N TWV SLKALWHATWY AMWV N TTPog
TAPEUTOSLOLYV TNG ATIOKAAUPEWS TTANPOPOPLWV
ANPOELOWV EUTILOTEUTLKWG N TTPOG Statmenaoty Tou
KUPOUG KAl TNG apEPOANPLAg TNG SIKACTIKAG
efouoliag.

4. H katdoxeolg epnuepidwv n AWV evtuTiwy Sev
EMLTPETETAL AVEU EYYPAPOU adElag TOU YEVLKOU
gLoayyeEAEWE TN Anuokpatiag, NTgdeov va
emKUpwOn &1’ armopdosw appodiou Stkaotnpiou
evtog eBSounkovta Suo wpwv to Bpadltepoy, ev
TIEQLTTTWOEL € U1 ETILKUPWOEWS alpeTaL n
KATAOXEOLG.

5.0ub¢v ek Twv StalauPavousvwy £1¢ To Tapov
apBpov eumodilet v Anuokpatiav v' aratth tnv
€kboaolv abeiag M AsLtoupyiag ETLXELPNOEWY
PASLOGWVLKWV 1 KLVNUATOYPADIKWY 1
TNAE0PACEWG.

APOPON 20

1. 'EkaoTtog £xel To Sikalwa va ekratdeuntat kat
€KAOTOV ATOMOV 1) (& pupa €xeL TO Sikaiwpa va
TIAPEXT) EKTIALS EUGLV TNPOUMEVWV TWV
SLATUTIOEWY, OPWV KAL TEEPLOPLOUWY TWV

e BAANOMEVWV UTIO TOU OLKEIOU KOLVOTIKOU VOOU
TWV AVAYKALWV HOVOV TIPOG TO GUUDEPOV TNG
aodalelag TN AnUoKEATIAS N TNG CUVTAYUATIKAG
Tafews N tng dnuooiagaochaleiag N tng dSnuooiag
Tafews N TN Snuooiag uyLeiag n Twv Snuooiwv
nOwv N tou Babuou kat Tng MoLdTNTOG TG TtaLdeiag
1 TIPOG PO OTACLAV TWV SLKALWUATWY Kal
eAeUDEPLLIV TWV AAAWY, CUUTIEPLAAUBAVOUEVOU KAl
TOU SLKALWHATOG TWV YOVEWY, OTIwG Stacdaiilwolv
UTIEP TWV TEKVWYV AUTWV ekTtaiSeuoty ouvadouoav
TPOC TAS BPNOKEUTLKAG AUTWY TIETOLOTOELG.

[...]

4. Mepipvn TG EAANVLKAG KAl TNG TOUPKLKNG
KolvoTtikng ZuveAeU oews Ba KATAoTN TTPOOLT TIANV
TNG OTOLXELWSOUC KAL N TEEPALTEPW EKTIALOEUOLG ELG

3.The exercise of the rights provided in paragraphs
| and 2 of this Article may be subjectto such
formalities, conditions, restrictions or penalties as
are prescribed by law and are necessary onlyin the
interests of the security of the Republic orthe
constitutional orderorthe public safety orthe
public orderorthe public healthorthe public
morals or for the protection of the reputationor
rights of others or for preventing the disclosure of
information received in confidence or for
maintainingtheauthority and impartiality of the
judiciary.

4.Seizure of newspapers or other printed matteris
not allowed withoutthe written permission of the
Attorney-General of the Republic, which must be
confirmed by the decision of a competent court
within a period not exceeding seventy-two hours,
failing which the seizure shallbe lifted.

5.Nothingin this Article contained shall prevent
the Republic fromrequiring the licensing of sound
and vision broadcasting or cinemaenterprises.

Article 20

1. Every person has the rightto receive, and every
person orinstitutionhas the rightto give,
instruction or education subject to suchformalities,
conditionsorrestrictionsas are in accordance with
the relevantcommunal law and are necessary only
inthe interests of the security of the Republic or
the constitutional orderorthe publicsafety orthe
public orderorthe public healthorthe public
morals orthe standard and quality of educationor
for the protectionof the rights and liberties of
othersincludingtheright of the parents to secure
for their children such education as is in conformity
with theirreligious convictions.

[...]

4. Education, otherthan primary education, shall be
made available by the Greek and the Turkish
Communal Chambers, in deservingand appropriate
cases, on such terms and conditions as may be
determined by arelevant communal law.
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evoedelyueva kal afla umootnpi&wg mpdowna, £¢'
oug 6poug kal poUmobEaslg Ba opion o oLkelog
KOLVOTLKOG VOUOC.

3.3.6. Czechia

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies no provision of the
Constitution of the Czech Republic as relevant for academic freedom protection. The Constitute
database similarly does not identify any provisions as pertaining to 'the right to academic freedom'
or making a 'reference to science'. However, constitutional law in Czechia comprises more than one
constitutional act. As recognized in the Global Mapping of Regulatory Frameworks on Academic
Freedom, the Czech Charter of Fundamental Rights and Freedoms protects freedom of scientific
research (Article 15). The available English-language comparative literature on academic freedom
includes also some discussion of the relevant constitutionaljurisprudence.®

Charter of Fundamental Rights and Freedoms®

Original-language version English-language version

Clanek15 Article 15

(1) Svoboda mysleni, svédomia ndbozenského
vyznanije zaru¢ena. Kazdy ma pravo zménit své
naboZenstvineboviru anebo byt beznaboZenského
vyznani.

(1) Freedom of thought, conscience and religious

convictionis guaranteed. Everybody hastheright
to change his orherreligion orfaith, orto have no
religious conviction.

(2) Svoboda védeckého badani a umélecké tvorby

e zarucena (2) Freedom of scientific research and of the arts is

guaranteed.

(3) Nikdo nemUze byt nucen vykonavat vojenskou
sluzbu, pokud je to vrozporu s jeho svédomim
nebo s jeho ndboZenskym vyznanim. Podrobnosti
stanovi zakon.

(3) Nobody may be forced to perform military
service againsthis orherconscience orreligious
conviction. Detailed provisionsare set by law.

3.3.7. Denmark

Academic freedomis not explicitly included in Danish constitution.*® However, the Global Mapping
of Regulatory Frameworks on Academic Freedomidentifies one provision of the Constitutional Act
of Denmark as relevant for academic freedom protection: Article 77 (freedom of expression). * The
Constitute database does not identify any provisions as pertaining to 'the right to academic freedom'
or as makinga 'reference toscience'.

48 Stachowiak-Kudta (n 43).1035-1036, 1038-1039.
49
50

Translation available at www.psp.cz/en/docs/laws/listina.html.

See also Pruvot, Estermann and Popkhadze, 'University Autonomy in Europe IV: The Scorecard 2023' (n 34) 111.

This is confirmed by DM Denmark - Danish Association of Masters and PhDs, 'Input Received by the Special
Rapporteur on the Right to Education Following a Call for Contributions "Academic Freedom and Freedom of
Expression in Educational Institutions™ <https://www.ohchr.org/en/calls-for-input/2024/call-contributions-
academic-freedom-and-freedom-expression-educational>.

51
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The Constitutional Act of Denmark®?

Original-language version English-language version

$§77 S 77

Enhvererberettiget til pa tryk, i skrift og tale at Any person shall be at liberty to publishhis ideas in

offentliggare sine tanker, dog underansvar for print, in writing and in speech, subjectto hisbeing

domstolene. Censurog andre forebyggende held responsiblein a court of law. Censorship and

forholdsreglerkan ingensinde pany indfgres. other preventive measures shall never again be
introduced.

3.3.8. Estonia

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of the Republic of Estonia as relevant for academic freedom protection: Article 38
(freedom of science and art). The Constitute database similarly identifies this provision as pertaining
to 'the right to academic freedom'and makinga 'reference to science', with Article 18 (prohibition of
scientific experimentation against one's will) also being mentioned under the latter category.

In the Advice Paper published by the League of European Research Universities, Estonia is
mentioned as anexample of a constitutional frameworkadoptinga rights approachinits institutional
dimension.®* Accordingto the authors of the report, this approach'sees academic freedomasa right
with collective dimensions, belonging to institutions (universities, faculties, etc.) rather than to
individuals'.**

The Constitution of the Republic of Estonia®

Original-language version English-language version

g 18.
g 18.

Kedagi ei tohi piinata, julmalt voi vaarikust

alandavalt kohelda ega karistada. No one may be subjected to torture orto cruel or

degrading treatment or punishment.

Kedagi ei tohi tema vaba tahte vastaselt allutada

meditsiini- ega teaduskatsetele. No one may be subjected to medical or scientific

experiments against his or herfree will.

5 38. g 38.

el ST e B e e Science and art and theirteachings are free.

Universities and researchinstitutions are
autonomous within the limits prescribed by the
law.

Ulikoolid ja teadusasutused on seaduses
ettenahtud piiresautonoomsed.

52 Official translation available at www.thedanishparliament.dk/-/media/sites/ft/pdf/publikationer/engelske-
publikationer-pdf/the_constitutional_act_of_denmark_2018_uk_web.pdf.

LE Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).

5 ibid 9.

55 Official translation available at /www.riigiteataja.ee/en/eli/521052015001/consolide.

53
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3.3.9. Finland

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies two provisions of
the Constitution of Finland as relevant for academic freedom protection: Section 12 (freedom of
expression and right of access to information) and Section 16 (educational rights). The Constitute
database identifies only Section 16 as pertainingboth to 'the right to academic freedom'or making
a 'reference toscience'.

In the Advice Paper published by the League of European Research Universities, Finland is
mentioned as anexample of a constitutional frameworkadoptinga rights approachinits institutional
dimension.*® Accordingtothe authors of the report, this approach'sees academic freedomasa right
with collective dimensions, belonging to institutions (universities, faculties, etc.) rather than to

individuals'.®’

Constitution of Finland®®

Original-language version English-language version

129

Var och en haryttrandefrihet. Till yttrandefriheten
horratten att framfora, sprida och taemot
information, asikter och andra meddelanden utan
att ndgoniforvag hindrar detta. Narmare
bestdmmelser om yttrandefriheten utfardas genom
lag. Bestammelser om sadana begransningarifraga
om bildprogram som ar nédvandiga fératt skydda
barn kan utfardas genomlag.

Handlingar och upptagningar sominnehasav
myndigheterna ar offentliga, ominte offentligheten
av tvingande skal sarskilt har begransatsgenom
lag. Var och en harratt att tadel av offentliga
handlingar och upptagningar.

169

Alla har ratt till avgiftsfri grundlaggande utbildning.
Bestammelser om laropliktenutfardas genom lag.

Det allménna skall, enligt vad som ndrmare
bestdms genom lag, sékerstélla lika mojligheter for
var och en att oavsett medelléshet enligtsin
férmaga och sina sarskilda behov fa daven annan éan
grundlédggande utbildning samt utvecklasig sjalv.

Vetenskapens, konstensoch denhdégsta
utbildningens frihet &rtryggad.

56
57 ibid 9.

Section12

Everyone has the freedom of expression. Freedom
of expression entails the rightto express,
disseminate and receive information, opinions and
other communications without prior prevention by
anyone. More detailed provisions on the exercise of
the freedom of expression are laid down by an Act.
Provisions on restrictionsrelating to pictorial
programmes that are necessary for the protection
of children may be laid down by an Act.

Documentsand recordings in the possession of the
authorities are public, unless their publicationhas
for compelling reasons been specifically restricted
by an Act. Everyone has the rightofaccessto
public documentsand recordings.

Section 16

Everyone has the rightto basiceducation free of
charge. Provisionson the duty toreceive education
are laid down by an Act.

The public authorities shall, as provided in more
detail by an Act, guarantee foreveryone equal
opportunity toreceive other educational services in
accordance with theirability and special needs, as
well as the opportunity to develop themselves
without being prevented by economic hardship.

Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).

58 Official translation available at https://finlex.fi/en/laki/kaannokset/1999/en19990731.pdf.
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The freedom of science, thearts and higher
educationis guaranteed.

3.3.10. France

Neither the Constitution of France nor the French Declaration of the Rights of Man and of the Citizen
of 1789 explicitly protect academic freedom.* Accordingly, the Global Mapping of Regulatory
Frameworks on Academic Freedom identifies no provisions as relevant for academic freedom
protection, and the Constitute database also does not mention any as pertaining to 'the right to
academic freedom' or making a 'reference to science'. Despite of this, as observed in the Global
Mapping of Regulatory Frameworks on Academic Freedom, the independence of academics was
asserted by the French Constitutional Council (Decision No. 83-165 DC of 20 January 1984). The
literature discusses the judgment as creating'an unwritten constitutional principle', but on the other
hand also points to a reduction of the scope of this academic independence in the following
jurisprudence.®

3.3.11. Germany

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Basic Law for the Federal Republic of Germany as relevant for academic freedom protection:
Article 5(3) (freedom of expression, arts and sciences). The Constitute database also identifies
Article 5(3) as pertaining to 'the right to academic freedom' but mentions only Articles 74 and 91b
(dealing with the division of competences and joint tasks in the federation) as making a 'reference
to science'. Interestingly, Article 5(3) is not labelled as making a 'reference to science, despite
setting out what can be described as a scientific freedom (see the case study on Germany in chapter
4 of this study). The latter two are not included in the overview as they do not set out a substantive
framework of academic freedom protection, but rather assign the competence to actin certain
matters pertainingto universities or science.

In the Advice Paper published by the League of European Research Universities, Germany is
mentioned implicitly as an example of a constitutional framework adoptinga rights approachin its
individual dimension.® This means that the constitution formulates academic freedom 'either as an
abstractorasan individual right, often uniting and specifyinga number of expressive freedoms'.®2

This constitutional framework will be discussed in depthin chapter 4 of this study.

Basic Law for the Federal Republic of Germany®

Original-language version English-language version

Artikel 5 Article 5

(1) Jeder hat das Recht, seine Meinungin Wort, (1) Every person shall have therightfreely to
Schrift und Bild frei zu duBern und zu verbreiten express and disseminate hisopinionsin speech,
und sich aus allgemeinzugénglichen Quellen writing and picturesand to inform himself without

59 Seealso Pruvot, Estermann and Popkhadze, 'University Autonomy in Europe IV: The Scorecard 2023' (n 3) 112.

60 Qlivier Beaud, 'Academic Freedom in France: A Concept Neglected and Liberties Under Threat' in lvo De Gennaro,
Hannes Hofmeister and Ralf LUfter (eds), Academic Freedom in the European Context: Legal, Philosophical and
Institutional Perspectives (Springer International Publishing 2022) 219-220 <https://doi.org/10.1007/978-3-030-
86931-1_7> accessed 5 August 2024.

Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).

62 ibid 8.

63

61

Official translation available at www.gesetze-im-internet.de/englisch_gg/englisch_gg.html.
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ungehindertzu unterrichten. Die Pressefreiheit und = hindrance from generally accessible sources.
die Freiheit der Berichterstattung durch Rundfunk = Freedom of the pressand freedom of reporting by
und Filmwerden gewahrleistet. Eine Zensurfindet = means of broadcasts and films shall be guaran-

nicht statt. teed. There shall be no censorship.

(2) DieseRechte finden ihre Schrankenin den (2) Theserights shall find theirlimitsin the
Vorschriftenderallgemeinen Gesetze, den provisions of general laws, in provisions forthe
gesetzlichen Bestimmungenzum Schutze der protectionofyoung persons andin theright to
JugendundindemRechtderpersonlichen Ehre. personal honour.

(3) Kunst undWissenschaft, Forschungund Lehre  (3) Arts and sciences, research and teaching shall
sind frei. Die FreiheitderLehre entbindetnichtvon = be free. The freedom of teachingshall not release
derTreue zurVerfassung. any person fromallegiance to the Constitution.

3.3.12. Greece

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Greek Constitution as relevant for academic freedom protection: Article 16 (education, art,
science). The Constitute database identifies Article 16(1) as both pertaining to 'the right to academic
freedom'and making a 'reference toscience'.

In the Advice Paper published by the League of European Research Universities, Greece is
mentioned implicitly as an example of a constitutional framework adoptinga rights approachin its
individual dimension as well as a state obligations approach.® The former signifies that the
constitution formulates academic freedom 'as an individual right, often uniting and specifying a
number of expressive freedoms'.®* The latter means that academic freedomis formulated 'not (only)
in terms of a right of individuals or institutions, but (also) in terms of an obligation of the state. The
obligation is one of respecting, safeguardingand promoting that freedom'.®

The constitutional protection of academic freedomin Greece will be discussed in detail in chapter 4
of this study.

Constitution of Greece®

Original-language version English-language version

Apbpo16 Article 16

1. H Téxvn kAL n eTotnun, N €PEUvVaKat n
S16aokalia sival eAeUBepeg ) avamTuln kat n
TPOAYWYT TOUG ATOTEAEL UTTOXPEWON Tou KpdToug.
H akadnuaikn eheuBepia kat n eAeuBeplatng
S616aokaiiag Ssv amaAddooouv amod to Kabnkov g
UTIOKONG OTO XUvTayua.

Art and science, research and teaching shall be free
and theirdevelopmentand promotionshall be an
obligation of the State. Academic freedomand
freedom of teachingshall notexemptanyone from
his duty of allegiance to the Constitution.

64 Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12). Greece and Germany are not
mentioned directly as examples of such countries in the opening paragraph, butare discussed in the same section in
reference to the limitations of academic freedom.rielink and others, 'Challenges to Academic Freedom as a
Fundamental Right' (n 12).

65 ibid 8.

66 ibid 9.

87 Official translation available at www.hellenicparliament.gr/UserFiles/f3c70a23-7696-49db-9148-
f24dce6a27c8/THE%20CONSTITUTION%200F%20GREECE. pdf.
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2. H matdela amoteAsl Bactkn amooToAn Tou
Kpdtoug kat £xeL oKOTIO TNV NOLKA, TIVEU LATIKA,
ETIAYYEALATLKT Kal GUOLKR aywyn Twv EAAAvwy,
tnv avantu&n g eOVIKNG kat BPNOKeEUTIKAG
ouveidnongkat tn SLamAacn Toug og eEAeUBepoug
KAl UTEEUOUVOUC TTOALTEG.

3.Ta €tn uTtoXPEWTLKNG polmong Sev umopsi va
elvat Aydtepa amo evvea.

4.'0OMot ot ENAnveg €xouv Sikaiwpa dwpeav
rtatdeiag, og OAeg Ti¢ Pabuideg Tng, otakpatika
ekrtatdeutnpta. To Kpdtog evioXUel Toug
omoudaoTEG Tou Stakpivovtal, Kabwg kat autoug
TIOU £X0UV avAykn aro BonBetar etdikn
TpooTaoia, avAaAoya e TLG LKAVOTNTEG TOUG.

5. H avwtatn ekmaiSsuon mapexeTal AOKAELOTLKA
aro 16 PUUATA TIOU ATIOTEAOUV VOULKA TIPOCWTTA
Snuooiou dikaiou pe AN PN autodioiknon. Ta

16 pUpata autd tedoUV UTIO TNV EMOTITELC TOU
Kpdrtoug, €xouv dikaiwpa va evioxuovtat
OLKOVOLKQA aTtd auTo Kal AL ToupyouV ocUudwva UE
TOUG VOMOUC TTIoU adopoUV TOUG OpYavLoUoUs TOUG.
YUYXWVEUON 1) KATATUNON AVWTATWY

eKTTALS EUTLKWY LOPUUATWY UTtoPEL va yivel kat katd
TapEkkALoN amo kABe avtiBetn Siataln, otwg
vouog opilel.

E1&1kd¢6 vopogopilel 6oa adhopouv Toug
doLTNTLKOUG OUAAOYOUC KAl T OU UUETOXT) TWV
omoudaoTwy o' auTtoug.

6. Ol KABNYNTES TWV AVWTATWY EKTTALS EUTIKWV

16 pupdtwy sivat Snuoactot Asttoupyol. To uttoAoLTto
S516aKTLKO TIPOOWTILKO TOUG eTILTEAEL £TtioN G SNudoto
AELTOUPYNUA, UE TLG TIPOUTIODEOELS TTOU VOUOG
opilel. Ta OXETLKA PE TNV KATACTAOT OAWY AUTWV
Twv poownwy kaBopilovtat amod Toug
OPYAVLOMOUC TWV OLKEIWV LEPUUATWV.

Ol KABNYNTES TWV AVWTATWY EKTIALSEUTLKWY
tSpupdtwy Sev propouv va mauBouv poTou Anget
oUUPWVA PE TO VOUO 0 XPOVOC UTINPECLAG TOUG
TAPA HOVO HE TG OUCLAOTLKEG TIPOUTIONETELS TTOU
mpoPAenovtal ato dpBpo 88 mapdypadoc4 kat
votepa amnod anddaon oupBouliou tou anoteAeitat
Katd mAetoPmneia and avwTatoug SIKACTIKOUG
AetToupyoug, OTIwE VOUog opilet.

Nopog opilet To 0pLo TNGNALKIAG TwY Kabnyntwy
TWV AVWTATWY EKTIALS EUTLKWY LEPUUATWV: EWCOTOU
ek600¢l 0 VOUOC aUTOG oL KABNYNTEG TToU

Education constitutesa basic mission forthe State
and shallaimat the moral, intellectual, professional
and physical training of Greeks, the development
of national and religious consciousnessand at their
formation as free and responsible citizens.

The number of years of compulsory educationshall
be no less than nine.

All Greeks are entitled tofree education onall
levels at State educational institutions. The State
shall provide financial assistance to those who
distinguishthemselves, as well as to students in
need of assistance or special protection, in
accordance with their abilities.

Education at university level shallbe provided
exclusively by institutionswhichare fully self-
governed public law legal persons. These
institutionsshalloperate underthe supervisionof
the State and are entitled to financial assistance
from it; they shall operate onthe basis of
statutorily enacted by-laws. Mergingor splitting of
university level institutions may take place
notwithstanding any contrary provisions, as a law
shall provide.

A special law shall define all matters pertaining to
studentassociationsand the participation of
students therein.

Professors of university level institutions shallbe
public functionaries. The remainingteaching
personnellikewise performa public function, under
the conditions specified by law. The statutes of
respectiveinstitutions shall define matters relating
tothe status of all the above.

Professors of university level institutions shallnot
be dismissed priorto the lawful termination of their
termofservice, exceptinthe casesofthe
substantive conditions provided by article 88
paragraph 4 and following a decision by a council
constituted in its majority of highestjudicial
functionaries, as specified by law.

The retirementage of professors of university level
institutionsshallbe determined by law; until such
lawis issued, professors onactive service shall
retire ipso jure at theend of theacademic year at
which they have reached the age of sixty-seven.
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UTINPETOUV AMOXWPEOUY AUTOSLKALWG MOALG ANEeL To
aKkadnUAiKo £TOG UECA OTO OTIOLO OUUIMTANPWVOUV
70 €€NKkooTo RS 0O £TOC TNG NAKIAG TOUG.

7. H smayyeApatikn kat KaBe AN t61kn
ekmaidsuon mapexetal amo to KpAtog Kat e OXONEG
avwtepns Pabuidag yia xpoviko Staotnua oxt
HEYAAUTEPO aTO TPLA XPOVLA, OTIWG TPOoPAETETAL
e1&1kOTEPA ATIO TO VOO, TIou opileLkal Ta
EMAYYEAMATLKA SLKaALWUATA OoWwV arodoltouv amnd
TLG OXOAEG QUTEG.

8. Nopog opilel TLC TPOUTOBLELG KAl TOUG OPOUG
Xopnynong adsiag yta v idpuon kat Asttoupyia
ekmatdeutnpiwv ou Sev avikouv ato Kpdtog, ta
OXETLKA JUE TNV ETIOTITELA TIOU AOKELTAL TTAVW '
auTd, Kabwe KaL TNV UTINPECLAKA KATACTAOT) TOU
S18aKTLKOU TIPOoWILKOU TOUC.

H cUotaon avwtatwy oXoAwv amod LowTeg
anayopeveTal.

9. 0 aBANTLONOC TEAEL UTIO TNV TPooTACIA KAL TNV
avwtatn notrteia tou Kpdtoug.

To Kpdtog eriuxopnyst Kat eEAEYXEL TLG EVWOELG TWV
aBANTLKWY owHaTEl WY KABE elboug, OTIWG VOUOS
opilet. Nopog opilet emiong ™ 61dbson Twv
eVIoXUOEWV TIOU TIAPEXOVTAL KADE popd oTLg
ETLXOPTYOUUEVES EVWOELG OUUPUIVA IE TOV
TPOOPLOMO TOUG.

3.3.13. Hungary

Professionaland any other form of special
educationshall be provided by the State, through
schools ofahigherlevel and for a time period not
exceedingthreeyears, as specifically provided by
law which also definesthe professional rights of
the graduatesof suchschools.

The conditionsand termsforgranting alicense for
the establishmentand operationof schools not
owned by the State, the supervisionofsuch and
the professionalstatus of teaching personnel
therein shall be specified by law.

The establishment of university levelinstitutions by
private persons is prohibited.

Athleticsshall be underthe protectionandthe
ultimate supervision of the State.

The State shall make grants toand shall control all
types of athletic associations, as specified by law.
The use of grants in accordance withthe purpose
of the associations receiving them shall also be
specified by law.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Hungarian Constitution as relevant for academic freedom protection: Article X (scientific and
artistic freedom). The Constitute database similarly identifies this provision as both pertaining to
'the right to academic freedom'and makinga 'reference to science',adding Article lll (prohibition of
scientific experimentation without consent as well as eugenics and human cloning) to the latter
category.®®

In the Advice Paper published by the League of European Research Universities, Hungary is
mentioned as an example of a constitutional framework adoptinga rights approachinits individual
dimension.® This means that the constitution formulates academic freedom ‘as an individual right,
often uniting and specifyinga number of expressive freedoms'.”

68 The Constitute database identifies also Article XXVI (the use of the achievements of science in effective operation of
the state) as 'making a reference to science', but this provision does not set out the scope of academic freedom and
will therefore not be included in the overview.

% Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n12).n 55).

70 ibid 8.
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Due to a controversial constitutional revision that entered into force in 2012, some literature on
academic freedom makes a distinction between pre- and post-2012 provisions and constitutional
practice in Hungary.” The available English-language comparative literature on academic freedom

includes a discussion of the relevant constitutional jurisprudence prior to 2012.72

The Fundamental Law of Hungary™

Original-language version English-language version

1. cikk

(1) Senkit nem lehet kinzasnak, embertelen,
megalazé banasmddnak vagy bintetésnek alavetni,
valamint szolgasdagban tartani. Tilos az
emberkereskedelem.

(2) Tilos emberentajékoztatasonalapuld, 6nkéntes
hozzajarulasa nélkil orvosi vagy tudomanyos
kisérletet végezni.

(3) Tilos azemberi fajnemesitést célzé gyakorlat, az
emberitest éstestrészek haszonszerzésicélu
felhasznélasa, valamint azemberi egyedmasolas.

X. cikk

(1) Magyarorszag biztositja a tudomanyos kutatas
és mUvészeti alkotéas szabadsagat, tovabba — a
lehetd legmagasabb szintl tudas megszerzése
érdekében —atanulas, valamint térvényben
meghatarozott keretek kozotta tanitas
szabadsagat.

(2) Tudomanyos igazsag kérdésében azallamnem
jogosult donteni, tudomanyos kutatasok
értékelésére kizarélag a tudomany miveldi
jogosultak.

(3) Magyarorszag védi a Magyar Tudomanyos
Akadémia és a Magyar MUvészeti Akadémia
tudomanyos és mivészeti szabadsagat. A
felsGoktatasiintézmények a kutatas ésa tanitas

71

Article lll

(1) No one shall be subjectto torture, inhumanor
degrading treatment or punishment, or heldin
servitude. Trafficking in human beings shallbe
prohibited.

(2) It shall be prohibited to perform medical or
scientific experiment on human beings without
theirinformed and voluntary consent.

(3) Practices aimed at eugenicsand theuseofthe
human body orits parts for financial gain, as well as
human cloning, shall be prohibited.

Article X

(1) Hungary shall ensure the freedom of scientific
research and artistic creation, the freedom of
learning forthe acquisition of the highest possible
level of knowledge and, withinthe framework laid
downinan Act, the freedom of teaching.

(2) The Stateshall have noright to decide on
questions of scientifictruth; only scientists shall
have the right to evaluate scientific research.

(3) Hungary shall protect the scientific and artistic
freedom of the Hungarian Academy of Sciences
and the Hungarian Academy of Arts. Higher
educationinstitutions shall be autonomousin tems
of the content and the methods of research and
teaching; their organization shall be regulated by an

72

73

Monika Stachowiak-Kudta and others, 'Academic Freedom as a Defensive Right' (2023) 15 Hague Journal on the Rule
of Law 161 <https://doi.org/10.1007 /s40803-022-00188-4> accessed 9 February 2023. See also the comparison of
both frameworks in Gergely Kovéts and Zoltan Rénay, 'Academic Freedom in Hungary' (OSUN Global Observatory on
Academic Freedom 2021) <https://unipub.lib.uni-
corvinus.hu/7220/1/KovatsG_GOAF_Academic_Freedom_in_Hungary_20220218_FINAL.pdf> accessed 19 July
2024; or Petra Lea Lancos, 'The State of Academic Freedom in Hungary: The Saga of the Central European University
and the Research Network of the Hungarian Academy of Sciences in Light of National and European Guarantees of
Academic Freedom' in Margrit Seckelmann and others (eds), Academic Freedom Under Pressure? (Springer
International Publishing 2021) 63—-65.

Lancos (n 71) 63—-65; Stachowiak-Kudta and others (n 71) 168, 172, 176, 178-179.

Official translation available at https://njt.hu/jogszabaly/en/2011-4301-02-00.
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tartalmat, médszereit illetéen 6nalldak, szervezeti  Act. The Government shall, withinthe framework of

rendjUket térvény szabdlyozza. Az allami the Acts, lay down the rules governing the
fels6oktatasiintézmények gazdalkodasi rendjét management of public institutes of higher
torvény keretei kozott a Kormany hatarozza meg, educationand shall supervise their management.

gazdalkodasukat a Kormany felUgyeli.

3.3.14. Ireland

The Constitution of Ireland does not include any explicit provisions on the protection of academic
freedom.” The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one
provision of the Irish Constitution as relevant for academic freedom protection: Article 40(6)(1)
(freedom of expression). The Constitute database does not identify any provisions as pertainingto
'the right to academic freedom'and makinga 'reference toscience'.

Constitution of Ireland”

Article 40

[...]

(6) 1°The State guarantees liberty forthe exercise of the followingrights, subjectto publicorderand
morality: —

i Theright of the citizens toexpress freely their convictionsand opinions.

The educationof public opinion being, however, a matter of such grave import to the common good, the
State shall endeavourto ensure that organs of public opinion, such as theradio, the press, the cinema,

while preservingtheir rightful liberty of expression, including criticism of Government policy, shallnot be
used to undermine public order or morality or the authority of the State.

The publication or utterance of seditious orindecent matteris an offence which shall be punishablein
accordance with law.

3.3.15. Italy

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Italian Constitution as relevant for academic freedom protection: Article 33 (freedom of arts,
sciencesand teaching). The Constitute database similarly identifies Article 33 as pertaining to 'the
right toacademic freedom'and mentions this provision together with Article 9 (promotion of culture
and research) as making a reference to science'. The available English-language comparative
literature includes some discussion of the relevant constitutionaljurisprudence.”

In the Advice Paper published by the League of European Research Universities, Italy is mentioned
as an example of a constitutional framework adopting a state obligations approach.”” This means
that academic freedomis formulated 'not (only) in terms of a right of individuals or institutions, but

74 See also Pruvot, Estermann and Popkhadze, 'University Autonomy in Europe IV: The Scorecard 2023' (n 33) 112; Kirsten

Roberts Lyer and Elizaveta Potapova, 'Academic Freedom in Ireland'in Katrin Kinzelbach (ed), Researching Academic
Freedom: Guidelines and Sample Case Studies (FAU University Press 2020).

75 The text of the Constitution is available at www.irishstatutebook.ie/eli/cons/en/html.

76 Stachowiak-Kudta (n 42) 1035-1036, 1041-1042; see also relevant chapters in Cristina Fraenkel-Haeberle and others
(eds), Academic Freedom Under Pressure? A Comparative Perspective (Springer 2021) <https://link-springer-
com.eui.idm.oclc.org/book/10.1007/978-3-030-77524-7>accessed 2 September 2022.

Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).

77
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(also) in terms of an obligation of the state. The obligation is one of respecting, safeguarding and

promoting that freedom'.”®

Constitution of the Italian Republic™

Original-language version English-language version

Articolo 9

La Repubblica promuove lo sviluppodella cultura e
la ricerca scientifica e tecnica.

Tutelail paesaggioe il patrimoniostorico e artistico
della Nazione.

Tutelal'ambiente, la biodiversita e gli ecosistemi,
anche nell'interesse delle future generazioni. La
legge dello Stato disciplinai modi e le forme di
tuteladeglianimali.

Articolo 33

L'arte e la scienza sonoliberee libero ne &
l'insegnamento.

La Repubblica detta le norme generali
sull'istruzione ed istituisce scuole statali per tutti gli
ordini e gradi.

Enti e privati hanno il diritto diistituire scuole ed
istituti di educazione, senza oneri perlo Stato.

La legge, nelfissarei diritti e gli obblighi delle
scuole non statali che chiedono la parita, deve
assicurare ad esse piena libertae ailoro alunniun
trattamento scolastico equipollente a quellodegli
alunnidiscuole statali.

E" prescritto un esame di Stato perl'ammissioneai
vari ordini e gradi di scuole o perlaconclusione di
essi e perl'abilitazioneall'esercizio professionale.

Le istituzioni dialta cultura, universita ed
accademie, hannoil diritto di darsi ordinamenti
autonomi nei limiti stabiliti dalle leggi dello Stato.

78 ibid 9.

Art. 9

The Republic shall promote the development of
culture and of scientificand technical research.

It shall safeguard the natural beautiesand the
historical and artistic heritage of the Nation.

It shall safeguard the environment, biodiversity and
ecosystems, alsoin theinterestof future
generations. State law shall regulate the methods
and means of safeguarding animals.

Art. 33

The arts and sciencesare free, as shall be their
teaching.

The Republic shall lay down general provisions for
educationand shall establish state schools forall
levels and grades.

Public and private bodies shall have the rightto
establishschoolsand educational institutionsat no
cost to the State.

The law, in establishing the rights and obligations
for non-state schools requestingequal status with
state schools, shallensure that they enjoy full
liberty and offer their pupilseducationd conditions
equivalentto those afforded to pupilsin state
schools.

A state examinationis prescribed foradmission to
and graduation from the variousschoollevelsand
grades and to qualify fora profession.

Institutions of higherlearning, universitiesand
academies, shallhave therightto adopt
autonomous by-laws within the limits set forth by
the laws of the State.

79 Official translation available at www.senato.it/sites/default/files/media-documents/Costituzione INGLESE.pdf.
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La Repubblicariconosce il valore educativo, sociale
e di promozione del benessere psicofisico

e et The Republic recognises the educational and social
dell'attivitasportivain tutte le sue forme.

value of sporting activity in all its forms and its role
in supporting physical and psychological well-
being.

3.3.16. Latvia

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of the Republic of Latvia as relevant for academic freedom protection: Article 113
(freedom of the arts and sciences). The Constitute database similarly identifies Article 113 as both
pertaining to 'the right to academic freedom' and making a 'reference to science'. Some
developments in the constitutional jurisprudence concerning academic freedom and institutional
autonomy in Latvia are discussed inthe EUA University Autonomy Country Profile for Latvia.®

In the Advice Paper published by the League of European Research Universities, Latviais mentioned
as an example of a constitutional framework adopting a state obligations approach.® This means
that academic freedomis formulated 'not (only) in terms of a right of individuals or institutions, but
(also) in terms of an obligation of the state. The obligation is one of respecting, safeguarding and
promoting that freedom'.

The Constitution of the Republic of Latvia®

Original-language version English-language version

Art. 113

Article 113

The State shall recognise the freedom of scientific
research, artistic and other creative activity, and
shall protect copyright and patent rights.

Valsts atzist zinatniskas, makslinieciskas un citadas
jaunrades brivibu, ka ari aizsarga autortiesibasun
patenttiesibas.

3.3.17. Lithuania

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies two provisions of
the Lithuanian constitution as relevant for academic freedom protection: Article 25 (freedom of
expression and information) and Article 42 (freedom of science, research, and teaching). The
Constitute database identifies Articles 25, 40 (institutional autonomy), and 42 as pertaining to 'the
right to academic freedom' and mentions Articles 21 (prohibition of scientific experimentation
without consent) and 42 as makinga 'reference to science'. Some developments in the constitutional
jurisprudence concerning institutional autonomy are mentioned in the EUA University Autonomy
Country Profile for Lithuania.®

80 Enora Bennetot Pruvot, Thomas Estermann and Nino Popkhadze, 'University Autonomy in Europe IV: Country Profiles

(I)" (European University Association 2023) 42-43 <www.eua.eu/publications/reports/university-autonomy-in-
europe-iv-the-scorecard-2023.html>.

Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).

82 ibid 9.

83

81

Official translation available at www.president.lv/en/constitution-republic-latvia.

Enora Bennetot Pruvot, Thomas Estermann and Nino Popkhadze, 'University Autonomy in Europe IV: Country Profiles
(1) (European University Association 2023) 51 <www.eua.eu/publications/reports/university-autonomy-in-europe-
iv-the-scorecard-2023.html>.
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The Constitution of the Republic of Lithuania®

Original-language version

21 straipsnis

Zmogaus asmuonelie¢iamas.
Zmogaus oruma gina jstatymas.

Draudziama Zmogy kankinti, Zaloti, Zeminti jo
oruma, Ziauriai su juo elgtis, taip pat nustatyti
tokias bausmes.

Su Zmogumi, be jo Zinios ir laisvo sutikimo, negali
bti atliekami moksliniai ar medicinos bandymai.

25 straipsnis

Zmogus turi teise turéti savojsitikinimusirjuos
laisvai reiksti.

Zmogui neturi biti kliudoma ieskoti, gauti ir skleisti
informacija beiidéjas.

Laisveé reiksti jsitikinimus, gauti ir skleisti
informacijg negali bUti ribojama kitaip, kaip tik
jstatymu, jei tai bUtina apsaugoti Zmogaus
sveikatai, garbei ir orumui, priva¢iam gyvenimui,
dorovei ar ginti konstitucineisantvarkai.

Laisve reikstijsitikinimus ir skleisti informacija
nesuderinama su nusikalstamais veiksmais —
tautinés, rasinés, religinés ar socialinés
neapykantos, prievartos bei diskriminacijos
kurstymu, Smeiztu ir dezinformacija.

Pilietis turi teise jstatymo nustatyta tvarka gauti
valstybés jstaigy turimga informacijq apie jj.

40 straipsnis

Valstybinésir savivaldybiy mokymo iraukléjimo
jstaigos yra pasaulietinés. Jose tévy pageidavimu
mokoma tikybos.

Jstatymo nustatyta tvarka gali bGti steigiamos
nevalstybinés mokymo beiaukléjimo jstaigos.

Aukstosioms mokykloms suteikiama autonomija.
Valstybé priziGri mokymo iraukléjimojstaigy veikla.

English-language version

Article 21

The human person shall be inviolable.
Human dignity shall be protected by law.

It shall be prohibited to torture orinjureahuman
being, degrade his dignity, subjecthimto cruel
treatment, orto establish such punishments.

No one may be subjected to scientific or medical
experimentationwithout his knowledge and free
consent.

Article 25

Everyone shall have the rightto have his own
convictionsand freely expressthem.

No one must be hindered from seeking, receiving,
or imparting information and ideas.

The freedom to express convictions, as well as to
receive and impart information, may not be limited
otherwisethanby law when thisis necessary to
protect human health, honour ordignity, private
life, or morals, or to defend the constitutional
order.

The freedom to express convictionsand to impart
information shallbe incompatible with criminal
actions—incitementto national, racial, religious, or
social hatred, incitement toviolenceorto
discrimination, as well as defamationand
disinformation.

Citizens shall have theright to receive, according
to the procedure established by law, any
information heldaboutthem by stateinstitutions.

Article 40

State and municipal establishments of teaching and
educationshall be secular. At the request of
parents, they shall provide religiousinstruction.

Non-state establishments of teachingand
educationmay be foundedaccordingto the
procedure established by law.

Schools of higher education shall be granted
autonomy.

The State shall supervise theactivities of
establishments of teaching and education.

85 Official translation available at https://Irkt.lt/en/about-the-court/legal-information/the-constitution/192.
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42 straipsnis

KultUra, mokslas ir tyrinéjimai bei déstymas yra
laisvi.

Valstybé remia kultUrg ir moksla, ripinasi Lietuvos
istorijos, meno irkity kultOros paminkly bei
vertybiy apsauga.

Dvasiniusir materialiniusautoriaus interesus,
susijusius su mokslo, technikos, kultdros irmeno
kdryba, saugo irginajstatymas.

3.3.18. Luxembourg

Article 42

Culture, scienceand research, and teaching shall
be free.

The State shall support culture and science, and
shall take care of the protection of Lithuanian
historical, artistic, and other cultural monuments,
as wellas other culturally valuable objects.

The law shall protectand defend the spiritual and
material interests of an authorthatare related to
scientific, technical, cultural, and artistic work.

In 2022, Luxembourgadopted a new constitution that entered into force in July 2023. Data available
in the existing academic freedom databases has not been updated to reflect the new legal
framework. It is, however, worth noting that the previous Constitution of the Grand Duchy of
Luxembourg did not include any explicit provisions on academic freedom. The new Constitution
includes two relevant provisions: Article 33 (freedom of education) and Article 43 (freedom of

research).

Constitution of the Grand Duchy of Luxembourg®

Luxembourgish- French-language German-language English-language
language version version version version

Art. 33
Art. 33

(1) Toute personnea

(1) AllPersoun huet droit & l'éducation.

d'Recht op Bildung.

(2) L'Etat organise
'enseignementet en
garantit l'acces.

La durée de
'enseignement
obligatoire est
déterminée parlaloi.

(2) De Staat
organiséiert den
Enseignementa
garantéiert den
Zougang derzou.
D'Dauervunder
Schoulflichtgétt vum
Gesetzfestgeluecht.
Den éffentlechen
Enseignementam

L'enseignement public
fondamental et
secondaire estgratuit.

86

Art. 33 Article 33

(1) JederMensch hat

(1) Everyone has the
das Recht auf Bildung.

right to education.

(2) Der Staat organisiert (2) The State organises
den Unterricht und educationand

garantiert den Zugang guarantees accesstoit.
dazu.Die Dauerder
Schulpflichtwird
gesetzlichfestgelegt.
Der 6ffentliche
Fundamental-und
Sekundarschulunterricht
ist kostenlos.

The duration of
compulsory education
will be regulated by law.

Public primary and
secondary educationis
free of charge.

See Pruvot, Estermann and Popkhadze, 'University Autonomy in Europe IV: The Scorecard 2023' (n 33) 113. In

reference to the old constitution, the Global Mapping of Regulatory Frameworks on Academic Freedom identified
Article 24 (freedom of expression) as relevant for academic freedom protection. The Constitute database identified
Article 23(4) (right to education) as pertaining to 'the right to academic freedom'and did not mention any provisions

as making 'references to science'.
87

The Constitution has three language versions (French, Luxembourgish and German). The texts are available at

https://legilux.public.lu/eli/etat/leg/constitution/1868/10/17 /n1/consolide /20230701/de. The English-language
version presented here is the author's own translation based on the German-language text.
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Fondamental an am
Secondaire assgratis.

(3) D'Fréiheet vum
Enseignement gétt
ausgeUUbt am Respekt
vun de Waertervun
engerdemokratescher
Gesellschaft, déiopde
Grondrechteran den
éffentleche Fraiheeten
opgebaut ass.

D'staatlech
Interventioun am
privaten Enseignement
géttvum Gesetz
gereegelt.

(4) All Persoun assfréi,
zu Létzebuerg oderam
Ausland ze studéieren
an ze wielen, wéieng
Universitéite si besicht.
D'Konditiounevun der
Unerkennungvunden
Diplomergivum Gesetz
bestémmt.

Art. 43

DerStaat fordert die
Freiheit der
wissenschaftlichen
Forschung, die im
Einklang mit den
Werten einer
demokratischen
Gesellschaftstehtund
auf Grundrechten und
offentlichen Freiheiten
beruht.

3.3.19. Malta

(3) Laliberté de
enseignements'exerce
dans le respect des
valeurs d'une société
démocratique fondée
surles droits
fondamentaux et les
libertés publiques.

L'interventionde |'Etat
dans l'enseignement
privé est déterminée
par la loi.

(4) Toute personne est
libre de faire ses études
au Luxembourgou a
['étranger, de
fréquenterles
universitésde son
choix. Les conditionsde
la reconnaissancedes
diplémes sont
déterminéesparlaloi.

Art. 43

L'Etat promeut laliberté
de la recherche
scientifique réalisée
dans le respect des
valeurs d'une société
démocratique fondée
surles droits
fondamentauxet les
libertés publiques.

(3) Die Freiheitder
Bildung wirdim
Einklang mit den
Werten einer
demokratischen
GesellschaftausgeUbt,
die aufden Grund-und
Freiheitsrechtenberuht.
Der Eingriff des Staates
in das private
Bildungswesenwird per
Gesetzgeregelt.

(4) Jedem stehtes frei,
seine Studienin
Luxemburg oderim
Ausland zu absolvieren
und Universitaten seiner
Wahlzu besuchen. Die
Bedingungen firdie
Anerkennungvon
Diplomen werden per
Gesetzfestgelegt.

Art. 43

DerStaat fordert die
Freiheit der
wissenschaftlichen
Forschung, die im
Einklang mit den
Werten einer
demokratischen
Gesellschaftstehtund
auf Grundrechten und
offentlichen Freiheiten
beruht.

(3) Freedom of
educationshall be
exercisedin linewith
values of ademocratic
society whichis based
on fundamental rights
and freedoms.

The interventionofthe
State in private
educationwill be
regulated by law.

(4) Everyoneis free to
complete theirstudies
in Luxembourg or
abroadandto attend
universities of their
choice. The conditions
for the recognition of
diplomas will be
determined by law.

Article 43

The State supports the
freedom of scientific
research, which shall be
consistent withthe
values of ademocratic
societyand basedon
fundamentalrightsand
public freedoms.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of Malta as relevant for academic freedom protection: Article 41 (freedom of
expression). The Constitute database does not identify any provisions as pertaining to 'the right to
academic freedom' but mentions Article 8 (promotion of culture and research) as making a
'referenceto science'.

In the Advice Paper published by the League of European Research Universities, Article 8 of the
Maltese Constitution is mentioned as an example of a constitutional framework adopting a state

35



STOA | Panel forthe Future of Scienceand Technology

obligations approach.® This means that academic freedom is formulated 'not (only) in terms of a
right of individuals or institutions, but (also) in terms of an obligation of the state. The obligation is
one of respecting, safeguardingand promoting that freedom'.#

Constitution of Malta®

Maltese-language version English-language version

Art. 8

L-Istat ghandu jgib 'il guddiem l-izvilupp tal-kultura
u tat-tfittix xjentifiku u tekniku.

Art. 41

(1) Hlief bil-kunsens tieghu stess jew bhala
dixxiplina tal-genituri, hadd ma ghandu jigi mfixkel
fit-tgawdija tal-liberta tieghuta' espressjoni,
maghduda liberta li jkollu fehmiet minghajr
indhil,liberta li jircievi idejiet u taghrif minghajr
indhil, liberta lijikkomunika idejiet u taghrif
minghajrindhil (kemm jekk il-komunikazzjoni tkun
lill-pubbliku in generali jew lil xi persuna jewklassi
ta' persuni) u liberta minnindhildwaril-
korrispondenzatieghu.

(2) Ebdathagali hemm fijew maghmula skont!-
awtorita ta'xiligi ma ghandha titgiesli tkun
inkonsistenti ma'jew bi ksur tas-subartikolu (1) ta'
dan l-artikolu safejn dikiil-ligi
taghmelprovvediment —

(a) li jkun mehtieg ragonevolment —

(i) fl-interess tad-difiza, sigurta pubblika,
ordnipubbliku, moralita jew decenza pubblika,
jewsahha pubblika; jew

(i) sabiexjigu protetti r-reputazzjonijiet, drittijiet
ulibertajiet ta' persuniohra, jew il-hajja privatata'
persunili jkollhom x'jagsmu ma' procedurilegali, jigi
evitat il-kxif ta' taghrif ricevutsigriet, tigi
mizmuma l-awtorita u l-indipendenza tal-qgrati,
jigu protettil-privileggital-Parlament, jew jigu
regolati t-telefonu, it-telegrafu, il-posta, ix-
xandir bil-wireless, it-televizjonijew mezzi ohrata'
komunikazzjoni,esibizzjonijiet pubblic¢i jew
divertimentipubblici; jew

(b) li jimponi restrizzjonijiet fug uffi¢jali pubblici,u
hlief safejn dak il-provvediment jew, skontil-kaz, il-
hagamaghmula skont|-awtorita tieghu tigi murijali
ma tkunxragonevolment gustifikabbli f'socjeta
demokratika.

88

8 ibid 9.

%  Textavailable at https://legislation.mt/eli/const/eng.
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Article 8

The State shall promote the development of
culture and scientific and technical research.

Article 41

(1) Except with his own consent or by way of
parental discipline, no personshall be hindered in
the enjoyment of his freedom of expression,
including freedomto hold opinions without
interference, freedomto receiveideasand
information without interference, freedomto
communicateideasand information without
interference (whetherthe communicationbe to the
public generally orto any personorclass of
persons) and freedom frominterference with his
correspondence.

(2) Nothing contained in or done under the
authority of any law shall be held to be inconsistent
with orin contraventionof sub-article (1) of this
article to the extent that the law in question makes
provision -

(a) that is reasonably required -

(i) in the interests of defence, publicsafety, public
order, public morality or decency, or public health;
or

(ii) forthe purpose of protecting the reputations,
rights and freedoms of other persons, orthe
private lives of persons concernedin legal
proceedings, preventing the disclosure of
information received in confidence, maintainingthe
authority and independence of the courts,
protectingthe privileges of Parliament, or
regulating telephony, telegraphy, posts, wireless
broadcasting, televisionorother means of
communication, public exhibitions or public
entertainments; or

(b) that imposes restrictions upon public officers,
and except so faras that provisionor, as the case
may be, the thingdone under the authority thereof
is shown not to be reasonably justifiablein a

Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).


https://legislation.mt/eli/const/eng

Academic Freedom Monitor 2024

(3) Kull min ikun residenti f'Malta jista' johrogjew
jistampagazzetta jew gurnal pubblikat kull jumjew
perjodikament:

Izda jista'jsir provvediment b'ligi —

(a) lijipprojbixxi jew jillimita l-hrug jew stampar ta'
xigazzetta jew gurnal bhal dak minn persuni
taht il-wiehed u ghoxrin senata'eta; u

(b) lijehtieg kull persunali tkun |-editurjew
stampatur ta'xi gazzetta jew gurnal bhal dak li
tinforma l-awtoritapreskritta b'hekk u dwarl-eta
taghhau li zzomm lill-awtorita preskrittainformata
dwar il-post tar-residenzataghha.

(4) Metal-pulizija tagbadxi edizzjoni ta' gazzetta
bhala li tkunil-mezzli bih reat kriminali jkun gie
maghmulil-pulizija ghandhafizmien erbgha u
ghoxrin siegha mill-gbid iggib il-gbid ghak-
konjizzjoni tal-gorti kompetentiu jekk il-gorti ma
tkunx sodisfattali jkun hemm prova prima facie ta'
dak ir-reat, dik l-edizzjonighandha tigi moghtija lura
lill-persunali minn ghandha tkun gietmaqgbuda.

(5) #add ma jkun ipprivat mic-cittadinanza
tieghu skont xidisposizzjonijiet maghmula taht |-
artikolu 30 (1) (b) ta' din il-Kostituzzjoni jew mill-
kapacita guridika tieghu minhabbabiss -opinjoni
politika tieghu.

3.3.20. The Netherlands

democratic society.

(3) Anyone who is residentin Malta may editor
print anewspaperorjournal published daily or
periodically:

Provided that provision may be made by law -

(a) prohibiting or restricting the editing or printing
of any such newspaperorjournalby personsunder
twenty-one yearsofage; and

(b) requiring any personwho is the editor or printer
of any such newspaper orjournalto informthe
prescribed authority tothat effectand of his age
and to keep the prescribed authority informed of
his place of residence.

(4) Where the police seize any edition of a
newspaper as beingthe meanswhereby a criminal
offence has beencommitted they shall within
twenty-four hours of the seizure bring the seizure
to the notice of the competentcourt andif the
court is not satisfiedthat there is a prima facie case
of such offence, thateditionshallbe returned to
the person fromwhom it was seized.

(5) No person shall be deprivedof his citizenship
underany provisions made underarticle 30(1) (b)
of this Constitutionor of his juridical capacity by
reason only of his political opinions.

There are no explicit provisions on the protection of academic freedom or institutional autonomy in
the Constitution of the Kingdom of the Netherlands.® However, the Global Mapping of Regulatory
Frameworks on Academic Freedom identifies one provision of the Dutch Constitution as relevant
for academic freedom protection: Article 7 (freedom of expression). The Constitute database
identifies Article 23(2) (on education) as pertaining to 'the right to academic freedom'and does not
mention any provisions as 'makinga reference toscience'.

The constitutional protection of academic freedominthe Netherlands will be discussed in detail in
chapter 4 of this study.

The Constitution of the Kingdom of the Netherlands®?

Original-language version English-language version

Artikel 7

1. Niemand heeft voorafgaand verlof nodig om door
de drukpers gedachtenof gevoelenste openbaren,

91

92 Official
constitution-of-the-kingdom-of-the-netherlands.

Article 7

1. No one shall require prior permission to publish
thoughts oropinionsthroughthe press, without

See also Pruvot, Estermann and Popkhadze, 'University Autonomy in Europe IV: The Scorecard 2023' (n 34) 113.
translation available at www.government.nl/topics/constitution/documents/reports/2019/02/28/the-
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behoudens ieders verantwoordelijkheid volgens de
wet.

2.De wet stelt regelsomtrentradio en televisie. Er
is geen voorafgaand toezicht op de inhoud van een
radio of televisieuitzending.

3.Voorhet openbarenvan gedachtenof gevoelens
doorandere dan in de voorgaande ledengenoemde
middelen heeft niemand voorafgaand verlof nodig
wegens de inhoud daarvan, behoudensieders
verantwoordelijkheid volgens de wet. Dewet kan
het geven van vertoningentoegankelijk voor
personen jonger dan zestienjaarregelen ter
bescherming van de goede zeden.

4.De voorgaande leden zijn niet van toepassing op
het maken van handelsreclame.

Artikel 23

1. Het onderwijsis een voorwerp van de
aanhoudendezorg derregering.

2.Het geven van onderwijsis vrij, behoudens het
toezicht van de overheid en, voor wat bij de wet
aangewezenvormenvan onderwijs betreft, het
onderzoek naar de bekwaamheid en de zedelijkheid
van hen die onderwijs geven, een enander bij de
wet te regelen.

3. Het openbaar onderwijs wordt, met eerbiediging
van ieders godsdienst of levensovertuiging, bij de
wet geregeld.

4.In elke gemeenteen in elk van de openbare
lichamen, bedoeld in artikel 132a, wordt van
overheidswege voldoend openbaar algemeen
vormend lageronderwijsgegevenin een
genoegzaam aantal openbare scholen. Volgens bij
de wet te stellenregels kan afwijkingvan deze
bepaling worden toegelaten, mitstothet
ontvangenvan zodanig onderwijs gelegenheid
wordt gegeven, al dan niet in een openbare school.

5.De eisen van deugdelijkheid, aan het geheel of
ten dele uit de openbare kas te bekostigen
onderwijs te stellen, worden bij de wet geregeld,
met inachtneming, voor zover het bijzonder
onderwijs betreft, van de vrijheid van richting.

38

prejudice to theresponsibility of every person
underthe law.

2.Rules concerning radio and television shall be
laid down by Act of Parliament. There shall be no
prior supervision of the content of a radio or
television broadcast.

3.No one shall be required to submitthoughts or
opinions for priorapproval in order to disseminate
them by means otherthanthose mentionedin the
preceding paragraphs, without prejudice tothe
responsibility of every person under the law. The
holding of performances opento personsyounger
than sixteen years of age may be regulated by Act
of Parliament in orderto protect good morals.

4.The preceding paragraphsdo not apply to
commercial advertising.

Article 23

1. Education shall be the constant concernof the
Government.

2. All persons shallbe free to provide education,
without prejudice to the authorities' right of
supervisionand, with regard to forms of education
designated by law, theirright toexaminethe
competence and moral integrity of teachers, to be
regulated by Act of Parliament.

3. Education provided by public authorities shall be
regulated by Act of Parliament, paying due respect
to everyone'sreligion or belief.

4.The authorities shall ensure that primary
educationis provided in a sufficient number of
public-authority schools in every municipality and
in each of the public bodiesreferred to in Article
132a. Deviations from this provision may be
permitted underrulesto be establishedby Act of
Parliament on condition that thereis opportunity to
receive the saidform of education, whetherin a
public-authority school or otherwise.

5.The standards required of schools financed
eitherin part orin full from public funds shall be
regulated by Act of Parliament, with dueregard, in
the case of private schools, to the freedom to
provide education according to religiousorother
belief.
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6.Deze eisenworden voor het algemeenvormend
lager onderwijs zodaniggeregeld, dat de
deugdelijkheid van hetgeheel uitde openbare kas
bekostigd bijzonder onderwijs envan het openbaar
onderwijs evenafdoende wordt gewaarborgd. Bij
die regeling wordt metname de vrijheid van het
bijzonder onderwijs betreffende de keuze der
leermiddelen en de aanstellingder onderwijzers
geéerbiedigd.

7.Het bijzonderalgemeen vormend lager
onderwijs, dat aan de bij de wet te stellen
voorwaarden voldoet, wordt naar dezelfde
maatstafals het openbaar onderwijs uitde
openbare kas bekostigd. De wetsteltde
voorwaarden vast, waarop voor het bijzonder
algemeen vormend middelbaaren voorbereidend

6. The requirements for primary education shall be
such that the standards both of private schools
fully financed from public funds and of public-
authority schools are fully guaranteed. The relevant
provisions shallrespect in particular the freedom of
private schoolsto choose theirteaching aids and to
appoint teachersas they seefit.

7. Private primary schools that satisfy the
conditionslaid down by Act of Parliament shall be
financed from public funds according to the same
standards as public-authority schools. The
conditionsunder which private secondary
educationand pre-university educationshall
receive contributions from public funds shall be laid
down by Act of Parliament.

hogeronderwijs bijdragenuit de openbare kas

worden verleend.
8. The Government shall submitannual reportson

_ o the state of educationto the States General.
8.De regering doetjaarlijks van de staatvan het

onderwijs verslagaan de Staten-Generaal.

3.3.21. Poland

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of the Republic of Poland as relevant for academic freedom protection: Article 73
(freedom of the arts and sciences). The Constitute database identifies Articles 70(5) (institutional
autonomy) and 73 as pertaining to 'the right to academic freedom'and Articles 39 (prohibition of
scientific experimentation without consent) and 73 as making a 'reference to science'.

In the Advice Paper published by the League of European Research Universities, Poland is mentioned
asanexample of a constitutional framework adopting a rights approachinits individual dimension.*®
This means that the constitution formulates academic freedom ‘as an individual right, often uniting
and specifyinga number of expressive freedoms'.*

The constitutional protection of academic freedom in Poland will be discussed in detailin chapter 4
of this study.

Constitution of the Republic of Poland**®

Original-language version English-language version

Art. 39. Article 39

No one shall be subjectedto scientific
experimentation, includingmedical
experimentation, without his voluntary consent.

Nikt nie moze by¢ poddany eksperymentom
naukowym, w tym medycznym, bez dobrowolnie
wyrazonej zgody.

% Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).
% ibid 8.

9  Official translation available at https://www.sejm.gov.pl/prawo/konst/angielski/konl.htm.

39


https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm

STOA | Panel forthe Future of Scienceand Technology

Art. 70.

Kazdy ma prawo do nauki. Nauka do 18 roku zycia
jest obowigzkowa. Sposébwykonywania obowigzku
szkolnego okresla ustawa.

Nauka w szkotach publicznych jest bezptatna.
Ustawa moze dopusci¢ S$wiadczenie niektdrych
ustug edukacyjnych przez publiczne szkoty wyzsze
za odptatnoscia.

Rodzice majg wolno$éwyboru dla swoich dzieci
szkétinnych niz publiczne. Obywatele i instytucje
maja prawo zaktadania szkét podstawowych,
ponadpodstawowychiwyzszych oraz zaktaddéw
wychowawczych. Warunki zaktadania i dziatalnosci
szkét niepublicznych oraz udziatu wtadz publicznych
w ich finansowaniu, a takze zasady nadzoru
pedagogicznego nad szkotami i zaktadami
wychowawczymi, okresla ustawa.

Wtadze publiczne zapewniajg obywatelom
powszechny i réwny dostep do wyksztatcenia. W
tym celu tworza i wspierajg systemy indywidualnej
pomocy finansowej i organizacyjnej dla uczniowi
studentdédw. Warunkiudzielania pomocy okresla
ustawa.

Zapewnia sie autonomie szkét wyzszych na
zasadach okreslonych w ustawie.

Art. 73.

Kazdemu zapewnia sie wolno$¢ twérczosci
artystycznej, badan naukowych oraz ogtaszaniaich
wynikéw, wolno$¢ nauczania, a takze wolnosé
korzystaniazddbrkultury.

3.3.22. Portugal

Article 70

Everyone shall have the rightto education.
Education to 18 years of age shall be compulsory.
The manner of fulfilment of schooling obligations
shall be specified by statute.

Education in public schools shall be without
payment. Statutes may allow for payments for
certain services provided by public institutions of
highereducation.

Parents shall have theright to choose schools other
than public for their children. Citizens and
institutions shallhave therightto establish primary
and secondary schoolsand institutions of higher
educationand educationaldevelopment
institutions. The conditions for establishing and
operating non-publicschools, the participation of
public authoritiesin their financing, as well as the
principles of educational supervision of such
schools and educational development institutions,
shall be specified by statute.

Public authorities shall ensure universal and equal
access to education forcitizens. To thisend, they
shall establish and support systems forindividual
financial and organizational assistance to pupilsand
students. The conditions for providing of such
assistance shall be specified by statute.

The autonomy of the institutions of higher
educationshall be ensured in accordance with
principles specified by statute.

Article 73

The freedom of artisticcreation and scientific
research as well as dissemination of the fruits
thereof, thefreedomtoteachandto enjoy the
products of culture, shall be ensuredto everyone.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies three provisions of
the Constitution of the Republic of Portugal as relevant for academic freedom protection: Article 42
(freedom of cultural creation), Article 73 (education, culture, and science) and Article 76 (university
and access to higher education). The Constitute database identifies Articles 76(2) and 77(1)
(democratic participationin education) as pertainingto 'the right to academic freedom'and Article
42 and 73(4) as making a 'reference to science'. The available English-language comparative
literature on academic freedom focuses mostly on Articles 42 and 43 but includes also some
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discussion of the broader relevant constitutional jurisprudence, in particular regarding university
autonomy.%

In the Advice Paper published by the League of European Research Universities, Portugal is
mentioned as an example of a constitutional framework adoptinga rights approachinits individual
dimension as well as a state obligations approach.”” The former signifies that the constitution
formulates academic freedom 'as an individual right, often uniting and specifying a number of
expressive freedoms'.® The latter, framed in reference to Article 42 in particular, means that
academic freedom is formulated 'not (only) in terms of a right of individuals or institutions, but (also)
in terms of an obligation of the state. The obligation is one of respecting, safeguarding and

promoting that freedom'.%

Constitution of the Portuguese Republic'®

Original-language version English-language version

Artigo 42.°

1. E livre a criacdo intelectual, artistica e cientifica.

2.Estaliberdade compreende o direito ainvencao,
producao e divulgacédo da obra cientffica, literaria
ou artistica, incluindoa protecaolegal dosdireitos
de autor.

Artigo 43.°

1. E garantidaa liberdade de aprender e ensinar.

2.0 Estado ndo pode programaraeducacao e a
cultura segundoquaisquer diretrizes filosoficas,
estéticas, politicas, ideoldgicas ou religiosas.

3.0 ensino pUbliconao sera confessional.

4.E garantido o direito de criagdo de escolas
particulares e cooperativas.

Artigo 73.°

1. Todos témdireito a educacdo e a cultura.

2.0 Estado promove a democratizagdoda
educacao e as demais condicbes paraque a
educacao, realizada através da escolae de outros
meios formativos, contribua para aigualdade de
oportunidades, a superacdo das desigualdades
econdmicas, sociais e culturais, o desenvolvimento

%  Stachowiak-Kudta and others (n 71) 169, 172, 176, 180.
97
% ibid 8.
% ibid 9.
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Article 42

1. There shall be freedom of intellectual, artistic and
scientific creation.

2. This freedom comprises the rightto invent,
produce and divulge scientific, literary and artistic
work and includesthe protection of copyright by
law.

Article 43

1. The freedomto learn and to teachis guaranteed.

2.The state may not programme educationand
culture in accordance withany philosophical,
aesthetic, political, ideological or religious
directives.

3. Public educationshallnot be linked to areligious
belief.

4.The right to create private and cooperative
schools is guaranteed.

Article 73

1. Everyone has theright to educationand culture.

2.The state shall promote the democratisation of
educationand the other conditionsneeded foran
educationconducted at school and via other means
of training to contribute to equal opportunities, the
overcoming of economic, social and cultural
inequalities, the development of the personality
and the spirit of tolerance, mutualunderstanding,

Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).

Official translation available at www.parlamento.pt/sites/EN/Parliament/Documents/Constitution7th.pdf.
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da personalidade e do espirito de tolerancia, de
compreensdomutua, de solidariedade e de
responsabilidade, para o progresso social e paraa
participacdo democratica na vida coletiva.

3.0 Estado promove a democratizagdoda cultura,
incentivando e assegurando o acessode todosos
cidaddos afruicdo e criagdo cultural,em
colaboragdo com os 6rgdos de comunicagao social,
as associacoes e fundagdes de fins culturais, as
coletividades de cultura e recreio, as associagoes
de defesado patriménio cultural, as organizagdes
de moradores e outrosagentes culturais.

4. A criacado e a investigacao cientificas, bem como
a inovagao tecnoldgica, sdo incentivadas e apoiadas
pelo Estado, porformaa assegurararespetiva
liberdade e autonomia, o reforco da
competitividade e a articulagdo entre as
instituicbes cientificas e as empresas.

Artigo 76.°

1. O regime de acessoa Universidade e as demais
instituicoes do ensinosuperior garante aigualdade
de oportunidades e ademocratizagaodo sistema
de ensino, devendoterem conta as necessidades
em quadros qualificados e a elevacao do nivel
educativo, cultural e cientificodo pais.

2. As universidades gozam, nos termosda lei, de
autonomia estatutaria, cientifica, pedagdgica,
administrativa e financeira, sem prejuizo de
adequada avaliacao da qualidade do ensino.

Artigo 77.°

1. Os professorese alunostémo direito de
participar na gestdo democratica das escolas, nos
termos da lei.

2.A leiregulaas formas de participacao das
associacdes de professores, de alunos, de pais, das
comunidadese das instituicoes de caracter
cientifico na definicdoda politica de ensino.

3.3.23. Romania

solidarity and responsibility, to social progress and
to democratic participationin collective life.

3.In cooperationwiththe media, cultural
associationsand foundations, cultural and
recreational groups, cultural heritage associations,
residents' organisationsand other cultural agents,
the state shall promote the democratisation of
culture by encouraging and ensuring access by all
citizens to cultural enjoymentand creation.

4. The state shall encourage and support scientific
research and creation and technological innovation,
in such away as to ensure theirfreedomand
autonomy, strengthen competitivity and ensure
articulationbetween scientific institutionsand
enterprises.

Article 76

1. The regime governing accessto university and
the otherhigher educationinstitutions shall
guarantee equal opportunitiesin and the
democratisationof the education system, and must
have due regard to the country's needsfor
qualified staffand to raising its educational,
cultural and scientificlevel.

2. As laid down by law and without prejudiceto an
adequate assessmentof the quality of education,
universities shallenjoy autonomy in drawing up
theirown by-laws and in scientific, pedagogical,
administrative and financial matters.

Article 77.

1. Teachers and students have the rightto take part
in the democratic management of schools, as laid
down by law.

2.The law shall regulate theforms in which
associations of teachers, students and parents,
communities and institutions of a scientificnature
participate in the definition of the education policy.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies three provisions of
the Constitution of Romania as relevant for academic freedom protection: Article 30 (freedom of
expression), Article 31 (right to information) and Article 32 (right to education). The Constitute
database identifies Article 32(6) as pertaining to 'the right to academic freedom' and Article
135(2)(c) (on economy) as making a 'reference to science'. It can be noted, however, that the
available English-language literature as well as the input submitted by the Romanian Ministry of
Educationin response to the 'Call for contributions: academic freedom and freedom of expression
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in educationalinstitutions' issued by the Special Rapporteur on the right to education in April 2024
mention only Article 32 when discussing the constitutional protection of academic freedom.™®

The EP Academic Freedom Monitor 2023 discussed some of the recent developments regarding the
constitutional protection of academic freedom in Romania. It was noted that a proposed ban on
gender studies and activities based on gender critical theories was found unconstitutional by the

Constitutional Court of Romania.®?

The Constitution of Romania’®

Original-language version English-language version

Articolul 30

(1) Libertatea de exprimare a gandurilor, a opiniilor
sau acredintelorsilibertatea creatiilor de orice fel,
prin viu grai, prin scris, prin imagini, prin sunete sau
prin alte mijloace de comunicarein public, sunt
inviolabile.

(2) Cenzurade orice fel esteinterzisa.

(3) Libertateapreseiimplica silibertateade a
infiinta publicatii.

(4) Nici o publicatie nu poate fi suprimata.

(5) Legea poateimpune mijloacelor de comunicare
in masa obligatia de a face publica sursa finantarii.

(6) Libertateade exprimare nu poate prejudicia
demnitatea, onoarea, viata particulara a persoanei
sinicidreptul la propriaimagine.

(7) Sunt interzise de lege defdimarea tariisia
natiunii, indemnul la razboi de agresiune, laura
nationald, rasiala, de clasa saureligioasa, incitarea
la discriminare, la separatism teritorial saula
violenta publica, precum si manifestarile obscene,
contrare bunelor moravuri.

(8) Raspunderea civila pentru informatia sau pentru
creatiaadusa la cunostintapublica revine editorului
sau realizatorului, autorului, organizatorului
manifestarii artistice, proprietarului mijlocului de
multiplicare, al postului de radio sau de televiziune,

101

Article 30

(1) Freedom of expressionof thoughts, opinions, or
beliefs, and freedom of any creation, by words, in
writing, in pictures, by soundsor other means of
communication in public are inviolable.

(2) Any censorship shall be prohibited.

(3) Freedom of the press alsoinvolvesthefree
settingup of publications.

(4) No publication shall be suppressed.

(5) The law may impose uponthe mass media the
obligation to make public their financingsource.

(6) Freedom of expression shall not be prejudicial
to the dignity, honour, privacy of a person, and to
the right to one'sown image.

(7) Any defamation of the country and the nation,
any instigation toawar of aggression, to national,
racial, class orreligious hatred, any incitement to
discrimination, territorial separatism, or public
violence, as well as any obscene conduct contrary
to morality shall be prohibited by law.

(8) Civil liability forany information or creation
made publicfalls upon the publisher or producer,
the author, the producer of the artistic
performance, the owner of the copying facilities,

Camelia Florentina Stoica and Marieta Safta, 'University Autonomy and Academic Freedom - Meaning and Legal Basis'

(2013) 2 Perspectives of Business Law 192; Brindusa Gorea, 'Legal Principles and Values in Romanian Academic Life'
(2015) 177 Procedia - Social and Behavioral Sciences 392; The Romanian Ministry of Education, 'Input Received by the
Special Rapporteur on the Right to Education Following a Call for Contributions "Academic Freedom and Freedom of

Expression in Educational Institutions
freedom-and-freedom-expression-educational>.

<www.ohchr.org/en/calls-for-input/2024/call-contributions-academic-

192 Maassen and others, 'EP Academic Freedom Monitor 2023' (n 13) 183.

103

Official translation available at www.presidency.ro/en/the-constitution-of-romania.
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in conditiile legii. Delictele de presa se stabilesc
prin lege.

Articolul 31

(1) Dreptul persoanei de a avea accesla orice
informatie de interes public nu poatefiingradit.

(2) Autoritatile publice, potrivit competentelor ce
le revin, sunt obligate s3 asigure informarea corecta
a cetatenilorasupra treburilor publice siasupra
problemelorde interes personal.

(3) Dreptul lainformatie nu trebuie sa prejudicieze
masurile de protectieatinerilor sau securitatea
nationala.

(4) Mijloacele de informare in masa, publice si
private, sunt obligate sa asigure informarea corecta
a opiniei publice.

(5) Serviciile publice de radio si de televiziune sunt
autonome. Ele trebuie s& garanteze grupurilor
sociale si politice importante exercitarea dreptului
la antena. Organizarea acestor servicii si controlul
parlamentarasupra activitatii lor se reglementeaza
prin lege organica.

Articolul 32

(1) Dreptul lainvatatura este asigurat prin
invatamantul general obligatoriu, prin invatamantul
liceal si prin cel profesional, prin invatamantul
superior, precum si prin alte forme de instructie si
de perfectionare.

(2) Invatamantul de toate gradele se desfisoar in
limba romana. n conditiile legii, invatdmantul se
poate desfasura siintr-o limba de circulatie
international.

(3) Dreptul persoanelorapartinand minoritatilor
nationale de ainvata limba lor materna si dreptul
de a puteafiinstruitein aceastd limba sunt
garantate; modalitatile de exercitareaacestor
drepturi se stabilesc prin lege.

(4) Invatamantul de stat este gratuit, potrivit legii.
Statul acorda burse sociale de studii copiilorsi
tinerilor proveniti din familii defavorizate si celor
institutionalizati, in conditiile legii.
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radio or television station, under the terms laid
down by law. Indictable offences of the press shall
be established by law.

Article 31

(1) A person's rightof accessto any information of
publicinterest shall not be restricted.

(2) The public authorities, accordingto their
competence, shall be bound to provide correct
information to thecitizens in publicaffairs and
matters of personalinterest.

(3) The right to information shall not be prejudicial
to the measures of protectionof young people or
national security.

(4) Public and private media shall be bound to
provide correct information to the public opinion.

(5) Public radio and television services shall be
autonomous. They mustguarantee any important
social and political group the exercise of the right
to broadcasting time. The organization of these
services and the parliamentary control over their
activity shall be regulated by an organic law.

Article 32

(1) The right to educationis provided by the
compulsory general education, by educationin high
schools and vocational schools, by higher
education, as well as otherforms of instructionand
postgraduate improvement.

(2) Education at all levels shall be carried outin
Romanian. Educationmay also be carried outina
foreign language of international use, underthe
terms laid down by law.

(3) The right of persons belonging to national
minorities tolearn their mothertongue, and their
right to be educatedin thislanguageare
guaranteed; the ways to exercise these rights shall
be regulated by law.

(4) State educationshall be free, accordingto the
law. The State shall grant social scholarshipsto
children oryoung people coming from
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(5) Invatamantul de toate gradele se desfisoara in
unitati de stat, particulare si confesionale, in
conditiile legii.

(6) Autonomia universitard este garantata.

(7) Statul asigura libertateainvatamantului religios,
potrivit cerintelor specifice fiecirui cult. Tn scolile
de stat, invatamantul religios este organizat si
garantat prin lege.

Articolul 135

(1) Economia Romaniei este economie de piat3,
bazata pe liberainitiativa si concurenta.

(2) Statul trebuie sa asigure:

libertatea comertului, protectia concurentei loiale,
crearea cadrului favorabil pentru valorificarea
tuturorfactorilorde productie;
protejareaintereselor nationalein activitatea
economica, financiaréa si valutarg;

stimularea cercetarii stiintifice si tehnologice
nationale, a artei si protectia dreptului de autor;
exploatarearesurselor naturale, in concordanta cu
interesul national;

refacereasi ocrotirea mediului inconjurator, precum
si mentinerea echilibrului ecologic;

crearea conditiilor necesare pentru cresterea
calitatii vietii;

aplicarea politicilor de dezvoltare regionalain
concordanta cu obiectivele Uniunii Europene.

3.3.24. Slovakia

disadvantaged familiesand to those
institutionalized, as stipulated by the law.

(5) Education at all levels shall take place in state,
private, or confessional institutions, according to
the law.

(6) The autonomy of the Universitiesis guaranteed.

(7) The State shall ensure the freedom of religious
education, in accordance withthe specific
requirements of each religious cult. In public
schools, religious educationis organized and
guaranteed by law.

Article 135

(1) Romania's economy is a free market economy,
based on free enterprise and competition.

(2) The State must secure:

a) a free trade, protection of fair competition,
provision of a favourable framework in orderto
stimulate and capitalize every factor of production;

b) protection of national interests in economic,
financial and currency activity;

c) stimulation of nationalscientific and
technological research, arts, and protection of
copyright;

d) exploitation of natural resources, in conformity
with nationalinterests;

e) environmental protectionand recovery, as well
as preservation of the ecological balance;

f) creation of all necessary conditions so as to
increase the quality of life;

g) implementation of regional development
policies in compliance with the objectives of the
European Union.

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of the Slovak Republic as relevant for academic freedom protection: Article 43
(freedom of scientific research and artistic expression).’* The Constitute database does not identify
any provisions as pertainingto 'the right to academic freedom'but mentions Article 43(1) as making
a reference to science'.™ Article 43 is also the provision referenced by the Slovak National Centre

104

The Global Mapping identifies also Article 156 as relevant, but this provision will not be included in the overview as it

is a transitional provision concerning academic appointments.

105

Several other provisions are also mentioned as making a 'reference to science’, but they concern (in)compatibility of
public offices with other — including scientific - activities.
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for Human Rights in its response to the 'Call for contributions: academic freedom and freedom of
expressionin educationalinstitutions' issued by the Special Rapporteur onthe right to educationin
April 2024.%¢

In the Advice Paper published by the League of European Research Universities, Slovakia is
mentioned as an example of a constitutional framework adoptinga rights approachinits individual
dimension as well as a state obligations approach.’” The former signifies that the constitution
formulates academic freedom ‘as an individual right, often uniting and specifying a number of
expressive freedoms'.’® The latter means that academic freedomis formulated 'not (only) in terms
of a right of individuals or institutions, but (also) in terms of an obligation of the state. The obligation
is one of respecting, safeguardingand promoting that freedom'.*®®

Constitution of the Slovak Republic™

Original-language version English-language version

Cl.43 Article 43

(1) Sloboda vedeckéhobadania aumenia sa (1) Freedom of scientific researchand freedom of
zaruCuje. Prava na vysledky tvorivej dusevnej artistic expression shall be guaranteed. Intellectual
¢innosti chrani zakon. property rights shall be protected by a law.

(2) Pravo pristupu ku kultirnemu bohatstvu sa (2) Theright to accessto cultural heritage shall be
zarucuje za podmienok ustanovenych zakonom. guaranteed underthe terms laid downby a law.

3.3.25. Slovenia

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies one provision of
the Constitution of the Republic of Slovenia as relevant for academic freedom protection: Article 59
(freedom of sciencesand the arts)." The Constitute database identifies only Article 58 (autonomy
of universities and other institutions of higher education) as pertaining to 'the right to academic
freedom'but mentions Article 59 and Article 18 (prohibition of scientific experimentation) as making
a 'reference toscience'.?

196 The Slovak National Centre for Human Rights, 'Input Received by the Special Rapporteur on the Right to Education
Following a Call for Contributions "Academic Freedom and Freedom of Expression in Educational Institutions" <
www.ohchr.org/en/calls-for-input/2024/call-contributions-academic-freedom-and-freedom-expression-
educational>.

107 Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n12).

108 ibid 8.

109 ibid 9.

110 Official translation available at www.prezident.sk/upload-files/46422.pdf.

The Global Mapping identifies also Article 156 as relevant, but this provision will not be included in the overview as it
is a transitional provision concerning academic appointments.

The Constitute database identifies also Articles 60 (intellectual property rights) and 64 (special rights of the
autochthonous Italian and Hungarian national communities, including the right to develop scientific and research
activities) as making a 'reference to science'. Theyare notincluded in the overview as they do not set out the scope
of academic freedom.

111

112
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Constitution of the Republic of Slovenia™

Original-language version English-language version

18.¢len Article 18
Nihcée ne sme biti podvrzenmuceniju, No one may be subjected to torture orto inhuman
necloveskemuali ponizujoc¢em kaznovanju ali or degrading punishment or treatment. The
ravnanju. Na ¢loveku je prepovedano delati conductingof medical orotherscientific
medicinske ali druge znanstvene poskuse brez experiments on any person without his free
njegove svobodne privolitve. consentis prohibited.

Arti
58.¢len e

State universities and stateinstitutions of higher

Drzavne univerze in drzavne visoke $ole so .
educationshall be autonomous.

avtonomne.

The manner of their financing shallbe regulated by

Nacin njihovega financiranja ureja zakon. law

. Article 59
59.¢len

The freedom of scientific and artistic endeavour

Zagotovljenaje svoboda znanstvenegain shall be guaranteed.

umetniskega ustvarjanja.

57.¢len
Article 57.

IzobraZevanije je svobodno.

[...]

Drzava ustvarja moznosti, da si drzavljani lahko
pridobijo ustreznoizobrazbo.

Freedom of education shall be guaranteed.

[...]

The stateshall create the opportunities for citizens
to obtain a propereducation.

3.3.26. Spain

The Global Mapping of Regulatory Frameworks on Academic Freedom identifies two provisions of
the Spanish Constitution as relevant for academic freedom protection: Section 20 (freedom of
expression, academic freedom, etc.) and Section 27 (right to education). The Constitute database
identifies only Section 20(1)(b) as pertaining to 'the right to academic freedom' and mentions
Section 44(2) as making a 'reference to science'. The available English-language comparative
literature on academic freedom focuses mostly on Articles 20(1)(c) and 27(1) and includes some
discussion of the broader relevant constitutional jurisprudence.™

In the Advice Paper published by the League of European Research Universities, Spainis mentioned
asanexample of a constitutional frameworkadoptinga rights approachinits individual dimension.™

13 Official translation available at www.us-rs.si/legal-basis/constitution/?lang=en.

14 Stachowiak-Kudta and others (n 71) 169-173, 177, 180-181; Stachowiak-Kudta (n 42) 1034-1035, 1042-1043.
115 Vrielink and others, 'Challenges to Academic Freedom as a Fundamental Right' (n 12).
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This means that the constitution formulates academic freedom ‘as an individual right, often uniting
and specifyinga number of expressive freedoms'. '

Spanish Constitution™

Original-language version English-language version

Articulo 20

1. Se reconoceny protegen los derechos:

a) A expresary difundir libremente los
pensamientos, ideas y opiniones mediante la
palabra, el escrito o cualquier otro mediode
reproduccion.

b) A la producciény creaciénliteraria, artistica,
cientificay técnica.
c) A la libertad de catedra.

d) A comunicar o recibir libremente informacién
veraz por cualquier medio de difusién. La ley
regulara el derecho ala clausula de concienciay al
secreto profesional enel ejerciciode estas
libertades.

2.El ejercicio de estosderechosno puede
restringirse mediante ningun tipode censura
previa.

3.La leyregularalaorganizaciony el control
parlamentario de los medios de comunicacién
social dependientes del Estado o de cualquierente
pUblico y garantizara el acceso a dichos mediosde
los grupos sociales y politicos significativos,
respetandoel pluralismo de lasociedad y de las
diversas lenguas de Espana.

4. Estas libertadestienen sulimiteen el respeto a
los derechos reconocidos eneste Titulo, enlos
preceptos de las leyes que lo desarrollany,
especialmente, en el derechoal honor, ala
intimidad, a la propiaimageny a la protecciéon de la
juventudyde lainfancia.

5.Sélo podraacordarse el secuestro de
publicaciones, grabacionesy otros mediosde
informacién en virtud de resolucién judicial.

Articulo 27

16 ibid 8.

17 Official translation available at

Section 20

(1) The followingrightsare recognized and
protected:

a) the right to freely expressand spread thoughts,
ideas and opinionsthroughwords, in writingor by
any other means of reproduction;

b) the right to literary, artistic, scientific and
technical production and creation;

c) the right to academic freedom;

d) the right to freely communicate or receive
truthfulinformation by any means of dissemination
whatsoever. Thelaw shall regulate therightto the
clause of conscience and professional secrecyin
the exercise of these freedoms.

(2) The exercise of theserights may not be
restricted by any form of prior censorship.

(3) The law shall regulate the organization and
parliamentary controlof the mass communication
means underthe control of the State orany public
agency and shall guarantee accessto such means
by the significantsocialand political groups,
respectingthe pluralism of society and of the
various languages of Spain.

(4) Thesefreedoms are limited by respectforthe
rights recognizedin this Part, by the legal
provisions implementing it, and especially by the
right to honour, to privacy, to the own imageand to
the protectionof youth and childhood.

(5) The seizure of publications, recordings and
other means of information may only be carried out
by means of acourt order.

Section 27

www.senado.es/web/conocersenado/normas/constitucion/detalleconstitucioncompleta/index.html?lang=en.

48


https://www.senado.es/web/conocersenado/normas/constitucion/detalleconstitucioncompleta/index.html?lang=en

Academic Freedom Monitor 2024

1. Todos tienenel derecho ala educacion. Se
reconoce la libertad de ensefianza.

2.La educacion tendra porobjeto el pleno
desarrollo de la personalidad humana en el respeto
a los principios democraticos de convivenciay a los
derechosy libertades fundamentales.

3.Los poderes publicos garantizan el derechoque
asiste alos padres para que sus hijosrecibanla
formacién religiosay moral que esté de acuerdo
CoN SUS propias convicciones.

4. la ensefnanza basica es obligatoria y gratuita.

5. Los poderes publicos garantizan el derechode
todos alaeducacién, mediante una programacion
general de la ensefianza, con participacion efectiva
de todos los sectores afectados y la creacion de
centros docentes.

6.Se reconoce alas personas fisicas y juridicas la
libertad de creacion de centros docentes, dentro
delrespeto alos principios constitucionales.

7.Los profesores, los padresy, en su caso, los
alumnos intervendran enel controly gestiénde
todos los centros sostenidos porla Administracion
con fondos pUblicos, en lostérminos que laley
establezca.

8. Los poderes publicosinspeccionarany
homologaran el sistema educativo para garantizar
elcumplimiento de las leyes.

9. Los poderes pUblicosayudaran alos centros
docentesquereunanlos requisitos quelaley
establezca.

10. Se reconoce la autonomia de las Universidades,
en los términosque laley establezca.

Articulo 44

1. Los poderes publicos promoveran y tutelaranel
accesoalacultura,alaque todos tienen derecho.

(1) Everyone has theright to education. Freedom
of teachingis recognized.

(2) Education shall aim at the full development of
human personality with due respect forthe
democratic principles of coexistence and for basic
rights and freedoms.

(3) The public authorities guarantee the right of
parents to ensure thattheir childrenreceive
religious and moral instruction in accordance with
theirown convictions.

(4) Elementary education is compulsory and free.

(5) The public authorities guarantee the right of all
to education, throughgeneral education
programming, with the effective participation of all
sectors concerned and the setting-up of
educational centres.

(6) The right of individualsand legal entitiesto set
up educational centresis recognized, provided they
respect constitutional principles.

(7) Teachers, parentsand, whenappropriate, pupils
shall participate in the controland management of
all centres supported by the Administration out of
public funds, undertheterms established by the
law.

(8) The public authorities shall inspectand
standardize the educational systemin orderto
ensure compliance withthe laws.

(9) The public authorities shall help the educational
centres whichmeet the requirements established
by the law.

(10) The autonomy of Universitiesis recognized,
underthe termsestablished by the law.

Section 44

(1) The public authorities shall promote and watch
overaccess to culture, to which all are entitled.
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2.Los poderes puUblicos promoveranlacienciay la
investigacioncientificay técnica en beneficio del
interés general.

(2) The public authorities shall promote science
and scientific and technicalresearch for the benefit
of the general interest.

3.3.27. Sweden

Sweden has four fundamental laws which together make up the Constitution: the Instrument of
Government, the Act of Succession, the Freedom of the Press Act and the Fundamental Law on
Freedom of Expression. Both the Global Mapping of Regulatory Frameworks on Academic Freedom
and the Constitute database discuss only the first one. The Global Mapping of Regulatory
Frameworks on Academic Freedom identifies several provisions of Chapter 2 of the Swedish
Instrument of Government as relevant for academic freedom protection: Article 1 (freedom of
opinion), Article 18 (education and research), Article 23 (freedom of expression), and Article 25
(specialrestrictions). The Constitute database does not mention any provisions as pertaining to 'the
right to academic freedom' or making a 'reference to science'. Additionally, insofar freedom of
expression is seen as relevant for the protection of academic freedom,® the Fundamental Law on
Freedom of Expression canbe perceived part of the protectionframework as well.

In recent years, several academic unions and associations have advocated for a more explicit
inclusion of academic freedomin the Swedish Instrument of Government.'®

The Instrument of Government®

Original-language version English-language version

2 kap.
19

Var och en drgentemot detallménna tillférsakrad

1. yttrandefrihet: frihetatt i tal, skrift eller bild eller
pa annat satt meddelaupplysningar samt uttrycka
tankar, asikter och kanslor,

2.informationsfrihet: frihetatt inhdmta ochta emot
upplysningar samtatt i 6vrigt tadelavandras
yttranden,

3. motesfrihet: frihetatt anordnaoch deltai
sammankomster for upplysning, meningsyttring
ellerannat liknande syfteeller for framférande av
konstnarligtverk,

4.demonstrationsfrihet: frihetatt anordna och
deltai demonstrationer pa allman plats,

5. féreningsfrihet: frihet att sammansluta sigmed
andra for allmanna eller enskilda syften, och

118 See also the discussion in Section 3.1.

119

Chapter?2
Art. 1.

Everyone shall be guaranteedthefollowing rights
and freedoms in his or herrelations withthe public
institutions:

1. freedom of expression: that is, the freedom to
communicate informationand expressthoughts,
opinions and sentiments, whether orally, pictorially,
in writing, orin any other way;

2.freedomofinformation: thatis, the freedomto
procure and receive informationand otherwise
acquaint oneself with the utterances of others;

3.freedomofassembly: thatis, the freedomto
organise orattend meetings for the purposes of
information orthe expression of opinion or forany
othersimilar purpose, or forthe purpose of
presenting artisticwork;

See, for example: Pruvot, Estermann and Popkhadze, 'University Autonomyin Europe IV: The Scorecard 2023' (n 33)

89; Ulrika Herstedt, 'SFS, SUHF and SULF Demand Constitutional Protection for the Freedom of Higher Education’
(SULF, 29 November 2022) <https://sulf.se/en/news-en/sfs-suhf-and-sulf-demand-constitutional-protection-for-
the-freedom-of-higher-education/> accessed 28 September 2024.

120

Official translation available at www.riksdagen.se/globalassets/05.-sa-fungerar-riksdagen/demokrati/the-

instrument-of-government-2023-eng.pdf.
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6. religionsfrihet: frihet attensameller tillsammans
med andra utdva sin religion.

| fraga om tryckfrihetenoch motsvarande frihet att
yttrasigiljudradio, televisionochivissaliknande
overféringar, offentliga uppspelningaruren
databas samt filmer, videogram, ljudupptagningar
och andratekniska upptagningar géller
tryckfrihetsférordningen och
yttrandefrihetsgrundlagen.

| tryckfrihetsférordningen finns ocksa
bestdmmelseromratt att tadelavallmanna
handlingar.

2 kap.
189

Alla barn som omfattas av den allmanna skolplikten
harratt till kostnadsfri grundldggande utbildning i
allman skola. Det allménna ska svara ocksa foratt
hogre utbildning finns.

Forskningensfrihetar skyddad enligt
bestdmmelser som meddelasilag.

2 kap.
239

Yttrandefriheten ochinformationsfriheten far
begransas med hansyn till rikets sakerhet,
folkférsériningen, allman ordning och sakerhet,
enskildas anseende, privatlivets helgdeller
férebyggandetoch beivrandetav brott. Vidare far
friheten att yttra sigi ndringsverksamhet
begransas. | 6vrigt far begransningarav
yttrandefriheten ochinformationsfriheten géras
endast om sarskiltviktiga skal féranleder det.

Vid bedémandet av vilka begrénsningar som far
goras med stdd av forsta stycket ska sarskilt
beaktas viktenav vidaste méjliga yttrandefrihet
och informationsfriheti politiska, religiosa, fackliga,
vetenskapliga ochkulturella angelédgenheter.

4. freedomto demonstrate: thatis, thefreedomto
organise ortake part in demonstrationsin a public
place;

5.freedomof association: thatis, the freedomto
associatewith others for public or private
purposes; and

6.freedom of worship: that is, thefreedomto
practise one'sreligion alone orin the company of
others.

The provisionsof the Freedom of the Press Act and
the Fundamental Law on Freedom of Expression
shall apply concerning the freedom of the press
and the correspondingfreedom of expressionon
sound radio, television and certainsimilar
transmissions, as well as in films, videorecordings,
sound recordings and othertechnicalrecordings.
The Freedom of the Press Act also contains
provisions concerningtheright of access to official
documents.

Chapter2
Art. 18.

All children covered by compulsory schooling shall
be entitled to a free basic education in the public
educationsystem. The public institutions shallbe
responsiblealso forthe provision of higher
education.

The freedom of researchis protected according to
rules laid down in law.

Chapter2
Art. 23.

Freedom of expressionand freedom of information
may be restricted with regard to national security,
the national supplyof goods, publicorderand
public safety, the good repute of the individual, the
sanctity of private life, and the preventionand
prosecution of crime. Freedom of expression may
also be restricted in business activities. Freedom of
expressionand freedomofinformation may
otherwise be restricted only where particularly
important grounds so warrant.

In judging what restrictions may be introduced in
accordance with paragraph one, particular
attention shall be paid to theimportance of the
widest possible freedom of expressionand
freedom of information in political, religious,
professional, scientific and cultural matters.
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Att meddela féreskrifter somutan avseende pa
yttrandensinnehall ndrmare reglerarettvisstsatt
att spridaellertaemot yttrandenansesintesomen
begrdnsningav yttrandefrinetenoch
informationsfriheten.

2 kap.
259

Forandra 4n svenska medborgare haririket far
sarskilda begransningar géras genomlagifragaom
féljande fri- och rattigheter:

[...]
9.skyddet for forskningens frihet (18 S andra
stycket), och

[...]

Pa sadana foreskrifter om sarskilda begransningar
somavses i forsta stycket ska 22 § forsta stycket,
andra stycket forsta meningensamttredje stycket
tilldmpas.

52

The adoptionof provisionswhichregulatein more
detail a particular mannerof disseminating or
receiving information, withoutregard toits
content, shall notbe deemed arestrictionofthe
freedom of expression or the freedom of
information.

Chapter2
Art. 25.

Forforeign nationals within the country, special
restrictions may be introduced to the following
rights and freedoms:

[...]
9.the right to freedom of research (Article 18,
paragraph two); and

[...]

The provisionsof Article 22, paragraph one,
paragraph two, sentence one and paragraph three
shall apply with respectto the special restrictions
referred to in paragraph one.
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4. Case Studies

KEY FINDINGS

e The constitutional traditions common to the Member States shall influence the interpretation of
fundamental rights enshrined in the EU Charter of Fundamental Rights (Article 52(4) of the
Charter), including its Article 13 (on academic freedom). The in-depth analysis of the
constitutional traditions of four EU Member States highlights some of the questions about the
scope and nature of academic freedom as an EU fundamental right that might need to be
answered.

e The analysis of the in-depth case studies on Germany, Greece, the Netherlands, and Poland
reveals that these jurisdictions share some commonalitiesin a broad sense, but some differences
with important implications remain.

e Among the analysed jurisdictions, only Greece uses the concept of 'academicfreedom'applicable
within the university context specifically.

e The Greek constitution protects also'freedom of science'. The latteris the concept recognized in
the German constitution. The Polish constitution similarly talks about 'freedom of scientific
research'as an objectof protection. Protectiongranted under these provisions generally extends
to everyone engaged in scientific researchand/orteaching. All analysed jurisdictions protect not
only individuals, but also institutions — be it under the general provisions (Germany) or based on
separate provisions devoted to them (Greece and Poland). However, the exact scope of
protectionin thedifferentjurisdictions might differin some respects. The analysis shows that the
use of a particular constitutional concept (orthe lack thereof) is not decisive for determining the
scope of protection.

e "Academic freedom" is not embedded in Dutch constitutional law and does not have a direct
functional equivalent. However, certain dimensions thereof can be protected under other
constitutional provisions, e.g. freedom of expression. Higher educationinstitutions are considered
to be protected under the general provisions on the right to education. Due to the largely
unwrittencharacter of academic freedom, its enforceability, nature and scope might be contested
and are currently underdiscussion.

e Inall the jurisdictions, the position of students as academic or scientific freedom rights-holders
remains relatively under-discussed. The exact nature of rights and freedoms granted to them s
yet to be clarified. Further, a significant variation can be observed regarding the question whether
academic freedom gives rise to positive obligations, e.g. the provision of sufficient resources.
While all analysed jurisdictions recognize academic freedom (or its equivalents) as a negative
freedom that imposes on the state a duty to refrain from unjustified interference, positive
obligations have notbeen unanimouslyaccepted everywhere.

e Inallanalysedjurisdictions, academic or scientific freedoms are not unlimited. Such limits emanate
in particular fromthe constitutions themselves and concern the protection of constitutional rights
and freedoms of others. In Germany and Greece, the constitutions mention additionally that
certain elements of such freedoms do not exempt anyone fromallegiance to the constitution.

4.1. Methodological introduction

This part of the study provides for a more in-depth analysis of the legal protection of academic
freedomin four EU Member States. In reference tothis analysis and considering the limits of action
deriving from the EU legal order, the study will then explore the potential scope of actionat the EU
level.
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4.1.1. Selection of the Member States

The selection of the Member States for the more in-depth analysis takes into account the diverse
legal traditions within the EU, ensuring sufficient representativeness as well as inclusion of the legal
systems which are of particular interest for the analysis of academic freedom protection. The
following four EU Member States will be analysed: Germany, Greece, the Netherlands, and Poland.
The selection includes two EU founding members, one 'old' EU Member State, and one 'new' EU
Member State. It is also geographically diverse, encompassing countries located in the East, West,
North and South of the European Union. Additionally, the selection is justified in reference to the
different natures of the constitutional entrenchment of academic freedom. Germany is a federal
system where freedom of research and teaching enjoys an explicit and strong constitutional
protection. Greece, a civil law system with incidental and diffuse judicial control of constitutionality,
explicitly protects constitutionally freedom of teaching and researchin a detailed provision. The
Constitution of the Netherlands does not provide for explicit constitutional protection of academic
freedom, with legal practice havingtorely rather on secondary legislationand international law. The
Polish Constitution explicitly protects academic freedom, with the particular historical context
influencing its understanding. At the same time, the choice encompasses Member States that place
both above as wellas below the EU average inthe Academic Freedom Index, as indicated by the EP
Academic Freedom Monitor 2023'.*%

4.1.2. Methodology and structure of the case studies

The methodology proposed for this analysis is two-fold. First, in line with the doctrinal method of
legal research (see 'Glossary'), academic freedom in the constitutional law of each of the Member
States will be analysed inits own right, as a separate case study.Second, the protection offered by
constitutional laws of these four Member States will be briefly discussed in a comparative manner.
The study will draw attention to the differences and similarities regarding the scope and
understanding of different elements of academic freedom in different jurisdictions, as well as to
open questions that remain. In line with Article 52(4) of the EU Charter of Fundamental Rights, this
is particularly relevant for the understanding of academic freedom in EU law and, consequently,
might inform the debates and future actionon the EU level.

For the sake of systematizationand comparison, each case study is structured in the following way:

Background

Material scope of the right

Right holders (personal scope of the right)

Duty bearers

The nature and function of the right

Interferences, limits and examples of prohibitions or violations
Relationship with other constitutional rights

8. Notable recent developments or debates

NoasoupE

Despite this unified structure, it needs to be remembered that national constitutional laws are
governed by its own doctrines, structures, and rationales. Diffferent types of information (case law,
legal literature, etc.) are also differently available for different jurisdictions, resulting in analyses of
varyinglength and/or depth. %2

121 Maassen and others, 'EP Academic Freedom Monitor 2023' (n 13).

122 One of the challenges identified in comparative constitutional researchis the danger of conflating normative claims
and positive claims. See Vicki C Jackson, 'Methodological Challenges in Comparative Constitutional Law' (2010) 28
Penn State International Law Review 319:'there is a fairly strong tendency in both judicial opinions and in theoretical
literature to confound and mix up and conflate normative claims about what the Constitution should be understood
to mean, and positive claims about what the courts are now doing or what the Constitution does require'. The analysis
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4.2. Case Studies

4.2.1. Germany
Background

The equivalent of academic freedom in German constitutional law can be found in Article 5(3) of the
German Basic Law (GG) that reads: 'Arts and sciences, research and teaching shall be free. The
freedom of teachingshall not release any person fromallegiance to the Constitution'. The provision
itself already reveals that German constitutional law does not know the notion of academic freedom
as it is typically understood in the English-language discourses, including in the 'onion model'
discussed in the previous STOA studies.'” Indeed, the literature recognizes that the concept of
'academic freedom' is not fully suitable to capture the meaning of Wissenschaftsfreiheit — a
'scientific freedom’, as it is labelled in the German legal doctrine, that encompasses the relevant
freedoms of Article 5(3) GG.?* Compliance with the Constitution is monitored by the Federal
Constitutional Court (Bundesverfassungsgericht, BVerfG). The Court has the authority to review
legislative acts and to decide upon individual constitutional complaints. Ordinary courts can also
seek a decision of the Federal Constitutional Court on whether a provision of statutory law violates
the Constitution.'®

This meaning of Article 5(3) GG has been widely discussed in the German legal literature and has
been a subject of a rich body of jurisprudence of the Federal Constitutional Court.*?® Therefore, many
questions about the scope and nature of protection afforded under Article 5(3) GG has been
authoritatively answered. The constitutional doctrine on scientific freedomis strongly rooted in the
Humboldtianideas of the unity of researchand teachingas well as the idea that science best serves
the society when governed by its own rationales, free from pressures of social utility and political
expediency. Due toits long history and the nature of developments over the years,*” the doctrine
has developed with a close focus on the institution of a university and might be less easily applicable
to other contexts, e.g. industry research. Therefore, some questions remain open, in particular
concerning new structures and developments in the scientific and academic fields. The following
sections discuss therefore in detail the protectionafforded under Article 5(3) GG, as authoritatively
recognized by the Constitutional Court, but also some of the suggestions put forward by legal
expertson its interpretationsin these new contexts.

One important feature of the Germanlegal landscape is the state's federal structure. It needsto be
noted that constitutional law of states (Bundesldnder) might complement Art. 5(3) of the German
Basic Law (of general applicationto the whole federal state). Commentators observe that relevant
provisions, formulated in various ways, are included in many of the constitutions of the
Bundesldnder.They areinterpreted in parallel to Article 5(3) GG and, from a procedural perspective,
open a way to a constitutional control on the state level.’?® However, their closer analysis remains
outside of the scope of this report.

is sensitive to such differences and diverging opinions which have been made explicit, insofar possible, throghout the
text.

123 Gergely Kovats and Zoltan Rénay, 'How Academic Freedom Is Monitored - Overview of Methods and Procedures' (n

5).
124 Eric Barendt, Academic Freedom and the Law: A Comparative Study (Hart Publishing 2010) 119.
125 For an overview of the German legal system, see also Helge Dedek and Martin J Schermaier, 'German Law' in Jan M
Smits and others (eds), Elgar Encyclopedia of Comparative Law (Edward Elgar Publishing 2023).
Article 5(3) GG has featured in judgments of other German courts as well, but —due to the focus of this report on the
authoritatively accepted constitutional protection — they will not be extensively covered below.
See, for example, an overview in Klaus Ferdinand Garditz, 'GG Art. 5 Abs. 3'in GUnter Dirig, Roman Herzog and Rupert
Scholz (eds), Grundgesetz. Kommentar (CHBeck 2024) paras 1-14; or, in English: Barendt (n 124) 120-123.
128 Garditz (n127) paras 35-42.

126

127
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Material scope of the right
The first sentence of Article 5(3) GG reads:'Arts and sciences, researchand teaching shall be free'.
It encapsulates three relevant elements of the material scope of protection of 'Wissenschafstfreiheit
in Germanlaw: (1) science; (2) research; and (3) teaching.

The term'science' remains of utmostimportance for the interpretation of the whole Article 5(3) GG.
It is understood (as is its German original — 'Wissenschaft') as encompassing all research fields,
including not only 'hard' sciences (as is often the case with the English-language term'science') but
alsoe.g. humanities and social sciences.’? In principle, what constitutes 'science’ under this provision
is ‘'all scientific activity that on the basis of its content and form is to be seen asa serious, systemic
endeavour to discover what is true'.*° 'Science' is considered to be an umbrella term encompassing
the two other (but closely related) terms used in Article 5(3) GG, research and teaching.” From this
perspective, 'science'is generally agreed not to be an independent object of protection, but rather
a qualifyingcomponent for the two remaining elements of the provision.™?

The scientific nature of an activity is judged based on both subjective and objective elements, in
reference to standards of a given discipline — one's subjective convictionas to a scientific nature of
an enterprise is not considered sufficient to fall under Article 5(3) GG.™* Activities that are not
characterised as scientific, e.g. pseudo-science, are not protected. What is characterised as
(pseudo-)scientific might, however, be to some extent context-dependent, with the literature
discussing different elements that might play a role with such qualifications.”** At the same time,
however, 'truth' in a material sense is not a qualifying element of a scientific activity — results thereof
might be proven wrong, but what qualifies it as scientific is its procedural (methodological)
dimension, understood as a truth-seeking mission.* Nevertheless, gross negligence or intentional
distortion, e.g. data falsification, will not enjoy the protection of Article 5(3) GG."* At the same time,
commentators observe that the scientific character of an activity is not in principle eradicated by
additional motivations, e.g. to obtain profits from patents or book sales, as long asits main features
discussed above remain present.”’

Research can be defined as 'all activity devoted to the discovery of new knowledge, conducted
methodologically and systematically, and with its conclusions open to examination'.™® It
encompasses also applied research, but not a mere application of already existing knowledge.™
What is protected is the choice of research questions, methods, the undertaking of a research
project, as well as the dissemination of the results.* This is considered by the literature to cover
also preparatory and supportive activities, as long as they remainin a close relationship with the
main research.’ Research in the sense of Article 5(3) GG is also not limited to specific themes or
fields, in line with the definition of 'Wissenschaft' discussed above. Some commentators suggest,
therefore, that military research, for example, might also be encompassed by Article 5(3) GG.*

129 Barendt (n 124) 118.

130 See ibid 125-126, translating the text of the so-called Hochschulurteil [BVerfGE 35, 79].

151 BverfGE 35, 79.

%2 Garditz (n127) 50.

133 ibid 52, 76.

134 ibid 59 ff.

135 ibid 64-69.

136 ibid 83-89.

137 ibid 91.

138 Barendt (n 124) 126-127 translating the text of the so-called Hochschulurteil [BVerfGE 35, 79].

139 Hans D Jarass, 'GG Art. 5 [Kommunikationsfreiheiten Sowie Kunst- Und Wissenschaftsfreiheit]' in HD Jarass and B
Pieroth (eds), Grundgesetz fir die Bundesrepublik Deutschland (CH Beck, 2022) para 137.

140 BverfGE 35, 79/113.

141 Jarass (n139) para 138.

142 Garditz (n127) para 108.
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The last element of Article 5(3) GG, teaching, should also be understood in the context of the whole
provision. Freedom of teaching is therefore protected when the teaching is based on scientific
researchor,in other words, results froma research activity.* This does not necessarily presuppose
that teaching must be based on the teacher's own research activities, but it must be sufficiently
research-based.” In this context, it is not only the activity of sharing the knowledge that is
protected, but also decisions about the content, form, or methods of teaching enterprise at the
university, including the modes of examination.’** At the same time, the literature generally accepts
that teaching, to be protected, does not need to take place within the context of a higher education
institution, as long as it meets the substantive requirements discussed here.**® The dominant view
excludes the application of Article 5(3) to the school context (lower levels of education),as schools
are considered not to meet suchrequirements.™’

A general 'freedom of learning' or 'freedom to study', included in the core elements of academic
freedom in the 'onion model', are generally considered not to be encompassed by Article 5(3) GG.
Some have observed that German students have traditionally enjoyed a rather wide freedomto, for
example, choose their courses, but this is 'not a matter of constitutional right'.* According to others,
such a right may be derived from other constitutional provisions, for example Article 12(1) GG on
professional freedoms (see the section on the relationship with other constitutional rights).*® This
does not mean that students cannot be holders of any rights under Article 5(3) GG, but rather that
these rights are shaped within the material scope of this provision discussed above (see also the
section on right-holders below).” The Constitutional Court has also recognized that students are
not in the same position as pupils in lower levels of educationand should be treated asindependent
members of the academic community.™

Right holders (personal scope of the right)

Generally, the 'Wissenschafstfreiheit'is a freedom ascribed to everyone engaged in a scientific
activity (research or teaching, in the sense outlined above)independently (on one's own account).
This appliesin particular to university teachers who are representatives of the scientific profession.
However, the freedom s not limited to university staff. It does not depend on formal qualifications,
albeit formal qualifications might be considered as a qualifying factor when assessing the
applicability of Article 5(3) GG ina specific case.™ In the higher education context, also students or
other scientific personnel might derive rights from 'Wissenschaftsfreiheit'if they are engaged in an
independent scientific activity, for example students writing their theses.™ However, higher
education personnel who is not undertaking independent activities will not be able to raise any
‘Article 5(3) GG claims, e.g. student tutors following instructions of an academic supervisor. Thisis
also said to apply to purely support activities, suchas e.g. alab technician cleaning the equipment,
or — according to some authors — scientific managers or administrators.”* Importantly, the nature

145 Barendt (n 124)127. BverfGE 35, 79 [112], Jarass (n 150) para 139.
144 Garditz (n127) paras 51, 118-119.

145 BverfGE 55, 37; BverfGE 61, 260/279.

146 Garditz (n127) para 116.

147 Barendt (n 124) 127; Jarass (n 150) para 139.
148 Barendt(n 124)128.

149 Garditz (n127) para 122.

150 BVerfGE 35, 79.

151 ibid; see also Barendt(n124) 128.

152 Garditz (n127) para 60.

153 Jarass (n139) para 140.

154 Garditz (n127) 137-138.
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and scope of the rights ascribed todifferent rights holders might be functionally differentiated, e.o.
regarding self-governance rights for different university actors.'*®

Not only individuals, but also institutions (legal persons) can be rights holders of
'"Wissenschaftsfreiheit',**® as long as they provide organisational structures for scientific activities.
This concerns in particular both private and public higher education institutions, but also other
researchinstitutes.” Interestingly, also faculties or other academic units can be rights holders under
Art. 5(3) GG if they are sufficiently autonomous (in an organisational sense) to exercise their
collective will.*® The literature suggests that Art. 5(3) GG rights could also be granted to other types
of organisations, e.g. museums or foundations, depending on their exact mission and organisation
of their work.™ In this institutional context, the doctrine accepts that what is decisive is not an
institution's name, but rather whether its function, organisation, and resources are managed ina way
as to sustain autonomous scientific activities.’® Private companies generally cannot meet those
functional requirements.'® Schools of lower levels of education, on the other hand, are not
considered to be 'Wissenschaftsfreiheit' rights holders as they do not undertake teachingin the
sense covered by Article 5(3) GG.

Duty bearers

Multiple subjects are duty bearers under Article 5(3) GG. The state and its bodies are the mainduty-
bearer in relationship with institutions and individuals. Further, public institutions also bear duties
towards individuals within them, e.g. professors or students. Professors can also be duty-bearers
vis-a-vis their scientific staff; inthat constellation they take on the role of the state.’*?The nature of
duties resulting from Article 5(3) GG is closely related to the nature and function of the
'Wissenschaftsfreiheit'as such — recognized not only asa negative freedom, but also as giving rise
to positive obligations (see the section of the nature and function of the right below/above).

It is generally accepted that private institutions are not duty bearersunder Article 5(3) GG directly.
However, in line with constitutional principles of German law, scientific freedom can have indirect
horizontal effect on private law relationships as well, influencing the interpretation of relevant rights
and duties in such contexts.’s

The nature and function of the right

An individual 'negative'right
Scientific freedom protectsindividuals who are, or wish to be, engaged in scientific activities against
unjustified interferences by the state.’®* Examples of interferences include interferences in the

choice of topic, methods of research, the dissemination of results and restrictions on teaching (see
in more detail above the section on the 'material scope of the right'). As institutions are also rights

155 BverfGE 54, 363. See also Kerstin von der Decken, 'GG Art. 5'in Bruno Schmidt-Bleibtreu (ed), GG Kommentar zum
Grundgesetz (15. Auflage, Carl Heymanns Verlag 2022) para 380 ff.

This is generally considered to be based on Article 19(3) GG which stipulates that '[t]he basic rights shall also apply
to domestic legal persons to the extent that the nature of such rights permits'.

157 BVerFGE 85, 360. Barendt (n 124) 150.

158 \Von der Decken (n 155) para 262; Garditz (n 127) paras 132-134. BverfGE 15, 256.

159 Garditz (n127) para 135; see also Barendt (n 124) 156-157 on funders of research or publishers.

160 Jarass (n139) para 141.

161 Garditz (n127) para 136; see also Barendt (n 124) on the position of researchers in non-university settings.

156

162 Dieter Grimm, 'Wissenschaftsfreiheit als Funktionsgrundrecht’, in D Grimm and others, Wissenschaftsfreiheit in

Deutschland — drei rechtswissenschaftliche Perspektiven (Wissenschaftspolitik im Dialog 14/2021, Eine
Schriftenreihe der Berlin-Brandenburgischen Akademie der Wissenschaften, BBAW 2021), 17, at 23.

163 Barendt(n 124)133.

164 BVerfGE 35,79 = NJW 1973, 1176 (1186). See also Géarditz (n 127) para 48, commenting on this 'negative' dimension
of the right.
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holders (see the section on 'Rights holders'above), they canalsorely on this right against unjustified
interferences by the state.

State obligations and corresponding individual rights

The 'objective dimension' of fundamental rights is well-recognised in German Constitutional law.
This means that fundamental rights are not only 'subjective'rights of the individuals directed against
the state. They are also "legal expressions of values deemed by the society to be material to the
politicaland social order and as such, objective legal principels of the highest rank."®® Specifically,
the objective dimension of Art. 5(3) GG, i.e. this provision also including an objective value of
constitutional weight, has played in practice,and in particular in the judgments of the German
Federal Constitutional Court, a more prominent role than the individual 'negative' dimension of this
right. From this objective dimension follow both state obligations and corresponding individual
rights. It requires that "the state, which sees itself as a cultural state, is committed to the idea of a
free science and its participationinits realisation and obliges it to act positively in accordance with
this, i.e. to protect and promote this guarantee of freedom by preventing it from being
undermined."¢

A more concrete obligation following from this is that the state ensures that the University is
functional, independent and organised according to standards that are adequate for science
("wissenschaftsaddquat”).

Art. 5(3) GG also "grants to those engaged in academic activity a share in public resources and in
the organisation of academic life."*®” It follows from the state obligations that an individual right
holder has a "right to state measuresincludingorganisational measures, whichare indispensable for
the protection of his or her freedom, which is secured by fundamental rights, because they make
free scientific activity possible in the first place."® The principle of self-governance of Universities
is ensured, and can be departed from only in the most exceptional circumstances, which arguably
results from the case law of the German Federal Constitutional Court.’® This then canalsotranslate
into a right of an Art. 5(3)GG right-holder.

For the publicly funded scientific establishment organisational measures must be taken which are
appropriate".""° It is noteworthy that the state enjoys discretionin fulfilling this task,** and there
is no given organisational system that follows from the constitutional norm.*”

Next to the provision of organisational measures,and in order to ensure functionalinstitutions, such
state obligations also include the provision of financial means,”* including the basic resources
necessary for conductingscience,”*and other means. Furthermore, there rests an obligation on the

165 Dieter Grimm, 'The Role of Fundamental Rights After Sixty-Five Years of Constitutional Jurisprudence in Germany'
(2015) 13 International Journal of Constitutional Law 9, 22 discussing the Lith judgment of the German Constitutional
Court (BVerfG 7,198 (1958)), where this was first set out and from which follows also the (indirect) horizontal effect
of fundamental rights.

166 BverfGE 35, 79 [113]= NJW 1973, 1176 (1177), [own translation].

167 BVerfGE 1BVR 911/00, 1BVR 927/00, 928/00, (155); BVerfGE 35, 79 (115), [official translation].

168 BVerfGE111, 333[353]=JuS 2005, 642 (644), [own translation].

169 See the discussion in Garditz (n127) para 239 as to whether one can understand the BVerfG as having unequivocally
recognised this principle, with reference to case BVerfG 111, 333 [356].

170 BverfG 35,79 [114] = NJW 1973, 1176 (1177), [own translation].

71 BverfG 66, 155 [177]; 93, 85 [95] as cited and discussed in H Hofman and HG Henneke (eds), GG Kommentar zum
Grundgesetz (Carl Heymanns Verlag, 16" edn, Wolters Kluwer 2025), para. 51; Garditz (n 127), para 210, pointing out
that this is the case "as long as the core of scientific activity remains reserved for the self-determination of individual
scientists" [own translation].

172 BVerfG 35, 79 [115], as cited in Hofman and Henneke (n 171).

175 Hofmann and Henneke (n 171) para 51.

174 Gérditz (n127) para 261 with reference to BVerfG 43, 242 (285) and BVerfG 127, 87 (125).
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state to establish procedural safeguardsin decision-making procedures that relate to the individual
freedom of teaching and research,”® and "a right to a distribution of available resources at the
University that is objective, function-oriented and free of arbitrariness".’®

The state also has a duty to protect scientists and scientific institutions against violations of their
scientific freedoms by third parties (see also the section on 'Duty bearers'above).?””

Interferences, limits and examples of prohibitions or violations

Interferences

"Any state influence on the process of gaining and communicating scientific knowledge" emanating
from a duty bearer amounts to an interference with Art. 5(3) GG.”® "Objects of such influence can
be both individual scientists and scientific institutions such as the university",””® which enjoy
autonomy.'®° At the same time, institutions might be interfering with the rights of individuals; in case
of a conflict between the individual rights of a Professor and those of the university the individual
rights of a university Professor carry more weight than those of the university under Art.5(3) GG.*
The fundamental right gives "University professors over and above their general status as civil
servants [...] extensive independence in the exercise of their profession."® There might also be
horizontal conflicts between university professors.

Limits

'Freedom of the sciences' (Wissenschaftfreiheit) is an unconditionally protected basic right but
there are still permissible limitations. These are to be found for one in the 'Treueklausel'. The second
sentence of Art. 5(3) GG reads that "the freedom of teaching shall not release any person from
allegiance to the constitution." Commentators have pointed out that the case law of the Federal
German Constitutional Court does not give clear indications as to what this sentence means and
how it should be interpreted, nor is there agreement in the literature on this point.*® It is suggested
that this sentence provides an opening for intervention in cases where there is an abuse of the
freedom of teaching against the free democratic basic order.*® The other limits emanate from the
Constitution ('verfassungsimmanente Schranken"). These canconcern restrictions that benefit the
freedom of research and teaching, such as, for example, "measures for the quality assurance of
academic teaching that meet academic standards [and thus] serve to ensure that the universities
fulfil their tasks."® There canalso be justified restrictions resulting from the protection of other
fundamental rights of other scientists or third parties.’® Examples include the right to health, the
right to life, religious freedometc.

75 Garditz (n127) para 262.

176 Garditz (n127) para 262 [own translation], with reference to, inter alia, BVerwGE 52, 339 (348).
177 Jarass (n139) para 145a.

178 BverfG, 47,327/367, as cited in Jarass (n 150) para 142.

179 Jarass (n139) para 142 [own translation].

180 BverfGE 111, 333/354, as cited in Jarass (n 139) para 143.

8l BVerwGE 102, 304/309 as cited and discussed by Jarass (n139) para 153.
182 BverwGE 61, 200/206, as cited in Jarass, (n 130) para 154, [own translation].
85 Hofmann and Henneke (n 171) para 54, and literature cited therein.
Hofmann and Hanneke, (n171) para 54.

185 BVerfG1BvL 8/10, (58).

186

184

Hofmann and Henneke (n 171) para 55.

187 Hans-Heinrich Trute, ',..the nature is the ultimate bioterrorist" Wissenschaftsfreiheit in Zeiten eines entgrenzten

Sicherheitsdiskurses' 2 Ordnung der Wissenschaft 99, 107, discussing the relevance of the state's duty to protect also
in reference to Art. 20a GG on the state's duty to protect the natural foundations of life and animals.
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Examples of prohibitions or violations

An example of a prohibition concerninguniversity professorsis that they do not have the authority
to issue instructions ('Weisungskompetenzen’) to each other, as noted in the literature.”®®It results
also from case law that powers held by management of a scientific establishment must not lead to
direct interferences with "the guaranteed freedom of academic initiative as well as choice and
implementation of scientific research of university professors."® An example of interferences with
the rights of universities, whose autonomy shall as far as possible be guaranteed, concerns
accreditation. This form of interference is considered to be a particularly serious one;** therefore
the basic requirements have to be set out in a formal law, which, it has been argued, was not the
case with the Bologna declaration.™

Relationship with other constitutional rights

There is a commonality to be found when comparing freedom of the sciences with the freedom of
the arts: both are said "to protect a critical counter-public and ensure the epistemic openness of
society",*?but the two rights are also said to show marked differences; namely, that science follows
rules of a particular rationality and is strongly institutionalized as it is coupled to a scientific
discourse,' while the freedom of the arts protects the irrational expression of the individual and
the free development of creativity.** Scientific communication falling within the scope of Art. 5(3)
GGis also said to be different from general expressive statements protected under Art. 5(1) GG "as
the justification for scientific statementsis based on a specific rationality that flows from scientific
expertise."® Art. 5(3) GG is lex specialis (the more specific law) to Art. 5(1) and (2) GG when it
comes to scientific communications and also to the right to the free development of one's
personality (protected under Art. 2(1) and Art. 1(1)GG) to the extent that this relates to such
developmentin the context of researchand teaching.

Notable recent developments or debates

Most of the recent controversies involving academic freedom in Germany arose against the
background of the war in Gaza and in (direct or indirect) reference to opinions expressed on the
topic by some of the members of the academic community.'®® Several of the controversies have
reached ordinary courts.’ Some might eventually reach also the Constitutional Court, as —
according to the commentators — they engage questions about the scope and nature of
Wissenschaftsfreiheit as a constitutional freedom. For example, against the background of student
encampments and protests, commentators have drawn attention to the potential conflict between
the freedom of assembly (protest) and scientific freedoms.**® Further, as authorities raise ideas to

188 Jarass (n139) para 154.

189 Jarass (n139) para 154, citing BVerfGE 57, 70/94 f; Fehling BK 110 (own translation).

190 Jarass (n139) para 151, with reference to BverfGE 141, 143 RN 50ff, V Coelln FH 115.

1 Jarass (n139) para 151, with reference to BverfGE 141, 143, Rn. 59.

192 Garditz (n127) para 30.

193 Gérditz (n127) para 30.

194 Garditz (n127) para 30.

195 Garditz (n127) para 31

19 See also the other part of the EP Academic Freedom Monitor 2024: 'Analysis of the de facto state of academic freedom
in the EU - country overview', written by Peter Maassen, Jens Jungblut, Dennis Martinsen, and Veslemgy @vrebg.

197 'Israelfeindliche Posts: Max-Planck-Gesellschaft durfte Wissenschaftler kindigen' (Beck-Aktuell)

<https://rsw.beck.de/aktuell/daily/meldung/detail /arbg-halle-1Ca37824-israel-max-planck-kuendigung>

accessed 15 December 2024.

Noah Zimmermann, 'Studierendenproteste im Versammlungsrecht' (VerfBlog, 24 May 2024)

<https://verfassungsblog.de/studierendenproteste-im-versammlungsrecht/> accessed 30 May 2024.
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couple state funding with the intended fight against anti-Semitism, legal scholars have discussed
under which conditions suchactions can (or cannot) be constitutionally justified.**°

4.2.2. Greece?®

Introduction

As it emerges from Part| of this study, Greece has a strikingly (also in a comparative context)
detailed constitutional provision on academic freedom. Art. 16 of the Greek Constitution ("GC")
titled 'education, arts, and sciences' comprises nine paragraphs. Art. 16 (1) GC provides iniits first
sentence the freedom of science, research, and teaching next to the freedom of the arts. Art. 16(1)
GC also explicitly refers to the term 'academic freedom' (akadnuaikn eAeubepia) in the second
sentence. Art. 16 GC regulates matters of educationat all levels and, provides for institutional and
organisational aspects of academic freedom, including the status of higher education teaching
personnel.?®

This provision has remained unaltered since the adoption of the Greek Constitution in 1975, though
its potentialrevisionis being discussed, alsoin the context of the recent debates on the recognition
of secondary establishments of foreign Universities,** with a view to amending the prohibition of
private Universities. The process for constitutional revision is expected to be kicked off (within the
framework of a broader constitutional revision) in 2025.2%

In the Greek system, constitutionality control of statutes is conducted by all courts (civil, criminal
and administrative) of all levels, to the extent necessary for decidinga case.?*Provisions of statutes
that are held to be unconstitutional "cannot be applied in a specific case before the Court".?*® The
Greek system of constitutional judicial review is characterised as "diffuse, indicental and
concrete".* However, the Greek Council of State (CoS), the Supreme Administrative Court of
Greece, has been likened toa constitutional court given the concentration of judicial review there.?’

199 Kai Ambos, Cengiz Barskanmaz, Gunter Frankenberg, Matthias Goldmann, Anna Katharina Mangold, Nora Markard,

Ralf Michaels, Jerzy Montag, Tim Wihl 'Antidiskriminierungsklauseln im Zuwendungs- und Férderungsrecht:
Rechtliche Uberlegungen' (VerfBlog, 16 May 2024) <https://verfassungsblog.de/antidiskriminierungsklauseln-im-
zuwendungs-und-forderungsrecht/> accessed on 30 October 2024; Alilghreiz and others, 'Resolution auf Kosten der
Grundrechte: Warum die Bundestagsresolution zum Schutz jidischen Lebens die Meinungs-, Kunst- und
Wissenschaftsfreiheit bedroht' (VerfBlog, 13 November 2024) <https://verfassungsblog.de/antisemitismus-
resolution-grundrechte/> accessed on 12 December 2024.

200 This section is largely based on the more detailed works of Lina Papadapoulou and Spyridon Vlachopoulos as further

indicated in the referencing. L Papadopulou, 'Greece' in Vasiliki Kosta (ed), Academic Freedom: Constructing its
Content For EU Law, (Cambridge University Press, forthcoming), draft on file with the authors, page references
correspond to the draft version; Zmupog Bhaxomoudog, ApBpo 16: Matdeia, téxvn, emothUn' os: ZUpog BAaxomoulog,
Zevodpwv Kovtiddng, Navvng Tacomoudog, Xuvtayua: Kat' dpbpo epunveia, (2023) (Spyridon Vlachopoulos, 'Article
16: education, arts, science' in Spyridon Vlachopoulos, Ksenofon Kontiadis, Giannis Tasopoulos, Constitution —
interpretation by article (2023)[own translation of title]), available in Greek at: www.syntagmawatch.gr/my-
constitution/arthro-16/.

201 For the full text of Art. 16 GG see above at 35.

202 See discussion below on 'notable recent developments or debates'.

As reported in the Press, see eg www.esos.gr/arthra/83658/k-mitsotakis-2025-tha-xekinisei-i-anatheorisi-toy-

syntagmatos-kai-toy-arthroy-16-gia-ta, and other fora, eg: https://daily.nb.org/arthrografia/borei-na-einai-tolmiri-

kai-synainetiki-i-anamenomeni-pebti-anatheorisi-tou-syntagmatos/

See Julia lliopoulos-Strangas and Stylianos-loannis G. Koutnatzis, 'Greece' in Allan R Brewer-Carias (ed),

Constitutional Courts as Positive Legislators (Cambridge University Press, 2017) 539, 544.

205 ibid 545.

206 ibid 544, with reference to further literature.

ibid 546. The reasons given for that are "the availability of legal remedies against judicial decisions, the lower courts'

standard practice of following the pronouncements of the high courts, and the constitutionally based option for

individuals to directly challenge executive acts before the Council of State."
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Material scope of the right

The term 'academic freedom'is understood to encompass the freedom of science, research and
teaching but specifically as relating to the context of higher education institutions.?®® Science is
considered the more general concept here, which includes research and teaching.?® The literature
notes that the context of higher education institutions does not relate to the physical place of
universities, instead it includes the communication of scientific views and opinions outside the
premisses of the University (such as in the media or in public gatherings). In other words, what can
been termed 'extra-mural expression'*?is also covered by academic freedominthe Greek context,
accordingto Greek literature.

In relation to scientific freedom and the meaning of the term 'science’, academic commentary has
suggested that the German Constitutional Court's definition can serve as a useful starting pointalso
for the Greek legal order.?" Science can accordingly be understood as "all activity that on the basis
of its content and form is to be seen as a serious, systemic endeavour to discover what is true."??
The production as well as the dissemination of scientific work is protected. 'Scientific freedom’
protects choice of topic, methods and results achieved.?®

Regarding freedom of research, the definition of the term 'research'results from academic writings,
which includes slight variations and levels of detail. As an example, the work of Manesis is cited,
defining it as follows: "mentaland technical activities that aim, ina systematic and evidential way, to

acquire new knowledge".*

Similarly, the same author is cited to define freedom of teaching as: "the communication and
methodical transmission, ina documented and pedagogical way, of the results of the research either
orally (in lessons, lectures, tutorials, exercises, lectures) or in writing (in writings, theses, studies,
'notes' and other publications) especially for the training of new scientists."** According to a majority
view in the academic literature, freedom of teaching [as an emanation of freedom of science?] is
applicable only to teachingin higher education,and not in primary or secondary education.*®

Right holders (personal scope of the right)
Accordingtothe case law of the Greek Council of State,academicfreedom "constitutes anindividual
right of the university researcher or teacher, which is exercised as an organized activity within the
framework of the higher educationalinstitutions."?’

From this follows unequivocally that university teachers and researchers are rights holders of
academic freedom. Academic commentators have however remarked that the group of rights
holders s larger encompassingall those that exercise teachingand research activities in the context

208 papadoloulou, 'Greece' (n 200) 4, with reference to Council of State Plenary 519/2015, para 14.

209 Vlachopoulos (n 200) 22.

210 Joghum Vrielink and others, 'Academic Freedom as a Fundamental Right', (LERU Advice Paper No. 6, League of
European Research Universities, 2010).

21 Vlachopoulos (n 200) 15 — 16, with reference to BVerfGE 35, 79 [113], and pointing to further references in

MavtloUdag, H akadbnuaikn eheuBepia - Opyavwtikn kat dtadikactikn Bewpnon - To cuvVTAyMATIKO TAQICLO TNG

efeMEne twv maverwotuiakwy (1997) (PG Mantzoufas, Academic Freedom — Organisational and Procedural

Development (1997)), p. 151 [own translation].

See discussion above on Germany, 52, fn 78.

213 Vlachopoulos (n 200) 16.

214 A, Maveoncg, 'H ouvtaypatiky mpootaocia ¢ akadnuaikng eAeuBepiag' os Tou 1&iou Suvtayuatikn Bswpia kat mpdén
(exb. ZakkouAag, Oscoalovikn 1980) (A. Manesis, 'Constitutional protection of academic freedom'in A Manesis (ed)
Constitutional theory and practice (Thessaloniki, Sakkoulas 1980))[own translation of title], p. 674 [676] as cited in
Vlachopoulos (n 200) 22.

215 Manesis (n 214), as cited in Vlachopoulos (n 200).

216 Vlachopoulos (n 200) 23, also noting some minority view authors who consider freedom of teaching to be applicable
to all levels of education.

27" Council of State Plenary 519/2015, §14, as cited in Papadopoulou, 'Greece' (n 200) 4.
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of the university, irrespective of what precise relationship they have to the university (e.g. even
those invited to give a lecture enjoy academic freedom).?®

Art. 16(6) GC, recognises professors of university level institutions as public functionaires (as
opposed to 'public servants'). Case law of the Council of State has recogonised that professors
"enjoy special personaland functional independence".? "The remaining teaching personnel" is also
expressly recognised as "likewise perform[ing] a public function, under the conditions specified by
law." This status distinguishes professors and other higher education teaching personnel from
teachersat primary and secondary schools.?®

Accordingtothe literature students are alsorights holders of academic freedom, "to the extent that
characterises their mission and institutional role within the university community."** While Art.16(4)
GC provides that "a special law shall define all matters pertaining to student associations and the
participation of students therein" students or their representatives are not deemed to have a
constitutional right to participate in the administration of higher educationinstitutions.??

Notably, the right holders of the broader scientific freedom (beyond the university context) under
Art. 16 are not the same as the right holders of academic freedom:in case of the former, the holders
of the right are "all natural and legal persons who carry out scientific activity, i.e. also including
foreigners and legal persons under private law".?*® The prohibition of private universities does
therefore not extend to private researchinstitutions.?*

Higher education institutions are also right holders of corollary duties by the state (e.g. higher
education institutions "are entitled to financial assistance" from the state per Art. 16(5) GC (see
below on The nature and function of the right').

Duty bearers
The state and its bodies are the main duty-bearersinrelationship withindividuals and institutions.

The state has furthermore an obligation to '‘promote and develop' art and science, research and
teaching per Art.16(1) GC and accordingto Art.16(2) GC education constitutes a basic mission of
the State. The obligations of the statein science, research and teaching (asapplicable tothe higher
education sector for our purposes) include to respect and protect this freedom "but also to take
positive measures for their development and promotion, ensuring to scientists the necessary
(spaces, materials, laboratories, financial support, libraries, etc.).? Relatedly, the Council of State
has also held that "the faculty members of the HEI have, directly deriving from article 16 of the
Constitution, an individual right to claim from the state the assurance of the relevant prerequisites
of logistical infrastrucure as integral elements of academic freedom and as necessary conditions of
the constitutionally enshrined mission of the researchers".?* Based on Art.16(4) GC "all Greeks have
the right to free education, at all levels, in state schools" which has been interpreted as including
higher education, although not including postgraduate courses,?” but with caveats on how high
those canbe. The corollary is that the state has the duty to provide education for free. This leads to
a system in Greece where Universities cannot ask for any tuition or registration fees, however low,
and the state provides all books for free to all students at all levels of education, including

218 Vlachopoulos (n 200) 26, fn 59.

219 Papadopulou, 'Greece' (n 200) 13 with reference to CoS 1291/2003, para 6.
220 papadoloulou ibid.

221 Vlachopoulos (n 200) 26.

222 papadopulou, 'Greece' (n 200) 15.

223 Vlachopoulos (n 200)17.

224 Council of State 1043/198 as discussed in Vlachopoulos (n 200) 18, fn 36.
225 Papadopoulou, 'Greece' (n 200) 19.

226 \/lachopoulos (n 200), citing CoS 4009/2000.

227 CoS Plenary 2411/2012, as cited in Papadopoulou, 'Greece' (n 200) 18.
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universities. The state has also an obligation under Art. 16(4) GC "to provide financial assitance to
those who distinguish themselves, as well as to students in need of assistance or special protection,

in accordance with their abilities", whichincludes the provision of scholarshop and other benefitsin
kind.?*®

The nature and function of the right

Next to an individual subjective and negative right (see discussion above), which protects a right
holder from unjustified interferences, Art. 16 GC provides also for "an objectified protection of
"science", as a guarantee of an institution [Sarafianos 2017: 395, ar. per. 45] given that 'the free
development of science' constitutes a 'fundamental purpose of the state™.?? Art. 16 GC provides
further institutional guarantees, including the universities' organisation as 'legal persons of public
law' based on Art 16(5) GC ("Education at university level shall be provided exclusively by
institutions which are fully self-governed public law legal persons."), full self-governance,and asa
corollary, state supervision. All of which shall be at the service of freedom of science. Some authors
consider that these institutional guarantees translate into individual subjective rights®° whereas
others see them as incorporating a dual role®! as an individual right but also an (one may say
'objective'— if one comparesit to the Germany context above) institutional guarantee.

The principle of full self-governance has been interpreted as meaning that higher education
institutions "decide on their own affairs with their own bodies, which they themselves choose."%?
"These bodies are determined by the common legislator, but they are made up of persons who are
in charge of or participate...in the realisation of their educational and research mission".%* Self-
governance also includes financialindependence even though the state has also the duty and HEls
the corollary right to financial assistance by the state, per Art.16(5) GC.

Interferences, limits and examples of prohibitions or violations

According to Art 16(1), second sentence: "academic freedom and freedom of teaching shall not
exemptanyone from his duty of allegiance to the Constitution." This is the only explicit limitation of
academic freedom and freedom of teaching. It does "not set limits to scientific research and does
not exclude criticismin a proper scientific method"#* but can for example impose limitations in
teaching (such as the prohibition of hate speech).

For scientific freedom, including the academic freedom manifestation of it, this right can find its
legitimate limitations (after a balancing of interests) only in the (fundamental rights of the)
Constitution itself.**

An example of a prohibitionis that the governing council of a hospital (not a University body) cannot
limit the clinical didactic or research activity of a University hospital doctor assigned to them by a
Univeristy body.*¢In the context of self-governance "it is unconstitutional to entrust the decision-
makingauthority of matching department, for the realization of any internal transfers, to the Council
of Higher University Education (SAEP), which could judge the scientific correctness of the decisions
of the General Assemblies of the university departments, because in the composition of the body
this also includes persons lacking the relevant scientific qualifications."**’

228 papadopoulou, 'Greece' (n 200), 17.

22% Cos Plenary4741/2014, sk. 11, as cited in Papadopoulou, 'Greece' (n 200) 18.

2350 papadopoulou, 'Greece' (n 200) 20, with reference to Venizelos (1982:179).

231 Papadopoulou, 'Greece' (n 200) 20, with reference to Chrysogonos (2024: 520).
252 CoS 405/84 in Papadopoulou, 'Greece' (n 200) 20.

233 CoS 519/2015 and other decisions cited in Papadopoulou, 'Greece' (n 200) 21.
254 Papadopoulou, 'Greece' (n 200) 15.

See Vlachopoulos (n 200) and Papadopoulou, 'Greece' (n 200).

236 CoS, 2478/2000 discussedin Vlachopoulos (n 200), 27.

257 Papadopoulou, 'Greece' (n 200) 21.
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Relationship with other constitutional rights

Freedom of the arts and sciences are said to be directly connected concepts as special
manifestations of the broader concept of intellectual freedom.?® It has abeen noted that the
intellectual freedoms enshrined in Art. 16 GrC "are — also — specific manifestations of the mother
right of free development of personality, in the individual's speacialised pursuits of art, science,
education (general, scientific,and professional) and sport.>°

Notable recent developments or debates

Law 5094/2024 titled 'Strengthening the Public University — framework for the operation of non-
profit branches of foreign University'?*® was published on 13 March 2024. According to this law
secondary establishments (branches) of foreign higher educationinstitutions that are recognised in
their country as academic can operate and are given legal status as "Legal Entities of University
Education". For degrees awarded by these University branches to be recognised as "academic" (and
not merely as professional qualifications) they need to be certified by the National Authority for
Higher Education (ETHAAE). Heated pubilc debates accompanied by scholarly debates surrounded
adoption of this Law. Strong critique was voiced, including "by the majority of constitutional lawyers
who insist that it is contrary to the Constitution."?" The academic debates also discussed the role of
EU law in this context, including questions about whether Art. 16 GrCis in tension with EU law, and
more specifically the internal market freedoms, and whether Art. 16 GrC can be interpreted in
accordance with EU law.?*

238 \|achopoulos (n 200) 15, para 13.

259 Aiva NanadomoUlou oe: Eu. BeviZéhog (81€06.), To EN\nvikd Tuvtayua, Kat' dpbpo epunveia, Tépog | (Apbpa 1-25),

ek&doelg TakkouAa 2025, 0. 303 ., 736, 741 — 742 (Lina Papadopoulou, 'Article 16" in Eleftherios Venizelos (ed), The
Greek Constitution — Interpretation by Article (Articles 1-25), vol | (Sakkula Publications 2025) 303ff, 736, 741— 742)
[own translation of title].

'Evioxuon Ttou Anuodotou MMavermotnuiou - T[MAaiolo Asttoupyiag un KEPSOOKOTUKWY TAPAPTNUTWY EEVWV
TAVETUOTNUIWY Kat AMeg Suatdetg’, NOMOX YM' APIOM. 5094, EOHMEPIAA THX KYBEPNHXIEQZ, Teuxog A'
39/13.03.2024. 'Strengthening the Public University - Framework for the operation of non-profit branches of foreign
universities' Public electronic consultation on the draft law of the Ministry of Education, Religious Affairs and Sports
(Ministry of Education, Relogious Affairs and Sports, 13 March 2024).

See also '14.4  National reforms in  higher education' (Eurydice, 13 December 2024)
https://eurydice.eacea.ec.europa.eu/national-education-systems/greece/national-reforms-higher-
education#:™:text=The%20purpose%200f%20Law%205094,constitutional%20purpose%200f%20higher%20education
Papadopoulou, 'Greece' (n 200) 11. See also the critical stance of the following constitutional law scholars: A.
AepBrtowng, I Apdoog, A. Kaidatlng, |. Kautoidou, =. Kovtiadng, M. Mavtloudag, . Twtnpeéing, K. Xpuaodyovog,
'OKTW KABNYNTEG ZuvTaypaTikoU ALKaiou KPIvOuv avTlouvTayuaTikeG Tig Statdlels yia ta tdlwtikd Mavemothuia'. A.
Dervitsiotis and others, 'Eight Professors of Constitutional Law consider the provisions on private Universities
unconstitutional' [own transaltion of title], available at <www.constitutionalism.gr/okto-kathigites-sintagmatikou-
dikaiou-krinoyn-antisintagmatikes-tis-diataxeis-gia-ta-idiotika-panepistimia/>.

See eg: B. Tkoupng/Eu. Beviléhog, 'H ouudwvn pe to evwolako Sikato epunveia tou apbpou 16 map. 5 kat 8 tou
Tuvtdypatog kat Ta meplbwpla avdAnyng vopoBeTikwy TpwToBouliwy o0To TeSio TNG N KPATIKAG avwTatng
ekmaibeuong', (Ek66oelg ZdkkouAa, 2024). V Skouris, E Venizelos, 'The interpretation of Art. 15 para. 5 and 8 of the
Constitution in accordance with EU law and the scope for legislative initiatives in the field of non-state higher
education' (Sakkoula, 2024) [own translation of title]; Avtwvng Meta&dg, 'Mn kpatikd AEl kat evwotakd dikato: Metalu
TEAYUATIKOTNTAS Kal Tpooxhuatog'. A Metaxas, 'Non-state higher education institutions and EU Law, between reality
and pretence' [own translation of title], available at: www.constitutionalism.gr/mi-kratuka-aei-kai-enosiako-
dikaio/# _ftnl; N. AAPLldtog, 'Aev atikeltal oTo Zuvtayua n Asttoupyia mapaptnudtwy vy mavemotnuiwvot v
EMGSa’ NoB 72(2024)/1, 45. TNOMOAOTHZH. N Alivizatos, 'The operation of branches of foreign universities in
Greece is not contrary to the Constitution', OPINION, NoB 72(2024)/1, 45 [own translation of title]; K.
Mavvakomoulog, 'To apBpo 16 tou Tuvtaypatog otn 6ivn tou veodeoudapxikou cuvtayuatiopou' NoB 72(2024)/1,
61. K Giannakopoulos, 'Article 16 of the Constitution in the vortex of neofeudal constitutionalism'[own translation of
title] NoB 72(2024)/1, 61.
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4.2.3. The Netherlands?*3
Background

There are no explicit provisions on the protection of academic freedom or institutional autonomy in
the Constitution of the Kingdom of the Netherlands.?** Some aspects of academic freedom are
protected by Article 7 of the Constitution (freedom of expression). The relevance of Article 23(2) of
the Constitution (on education), identified as pertaining to academic freedom in some databases,
remains unclear as the provision is generally not explicitly discussed as a source of academic
freedom rights.?** Scholars and stakeholders argued that academic freedom is therefore best
understood as an 'umbrella concept' that encompasses several different norms.?*® The extent to
which they are enforceablein courts differs.? Importantly, as the Netherlands has a partly monist
system (Articles 93 and 94 of the Constitution) — with national courts able toapply bothwrittenand
unwritteninternational law directly — a significant part of the 'core' of enforceable academic freedom
rights can be located in international law. The 'core' of enforceable academic freedom rights can
therefore be located infreedom of expression (Article 7 of the Constitution, Article 10 ECHR, Article
19 ICCPR), Article 13 of the EU Charter of Fundamental Rights (within the scope of EU law,see also
Section 4), and secondary law provisions such as copyright law.?*® Several other non-enforceable
legal provisions might also be relevant for academic freedom protection.?* This concerns in
particular academic freedom as the principle of university governance established in secondary
legislation, the only explicit legal provision on academic freedom in Dutch law (Article 1.6 of the
Higher Educationand Scientific Research Act).?°

The Dutch Constitution does not allow for the courts toreview the constitutionality of statutes (Art.
120). However, courts should not apply statutes in case they are contrary to international treaties
binding the Netherlands. A court of high authority is the Hoge Raad der Nederlanden (the Supreme
Court) — a court of cassationthat assess the correct application of law ina given case. Legal doctrine
plays an important role in the development of Dutch law as well.?*! Considering these features of
the jurisdiction, a closer look beyond the Constitution sensu stricto is necessary to reconstruct the
content of academic freedom in the Dutch 'constitutional tradition' to obtain a full picture able to
inform Europeandebates.

Material scope of the right

While academic freedom is not mentioned directly in the Constitution, it is reflected (to various
extents) in different provisions of national and international law. The scarce regulation of academic
freedom in Dutch law has been recognized by national stakeholders as both an opportunity —as it

243 This Section is based on the chapter by Joris Groen, 'Academic Freedom in the Netherlands: A Legal Exploration' in

Vasiliki Kosta (ed), Academic freedom (Cambridge University Press forthcoming), draft on file with the authors, page

references correspond to the draft version.

See Peter Maassen and others, 'State of Play of Academic Freedom in the EU Member States: Overview of de Facto

Trends and Developments' (n 13) para 3.22; see the remarks in Janka Stoker, Carel Stolker and Berteke Waaldijk,

'Powerful and Vulnerable. Academic Freedom in Practice' (University of Amsterdam 2023) 37.

While no commentator mentions this provision as explicitly relevant for academic freedom, it does feature implicitly

in some of the discussions. See, for example, Groen (n243) s 5.

ibid s 2; see also Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW, 'Academische vrijheid in

Nederland. Een begripsanalyse en richtsnoer' (Koninklijke Nederlandse Akademie van Wetenschappen 2021) s 2.1

<https://knaw.nl/publicaties/academische-vrijheid-nederland>.

247 Groen(n243)s2.

248 ibid; see also Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246)s 2.1.

249 Eg Article 15.3 ICESCR (freedom indispensable for scientific research), The 1997 UNESCO/ILO Recommendation, The
2017 UNESCO Recommendation on Science and Scientific Researchers. See Groen (n 243) s 2; see also Commissie
voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246)s 2.1.

250 Groen(n243)ss2, 4.

251 For an overview of the Dutch system, see also Jan M Smits, 'The Netherlands'in Jan M Smits and others (eds), Elgar
Encyclopedia of Comparative Law (Edward Elgar Publishing 2023).
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allows the university community 'to give substance to the ideals of academic freedom'—and as a
disadvantage, as the 'largely unwritten character' of academic freedom might blur its meaning and
obstructits protection.??

First, various dimensions of academic freedom are protected by provisions on freedom of
expression (Article 7 of the Constitution, Article 10 ECHR, Article 19ICCPR). Under these provisions,
academic freedomis an enforceable individual right.%* The most extensive protection is said to be
granted under Article 10 ECHR. The European Court of Human Rights has previously granted
protectionunder Article 10 ECHR alsoto individualacademics, interpreting restrictions on their free
expression (permitted under Article 10(2)) restrictively (see the section on'Interferences, limits, and
examples of violations' below).?* The Court conceptualises the freedomin the following terms:

"academic freedom in research and in training should guarantee freedom
of expression and of action, freedom to disseminate information and
freedom to conduct research and distribute knowledge and truth without
restriction (see Recommendation 1762 (2006) of the Parliamentary
Assembly of the Council of Europe). It is therefore consistent with the
Court's case-law to submit to careful scrutiny any restrictions on the
freedom of academics to carry out research and to publish their findings
(see Aksuv. Turkey [GC], cited above,§ 71). This freedom, however, is not
restricted to academic or scientific research, but also extends to the
academics' freedom to express freely their views and opinions, even if
controversial or unpopular, in the areas of their research, professional
expertise and competence. This may include an examination of the
functioning of public institutions in a given political system, and a criticism
thereof.">*

Article 7 of the Dutch Constitution also explicitly prohibits, under any conditions, a priori censorship
of any publications — this finds application to scholarly publications as well.** While academic
freedomas an 'umbrella concept'differs from freedom of expression,?” several core dimensions of
academic activities can be protected under the freedom of expression provisions. Article 13 of the
EU Charter of Fundamental Rights, within the scope of EU law, protects further both the individual
aswell as theinstitutional dimension of academic freedom (institutional autonomy) andimposes the
duty on Member States to protect them (see Section 3.2.3).

Second, this enforceable individual right is further operationalised by, or canbe interpreted in light
of, secondary laws. It has been pointed out that academics are not restrictedin their free expression
under secondary laws the same way as other public officials, despite being funded predominantly
by the state.?® Copyright law can also be perceived as protecting some dimensions of academic
freedoms.?® However, the most important provision of secondary law is Article 1.6 of the Higher
Educationand Scientific Research Act, the only explicit legal pronouncement on academic freedom,
that states: 'At institutions of higher education and academic hospitals academic freedom shall be

252 Stoker, Stolker and Waaldijk (n244)37.

25 Groen(n243)s6.1

254 See the overview in Kovécs (n 25)1, 6-13.

255 Mustafa Erdogan and Others v Turkey [2014] ECHR Applications Nos. 346/04 and 39779/04 [40].
2% Groen(n243)s6.1

257 Stoker, Stolker and Waaldijk (n 244) 54-55.

258 Groen(n243)s6.2.

259 ibid s 2.
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observed'.?®® The Explanatory Memorandum to Article 1.6 of the Higher Education and Scientific
Research Act explains how the freedom was conceptualised by its draftersin the following terms:

"We see academic freedomas a right that is closely related to freedom of
opinion and expressionand is specifically aimed at the position of individual
teachers and researchers as well as students. Essentially, it is about their
freedom to teach, conduct research and receive education respectively.
They have the freedom to follow their own scientific and scholarly views
and not be dependent on certain political, philosophical or scientific
theories. Only if this condition is met can science flourish and the
independent and critical thinking required for it be developed. Academic
freedom thus has three aspects: freedomin teaching, freedomin practising
researchand freedomin receiving education."*®

In the report from the Royal Academy of Arts and Science (KNAW Report, not a legal source),
academic freedom is further defined as 'the principle that staff of academic institutions is free to
conduct their scientific research, publishits findings, and teach'.?? Academic freedomis said to be
functionally tied to the position of an individual, e.g. the job of the academic (see also the sectionon
'Right holders' below).?* Such a freedom encompasses the following elements:

e choice of the researchtopics, questions, and methods,

e accesstoinformation sources,

e publishing or disseminating research information at conferences, lectures, in other
researchfora,

e choiceof researchpartnersand collaborators,

e choice of the design and content of academic teaching.?*

Less attention is typically given to the students' freedoms. As stated in the Explanatory
Memorandum to Article 1.6 of the Higher Education and Scientific Research Act, they enjoy the
freedomto'receive education'. It has been said that this includes 'the freedom to sudy subjects they
wish to explore!, 'to engage in the conversation with their teachers about assumptions in the
teaching [...] without being intimidated', and ‘from interference [...] by national governments and
providers of scholarships and visas'.?®®

Third, academic freedom is also perceived as distinguishable from but closely intertwined with
institutional autonomy.?® Institutional autonomy is also protected, within the scope of EU law, by
Article 13 CFR (see Sections 3.2.3 and 5). In Dutch debates, it is understood to encompass two
dimensions: (1) institutional autonomy versus the government and (2) 'the internal organisation of
the university', which can be perceived as self-governance within the university on core teaching
and research matters.?” Commentators suggest that — as a matter of constitutional law regarding
education — the state can interfere with the university sphere only to a limited degree and
universities are free to act autonomously, unless a legal norm states otherwise.?® The scope of

260 Translation of the full provision following that proposed by Stoker, Stolker and Waaldijk (n244)37.

261 As referenced in ibid 38.

262 Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246) s 2.1; as referenced in Groen (n 243)
s4.

263 Groen (n243)s4.

264 Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246) s 2.1; see also Groen (n 243) s 4.

265 Stoker, Stolker and Waaldijk (n 244) 52-54.

266 ibid 39; Groen (n243)s5.

267 Stoker, Stolker and Waaldijk (n244)39; Groen (n243)s 5.

268 Groen(n243)s5.
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legitimate interference might differin respect of private and public institutions (see the section on
'Right holders' below). Examples of obligations imposed on the university sector concern matters
such as quality control (accreditation), fundingand its allocation, or degree requirements.?*®

There are also several areas of law and practice where the scope of academic freedom rights remains
less clear. These concern, for example, employment relationships?”® or the influence of external
funders on research conducted at public institutions.?™ In any case, however, it is recognized that
academic freedom and institutional autonomy can only be properly promoted and protected in
reference to respective duties imposed on relevant authorities and institutions (see the section on
'Duty bearers'below).?”

Right holders (personal scope of the right)

As academic freedom is reflected in different provisions of national and international law, the
personal scope of the rights might differ under different provisions. Generally, freedom of
expression is granted to everyone. The European Court of Human Rights qualified when such
expression might be considered to have an academic character under 10 ECHR. This concerns
professional academics, albeit —when they also hold other (non-academic) offices — the Court might
consider in which capacity they are making use of their freedom of expression.?* According to the
Explanatory Memorandum to Article 1.6 of the Higher Education and Scientific Research Act,
academic freedomis granted to 'individual teachers and researchers as well as students' within the
context of institutions mentioned therein.?”* The provision concerns institutions of higher education
(regular universities as well as universities of applied sciences)?* and academic hospitals. The norms
of secondary law set out a framework for organisation of such institutions. They are always binding
on public institutions. Private institutions might not be bound by all the provisions to the same
extent, but often will be if they want to obtain public funding.?®

Duty bearers

Commentators recognize that academic freedom and institutional autonomy can only be properly
promoted and protected in reference to respective duties imposed on relevant authorities and
institutions.?” The nature and binding force of these duties is not, however, entirely clear nor equal
(see also the sectionon The nature and function of the right' below). Similarly as above, they might
look differently under different provisions.

The relevance of Article 1.6 of the Higher Education and Scientific Research Act as a source of
academic freedom duties is also perceived in different ways by different commentators. Some see
it as imposing duties on institutions in relationship to individuals only,?® while others consider it
relevantalso in the relationships betweeninstitutions and public (governmental) authorities.?”

269 ibid.

270 Stoker, Stolker and Waaldijk (n244)47; Groen (n243)s 6.2.

271 The Young Academy, 'Space to Think. An analysis of structural threats to academic freedom and integrity' (2023) s 3.1
<www.dejongeakademie.nl/en/publications/2495737.aspx?t=Space-to-Think-An-analysis-of-structural-threats-
to-academic-freedom-and-integrity>; Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n
260)s 4.2.

272 Stoker, Stolker and Waaldijk (n 244) 38.

273 Kovécs (n25)11-12.

274 As referenced in Stoker, Stolker and Waaldijk (n 244) 38.

275 ibid 37, fn 33.

276 Groen (n 243) s 5; Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246) s 3.1.

277 Stoker, Stolker and Waaldijk (n244) 38, 49.

278 Groen(n243)s3.2.

279 Stoker, Stolker and Waaldijk (n 244) 49; Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n
246)s3.1.
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Some commentators discuss the duties within the broader context of 'responsibilities' for academic
freedomthat might be located at different levels:

e The duties of care of government and politics
e The duty of care of the board and managers
e The duty of careamong colleagues

e The position of students

e The position of clients (commissioners) and subsidisers.?°

In light of the considerations introduced above, the duty of care of academic staff (colleagues) might
be perceived predominantly in reference to ethical obligations under various codes of conducts.®
This applies also to the responsibilities of students, albeit their scopeis differentand determined in
reference to their position within the community.?? The broader society, including in particular
commissioners and subsidisers of research, are also said to be obliged to respect academic freedom
in their engagement with academic actors, but this obligation does not seem to be explicitly seenas
a legally enforceable one.?®

The nature and function of the right

To the extent that (different elements of ) academic freedom find(s) protection in the Dutch legal
order via different 'other'rights protected at national constitutional (and secondarylaw) level, at the
international/regional level and in the EU Charter of Fundamental Rights (within its scope of
application), the nature and function of the different elements of academic freedom need to be
established separately across these sources. Academic freedom as protected in its individual
dimension via freedom of expression through Art. 7 of the Dutch Constitution, Art. 10 ECHR or Art.
19 ICCPR is an individual enforceable right. This is equally true for the individual dimension of
academic freedomin Art. 13 of the EU Charter of Fundamental Rights. Futhermore, justiciability of
the institutional dimension of academic freedom as protected in Art. 13 of the Charter has been
established in CJEU case law. %

CJEU case law has also recognised the existence of positive obligations in relation to academic
freedom.?* Article 15 of the ICESCR, providing for the right to science under internationallaw, has
both a negative and a positive dimension?*® and encompasses positive obligations. However, as
noted by Groen, this provision cannot be enforced by courts, it does not have self-executing
character.?®’

The Stoker report (not a legal source),®® sees Art. 1.6 of the Higher Education and Scientific
Research Act (a secondary law provision, see above) as being significant "primarily for the
relationship between the institution and various governmental bodies and politics." In relying on the
KNAW report (equally not a legal source as noted above),®it identifiesin relation to Art. 1.6 WHW
both a "restraining role"*° and a positive or "active and facilitatingrole".?® The latter entails a duty
(of care) to "create necessary framework conditions to enable academic freedom. Academic

280 Stoker, Stolker and Waaldijk (n 244) 49.

281 jbid 51-52; Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246) s 3.3.

282 Stoker, Stolker and Waaldijk (n 244) 52-54.

285 ibid 54; Commissie voor de Vrijheid van Wetenschapsbeoefening van de KNAW (n 246) s 3.4.

284 Commission v Hungary (n 3)

285 ibid.

286 Klaus Beiter, 'Where Have All the Scientific and Academic Freedoms Gone? The Right to Enjoy the Benefits of
Scientific Progress and its Applications' (2019) 52(2) Israel Law Review 233, 251ff.

287 Groen(n243) 3.

288 Stoker, Stolker and Waaldijk (n 244) 49.

289 Commissie voor der Vrijheid van Wetenschapsbeofening van de KNAW (n 246).

290 Stoker, Stolker and Waaldijk (n 244) 50.

291 Stoker, Stolker and Waaldijk (n 244) 50.
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freedom benefits from a stable and reliable institutional context, without unwanted dependencies
and with sufficient continuity. In its facilitating role too, the government has a responsibility to
guarantee academic freedom and maintain unbounded research and education to a sufficient
extent."*?The KNAW report alsoidentifies as resting on the Universities a (negative) duty to respect
academic freedom but alsoa (positive) duty "to protect scientists at their institution from coercion
and pressure by government, funders and colleagues."?* The Stoker report further seeks academic
freedom as applying also horizontally between academics (see above duty of care among
colleagues). It also sees a certain freedom for students derived whichis said to come with "a certain
responsibility", mainly through student participationin University governance.?*

The report of the Young Academy makes a distinction between positive and negative academic
freedom, based on philosophical accounts,?® rather than using these terms in the legal technical
sense. Negative academic freedom is defined here as "the right of scientists to do their research
without constraint or pressure” whereas positive academic freedom as "the right of scientists to
dermine the direction and aims of their researchand to pursue these regardless of their alignment
with policy or industry priorities."?® Just as the KNAW report and the Stoker report, the DJA report
of the Young Academy is not a legal source.

Interferences, limits and examples of prohibitions or violations

The different sources of academic freedom protection provide also for possibilities of derogation or
limitation. In that sense, academic freedom as understood in the Dutch legal system is not an
absolute right. Under the EU Charter of Fundametal Rights academic freedom, any limitation (to Art.
13 CFR) has to be in line with Art. 52(1) CFR, meaning that a limitation must be provided for by law,
respect the essence of this right/freedom and comply with the principle of proportionality. The
latterimplies that a limitation has to be necessary and genuinely meet objectives of general interest
recognised by the Union or the need to protect the rights and freedoms of others. Art.10 ECHR can
also be subject tolimitations. Following a somewhat similar structure, aninterference with academic
freedomunder the ECHR must be prescribed by law, pursue a legitimate aim as listed in Art.10(2)*”
ECHR and be necessary in a democratic society.?® Under Art. 19 of the ICCPR has also a roughly
similar structure requiringthat a limitation shall be provided by law and shall be necessary fora list
lof egitimate grounds of derogation.?*®

The KNAW report points out that academic freedom finds limitations in the relevant professional
norms and values, and notably the Dutch Code of Conduct for Research Integrity, which is based on
the five principles honesty, due care, transparency,independence and responsibility,** that cannot
be departed frominthe name of academic freedom. Academicfreedom alsofinds limitations in the

292 Commissie voor der Vrijheid van Wetenschapsbeofening van de KNAW (n 246) as cited in Stoker, Stolker and Waaldijk

(n2), 50.

Commissie voor der Vrijheid van Wetenschapsbeofening van de KNAW (n 246) as cited in Stoker, Stolker and Waaldijk

(n244), 51

294 Stoker, Stolker and Waaldijk (n 285), 53.

295 The Young Academy (n 271) 10, with reference to Isaiah Berlin's account in his Two concepts of liberty (American
University, 1958).

2% ibid.

297 The grounds listed therein are: national security, territorial disorder or crime, for the protection of health or morals,

for the protection of the reputation or rights of others, for preventing the disclosure of information received in

confidence, or for maintaining the authority and impartiality of the judiciary.

For aconcret application of these principles by the European Court of Human Rights see eg Case of Mustafa Erdogan

and Others v. Turkey, Applications nos. 346/04 and 39779/04.
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293

298

299

300

72


https://storage.knaw.nl/2023-02/Nederlandse-gedragscode-wetenschappelijke-integriteit_2018.pdf
https://storage.knaw.nl/2023-02/Nederlandse-gedragscode-wetenschappelijke-integriteit_2018.pdf

Academic Freedom Monitor 2024

requirements imposed by (ordinary/secondary) law relating to higher education institutions, and
notably the Higher Education Act.>®

Relationship with other constitutional rights

The KNAW report lists** a series of fundamental rights (from the international law sphere) that
academic freedomis closely related to. Next to freedom of expression, the relevance of freedom of
movement (Art. 12ICCPR) is mentioned, for example for field work and conference attendance; the
relevance of freedom of association and assembly (Arts. 21-22 ICCPR) for the organisation of
conference and academic/scientific associations; the freedom to enjoy the benefits of scientific
progress and its applications (ICESCR Art. 15(1)(b)), intellectual property rights (ICESCR Art.

15(1)(c)).

Notable recent developments or debates

One recent example of litigation where an academic claimed violation of academic freedom is the
high-profile Tauber case.>*® At stake was a dispute between Dr. Tauber and her employer the
University of Groningen (RUG's Economics and Business Administration faculty) involving a
deteriorating employment relationship and leading finally to the termination of the employment
contract. Dr. Tauber published an article in an academic journal in which she was critical of equal
opportunity schemes, such as thatin which she participated inat Groningen University, as being in
fact detrimental to female academics. The professors at Dr. Tauber's department felt that this
publication, includingin its form, involved defamatory effects. Tauber argued that her dismissal was
linked to this publication. At firstinstance and onappeal academicfreedom did not play a role in the
judgments. The case was subsequently appealed to the Supreme Court with arguments focusing on
the academic freedom dimension of the case.** Another example concerns a case at the University
of Amsterdam which eventually resulted in the Stoker Report 2023.395 The case concerned a social
science lecturer, Laurens Buijs, claiming limitation of his academic freedom by the claimed 'woke
culture' at the university. The university initiatited a procedure for a committee to investigate the
matter following a whistleblower report made by the lecturer.396 Apart from the substantive finding
on the whistleblower report that there were no institutional abuses leading to an acute and
fundamental threat to academic freedom and the quality of teachingand research, the Stoker Report
gained also prominence for putting forward recommendations to promote academic freedom.

4.2.4. Poland
Background

The Polish Constitution does not use the term of 'academic freedom'. However, this term features
in the public discourse and several provisions of the Constitution can be perceived to provide a
functionally equivalent protection.>*” Article 70(5) on the right of education protects 'the autonomy
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of the institutions of higher education'that 'shall be ensured in accordance with principles specified
by statute'. Article 73 protects scientific research and its dissemination as well as the freedom to
teach. Indeed, the doctrine often considers the two provisions to cumulatively amount to the
protection of 'academic freedom'.>® Additionally, Article 39 CRP embodies an explicit limit to some
of these rights insofar 'no one shall be subjected to scientific experimentation [...] without his
voluntary consent'. It has beenrecognized in this context that any legal acts of a lower rank — if they
were to define 'academic freedom'in national law — must respect the understandings and levels of
protection set by the constitutional provisions for relevant rights and freedoms.*®® The Polish
Constitution foresees constitutional review, conducted by the Constitutional Tribunal (Trybunat
Konstytucyjny). It takes place via different procedures and covers also individual constitutional
complaints. Ordinary courts are obliged to refer a question on constitutionality of laws, if it emerges,
to the Constitutional Tribunal. Legal doctrine also plays an important role in the development of
Polish law.**

Material scope of the right

The rights and freedoms protected by Articles 70(5) and 73 can be divided in three categories,
discussed respectively below: (1) freedom of scientific researchand its dissemination, (2) freedom
of teaching, and (3) institutional autonomy.

Freedom of scientific research and its dissemination

Article 73 CRP protects first the freedom of scientific research and the freedom of dissemination of
its results.'Research'is not defined by the Constitution. It has been generally understood broadly as
an activity aimed at 'describing reality in a systematic and theoretically ordered way and making
objectively verifiable findings, in particular based on the criterion of truth'*® Importantly,
statements once considered true might be falsified in the process of scientific development, and
honest mistakes do not lead to research being excluded from the protection under Article 73.3
Research cantherefore be generally qualified accordingto the methodological principles of various
researchdisciplines.®®

Article 73 CRP covers, in general, 'the freedom to choose the research subject, the research method
and the [form of] presentation of the findings made". The freedom of scientific research covers
alsoaccess toinformation relevant for the research subject®* or, as suggested by the commentators,
the freedom to collaborate with research partners.*¢ The Constitutional Tribunal has also clarified
when Article 73 does not apply. This concerns, for example, claims of financial character,®” claims
for employment stability or academic appointments,®® or claims regarding granting of academic

2014) 717 <https://repozytorium.uni.wroc.pl/dlibra/publication/53071/edition/53684>. For the meaning of the term
'academic freedom'in the English-language sources, see Section 3.1 on Methodology.
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309 Ewa tetowska, 'Fatszywe paradoksy ochrony wolnoscinauki' [2021] Nauka 87, 94.
For an overview of the Polish legal system see Michat Gondek, 'Poland' in Jan M Smits and others (eds), Elgar
Encyclopedia of Comparative Law (Edward Elgar Publishing 2023).
Leszek Garlicki and Marta Derlatka, 'Art. 73" in Leszek Garlicki and Marek Zubik (eds), Konstytucja Rzeczypospolitej
Polskiej. Komentarz. Tom Il, wyd. Il (Wydawnictwo Sejmowe 2016) s 8: see also Zukowski and Jarosz-Zukowska (n
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titles.®® This is because the Constitutional Tribunal considers that scientific research is not
dependent on havingan academic title or being hired in a specific academicinstitution (see also the
section on 'Rights holders' below). The commentators have, however, pointed out that this view
might call for a revisionin some circumstances, considering e.g. that access toresearch grants might
be impossible for individuals without an institutional affiliation or that there might be a minimum
level of financing below which effective research becomesimpossible.*® However, such questions
are not settled in the doctrine as it stands now (see also the section on 'The nature and function of
the right' below).**

Freedom of teaching

Freedom of teaching is supposed to protect systematic sharing of knowledge with other people. It
requires therefore a degree of organisation, as opposed to the freedom of dissemination of scientific
results as such.’? To be protected, the knowledge has to have a scientific character, which
differentiates this freedom further from the freedoms of moral and religious teaching covered by
Article 53 of the Constitution.*?* Based on the formulation of Article 73, it has been debated whether
the provisionapplies toall kinds of teaching, or only to teaching done within the educational system,
or — further — whether inclusion of the freedom together with the research freedom suggests that
freedom of teachingunder Article 73 applies only to higher education (see also the section on 'Right
holders' below).** The dominant view seems to accept that the scope of the right should be
interpreted broadly and protect all forms of teaching of a scientific character, including for example
also popular science teachingactivities.** The literature observes nevertheless that the freedom of
teachingtaking place within the education system should be interpreted in light of Article 70 of the
Constitution (the right to education).*® The freedom covers the freedom to choose the contentand
method of the teaching as well as the presentation of the teaching materials, including also the
freedomto acquire information, or to choose teaching materials, text books, etc.*” However, it has
been said that this does not prevent public authorities from setting requirements for educational
programs and/or the teaching personnel, also in higher education.?*

Institutional autonomy

The main purpose of institutional autonomy of higher education institutions, protected by Article
70(5), is to functionally guarantee the individual freedoms covered by Article 73,3* and the right to
education (Article 70(1)).**°Scholarship has mentioned various elements of such autonomy that can
broadly be classified into four dimensions: regulatory, scientific, organisational, and financial.** The
regulatory dimension means that higher educationinstitutions are entitled toissue their owninternal
legal acts, such as institutional statutes or recruitment rules, within the limits set out by the general
statutes.**2The scientific dimension concerns the autonomy in research and educational matters, so
the realisation of Article 70 and 73 rights.** The organisational dimension implies autonomy in
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choosing organisational structures of the institutions and selecting members of the governing
bodies, but also disciplinary proceedings or hiring policies. In the context of the organizational
dimension of institutional autonomy, also students are recognized as independent members of the
academic community, havinge.g. the right to participate in the elections of academic bodies.*** The
financial dimension of institutional autonomy includes matters such as autonomous asset
management, decisions about funding applications for external funding sources, or charging fees
for certain educational services.**® Further, the institutional autonomy of higher education
institutions should be interpreted inlight of the other paragraphs of Article 70: Article 70(2) insofar
'[s]tatutes may allow for payments for certain services provided by public institutions of higher
education' and Article 70(3) insofar [t]he conditions for establishing and operating non-public
schools, the participation of public authorities in their financing, as well as the principles of
educational supervision of such schools and educational development institutions, shall be specified
by statute'.**® Therefore, the autonomy — in any of its dimensions — does not presuppose that
institutions are completely unconstrained in their decisions, as they are obliged to respect other
constitutional rights and comply with the rules set out by the statutes (see also the sections on 'Duty
bearers'and 'Interferences, limits, and examples of violations').*”

Right holders (personal scope of the right)

Freedoms covered by Article 73 CRP are ascribed to everyone engaged in relevant activities
(teaching or research, as discussed above), including foreigners.**® The freedoms are not directly
associated with scientific or academic professions or with the institutional frameworks of
universities or other research institutes.®* However, the freedoms are particularly relevant for
academic staff and in such a context their exercise is intertwined with particular responsibility for
conductingtheir teachingand researchactivities to the highest possible standard.*°

Article 70(5) on institutional autonomy applies both to public and private institutions of higher
education, but — due to the latter structuralindependence fromthe state — it is associated with the
public education system first and foremost.** Itis said that different values underly the two sectors,
as the function of public institutions is broader and of a different character than those of private
institutions.®**? The doctrine seems to accepts therefore that the degree of autonomy can be
differentiated depending on the different kinds of institutions, but does not necessarily agree onthe
determiningfactorsinthis regard.** While institutions cannot exercise Article 73 rights directly, the
provision might indirectly play a role in the interpretation of Art. 70(5).>** However, some
commentators argue for the inclusion of institutions as subjects of Article 73 as well, not only due to
the increasing significance of the organisational dimension of research, but also due to the gap in
protection resulting from the fact that only higher education institutions — and not other research
bodies — are protected under Article 70(5).** Simultaneously, institutional autonomy under Article
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70(5) is unique to higher education and does not apply to lower levels of schooling,**® and — at least
accordingto some authors — other types of scientific institutions.>’

Duty bearers

Different subjects are duty bearers under Articles 70(5) and 73 CRP respectively. Public authorities
are the duty-bearers in relationship to institutions under Article 70(5) CRP.*® In relationship to
individuals, Article 73 CRP imposes duties on both public authorities and public institutions.>* The
scope of the duties imposed on the institutions in relationship to individuals within them is
determined alsoin reference tothe scope of their institutional autonomy under Article 70(5).** The
nature of duties resulting from the Constitution is closely related to the nature and function of the
freedoms as such (see the sectionon The nature and function of the right' below). What remains an
open questionis the possibility of horizontalapplication (between private parties) of Article 73.The
horizontal application has been denied by some commentators,** but others claim that it is not
excluded, albeit should be interpreted narrowly.>2

The nature and function of the right

The use of the term 'freedom' in Article 73 of the Constitution has been generally interpreted as
presupposinga negative nature of rights granted by this provision (see 'Glossary'). This means that
it protects individuals against unjustified interferences that make scientific research or its
dissemination impossible or harder.** Most authors note that the Constitution does not explicitly
formulate positive obligations of public authorities regarding research or researchers. This is in
contrast to the provisions of former constitutions and is therefore perceived as an intentional
omission of the drafters of the current Constitution.*** However, some commentators consider this
strict distinction between freedoms'and rights' to be not only inconsistentin the Constitutionitself,
but also anachronic inreferencetoi.a. the jurisprudence of the ECtHR on positive obligations more
broadly, and argue for the possibility of deriving such obligations of the state alsounder Article 73.3%°
For example, it has been suggested that such obligations could concern transparent and impartial
career advancement procedures or active measures against scientific dishonesty — in any case
introduced only in close cooperation with the research communities.

The main purpose of institutional autonomy of higher education institutions, protected by Article
70(5) of the Constitution, is — according to the Constitutional Court — to functionally guarantee the
relevantindividual freedoms covered by Article 73.%” Autonomy of the institution is not thereforea
goal in itself.*® Importantly, Article 70(5) is phrased as a duty of the state and therefore clearly
imposes positive obligations.** It seemsto be accepted by most commentators that the freedomis
justiciable and institutions canlegally demand respect and protection of such autonomy.3*°
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Interferences, limits and examples of prohibitions or violations

Scientific freedoms under Article 73 of the Constitution are not absolute. Commentators recognized
two types of limits imposed upon them: (1) internal limits resulting from the nature of scientific
activity itself, and (2) external limits resulting from the need to protect other rights and freedoms.**
Internallimits are based on ethical and methodological research ethos.*? These include, for example,
exclusion of data falsification or fake authorship from the protection of Article 73. Such limits can be
perceived as limits of the material scope of the right as such (see 'Material scope of the right’).*
The Constitutional Tribunal has previously asserted that freedoms protected by Article 73 are tied
to a particular responsibility of academic employees and institutions of higher education for
providing education and conducting research at the highest possible level.*®* While no specific
external limits are included in the provision itself, the freedoms canalso be limited based on Article
31(3) of the Constitution that states: '‘Any limitation upon the exercise of constitutional freedoms
and rights may be imposed only by statute, and only when necessary in a democratic state for the
protection of its security or public order, or to protect the natural environment, health or public
morals, or the freedoms and rights of other persons. Such limitations shall not violate the essence
of freedoms and rights'.*®** The provision requires that any limitations are proportionate to the aim
pursued.®® Article 73 remains also explicitly limited by Article 39 of the Constitution that prohibits
scientific experimentation on a person without their voluntary consent. Importantly, this provision
does not introduce a general prohibition of scientific experimentation on humans, but rather
introduces an important requirement for such research — once met, the research will enjoy the
protectionunder Article 73 on general terms.**’

Freedom of teachingcanalso be limited in circumstances set out in Article 31(3) of the Constitution.
This freedom must be considered in light of the needs of the recipients of the knowledge, and
therefore — where relevant — should beinterpreted in light of Article 70 (right to education).*®

Institutional autonomy under Article 70(5) is also not absolute, as clear from the provision itself. The
Constitution grants the legislator the right to outline its limits in a statute. However, any such
regulation must respect the conditions set out in Article 31(3) of the Constitution. For example,
autonomy canfind its limits in the constitutional rights guaranteed for trade unions under Article 59
of the Constitution®® or in the constitutional principle of equality (Article 32(1)).37°

Based on Article 233(1) of the Constitution, the freedoms protected under Article 73 or institutional
autonomy under Article 70(5) can be further limited in times of martial law and states of emergency.

A few cases concering the rights and freedoms in question have been considered by the
Constitutional Tribunal and can be references as examples. In some of them, the Constitutional
Tribunal held that certain matters, such as the stability of employment or granting of academic titles,
lie outside of the scope of application of Article 73 (see the section on 'Material scope of the right'
above).However, in reference to other constitutional provisions, the Tribunal held it as constitution-
conform to limit the possibility of academic teachers beingemployed in several positions at different
universities or to leave the choice of the form of employment (a labour contract or an academic
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appointment) to autonomous decisions of the institutions.*” The Tribunal considered also whether
it is proportionate to subject access to specific historical archives for research purposes to the
requirement of presenting a recommendation of anacademic professional workingina specific field,
as opposed to an unconstrained access granted to these professionals as such. The Tribunal noted
that Article 73 applies to all people conducting research, not only professionals (see also the section
on 'Right holders' above), but the requirement is a proportionate limitation of the freedom, taking
account of the need to protect the privacy of others and guarantee the genuine character of the
requests.®? Relevant remarks might at times be found also in judgments concerned with other
constitutional provisions.®”

Relationship with other constitutional rights

Freedom of scientific research and freedom of teaching are included in the same provision of the
Constitution as the freedom of artistic creation and the right to enjoy the products of culture. The
drafters recognized that all these freedoms concern creative activities, however the doctrine
consistently notes that — despite this broad similarity — their connections are rather loose as each
freedom is characterised by significantly different features.>” Article 73 is nevertheless related to
many other constitutional provisions. This concerns, for example, Article 54 (freedom of expression
and prohibition of censorship), Article 61 (the right to obtain information on the activities of public
authorities) or Article 74(3) (the right to be informed of the quality of the environment and its
protection).*”* Insofar the scientific activity is performed ina professional way, it also benefits from
the protection of the freedom to choose and pursue an occupation (Article 65(1) of the
Constitution).*”® As discussed above (see the section on 'Interferences, limits, and examples of
violations'), Article 73 remains explicitly limited by Article 39 that prohibits scientific
experimentation without one's voluntary consent.

Institutional autonomy, expressed in Article 70(5) of the Constitution, is closely related with
freedom of research and teaching from Article 73. As already noted, it is also inherently tied to the
right to education, expressed in Article 70 as such (see also 'material scope of the right'). Further, it
is shaped by other constitutional provisions, such trade union rights or the principle of equality.?”’

Notable recent developments or debates*”®

One can name several recent developments that raise, according to national commentators,
constitutional questions. The first one concerns the so-called "Academic Freedom Package", a legal
amendment of the higher education legislation introduced with the objective to better protect
academic freedom.*”® The amendment has been said to negate the constitutional distinction
between the scientific freedom (subject to methodological rules of the scientific processes)and the
general freedom of speech (free of such constraints), and to 'relativize the paradigm of truth'.’®
Second, concerns were raised about the use of strategic lawsuits against academics involved in
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certain strands of research.*® While ordinary courts have so far upheld academic freedom of
academicsinvolved inthe publicised cases, such lawsuits — in particular when combined with other
systemic issues — 'play an important role in the process of dismantling the rule of law and the
weakening of constitutional rights and freedoms'.*® The third debate stemmed from a public
announcement of the former Minister of Education and Science that he would cut funding to the
Institute of Philosophy and Sociology of the Polish Academy of Sciences, following an interview
given by one of its employees.*® A letter of support for the Institute and its professor, signed by
more than 2700 researchers, directly alleged that the Minister's actions 'undermine the freedom of
scientific research guaranteed by Article 73 of the Polish Constitution'.*® While not without hurdles,
the Institute did eventually receive the funding.*® This notwithstanding, both strategic lawsuits and
the use of funding against academic freedom have been identified as a new challenge for the
protection of academic freedom as a constitutional right, potentially calling for a revision of the
existing doctrine and/or practices as they do not fit easily into the narrow understanding of
academic freedom as a negative freedom.*

4.2.5. Comparative remarks

Part Il of this study has discussed in more depth the legal protection of academic freedom
(understood functionally) in four EU Member States. The discussion reveals that these jurisdictions
share some commonalities in a broad sense, but some differences — with important implications —
remain. The following paragraphs discuss these commonalities and differencesin simplified terms,
while encouraging the reader to consult the respective chapters on each jurisdiction for a more
detailed account of the national doctrines.

One important observation emerging from the analysis concerns the fact that constitutional
concepts used are not decisive for determining whether national constitutional law protects (the
equivalent of ) academic freedom nor for determining the scope of such protection. Constitutions of
Germany, Greece, and Poland mention science, research, and/or teaching as objects of protection
of a separate constitutional provision. However, their natures and/or scopes of protection are not
the same. Only Greece differentiates scientific freedom from academic freedom (applicable within
the university context specifically). Both Poland and Greece have a separate constitutional provision
protecting higher education institutions (operating with concepts of 'institutional autonomy' and
'self-governance' respectively), lacking in the German Grundgesetz. Nevertheless, institutional
protection is granted also by the German constitutional law, derived from the general Article 5(3)
GG protecting science, research, and teaching. 'Academic freedom'is not embedded in Dutch
constitutional law and does not have a direct functional equivalent. However, certain dimensions
thereof can be protected under other constitutional provisions, e.g. freedom of expression. The
Dutch literature observes that the 'largely unwritten character' of academic freedom might blur its
meaning and obstruct its protection,*® with its enforceability, nature and scope currently under
discussion.
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'Protest w sprawie ataku na Prof. Barbare Engelking' <
https://docs.google.com/forms/d/e/1IFAlpQLSdPYUTE9ViB_SU_p8H5k6YYnB_B9hBfalLbQbYiSthNdgd0QOg/view
form?fbclid=IwAR3fsMOEdQedGtTUZFBdjXwl_b8eluVXG20k8zZ74-040kCvGl4p-h_YCPi4> accessed 30 November
2024. See also Bodnar and Kuna(n 378).
For an overview, see Maassen and others, 'EP Academic Freedom Monitor 2023'(n 13) 176-177.
386 fetowska (n 309) 99-100.
387 Stoker, Stolker and Waaldijk (n244) 37.
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Where national constitutions in Germany, Greece, and Poland mention the protection of scientific
research, there are significant overlaps in how this is understood. Such protection generally is
granted to everyone — not only employees of academic institutions — involved in such scientific
activities. The scientific nature of research or teaching is similarly determined in light of the
methodological requirements of the scientific process, with the freedom of teaching seen in the
broader context of the provisions. Because of that, the freedom is not inherently tied to the
academic sector. An equivalent freedom is not expressed in Dutch constitutional law and Article
15(3) of the ICESCR (freedom indispensable for scientific research)is not considered to be legally
enforceable. Some differences can however be observed regarding who can be the holder of such
rights. In Germany, the protection extends toindividuals, institutions or even smaller academic units.
In Poland and Greece, the 'scientific freedom' is generally seen as an individual right, with separate
provisions protecting institutions. However, in Poland these provisions cover explicitly only higher
education institutions, which opens the question whether other type of institutions (e.g. research
institutes) are also protected — or, alternatively, under which provisions. Further, only Greece
recognizes constitutionally a separate 'academic freedom'applicable within the universities, and so
does the Dutch higher educationlaw. Nevertheless, also in Germany and Poland the special status
of higher education staff is generally recognized and might influence the interpretation of the
broader provisions on scientific freedoms. National laws might also differentiate regarding the scope
of protection granted to different subjects, and to different categories of academic staff or
institutions more specifically, with lines drawn in different ways in different jurisdictions (and
dependingalso on the organisation of the higher education system).

Some open questions remainalso regarding the position of students as academic/scientific freedom
rights-holders. Under scientific freedoms, students are generally subjects of protectioninsofar they
areinvolved in materially relevant research or teachingactivities. In Greece, they are further rights-
holders of academic freedom (as a specific freedom) 'to the extent that characterises their mission
and institutional role within the university community'.*® However, none of the jurisdictions
authoritatively recognizes a general 'freedom of learning' or 'freedom of study' — seen as part of
'academic freedom' under the 'onion model' — as part of the scientific or academic freedoms.
Elements of suchfreedoms might, however, be protected by these or other provisions, e.g. the right
to education (Poland) or the right to choose a profession (Germany). In Poland, students' right to
participate in the governance of higher education institutions has been further derived from
institutional autonomy, but this right has not been explicitly deemed to have a constitutional nature
in Greece and the matter has been left open in Germany, despite students being perceived as
independent members of the university community in these jurisdictions as well. Dutch higher
education law sees students as academic rights-holders within the context of their institutions, but
the nature of these rights has not been authoritatively clarified.

One further difference of far-reaching importance is the approach of different jurisdictions to the
question of positive obligations imposed onthe state, e.g. regarding provision of sufficient resources
or adequate organisational frameworks. Such obligations have been generally accepted in Germany
and Greece. InPoland, they are recognized inreference toinstitutional autonomy, but their existence
— discussed by some scholars — has not yet been authoritatively clarified for the individual scientific
freedoms under Article 73 of the Constitution. The picture is even less clear in the Netherlands,
where academic freedom protectionis derived from various provisions of national and international
law and in many dimensions rests on secondary legislationonly. This issue seems to intertwine with
broader questions about the mission of the higher education or scientific sectors and their
relationships with the state. These remain unexplored on both national and European level, but
might have implications for the scope and nature of rights granted to different rights-holders.

388 Vlachopulous, (n 200) 26.

81



STOA | Panel forthe Future of Scienceand Technology

Importantly, in all analysed jurisdictions, academic or scientific freedoms are not unlimited, albeit
the exact nature of justifiable limitations might vary. Such limits emanate in particular from the
constitutions themselves and concern the protection of constitutional rights and freedoms of others.
In Germany and Greece, the constitutions mention additionally that certain elements of such
freedoms do not exempt anyone from allegiance to the constitution (freedom of teaching in
Germany, academic freedom in Greece). Nevertheless, the relevant provisions in the two
constitutions might not be understood in the exact same way.***

Without aiming to be exhaustive, the analysis highlights what questions about the scope and nature
of academic freedom in EU law might need to be answered in the future. This concerns first the
understanding of academic freedom as a fundamental right. It is worth pointing out that Article 13
of the EU Charter of Fundamental Rights includes two sentences: The arts and scientific research
shall be free of constraint', and 'Academic freedom shall be respected'. Further, it includes other
potentially relevant provisions, such as Article 14 on the right of education. The discussion on the
common constitutional traditions, mandated by Article 52(4) of the Charter, might help to clarify
the meaning of and relationships between these different rights and freedoms. Second, this analysis
might also inform debates about future normative proposals, highlighting the most fundamental
challenges and tensions — as well as the solutions found to address them — that have already
emerged in national jurisdictions. While the analysisin itself does not offer clear suggestions on the
best normative choices to be made, it showcases the interplay of different legal features of the
national legal systems that factor into the meaning and scope of protection offered.

389 Papadopoulou, 'Greece' (n 200) 15.
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5. The Union's scope of action on academic freedom

KEY FINDINGS

e While the EU has only a supplementary competence in education and harmonisation of the
Member States' laws and regulations is excluded (Art. 165(4) TFEU), it has become active by
adopting supporting measures and has participated in intergovernmental processes outside the
EU legal framework (the Bologna Process; the Lisbon Recognition Convention). When the Union
acts, also in the context of education, it is bound by the EU Charter of Fundamental Rights,
includingits Article 13 (onacademicfreedom).

e Other (than education) EU competences can have an impact on national education laws and
policies, and notably the rules of the EU Internal Market given that privately funded (unlike publicly
funded) education can been qualified as a 'service' within the meaning of the Treaties and
situationsinvovling the free movement of services or the freedomof establishment can implicate
academic freedom (e.g. Commission v Hungary [C-66/18]; Cilevi¢s [C-391/20] based on the
Advocate General Opinion). As a corollarly, legislative action could be adopted in these fields,
provided the necessary conditions for having recourse to the possible legal bases are fulfilled.

e The EU has ashared competence in research and a mandate and legal basis to establish measures
necessary for the implementation of the European research area. When having recourse to this
legal basis it will have to comply with the principle of proportionality and subsidiarity.

5.1. Competence

The text below provides an overview on the question of competences. Article 6 TFEU sets out a
supporting EU competence in relation to education, with harmonisation explicitly prohibited by
Article165(4) TFEU, and Article 4 TFEU a shared competencein relationto research.

5.1.1. Education

Competence in education based on the EU's supporting powers

The EU has a competence in education based on Art. 165 TFEU. The nature of this competence is
such that the Union canonly carry out "actions to support, coordinate or supplement the actions of
the Member States" (Art. 6(e) TFEU). The Union shall take incentive measures to achieve a series of
objectives listed in Art. 165 TFEU, but the harmonisation of the laws and regulations of the Member
Statesis excluded (per Art.165(4) TFEU).

The first paragraph of Art.165 TFEU sets out both an obligation for a certaintype of action and the
obligation to respect national powers: The Union "shall contribute to the development of quality
education by encouraging cooperation between Member States and, if necessary, by supportingand
supplementing their action" but at the same time it has to "fully respect[...] the responsibility of the
Member States for the content of teaching and the organisation of education systems and their
cultural and linguistic diversity." Art. 165(2) TFEU contains further specific aims in relation to
education. Union action shall thus be aimed at:

"~ developing the European dimension in education, particularly through
the teachingand dissemination of the languages of the Member States,

- encouraging mobility of studentsand teachers, by encouraginginter alia,
the academic recognition of diplomas and periods of study,

- promoting cooperation between educational establishments,
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- developing exchanges of informationand experience on issues common
to the education systems of the Member States,

- encouraging the development of youth exchanges and of exchanges of
socio-educational instructors, and encouraging the participation of young
peoplein democratic lifein Europe,

- encouraging the development of distance education,

As has been noted in academic literature,** while the EU has limited powers here, it canand has an
impact on the national level in the field of education, such as through funding measures. Funding
programmes 'can exerta great deal of power over domestic authorities, which may feel compelled
to modify their culturalagendasin order to gain access to Community financial resources'.**

It has also been noted that the EU has adopted a number of supporting measures,*?and participated
via the intergovernmental process in European integration in the context of the Council of Europe,
and more specifically inthe Bologna process and in the Lisbon Recognition Convention.

Commentators have noted that EU actionin education has often been takenin the form of the 'open
method of coordination’, at times described as 'soft law'. It is 'a form of intergovernmental policy-
making that does not result in binding EU legislative measures and it does not require EU countries
to introduce or amend their laws'.*® It can entail acts such as 'guidelines, indicators, best practice,
and monitoring and evaluation'.** Research provisions of the Treaty have been said to be among
those that 'allude most clearly' to the open method of coordination, but the method can also be
grounded in Article 165(1) TFEU on education,and it hasin fact often been used in this field.*** It is
at times asserted that the open method of coordination ‘takes place in areas which fall within the
competence of EU countries, such as|[...] education'.*®* However, many commentators have argued
that despiteits use in such areas, the open method of coordination should respect the principle of
conferral.®®” The legal character of its outputs — be it of hard or soft nature — has also been
guestioned.*®

390 Eg Sacha Garben, 'Article 165 TFEU', in Manuel Kellerbauer, Marcus Klammert, Jonathan Tomkins (eds), The EU
Treaties and the Charter of Fundamental Rights: A Commentary (Oxford Academic Books, Oxford Universeity Press
2019) 1424, 1426ff.

Evangelia Psychogiopoulou, The Integration of Cultural Considerations in EU Law and Policies (Brill 2007) 37, fn 40

<https://brill.com/display/title /14576 > accessed 5 December 2024.

Garben, (n 390) lists the European Credit Transfer System for Higher Education (ECTS); Europass, the European

Quialifications Framework and the Diploma Supplement.

'Open Method of Coordination' (EUR-Lex) https://eur-lex.europa.eu/EN/legal-content/glossary/open-method-of-

coordination.html> accessed 5 December 2024.

Manuel Kellerbauer, Marcus Klamert and Jonathan Tomkin, 'Article 6 TFEU' in Manuel Kellerbauer, Marcus Klamert and

Jonathan Tomkin (eds), The EU Treaties and Charter of Fundamental Rights: A Commentary (2nd edn, Oxford

University Press 2024) para 1l <https://academic.oup.com/book/58863/chapter/492282525> accessed 5 December

2024.

395 Bruno de Witte, 'The Place of the OMC in the System of EU Competences and Sources of Law' (2018) 3 European
Papers - A Journal on Law and Integration 207, 208 <www.europeanpapers.eu/en/e-journal/place-omc-in-system-
of-eu-competences-and-sources-law> accessed 13 September 2022.

3% 'Open Method of Coordination' (n 393).

397 Eg De Witte (n 395).

5% ibid.
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When the EU acts (in the context of education) in whatever form it is bound by the EU Charter of
Fundamental Rights. The Charter binds the EU in all of its activities (Art. 51(1) CFR), also when an
EU institution acts outside the legal framework of the EU.** The Charter includes the obligation to
respect the rigths contained therein, including academic freedom, and it also includes a
mainstreaming obligation in the sense of a "public sector duty to promote compliance with
fundamentalrights obligations [here academic freedom obligations] as derived from the Charter".*®

Competence in education based on the EU's internal market powers

Another route of EU impact on educationat national level is indirect, namely, via its actions in other
policy areas, and notably via the law of the internal market (and more specifically the application of
the rules on free movement of services and the freedom of establishment), including the relevant
case law of the Court of Justice of the EU. The logic of EU Internal Market law then also foresees
that the EU legislator can take legislative action within this field. It must be noted however that
based on established case law publicly funded educationfalls outside the scope of free movement
of services and establishment in the sense that such courses do not qualify as a 'service' for the
purposes of the free movement rules of the EU internal market.*® This is different for privately
funded education.*? As held by the Court of Justice "courses offered by certain establishments
forming part of a system of public education and financed, entirely or mainly, by public funds are
excluded from the definition of services within the meaning of article Article 50 EC [now Article 57
TFEU] (...). However, courses given by educational establishments essentially financed by private
funds, notably by students and their parents, constitute services within the meaning of Article 50
EC [now Article 57 TFEU], since the aim of those establishments is to offer a service for
remuneration. Itis not necessary, inthat respect, for that privatefinancingto be provided principally
by the pupils or their parents. Article 50 of the Treaty does not require that the service be paid for
by those for whom it is performed."*

The application of the EU fundamental freedoms (Art. 49 TFEU on freedom of establishment and
Art. 16 of the Services Directive)**was a route (next to the WTO provisions) by which the situation
in case Commission v. Hungary (Lex CEU)** came within the scope of EU Law.*® This was also the
reason that Article 13 of the EU Charter was triggered (as it is applicable only within the scope of
EU law) which mandates respect for academic freedom.*” The case demonstrates the long-
established position that the EU applicable standard of fundamental rights, here academic freedom
protection (per Art. 13 of the EU Charter), will be applicable to situations that fall within the scope
of EU law in adjudication. Another area of 'negative' internal market integration with an impact on

399 C-8/15 Pto C-10/15 P Ledra Advertising Ltd and Others v European Commission and European Central Bank [2016]

ECLI:EU:C:2016:701; see discussion in Vasiliki Kosta, NWO Vidi grant proposal 'The EU Fundamental Right to 'freedom

of the arts and sciences exploring the limits on the commercialisation of academia’ (2020), 5

<https://scholarlypublications.universiteitleiden.nl/handle /1887 /3656689 >

Vasiliki Kosta, 'Fundamental Rights Mainstreaming in the EU' in Ippolito and others (ed), The EU and the Proliferation

of Integration Principles under the Lisbon Treaty'(Routledge 2018).

401 Case 263/86 Humbel [1988] EU:C:1988:451.

402 C-76/05 Schwarz [2007] EU:C:2007:492.

403 ibid, summary of the judgment, para 1, paras 39 — 40 of the judgment.

404 Directive2006/123/EC of the European Parliament and of the Council on services in the internal market, O.J. 2006, L

376/36 (Services Directive).

Commission v Hungary (n 3).

The case involved amendments to Hungarian Higher Education Act 2011 which imposed new restriction on higher

education institutions and in practice resultedin the move of Central European University from Budapest to Vienna.

For a detailed analysis see V Kosta and D Pigani (n 29).

407 C-391/20 Boriss Cilevi¢s and Others [2022] EU:C:2022:638, national language policy in higher education came within
the scope of EU law via tha application of the internal market freedoms. While the Advocate General invoked academic
freedom, the Court did not take that argument into account in its reasoning.
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national level education policies is the field of student mobility which entails equal treatment of
mobile EU students as regards access to education and tuition fees charged.*®

The Treaties contain legal bases for legislative actionin the field of freedom of establishment, such
as Art. 53(1) TFEU regarding the mutual recognition of diplomas, certificates and other evidence of
formal qualification but also "for the coordination of the provisions laid down by law, regulation or
administrative action in Member States concerning the taking-up and pursuit of activities as self-
employed persons." It has been noted in academic literature that unlike professional recognition,
academic recognition of diplomasis an area where thereis no EU legislation*® and that "[a]cademic
recognition is often deemed beyond the EU's legislative powers, only subject to potential incentive
measures' on the basis of Article 165 TFEU. Although the merits of this distinction could be
challenged."*® As regards the liberalisation of specific services Art. 59 TFEU may be further relevant,
although paragraph 2 notes that "priority shall as ageneral rule be given to those services which
directly affect production costs or the liberalisation of which helpsto promote trade in goods."

The idea that action on academic freedom could be potentially taken based on an internal market
legal basis has already beenarticulated.**

Whatis more generally true in EU internal marketlaw is that the EU legislature has a competence,
based on the internal market, to harmonise national laws in pursuit of market building and market
correcting ends where there is a variation of national rules causing obstacles to trade integration,
even if the obstacles to trade are lawful.*? In theory, recourse to Article 114 TFEU as a legislative
competence for the promotion of non-market values such as fundamental rights (including
academic freedom protection) is possible, provided a series of conditions are fulfilled, which canbe
summarised in the following way:

"First, there must be (excessively) different levels of [academic freedom]
protection at the domestic level, which are liable to put the unity and
therefore the establishment and functioning of the internal market at risk
or distort competition (precondition for harmonisation). Second, in order
to prevent such a risk, harmonising measures can be adopted which need
to remove these obstacles to trade in effect (and thus improve the
conditions for the establishment and functioning of the internal market).
Third, harmonising measures may aim at preventing future obstacles to
traderesulting from the divergent development of national law; but, such
emergence must be likely and the measure in question must be designed
to prevent them."*®

408 C-293/83 Francoise Gravier v City of Liége [1985] ECLI:EU:C:1985:69 and subsequent case law.

409 See 'Recognition of academic diplomas' (Your Europe)

<https://europa.eu/youreurope/citizens/education/university/recognition/index_en.htm#:™:text=There%20is%20n
0%20automatic%20EU, further%20course%200f%20study%20there>

410 Garben (n 390)1428.

4l Eg K Deketelaere, 'It's time to create the European Knowledge Area' (Research Professional News 12 September
2024) available at <www.researchprofessionalnews.com/rr-news-europe-views-of-europe-2024-9-it-s-time-to-
create-the-european-knowledge-area/>.

412 vasiliki Kosta, Fundamental Rights in EU Internal Market Legislation (Hart 2015) Chapter 1, 5. With reference to
Stephen Weatherill, The Internal Market'in Steve Peers and Angela Waard (eds), The EU Charter of Fundamental
Rights: Politics, Law and Policy (Hart Publishing 2004).

413 Kosta (n 412) Chapter 2, 30.
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WhereanArt. 114 TFEU based legal act "has already removed any obstacles totradeinthe area that
it harmonises, the (...) [EU can] adapt(...) that act toany change in circumstancesof development of
knowledge (...)."**

However, it must be noted that Art. 114 TFEU is to be used 'save where otherwise provided in the
Treaties'. This means that anavailable more specificlegal basis (lex specialis) takes precedence over
Art. 114 (1) TFEU (e.g. Art. 62 TFEU for services). Furthermore, according to Art. 114(2) TFEU the
legal basis spelled out in Art.114(1) TFEU does not apply to "fiscal provisions, to those relating to
the free movement of persons nor to those relatingtothe rights and interests of employed persons".
In these areasrecourse canbehad to Art. 115 TFEU, based on which directives can be adopted "for
the approximation of such laws, regulations or administrative provisions of the Member States as
directly affect the establishment or functioning of the internalmarket" under the unanimity
requirement.

5.1.2. Research

The EU has a competenceinresearchwhichit shares with the Member States. As stated in Art. 4(3)
TEU "in the areas of research, technological development and space, the Union shall have
competencetocarry out activities, in particular to define and implement programmes; however, the
exercise of that competence shall not result in Member States being prevented from exercising
theirs." Art. 179(1) TFEU makes the establishment of the Europeanresearch Area (ERA) mandatory:
“the Union shall have the objective of strengthening its scientific and technological bases by
achieving a European research area in which researchers, scientific knowledge and technology
circulate freely, and encouraging it to become more competitive, including in its industry, while
promoting all the research activities deemed necessary by virtue of other Chapters of the Treaties."
Accordingto Article 181(1) TFEU "the Union and the Member States shall coordinate their research
and technological development activities so as to ensure that national policy and Union policy are
mutually consistent. Paragraph two of the same provision also sets out the role of the Commission
which "may take any useful initiative to promote the coordination referred to in paragraphl, in
particular initiatives aiming at the establishment of guidelines and indicators, the organisation of
exchange of best practice, and the preparation of the necessary elements for periodic monitoring
and evaluation. The European Parliament shall be kept fully informed."

Art. 182(5) TFEU provides a legal basis for legislative action "as a complement to the activities
planned in the multiannual framework programme", and based on which it "shall establish the
measures necessasry for the implementation of the European researcharea." A briefing of the
European Parliament Research Service from 2016 has noted that the European Parliament "has
repeatedly requested and the Commission has suggested makinguse of Article 182(5) for adopting
legislation to implement the ERA concept. However, this article has not been used so far due to
opposition from the Council."**

In January 2024, the European Parliament adopted a 'resolution with recommendations to the
Commission on promotion of the freedom of scientific research in the EU.*®* Among others, it
requested the Commission to submita proposalfor an acton the freedom of scientific researchon
the basis of Art.182(5) TFEU and Art.179(1) TFEU.*/

414 C-58/08 Vodafone [2010] EU:C:2010:321, para 34; C-491/01 British American Tobacco [2002] EU:C:2002:741, paras
77 & 78.

V Reillon, 'Research in the European Treaties' (Briefing, European Parliamentary Research Service, March 2016) 1, 8.
'Promotion of the freedom of scientific research in the EU' 2023/2184(INL) (Legislative Observatory, European
Parliament, 2023).

For a discussion of this proposal also in light of (tensions with) the principle of conferal given the interdependency
between research and education see Kostaand Ceran (n 31).
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5.2. Exercise of Competence

EU actions — including harmonisation — canvary intheir form, scope and intensity.*® They might be
exhaustive, encompassing the entirety of a given issue, or partial, dealing only with some of its
aspects. They might also provide for 'maximum harmonisation', imposing fixed rules on Member
States, or 'minimum harmonisation’, allowing for more discretion.*® Decisions on the form, scope
and intensity of a measure are influenced not only by the matter in question, but also by the two
principles onthe exercise of EU competences set outin Article 5 TEU: subsidiarity (Article 5(3) TEU)
and proportionality (Article 5(4) TEU).

Subsidiarity, applying to areas of non-exclusive competences (such as research) determines
whether the EU competence can be used. In principle, the EU can'act only if and in so far as the
objectives of the proposed action cannot be sufficiently achieved by the Member States, either at
central level or at regional and local level, but can rather, by reason of the scale or effects of the
proposed action, be better achieved at Union level'. The necessity of the EU's action is a complex
legal concept, but it is not to be denied — among others — only because an intergovernmental
cooperation between Member States already takes place.*® This might be kept in mind in light of,
for example, the parallel works on academic freedom taking place within the Council of Europe. The
added value of the EU's intervention is further to be assessed quantitatively and qualitatively, also
in reference to EU objectives and values.** Proportionality determines the extent to which the EU
competence might be used, as 'the content and form of Union action shall not exceed what is
necessary toachieve the objectives of the Treaties'. Thus, it concerns both the substance of anaction
andits form (e.g. whether it takes the form of a directive or arecommendation), that need to meet
the criteria of suitability, necessity, and proportionality stricto sensu.*? The two principles do
overlap in some dimensions,*® but also maintain a distinct role.** The detailed discussion of
subsidiarity and proportionality is beyond the scope of this report, but they will have implications
for the determination of the exact content and form of any EU action on academic freedom.

418 Eg Marcus Klamert, 'What We Talk About When We Talk About Harmonisation' (2015) 17 Cambridge Yearbook of
European Legal Studies 360, 362.

419 ibid.

420 Manuel Kellerbauer, Marcus Klamert and Jonathan Tomkin, 'Article 5 TEU' in Manuel Kellerbauer, Marcus Klamert and
Jonathan Tomkin (eds), The EU Treaties and Charter of Fundamental Rights: A Commentary (2nd edn, Oxford
University Press 2024) para 28 <https://academic.oup.com/book/58863/chapter/492270538> accessed 5
December 2024.

421 ibid 29.

422 ihid 36, 40.

425 For a brief overview see 'Division of Competences within the European Union (EUR-Lex) <https://eur-
lex.europa.eu/EN/legal-content/summary/division-of-competences-within-the-european-union.html> accessed 5
December 2024; Kellerbauer, Klamert and Tomkin, 'Article 5 TEU' (n 420). See also lan Cooper, 'The Watchdogs of
Subsidiarity: National Parliaments and the Logic of Arguing in the EU*' (2006) 44 Journal of Common Market Studies
281; Stephen Weatherill, 'The Limits of Legislative Harmonization Ten Years after Tobacco Advertising: How the
Court's Case Law Has Become a "Drafting Guide" (2011) 12 German Law Journal 827; Robert Schitze, 'Subsidiarity
After Lisbon: Reinforcing the Safeguards of Federalism? (2009) 68 The Cambridge Law Journal 525 arguing, from
different perspectives, for benefits of coupling the subsidiarity and proportionality analysis.

424 Vasiliki Kosta, 'The Principle of Proportionality in EU Law: An Interest-Based Taxonomy' in Joana Mendes (ed),

Executive Discretion and the Limits of Law (Oxford University Press 2019).
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6. Conclusion

Chapter 3 of this study comprises an overview of the constitutional legal provisions on academic
freedom protection across the EU Member States, with reference to the 'onion model' as
conceptualised in previous EP studies.*”* This overview is an updated synthesis of previously existing
data, thus aiming to provide an updated knowledge basis. It results that most Member States
Constitutions do protect elements of the 'onion model' definition of academic freedom
conceptualised in previous EP publications, although they rarely use the concept of 'academic
freedom'as anobject of protectionexplicitly. Several Member States do not have explicit provisions
on scientific or academic freedom in their constitutional law, although academic freedom or
elements thereof might be protected under other provisions, in particular onfreedom of expression
and/or the right to education. However, there are limits as to the kind of insights that can be gained
from overviews such as the one provided in chapter 3. The 'onion model' and other theoretical
models do not need to correspond to the legal concept(s) of academic freedom or its equivalents
in national law, which are also different from other (theoretical, professional) definitions existing at
the national or supranational level. To gain comprehensive insights into academic freedom
protection, the interplay of different constitutional provisions, existing court jurisprudence, and
other authoritative sources needs to be takeninto account.

Chapter 4 of this study providing four in-depth case studies (Germany, Greece, The Netherlands,
Poland) demonstrates this point. Even though, within the limited space in this report, these case
studies only sketched out constitutional protection and omitted an analysis of all relevant sources
at secondary law level. At the same time, these case studies also highlight some of the questions
about the scope and nature of academic freedom as an EU fundamental right that might need to be
answered. The constitutional traditions common to the EU Member States will have to inform the
EU standard based on Article 52(4) CFR of the Charter referring to those traditions. The four in-
depth case studies conducted in the de jure report might provide a point of reference for future
research. The analysis of the de jure protection of academic freedomacross the EU Member States
may be a source of inspiration for identifying key challenges to academic freedom in national
constitutional law debates that should be addressed alsoin EU law. It might also inform debates
about future normative proposals, highlighting effective solutions to such challenges that have
already emerged in nationaljurisdictions.

Chapter 5 of this study explored the Union's scope of action on academic freedom. It noted the
supplementary nature of the EU's competence in education, with harmonistation of Member States
laws and regulations being excluded, while important 'supporting measures' have been adopted. It
also noted the EU's shared competence in research with an explicit mandate to adopt measures
necessary for the establishment of the European researcharea, and the potential of other fields of
EU law, and notably Internal Market law, to implicate academicfreedom protection.

All of EU action, whether within existing legal frameworks or aimed at adopting new ones, including
that taken specifically to protect and promote academic freedom, will have to comply with the Art.
13 CFR standard of academic freedom. Given the scarcity of authoritative sources onthe scope and
nature of this freedomin EU law, its key dimensions could be further clarified, with reference to the
constitutional traditions common to the Member States, as noted above. Such work should be
differentiated from work on legislative definitions of academic freedom as well as from attempts to
define academic freedom for monitoring or other purposes.

A combined reading of this de jure report and the de facto report of the EP Academic Freedom
Monitor 2024 resulted in reflections for policy options which have been compiled in the STOA

425 See Section 3.1. above.
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Options Brief — Academic Freedom Monitor 2024. The policy options can also be found in Section
2.4 of this report.
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7. Glossary

Case law: see jurisprudence

De facto academic freedom: reflects the state of academic freedomin reality, in an empirical
sense*?

De jure academic freedom: represents the state of legal protection of academic freedom*?”

Horizontal application/effect: application of fundamental rights between private parties of a legal
dispute; as the state s the primary duty-bearer inrespectof fundamental rights obligations (vertical
relationship between the state and private parties), it concerns the question whether private parties
canbe bound to suchobligations as well (horizontal relationship between private parties)

Jurisdiction: a Member State (or another area) where a particular set of laws applies

Jurisprudence: a collection of cases (of a particularcourt or ina particularjurisdiction) and principles
established therein

Legal doctrine: 'product’ of 'a systematic exposition of the principles, rules and concepts governing
a particular legalfield or institution and analyses [of ] the relationship between these principles, rules
and concepts with a view to solving unclarities and gaps in the existing law'#*®

Material scope of right/freedom: the scope of a right or freedom that determines specific
situations covered by this right or freedom

Negative right/freedom: requires the duty-bearer (usually the state) to refrain from interference,
as not to prevent the rights-holder from exercising relevant actions available to them; compare to
positiveright/freedom

Personal scope of right/freedom: the scope of a right or freedom that determines who is covered
by (or canderive claims from) this right or freedom

Positiveright/freedom: requires the duty-bearer (usually the state) toactina certainwaytorealise
the right or freedom — to make their exercise possible for the rights-holders, e.g. by allocating a
sufficient amount of resources or ensuring transparent procedures; compare to negative
right/freedom

426 See also Kovats and Rénay, 'How Academic Freedom Is Monitored - Overview of Methods and Procedures' (n 5) 31.

427 See also ibid.

428 Jan M Smits, 'What is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic Research' in Rob van Gestel, Hans-
W. Micklitz & Edward L. Rubin (eds), Rethinking Legal Scholarship: A Transatlantic Dialogue (Maastricht European
Private Law Institute Working Paper No. 2015/06, Cambridge University Press 2017), available at SSRN:
https://ssrn.com/abstract=2644088 or http://dx.doi.org/10.2139/ssrn.2644088.
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