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HOTREC and UEAPME position on the Council’s partial general approach 

of the text of Chapter IV of the proposal for a Data Protection Regulation 
 

 

HOTREC and UEAPME paid close attention to the approval of a partial general approach of the text of 

Chapter IV of the proposal for a Data Protection Regulation, by the Justice and Home Affairs Council meeting 

which took place on 10 October 2014.  

 

HOTREC and UEAPME fully support the creation of a set of single, harmonised and modern data protection 

rules that help create a strong single market. Indeed, businesses and society in general need clear and uniform 

rules that provide legal certainty and minimise administrative burden. This is essential to stimulate economic 

growth, ensure employment and foster innovation. 

 

Overall, both associations fully welcome the new risk-based approach presented by the Italian Presidency 

and approved by the Council as it considers that the administrative and economic burdens that would affect 

SMEs and the hospitality sector in general terms have been drastically decreased. At the same time, the 

Council’s partial general approach protects the rights and freedom of the data subjects in all circumstances of 

data processing. The Council’s approach is balanced and coherent. For all the reasons mentioned, HOTREC 

and UEAPME fully support the Council’s approach. 

 

In particular, HOTREC and UEAPME welcome the following outcome of the Council’s approach: 

 

 The controller should be compelled to implement appropriate measures and be able to demonstrate the 

compliance of processing activities with the Regulation. These measures should take into account the 

nature, scope, context and purpose of the processing and the risk for the rights and freedom of 

individuals (recital 60 and article 22); 

 The likelihood of the risk should be determined in function of the nature, scope, context and purpose 

of the data processing. Risk should be evaluated by an objective assessment, based on whether data 

processing operations involve a high risk (recital 60b); 

 High risk is a particular risk of prejudice of the rights and freedoms of individuals (recital 60b); 

 Examples of high risk include cases where processing could give rise to discrimination, identity theft 

or fraud; financial loss, damage to the reputation or other social or economic disadvantage (recital 60b 

in conjunction with articles 28/4/b; article 31/1; article 32/1);   

 Guidance for the implementation of appropriate measures, especially with regard to the identification 

of the risk, could be provided by codes of conduct, guidelines of the European Data Protection Board 

or by indications provided by the data protection officer (recital 60c);  

 

Therefore, only when processing operations represent a high risk, should the following activities be 

developed by the controller: 

 

 Communicate the personal data breach to the supervisory authority (recitals 67; 68; 68/a; 69 and article 

31and 32); 

 Carry out an impact assessment (recital 66a; 70a; 71; 74 and articles 33); 

 Consult the supervisory authority prior to the processing of personal data, where a data protection 

impact assessment, as provided for in Article 33, indicates that the processing would result in a high 
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risk in the absence of measures to be taken by the controller to mitigate the risk (recitals 66a in 

conjunction with article 34). 

 

In particular, the Council’s partial general approach also defends that the designation of a Data Protection 

Officer (DPO) shall not be compulsory for companies, except in cases where it is required by Union or 

Member State Law. This approach, as opposed to the European Parliament’s vote, brings clarity into the 

proposed Regulation and avoids the economic and administrative burdens that are unbearable to be dealt with 

by companies, especially SMEs in the current times of crisis. 

 

In fact, the European Parliament’s (EP) position stipulated that the threshold of 5,000 data subjects should be 

the reference that would compel a company to follow or not certain obligations foreseen in the proposed 

Regulation, namely the obligation to designate a Data Protection Officer and to develop impact assessments or 

the fact that a company is presumed to represent a risk.  

HOTREC and UEAPME consider the threshold of 5,000 data subjects as unnecessarily burdensome, and 

therefore, disproportionate. In fact, with an occupancy rate of 55% any small hotel with only 25 rooms would 

fall under this category. This means that the EP position would substantially damage SMEs. 

 

 

 

Taking into account that the Council’s partial general approach can still be subject of changes, 

HOTREC and UEAPME call on the Council and the European Parliament to keep the Council 

guidelines/strategy regarding the risk-based approach. 

 

Moreover, and regarding Chapter II of the Regulation, HOTREC and UEAPME also call on the 

Council and the European Parliament to keep the concept of lawfulness of processing as agreed by the 

European Parliament (Art 6/1/f in conjunction of recital 39b of the EP position), meaning that if the 

interests or fundamental rights and freedom of the data subjects are not overriding, the processing of 

personal data for the purpose of direct marketing for own or similar services should be presumed as 

carried out for the legitimate interest of the controller. In this way, former clients could be contacted by 

the hospitality businesses for marketing purposes (e.g.: promotions, newsletters, client loyalty 

programmes, etc.), without needing to receive an explicit consent from former clients. 

 

 

 

HOTREC and UEAPME trust that these important comments will be taken into account by the Justice and 

Home Affairs Council and by the European Parliament in their duty of co-legislators for the adoption of the 

proposal for a General Data Protection Regulation. 
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